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CASES  AT  LAW  AND  IN  EQUITY 

DETERMINED  BY  THE 

SUPREME  COURT 

OF  THE 

STATE  OF  IOWA 

AT 

DES  MOINES,  SEPTEMBER  TERM,  1918 


Kate  ScHruxG,  Appellant,  v.  I.  S.  Ervin  et  al.,  Appellees. 

BUJiS  AND  NOTES:     Signing  in  Bepresentative  Capacity.    Prom- 

1  issory  note  signers  who  are  acting  solely  in  a  representative 
capacity,  and  desire  to  escape  all  personal  liability,  must,  as  to 
one  whose  knowledge  is  limited  to  what  the  face  of  the  note  re- 
veals, see  to  it  that  the  principal  is  disclosed  by  the  face  of  the 
note.  Held  that  a  signature,  "Trustees  of  the  Second  Christian 
Church,  I.  S.  Ervin,  R.  C.  Moulton,  Chairman,  M.  L.  Everett," 
personally  bound   the  individual  signers. 

Weaves,  J.,  dissents. 

EVIDENOE:     Parol  as  Affecting  Writing.    Whether  parol  evidence 

2  is  admissible  to  show  that  the  signer  of  a  promissory  note  in- 
tended solely  to  bfnd  some  principal  who  is  undisclosed  on  the 
face  of  the  Instrument,  quaere, 

PBINCIPAL  AND  AGENT:     Dual  Agency.     Statements  by  a  bor-  j 

3  rower  of  money  that  he  would  sign  the  note  only  in  a  repre- 

Vol  ia5  lA.— 1 
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sentative  capacity,  made  to  his  own  agent  to  procure  the  loan, 
*^  do  not  bind  the  payee  in  the  note,  even  though  such  agent  was 

payee's  agent  to  make  the  loan: 

PBINGIPAIa  AND  STntETT:     Estoppel  by  Proceeding  Against  Un- 

4    disclosed     Principal.    Procuring     an     uncollectible     judgment 

against  an  undisclosed  principal  in  a  note  works  no  estoppel 

on  the  payee  to  proceed  against  the  agents,  who  have,  in  legal 

effect,   assumed   the  position   of  sureties   on   the  note. 

Weaver,  J.,  dissents. 

Appeal  from  Polk  District  Court, — Hubsseit  Uttbbback, 

Judge. 

December  14,  1918. 

The  appellant  claims  to  have  loaned  money  to  the  ap- 
pellees, as  individuals.  The  counter  contention  is  that  these 
appellees  signed  as  the  agents  of  the  Second  Christian 
Churcli,  and  are  not  personally  bound.  The  trial  court 
adopted  their  view,  and  the  plaintiff  appeals. — Reversed, 

George  Harna^el,  for  appellant. 

I^tevyart  d  Hextell  and  S.  F,  Prouty,  for  appellees. 

Salinger,  J. — I.  The  signature  to  the  promise  to  pay 
was  in  the  following  form : 

"Trustees  of  the  Second  Christian  Church. 
"I.  S.  Ervin, 

"R.  C.  Moulton,  Chairman, 
"M.  L.  Everett." 
Before  considering  what  is  the  liability,  where  one 
signs,  say,  John  Smith,  Trustee,  it  may  well  be  said  to  be 
doubtful  whether  the  individual  signatures  make  claim  to  a 
trustee  relation  to  anyone.  Nothing  indicates  such  a  claim 
on  part  of  Ervin,  unless  it  may  be  inferred  from  mere  jux- 
taposition — from  the  fact  that  his  signature  appears  imme- 
diately following  "Trustees  of  the  Second  Christian 
Church."    In  the  line  following  the  Ervin  signature,  Moul- 
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ton  designates  himself  as  '^Chairman."  The  signature  of 
Epvin  is  as  much  in  juxtaposition  with  that  of  Moulton  as  it 
is  with  the  phrase  "Trustees  of  the  Second  Christian 
Church."  Add  that  Moulton  designates  himself  as  "Chair- 
man/^ and  the  two  facts  make  at  least  as  much  of  an  ar- 
gument for  holding  that,  though  Moulton  resorted  to  de- 
scriptive words,  Ervin  desired  none,  as  the  one  fact  of  sign- 
ing as  close  to  the  first  line  as  to  the  Moulton  line  makes 
for  claiming  that  Ervin  designated  himself  as  one  of  the 
trustees  of  said  church. 

Moulton  uses  the .  descriptive  word  "Chairman."  So 
doing  is  as  much  support  for  arguing  that  he  intended  no 
description  other  than  "Chairman,"  as  for  the  argument 
that  one  who  finds  the  signature  "Trusted  of  the  Second 
Christian  Church"  in  the  first  line,  I.  S.  Ervin,  without 
more,  in  the  second  line,  and  then  signs  himself,  and  adds 
"Chairman,"  intended  to  assert  that  he  was  a  trustee  of  said 
church. 

Everett  is  the  last  signer,  and  uses  no  words  of  de- 
scription. "Trustees  of  the  Second  Christian  Church"  is 
the  first  line;  I.  S.  Ervin,  without  any  descriptive  words, 
the  second  line;  R.  C.  Moulton,  with  the  descriptive  word 
"Chairman,"  the  third  line.  Why  does  the  fact  that  Everett 
signed  last  of  all,  without  words  of  description ^  with  these 
things  preceding  his  signature,  make  any  evidence  that  he 
asserted  himself  to  be  one  of  the  trustees  of  said  church? 

II.  But  this  may  all  be  passed  as  not  controlling.  And 
it  may  be  assumed,  for  the  sake  of  argument,  that  the  sig- 
natures are,  in  effect,  what  they  would  be  if  they  were  in 

the  following  form :     . 
1.  BiixB  AKD  "Trustees    of    the    Second    Christian 

tog  to*  reSe-      Church,  I.  S.  Ervin,  R.  C.  Moulton,  Chair- 

sentatlye    capac-  ,,    »     ^  .     „ 

ity.  man,  M.  L.  Everett." 

Will  such  signature  avoid  personal  lia- 
bility?   It  may  be  granted  there  is  much  judicial  conflict  on 
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the  question ;  but  it  is  everywhere  agreed  that,  if  the  signa- 
ture had  been  what  has  just  been  assumed,  the  signers  will 
be  personally  bound,  unless  their  signature  is  a  sufficient 
indication  of  what  principal  the  signers  were  acting  for. 
Indeed,  that  is  the  effect  of  Section  3060-a20,  Code  Supple- 
ment, 1913. 

It  admits  of  grave  doubt  whether  parol  is  admissible  to 
show  that  the  signers  intended  to  bind  some  principal  not 
disclosed  on  the  face  of  the  instrument.    We  may  pretermit 

citation  of  the  many  cases  that  raise  this 
2.  EviDENCH :  pa-    doubt,  bccause  it  is  probably  true  that  such 

rol  &s  flffcct- 

ing  writing.        evidence  will  be  admitted,  as  between  the 

original  parties.  See  Megowan  v,  Peterson, 
173  N.  Y.  1.  We  think  that  the  case  states  the  law,  if  limit- 
ed to  such  proof  as  stops  short  of  varying  by  parol  what- 
ever is  affirmatively  expressed  in  the  writing,  and  that  it 
may  not  be  carried  to  the  point  of,  say,  showilig  by  parol 
that  the  disclosed  principal  was  not  the  principal,  and  that 
someone  else  was.  Many  other  illustrations  could  be  in- 
dulged in,  but  it  is  unnecessary.  But,  of  course,  such  tes- 
timony accomplishes  nothing,  unless  it  appear  that  the  in- 
tent of  the  maker  was  in  some  manner  made  known  to  the 
payee,  before  he  parts  with  his  money  in  reliance  upon  the 
paper.  We  shall  speak  later  to  whether  plaintiff  had  actual 
notice  that  the  individual  signers  were  acting  for  a  dis- 
closed principal.  Assume,  for  the  present,  she  had  no  notice 
except  what  the  face  of  the  note  imparted,  and  keeping  in 
mind  that,  if  the  signatures  had  been  qualified  by  nothing 
but  words  such  as  "agent,"  or  "trustee,''  the  signers  would 
be  personally  liable  (see  Stevenson  v.  Polk,  71  Iowa  278,  at 
285,  where  the  signature  was,  "J,  S.  Polk,  Trustee,"  and 
which  case  approves  many  that  precede  it,  and  in  its  turn 
has  never  been  seriously  challenged),  and  we  have  the  ques- 
tion whether  the  signature  at  bar  disclosed  more  than  the 
equivalent  of  aighing,  and  adding  descriptive  words,  such 
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as  "Chairman"  or  "Trustee"  or  "Agent."  We  have  else- 
where assumed,  for  the  sake  of  argument,  that  the  signa- 
ture is  equivalent  to  "One  of  the  Trustees  of  the  Second 
Christian  Church,  I.  S.  Ervin,  R.  C.  Moulton,  Chairman, 
M.  L.  Everett."  Such  qualifying  words  have  more  effect, 
perhaps,  than  the  mere  signing  of  one's  name,  and  adding 
some  such  word  as  "Trustee."  Be  that  as  it  may,  if  any 
principal  is  disclosed  by  such  signature,  is  it  "The  Second 
Christian  Church?"  Does  that,  of  itself,  disclose  who  the 
principal  is?  Would  not  further  inquiry  be  necessary,  before 
it  would  be  known  what  principal  is  disclosed?  Could 
plaintiff  have  maintained  suit  on  this  note  by  merely  mak- 
ing "The  Second  Christian  Church"  the  defendant?  If  she 
had  so  impleaded,  upon  whom  would  she  have  served  origi- 
nal notice,  without  aid  beyond  the  statement  that  the  signer 
was  "The  Second  Christian  Church?" 

2-a 

As  said,  it  is  universally  agreed  that  these  signers  were 
bound,  unless  a  principal  was  disclosed.  Let  us  test  wheth- 
er there  was  sufficient  disclosure,  by  the  case  law. 

In  Schumacher  v.  Doland,  154  Iowa  207,  Benihan,  who 
followed  his  signature  by  "Pastor  of  St.  Francis  Church," 
was  held  to  have  given  a  personal  obligation.  Why  is  "Pas- 
tor of  St.  Francis  Church"  less  a  disclosure  of  a  principal 
than  "Trustees  of  the  Second  Christian  Church?" 

In  Hefner  v,  Brownell,  70  Iowa  591,  the  signatures 
were: 

"Independence  Mfg.  Co. 

"B.  I.  Brownell,  President. 
'1).  B.  Sanford,  Secy." 

It  was  held  this  did  not  show  Brownell  signed  as  presi- 
dent of  the  Manufacturing  Company,  and  was,  therefore, 
personally  bound.  Why  does  not  writing  B.  I.  Brownell, 
President,  in  the  line  next  to  Independence  Manufacturing 
Company,  prove  Brownell  signed  as  president  of  the  com- 
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pany,  as  much  as  signing  I.  S.  Eryin,  without  the  designa- 
tion "President,"  next  to  the  line  "Trustees  of  the  Second 
Christian  Church?"  If  signing  as  Brownell  did  does  not 
claim  he  signed  as  president,  why  does  signing  as  Ervin  did 
make  a  claim  he  signed  as  one  of  the  trustees?  And  so  of 
Everett.  Neither  Ervin  nor  Everett  had  either  the  aid  of  a 
descriptive  word,  like  "president."  If  signing  "B.  I.  Brown- 
ell, President,"  in  the  line  next  to  "Independence  Manufac- 
turing Company"  does  not  constitute  a  signing  as  president 
of  that  company,  why  does  the  signature  "R.  C.  Moulton, 
Chairman,"  in  the  second  line  after  "Trustees  of  the  Second 
Christian  Church"  assert  he  signed  as  one  of  said  trus- 
tees? The  He ff tier  case,  in  holding  the  signers  personally, 
held,  among  other  things,  that  "Independence  Mfg.  Co.'* 
was  not  a  sufficient  disclosure  of  a  principal.  Why  is  sign- 
ing "Independence  Manufacturing  Company,"  followed  by 
"B.  I.  Brownell,  President,  D.  B.  Sanford,  Secretary,"  not 
as  much  a  disclosure  of  who  the  principal  of  Brownell  and 
Sanford  is,  as  is  a  signature  which  is  not  the  signature  of  a 
church  at  all,  and  which,  as  against  "Independence  Manu- 
facturing Company,"  is  "Trustees  of  the  Second  Christian 
.Church  r' 

III.  Cases  in  our  reports  that  may  be  urged  for  the 
proposition  that  here  was  a  sufficient  disclosure  of  a  prin- 
cipal have,  on  analysis,  no  application,  because  their  exam- 
ination discloses  that  in  them  there  wds  a  sufficient  dis- 
closure. For  instance,  in  Baker  v,  Chamhles,  4  G.  Greene 
428,  the  promise  was,  ^TVe,  the  undersigned.  Directors  of 
School  District  No.  4,  Montpelier  Township,  promise  to 
pay,''  and  then  signed  their  individual  names.  In  the  same 
situation  is  Lyon  v,  Adamson,  7  Iowa  509,  510.  In  Harvey 
V.  Irvine^  11  Iowa  82,  the  note  read,  "We,  or  either  of  us, 
promise  to  pay  ♦  ♦  •  for  value  received  of  him  in  be- 
half of  School  District  No.  6,"  and   the  signature  was, 


Dec.  1918]  ScHULiNG  v.  Ebyin.  T 

^^ James  M.  Irvine,  President,  L.  B.  Bullock,  Secretary,  Con- 
pad  Dietz,  Treasurer." 

In  Wheelock  v.  Win^low,  15  Iowa  464,  the  signature 
was,  "For  the  Dubuque  Times  Co.,  Ferd  S.  Winslow,  Treas- 
urer." In  Turner  v.  Potter,  56  Iowa  251,  it  was,  "Burling- 
ton &  Southwestern  Railway  Co.,  V.  K.  Moore,  A.  Tr."  Note, 
Moore  does  not  sign  as  assistant  treasurer  of  this  railroad, 
or  as  the  representative  of  anything.  The  first  signature  is 
that  of  the  corporation  itself,  and  the  description  of  Moore 
is  a  statement  of  who  affixed  the  signature  of  the  corpora- 
tion. In  the  case  at  bar,  no  signature  of  the  church  cor- 
I>oration  appears.  In  Exchange  Bank  v.  SchAiltz,  167  Iowa 
136,  the  signature  was,  "Glendell  Dairy  Company,  by  Henry 
O.  Harstad,  President;  J.  E.  Schultz."  It  is  held  that 
Schultz  is  personally  bound,  because  the  evidence  does  not 
justify  reforming  the  note  to  show  that  he  signed  for  the 
Dairy  Company. 

The  signature  in  Liehscher  v.  Kraus,  74  Wis.  387,  ex- 
hibits differences  from  the  one  at  bar  that  have  already 
been  adverted  to.  It  is,  "San  Pedro  Mining  &  Milling  Com- 
pany, F.  Kraus,  President."  Kraus  was  released ;  but  it  is 
again  to  be  noted,  the  signature  is  that  of  the  corporation. 
The  case  would  be  a  parallel  one,  had  the  signature  been, 
''President  of  the  San  Pedro  Mining  &  Milling  Company,  C. 
F.  Kraus,"  and  Kraus  been  released. 

All  that  Capital  Sav.  B.  d  T.  Co.  v.  Swan,  100  Iowa 
718,  decides,  is  that,  where  the  promise  is  signed,  "Mer- 
chants Loan  &  Trust  Company,  Sioux  City,  Iowa,  by  W. 
E.  Higman,  President,  F.  C.  Swan,  Sec'y  and  Treas.,"  such 
signature  suffices  to  put  a  purchaser  of  the  note  on  in- 
quiry as  to  whether  the  secretary  intended  to  bind  himself 
personally. 

We  are  of  opinion  that  the  face  of  the  note  in  suit  did 
not  disclose  to  the  plaintiff  who  the  claimed  principal  of 
the  signers  is,  and  that,  upon  the  face  of  the  instrument,  the 
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signers  Ervin,  MoUlton,  and  Everett  were  perfionally  bound. 

IV.  The  question  remains  whether  the  plaintiff  was  in- 
formed, other  than  by  the  face  of  the  note,  that  Ervin,  Moul- 
ton,  and  Everett  were  signing  merely  in  a  nepresentative 

capacity.     If  she  had  such  knowledge,  it 
8.  Principal  must  be  because  Shope,  who  was  the  inter- 

duai  ^SeSiy.  uiediary  between  the  borrower  and  the  lend- 
,  er,  had  such  knowledge.  Shope  procured 
this  loan  for  the  borrower.  Plaintiff  testifies :  "Mr.  Shope 
loaned  the  money;"  when  the  loan  was  made,  she  gave 
Shope  her  passbook,  to  go  to  the  bank  and  draw  the  money, 
and  he  afterwards  reported  he  had  loaned  the  money,  and 
gave  her  the  note.  Shope  testifies  that,  at  the  time  the  note 
was  given,  he  was  "doing  her  business  for  her;"  that  he 
drew  the  note,  procured  its  execution,  and  gave  it  to  plain- 
tiff; and  that  he  "had  been  loaning  money  for  her  since 
about  the  year  1897  and  1898  down  until  this  note  was 
given,"  a  period  of  ten  years  or  more.  But  in  spite  of  this, 
Shope  also  acted  for  the  borrower.  At  best  for  appellees, 
Shope  is  what  is  known  as  a  "double  agent"  And  being 
that,  his  knowledge  does  not  bind  the  plaintiff  as  to  what 
was  said  in  getting  Shope  to  obtain  the  loan.  See  2  Corpus 
Juris  446,  447,  448,  712 ;  En{jlem(mn  v.  Reuse,  61  Mich.  395 
(28  N.  W.  149)  ;  Henken  v.  Schwicker,  174  N.  Y.  298  (66 
N.  E.  971) ;  Boyd  t\  Boyd,  128  Iowa  699. 

Note,  too,  that  Shope  merely  advised  the  plaintiff  that 
the  "churcE  people  wanted  J600,"  which  is  no  more  a  dis- 
closure of  who  the  principal  is  than  the  note  affords.  Note, 
further,  Shope  added  there  would  be  four  or  five  good  men 
on  the  note,  which  justifies  a  fact  finding  that  he  thus  led 
the  plaintiff  to  believe  that  the  individual  names  finally 
appearing  on  the  note  were  a  fulfillment  of  that  promise. 

V.  As  to  allied  estoppel  or  ratification  because  plain- 
tiff procured  judgment  against  the  church  corporation,  we 
are  of  opinion  that,  in  the  circumstances  at  bar,  this  does 
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not  create  a  binding  estoppel.     Appellees 
4,  PftiNciPAL  AND     admit  the  church  was  the  borrower.    This, 

SUBETT :  estoppel 

aLinst^Sndil     ^^  itsclf,  does  not  n^ative  that  the  individ- 
c&sed  princi-       ^^^jg  ^j.^  liable.    A  borrower  may  giye  sure- 
ties.    If  so,  proceeding  against  the  prin- 
cipal does  not  release  the  sureties,  unless  satisfaction  be 
had.    And  see  Chodale  v.  Middatigh,  8  Colo.  App.  223  (46 
Pac.  11),  and  McClure  v.  Livermore,  78  Me.  390  (6  Atl.  11). 
In  our  opinion,  the  cause  must  be  reversed.    It  is  done, 
and  the  trial  court  directed  to  give  plaintiff  judgment  on  the 
note  sued  on,  against  the  defendants  Ervin,  Moulton,  and 
EJverett. — Reversed.  ' 

'  Preston,  C.  J.,  Ladd,  Evans,  GAYNdfe,  and  Stevens,  eTJ., 
concur.  /  \ 

Weaver,  J.  (dissenting).  I  dissent.  To  make  clear  the 
reasons  which  impel  me  to  withhold  my  concurrence,  it  is 
necessary  to  state  the  facts  with  some  degree  of  fullness. 
The  majority,  in  its  opinion,  touches  upon  these  only  in  a 
fragmentary  way,  and  reaches  its  conclusion  very  largely 
from  a  technical  discussion  of  the  mere  form  of  the  signa- 
tures appended  to  the  note  sued  upon. 

It  is  shown  without  serious  dispute  that,  prior  to  the 
making  of  the  note,  certain  persons  holding  to  a  common 
religious  faith,  and  residing  in  Des  Moines,  organized  and 
incorporated  a  society,  not  for  pecuniary  profit,  under  the 
name  of  "The  Second  Christian  Church."  This  incorporat- 
ed society  entered  upon  the  project  of  erecting  a  house  of 
worship.  When  the  building  was  nearing  completion,  it 
was  found  that  the  fund  collected  for  that  purpose  was  in- 
sufBciesat  to  cover  all  the  ezpaises;  and,  as  the  contribut- 
ing members  were  not  able  or  not  willing  to  increase  their 
snbscTiptioi^s,  the  matter  of  borrowing  the  needed  money 
was  proposed.  The  plaintiff  was  a  resident  of  the  city,  and, 
for  a  period  of  ten  years  or  more,  had  been  lending  money 
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through  the  agency  or  assistance  of  one  Shope,  who  was  a 
member  of  this  church.  The  trustees  of  the  church,  acting 
in  its  behalf,  mentioned  to  Shope  the  matter  of  borrowing 
the  money,  and  he  informed  ^hem  that  plaintiff  had  |600 
which  she  might  lend  on  a  promissory  note.  To  this,  the 
trustees  at  once  responded  that  they  would  not  take  upon 
themselves  any  additional  personal  liability  in  the  enter- 
prise. Shope  then  explained  to  them  that  he  meant  a  "trus- 
tee note;"  that,  upon  a  note  of  that  kind,  the  signers  would 
not  be  charged  with  personal  liability;  and  that  plaintiff 
was  willing  to  take  the  church  for  it.  With  this  under- 
standing, the  loan  was  agreed  upon,  and  plaintiff  gave  her 
bank  book  to  Shope,^  to  draw  and  deliver  the  money.  The 
loan  was  then  adjusted  between  Shope,  acting  for  plain- 
tiff, and  the  trustees;  Shope  drawing  the  note,  and  the 
trustees  signing  it  in  the  manner  and  form  stated  in  the 
majority  opinion.  Plaintiff  took  the  note;  and  for  several 
years,  the  church  paid,  and  she  received,  tl\e  annual  inter- 
est thereon.  Later,  default  being  made,  plaintiff  delivered 
the  note  to  Shope  for  collection.  Suit  was  brought  thereon 
against  the  church  alone;  judgment  was  recovered  for  the 
amount  of  the  debt ;  and  the  judgment  was  made  a  specific 
lien  on  the  church  property,  subject  to  a  prior  mortgage. 
The  property  has  since  been  sold,  under  special  execution, 
and  a  small  sum  realized,  which  appears  to  remain  in  the 
hands  of  the  sheriff,  or  the  clerk.  The  present  action  was 
then  begun  at  law  against  the  trustees,  alleging  the  note 
to  be  the  individual  or  personal  undertaking  of  the  trus- 
tees, and  asking  a  personal  judgment  against  them.  An- 
swering the  claim  so  made,  the  defendants  allege  that  they 
signed  and  delivered  the  note  in  their  representative  ca- 
pacity, as  the  act  and  obligation  of  the  corporation,  and  not 
otherwise ;  and  that  it  was  so  known  and  understood  by  all 
the  parties  thereto. 
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Defendants,  further  answering,  say  that  they  were 
unaccustomed  to  making  such  instruments  in  their  capacity 
as  trustees,  and  subscribed  the  note  in  the  form  in  which  it 
now  appears,  belieying  it  was  sufficient  to  indicate  that  the 
note  was  the  note  of  the  corporation  alone;  that  such  were 
the  intention  and  belief  of  all  the  parties  at  that  time,  an'd, 
if  such  is  not  the  legal  effect  of  the  note  as  written  and 
signed,  it  is  the  result  of  mutual  mistake:  and  they  ask  that 
the  writing  may  be  reformed,  to  express  the  true  meaning 
and  intent  of  the  parties  thereto. 

That  the  defendants  did  not  know  or  understand  or 
believe  that  the  note  so  made  was  anything  more  than  the 
note  of  the  corporation  which  they  officially  represented,  is 
established  with  as  much  certainty  as  is  humanly  possible, 
in  matters  pertaining  to  mental  operations.  That  Shope, 
plaintiff's  agent  in  the  transaction,  so  understood,  and  that 
he  himself  formulated  the  note,  to  give  it  the  effect  of  a 
corporate  obligation,  and  not  the  personal  obligation  of  the 
trustees,  is  equally  dear. 

With  the  foregoing  statement  in  mind,  we  are  now 
prepared  to  consider  the  questions  raii^  by  the  appeal.  In 
doing  so,  it  must  be  borne  in  mind  that  this  case  involves 
no  chaise  of  fraud  or  deceit  on  the  part  of  defendants,  or 
either  of  them.    The  questions  presented  by  this  appeal  are: 

I.  Does  the  form  of  the  note,  as  executed,  import  up- 
on its  face  a  personal  obligation  of  the  trustees? 

It  may  be  conceded  at  the  outset  that  there  is  probably 
no  other  controversy  arising  in  ordinary  business  trans- 
actions concerning  which  there  is  such  dire  confusion  and 
numberless  inconsistencies  in  the  adjudicated  cases.  The 
Supreme  Court  of  the  United  States,  referring  to  what  it 
calls  the  **vast  conflict,"  or  "anarchy  of  the  authorities," 
on  this  subject,  says  it  is  ^ot  easy  to  lay  down  any  gen- 
eral role  which  would  be  in  harmony  with  all  of  them.*' 
Piah  v.  Moebs,  127  TT.  S.  597.    The  result  of  this  condition 
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has  been  that  many,  and  perhaps  a  majority,  of  the  courts^ 
after  a  more  or  less  vain  attempt  to  discover  some  sound 
general  principle  threading  its  way  through  the  countless 
aggregation  of  precedents,  have  abandoned  the  attempt, 
an<f  exercised  their  right  to  follow  the  rule  which  com- 
mends itself  to  their  several  judgments  as  being  nearest  in 
accord  with  the  general  policy  of  the  law  in  the  interpreta- 
tion and  enforcement  of  contracts.  There  are  very  few 
courts  which  have  not,  at  times,  gone  to  t]^e  extreme  of  tech- 
nicality in  holding  agents,  officers,  and  trustees  to  personal 
liability  upon  contracts,  where  it  was  as  clear  a»  noonday 
that  none  was  intended, — onjy  to  rebound  to  the  opposite  ex- 
treme of  liberality,  until  there  is  not  an  American  jurisdic- 
tion in  which  the  decisions  along  this  line  are  not,  to  a  great- 
er or  less  degree,  inharmonious.  Nor  does  this  court,  as  we 
shall  see,  furnish  any  exception  to  the  truth  of  that  state- 
ment. Much  of  the  confusion  has  arisen  over  the  extreme 
tenderness  of  the  law  for  the  rights  of  holders  of  commercial 
paper,  and  the  frequent  failure  of  some  courts  to  discrimi- 
nate between  the  defenses  which  may  be  urged  against  such 
paper  in  the  hands  of  subsequent  purchasers  and  indorsees, 
and  defenses  which  may  be  available  where  the  action  is  be- 
tween original  parties. 

Now,  the  case  at  bar  is  between  the  original  parties. 
The  note  was  given  to  plaintiff,  and  she  is  still  its  owner 
and  holder;  and  I  shall  not,  therefore,  discuss  the  rule 
which  has  been  applied  where  the  suit  is  brought  by  a  sub- 
sequent purchaser,  except  to  give  point  to  the  proposition 
that  what  has  been  recognized  as  a  good  defense  to  a  note 
in  the  hands  of  an  assignee  or  indorsee  is  assuredly  good 
as  against  the  original  holder. 

Gases  in  plenty  may,  be  found  in  which  it  has  been  held 
that,  if  a  note  be  so  written  as  to  import  the  signer's  un- 
qualified promise  to  pay,  the  mere  fact  that  he  adds  the 
words  "agent"  or  "trustee''  or  "president"  or  "secpetary*'  to 
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his  signatui^y  without  anything  more  in  the  instrument  in- 
dicating the  person,  company,  or  corporation  for  which  h». 
assumes  to  act,  the  note  will  be  construed  and  held  to  be 
his  personal  contract;  and,  as  against  a  subsequent  pui 
chaser  in  due  course,  he  will  not  be  allowed  to  plead  or 
prove  that,  in  giving  the  note,  he  was,  in  fact,  acting  for  an- 
other. So,  too,  precedents  may  be  found  for  holding  that, 
even  as  between  the  original  parties,  such  defense  will  not 
avail ;  but  such  is  certainly  not  the  law  in  this  state  at  this 
time,  nor  has  it  the  support  of  the  authorities  generally. 
There  is  nothing  sacred  in  a  promissory  note,  to  prevent  the 
signer,  as  against  the  payee,  from  pleading  the  truth  of  the 
transaction  in  which  or  as  part  of  which  it  was  made.  He 
may  show  that  it  was  given  and  received  as  a  mere  accom- 
modation  note;  that  it  was  without  consideration ;  that  tno 
eoBsideration  has  failed;  that  the  note  was  made  and  de- 
livered upon  a  condition  precedent,  which  has  not  been  per- 
formed; or  that,  by  mistake  of  the  parties  as  to  the  legal 
effect  of  the  language  used,  the  maker  is  made  to  appear 
bound  to  personal  liability  for  the  payment  of  the  note, 
when  in  truth  such  personal  liability  was  not  intended  bj 
either  party.  Haushrandt  v.  Hofler,  117  Iowa  103;  Staf 
ford  V.  Fetters,  55  Iowa  484;  Lee  &  Jamieson  v,  Percival^ 
85  Iowa  639 ;  Brook  v.  Latimer,  44  Kan.  431  (24  Pac.  946, 
947) ;  Johnson  v.  Ghost,  11  Neb.  414  (8  N.  W..391) ;  West- 
ern W.  Scraper  Co.  v.  SticklemcMv,  122  Iowa  396.  Parol 
evidence  is  admissible  to  show  that  a  note  joint  in  form  was 
intended  to  be  joint  and  several.  Whitmore  v,  Nickerson, 
125  Mass.  496. 

According  to  the  weight  of  authority,  as  well  as  under 
the  provisions  of  our  Negotiable  Instruments  Act,  if  a  plain- 
tiff sue  upon  a  note  which  the  defendant  has  signed  with 
the  word  "agent,"  or  other  word  indicating  a  representa- 
tive character,  but  without  anything  to  indicate  his  prin- 
cipal or  other  person  for  whom  be  professes  to  act,  the 


/ 


14  SoHULiNG  V.  Ervin.  [185  Iowa 

signer  is  prima  facie  personally  bound.  The  provision  of 
the  statute  (Code  Supplement,  1913,  Section  3060-a20),  that, 
where  the  note  contains  or  the  signer  adds  to  his  signature 
words  indicating  that  he  signs  for  or  on  behalf  of  a  princi- 
pal, or  in  a  representative  capacity,  he  is  not  personally 
liable  thereon,  if  he  acted  with  authority,  establishes  a  rule 
under  which  a  vast  number  of  extremely  technical  and  con- 
fusing precedents  are  no  longer  to  be  regarded  as  authority. 
For  example,  there  are  many  decisions  of  an  earlier  date 
holding  that,  unless  the  disclosure  of  the  principal  is  found 
in  the  body  of  the  note,  the  agent  cannot  avoid  personal 
liability  by  words  of  representation  or  description  attached 
to  his  signature;  but  the  statute  now  provides  that,  if  the 
representative  capacity  of  the  signer  be  indicated  either  in 
the  note  or  m  tlie  signature,  it  is  enough,  and  he  is  not 
liable.  This,  to  a  very  large  degree,  relegates  that  over- 
worked phrase,  ^'descriptio  personae/'  to  the  ever-growing 
scrap  heap  of  useless  legal  learning  into  which  the  courts 
and  the  profession  occasionally  delve  for  material  with 
which  to  ornament  their  rhetoric,  or  camouflage  the  ddPects 
in  a  weak  argument.  So,  too,  the  further  provision  of  the 
statute,  that  the  "mere  addition"  of  words  to  the  signature, 
describing  the  signer  as  "agent,"  or  as  filling  a  represen- 
tative capacity,  "without  disclosing  his  principal,''  will  not 
relieve  him  from  personal  liability,  while  providing  an  im- 
perative rule  in  all  cases  of  this  class  where  nothing  more 
is  shown  than  the  addition  of  a  word  or  words  wliich  do 
not  identify  the  principal,  does  not,  in  terms  or  by  implica- 
tion, exclude  proof  between  the  original  parties,  showing 
that  the  principal  was,  in  fact,  known,  and  that  the  note  was 
made  and  accepted  as  the  obligation  of  the  latter.  This 
question  was  before  the  New  York  court  in  MegouxMi  v. 
Peterson,  173  N.  Y.  1,  where  suit  was  brought  upon  a 
promissory  note  signed  simply,  "Charles  G.  Peterson,  Trus- 
tee," there  being  nothing  in  the  note  or  signature  indicat- 
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ing  the  beneficiary  of  the  trust,  if  any  there  was.  The  de- 
fendant was,  in  fact,  the  trustee  of  an  insolvent  firm,  under 
a  composition  settlement  to  wind  up  its  business  and  apply 
its  assets  to  the  payment  of  its  creditors;  and,  in  the  dis- 
charge of  this  duty,  he  gave  the  note  in  suit  to  the  plaintiff, 
who  took  it,  knowing  and  understanding  that  it  was  given 
solely  in  a  representative  capacity,  and  not  as  an  evidence 
of  a  personal  obligation.  On  the  trial,  the  plaintiffs  re- 
lied upon  the  provision  of  the  Negotiable  Instruments  Act 
to  which  we  have  already  referred,  and  the  trial  court  ruled 
against  the  defendant,  and  excluded  all  extrinsic  evidence. 
On  appeal,  the  judgment  was  reversed.  The  court  there 
says:  ' 

'^It  is  contended,  on  behalf  of  the  plaintiffs,  that  his 
[defendant's]  representative  character  must  be  disclosed  up- 
on the  face  of  the  note.  This  may  be  so,  in  so  far  as  inno- 
cent purchasers  for  value  are  concerned;  but,  as  to  the 
payees  named  in  the  note,  we  think  a  different  rule  pre- 
vails. ♦  ♦  »  We  do  not  understand  that  the  statute 
•  *  *  was  designed  to  change  the  common-law  rule  in 
this  regard,  which  is  to  the  effect  that,  as  between  the  orig- 
inal  parties  and  those  having  notice  of  the  facts  relied  up- 
on as  constituting  a  defense,  the  consideration  and  the  con- 
ditions under  which  the  note  was  delivered  may  be  shown." 

The  same  rule  is  approved  in  Wanner  v.  EmanueVn 
Ghwrchy  174  Pa.  466  (34  Atl.  188),  where  it  is  said  that: 

'The  fact  that  a  note  is  so  executed  by  an  agent  as  not 
to  disclose  his  principal,  and,  therefore,  to  make  it  prima 
fcusie  his  individual  note,  •  ♦  *  does  not,  rights  of  par- 
ties misled  by  such  appearance  being  out  of  the  way,  pre- 
clude proof  that  it  was  intended  to  bind,  and  was  in  reality 
the  note  of,  the  principal ;  for  parol  evidence  is  admissible. 
in  case  of  doubt,  to  show  that  the  corporation,  and  not  its 
agent,  was  to  be  bonnd." 
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To  the  same  effect,  see  Field  on  Corporations,  Section 
198. 

The  Minnesota  court  has  frequently  held  that : 

'Where  a  party  signs  a  contract,  affixing  to  his  signa- 
ture the  term  'agent,'  'trustee,'  or  the  like,  it  is  prima  facie 
his  individual  contract,  the  term  affixed  being  presumptive- 
ly merely  descriptive  of  his  person ;  but  that  extrinsic  evi- 
dence is  admissible  to  show  that  the  words  were  understood 
as  determining  the  character  in  which  he  contracted." 
Souhegan  Nat.  Bank  v,  Boardnian,  46  Minn.  293  (48  N.  W. 
1116) ;  Pratt  v,  Beatipre,  13  Minn.  187  (Gil.  177) ;  Rowell 
i\  Oleson,  32  Minn.  290  (20  N.  W.  227) ;  Peterson  v.  Homan, 
,44  Minn.  166  (46  N.  W.  303). 

The  same  rule  has  been  followed  by  practically  every 
court  in  the  United  States,  including  this  court,-— though 
not  always  consistently.  The  following  are  illustrative  ex- 
amples :  Reeve  v.  First  Nat.  Bank,  54  N.  J.  L.  208 ;  Hai^  v. 
Peirce,  32  Md.  327;  Bean  v.  Pioneer  Mining  Go,,  66  Cal. 
451;  Mechanics'  Bank  v.  Bank,  5  Wheaton  (U.  S.)  336; 
Second  Nat.  Bank  v.  Midland  Steel  Co.,  165  Ind.  581  (58 
N.  E.  833) ;  Keidan  v.  Winegar,  95  Mich.  480  (54  N.  W. 
901) ;  Benham  v.  Smith,  53  Kan.  495  (36  Pac.  997) ;  KUnc 
V.  Bank,  50  Kan.  91 ;  English  &  S.  Am.  M.  d  I.  Co.  v.  Olohe 
L.  d  T.  Co.,  70  Neb.  435  (97  N.  W.  612) ;  Haskell  v.  Cormsh, 
13  Cal.  45;  Janes  v.  Citizens  Bank,  9  Okla.  546;  Swarts 
V.  Cohen,  11  Ind.  App.  20  (38  N.  E.  536) ;  Bank  v.  Gay, 
63  Mo.  33 ;  Ohio  d  M.  R.  Co.  v.  Middleton,  20  111.  629,  636. 
Citations  to  the  same  effect  could  be  continued  quite  in- 
definitely. The  sum  and  substance  of  the  rule  is  well 
summed  up  in  Mr.  Abbott's  Trial  Evidence,  page  46,  as  fol- 
lows: 

"If,  upon  the  face  of  the  instrument,  there  are  indica- 
tions suggestive  of  agency, — such  as  the  addition  of  words 
of  office  or  agency  to  the  signature,  or  the  imprint  of  the 
corporate  title  on  the  paper, — parol  evidence  is  competent 


Dec.  1918]  ScHULiNG  V.  Ervin.  it 

to  show  who  the  parties  intended  should  be  bound  or  bene- 
fited." 

This  court  has  held  it  competent  for  the  signer  of  a 
note,  as  against  the  payee,  to  show  that  the  instrument, 
though  in  form  a  note,  was  intended  as  a  mere  receipt 
(Haushrandt  v.  Hofler,  117  Iowa  103) ;  that  a  written  in- 
dorsement importing  liability  as  an  indorser  may  be  shown 
to  have  been  intended  as  an  indorsement  without  recotirse 
(Stafford  v.  Fetters,  55  Iowa  484) .  It  has  been  at  least  five 
times  held  by  us,  in  comparatively  recent  years,  that,  even  if, 
upon  the  face  of  the  note,  it  appears  that  corporate  of- 
ficers signing  it  might  otherwise  be  held  liable,  it  was  com- 
petent for  them  to  show  that  they  acted  only  in  a  repre- 
sentative capacity,  without  assuming  personal  liability,  and 
that  the  writing  would  be  reformed  to  give  eflPect  to  the  de- 
fense. Lee  d  Jamieson  v.  Percival,  85  Iowa  639;  Western 
W.  Scraper  Co,  v.  Stichleman,  122  Iowa  396;  Capital  Sav. 
Bank  d  T.  Co.  v.  Swan,  100  Iowa  718,  722.  Hanna  v, 
Wright,  116  Iowa  275,  277;  Lacy  v.  Dubuque  Lhr,  Co.,  43 
Iowa  510. 

II.  But,  to  sustain  the  defense  in  this  case,  it  is  not 
necessary  to  go  to  the  extent  of  liberality  shown  in  most  of 
the  many  precedents  to  which  we  have  referred;  for  the 
note  here  sued  upon  comes  clearly  within  the  scope  of  the 
section  above  cited  from  the  Negotiable  Instruments  Act, 
providing  that  the  agent,  trustee,  or  officer  is  exempted  from 
personal  liability,  when  the  identity  of  his  principal  is  re- 
vealed, either  in  the  body  of  the  note  or  in  the  form  of  his 
signature.  No  person  of  ordinary  intelligence  can  read  the 
signature  of  this  note,  and  doubt  for  a  moment  that  these 
men  were  acting  in  an  ofilcial  or  representative  capacity  for 
the  "Second  Christian  Church,*'  and  sought  to  express  that 
fact.  To  say  that,  in  thus  executing  the  note,  they  made  use 
of  tbese  terms  simply  as  a  matter  of  personal  description  or 
designation,  is  nothing  better  than  solemn  pretense,  which 
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has  acquired  an  air  of  legal  solemnity  by  repetition,  until 
it  has  lost  its  power  to  excite  a  smile  over  the  joke  which  it 
conceals.  The  absurdity  of  applying  such  a  rule  in  this 
case  may  be  aptly  illustrated  by  supposing  that  these  de- 
fendants had  applied  to  plaintiff  or  her  agent  for  a  loan  of 
1600  for  their  own  personal  use  and  benefit,  agreeing  to 
evidence  the  debt  by  their  joint  and  several  promissory  note, 
and  they  had  tendered  in  fulfillment  of  their  promise  a  note 
made  in  the  very  manner  and  form  of  the  one  which  is  here 
sued  upon, — would  the  plaintiff  have  been  under  any  obli- 
gation to  accept  it  ?  It  is  inconceivable  that  any  court  would 
so  hold.  The  tender  would  be  promptly  held  insufficient, 
because:  First,  it  is  evident  that  the  promise  in  such  note 
is  made  by  the  signers  in  their  representative  capacity  for 
the  Second  Christian  Church;  or,  second,  it  is,  at  best, 
doubtful  or  ambiguous  in  this  respect,  leaving  the  intention 
of  the  parties  to  the  instrument  open  to  extrinsic  proof. 
The  provision  of  the  statute  (Section  3060-a20)  is  that,  if 
the  note  '^contains,  or  a  person  adds  to  his  signature,  words 
indicating  that  he  signs  for  or  on  behalf  of  the  principal,  or 
in  a  representative  capacity,  he  is  not  liable,"  No  particu- 
lar style  or  form  of  signature  is  prescribed ;  and  any  word 
or  phrase  which  "indicates"  to  the  mind  of  the  average 
reader  that  the  person  writing  his  name  on  the  paper  is  do- 
ing so  in  his  representative,  rather  than  in  his  personal, 
capacity,  is  all  that  is  required.  It  is  a  matter  of  common 
knowledge  and  observation  that,  in  these  days,  no  man  ex- 
ecuting a  note  or  other  written  contract  in  its  own  behalf 
attaches  to  his  signature,  as  a  matter  of  description  or  des- 
ignation^ any  word  showing  his  business  or  official  relations 
with  some  third  party  or  corporation  having  no  interest  in 
the  transaction.  It  is  barely  posedble  that  an  occasional 
member  of  certain  learned  professions  devoted  to  the  heal- 
ing of  physical  and  spiritual  ills  may  persist  in  the  use  of 
"Dr."  or  'Ttev."  in  connection  with  his  name  on  hotel  regis- 
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ters  or  subscriptions  to  charitable  funds,  but  no  man,  in 
the  ordinary  course  of  business,  signs  his  personal  and  in- 
dividual contract  with  words  which  will,  or  reasonably  may, 
lead  the  reader  to  understand  that  he  doed  so  as  the  agent, 
officer,  or  representative  of  another.  Upon  this  very  sub- 
ject, we  have  ourselves  difirtinctly  said: 

"Such  words  are  most  commonly  used  with  signatures 
to  indicate  fin  official  act,  and  there  is  nothing  in  the  note 
in  suit  which  makes  the  words  in  question  at  all  necessary, 
or  even  appropriate,  to  indicate  mere  personal  liability. 
Words  of  a  like  character  are  so  frequently  used  with  a 
signature  to  designate  an  official  act,  and  are  so  rarely  used 
in  that  manner  for  any  other  purpose,  that,  when  they  are 
attached  to  a  signature,  they  are  well  calculated  to  suggest 
that  the  signature  was  intended  to  be  official,  and  not  mere- 
ly to  describe  the  signer."  Capital  8av,  Bk.  &  T,  Co,  v. 
Swan,  100  Iowa  718,  723. 

This  rule  is  also  approved  by  much  the  greater  weight 
of  authority.    Says  the  Indiana  court: 

"In  the  usual  course  of  business  in  this  country,  the 
addition  of  a  title  or  description  of  any  kind  is  not  cus- 
tomary,— ^indeed,  it  may  be  said  that  such  addition  or  de- 
scription is  never  appended, — ^when  men  sign  their  names 
to  contracts  by  which  they  intend  to  bind  themselves  in  their 
own  proper  persons,  and  not  as  the  representatives  of  an- 
other. Again,  it  is  to  be  observed  that  such  additions  and 
descriptions,  as  'president,'  'secretary,^  'treasurer,'  'trustee,' 
'agent,'  and  the  like,  plainly  import  a  relation  to  some  other 
person,  as  a  principal,  distinct  from  the  person  signing  the 
instrument.  *  *  •  It  is  not  at  all  usual  for  a  person  ex- 
ecuting a  note,  or  other  contract,  to  add  words  descriptiye  of 
himself,  or  to  refer  to  his  relation  to  other  persons,  wheth- 
er natural  or  artificial,  who  have  no  connection  with  the 
tmnsaction ;  and  when  he  designates  his  representative  ca- 
pacity, to  assume  that  such  designation  was  intended  merely 
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as  a  deHcription  of  himself,  is  to  assume  something  which  is 
rarely — perhaps  never — in  harmony  with  the  facts.  ♦  •  ♦ 
There  is  a  growing  inclination  to  consider  an  instrument  a<s 
it  would  manifestly  be  understood  by  the  average  business 
man,  or,  in  other  words,  as  it  was  most  probably  understood 
by  the  party  receiving  and  the  party  signing  it,  and  to  ex- 
onerate the  latter  from  liability,  when  *  *  •  it  appears 
to  the  court  that  he  did  not  intend,  and  was  not  under- 
stood, to  bind  himself,  but  to  act  for  the  corporation  for 
which  he  was  the  agent.''  Second  Nat,  Bank  v.  Midland 
Steel  Co.,  155  Ind.  581  (58  N.  E.  833). 

To  the  same  point,  see  Mr.  Freeman's  note  to  Green- 
herg  v.  Whitcomb  Lhr.  Co.,  90  Wis.  225  (48  Am.  St.  919). 
This  court  has  made  practical  application  of  the  same 
principle  in  Baker  v.  Chamhles,  4  G.  Greene  428,  where  we 
say  that: 

"If  the  name  of  the  principal  and  the  relation  of  agency 
be  stated,  in  the  writing,  and  the  agent  is  authorized  ♦  ♦  ♦ 
the  principal  alone  is  bound,  unless  the  intention  is  clearly 
expressed  to  bind  the  agent  personally." 

This  rule  was  followed  in  Harkina  t\  Edicwrds,  1  Iowa 
426;  Lyov.  v.  Adanvson,  7  Iowa  509;  Harvey  v.  Irvine,  11 
Iowa  82 ;  Wheelock  v.  Winslow,  15  Iowa  464 ;  Laoy  v.  Du- 
huque  Lhr,  Co.,  43  Iowa  510;  Western  W.  Scraper  Co.  v, 
Stickleman,  122  Iowa  396.  Of  these  cases,  Lacy  v.  Du- 
buque Lhr.  Co.,  which  is  wholly  ignored  by  the  majority,  is 
an  instructive  example.  The  note  in  that  case  made  no  ex- 
press reference  to  the  lumber  company,  except  in  the  date 
line  at  the  top,  which  reads  : 

"Office  of  the  Dubuque  Lumber  Company,  Dubuque, 
September  9,  1874." 

This  is  followed  by  a  promissory  note,  in  ordinary  form, 
"I  promise  to  pay,"  etc.,  and  signed  "M.  H.  Moore  P.  D.  L. 
(3o."    This  we  held  to  be  the  note  of  the  company,  saying: 

"We  think  tho  note  on  its  face  shows  that  it  is  the  obli- 


Dec  1918]  ScHULiNG  v.  Ebvin.  21 

gatioB  of  the  defendant,  *  *  *  and  few  business  men  would 
have  difficulty  in  understanding  the  initials  attached  to  the 
name  of  the  party  signing  it,  and  would,  interpret  them  as 
meaning,  'President  of  the  Dubuque  Lumber  Company.'    But 
if  this  be  not  so,  and  the  letters  are  unintelligible  without  ex- 
planation, the  law  will  permit  such  explanation  to  be  given. 
1  Oreenleaf  on  Evidence,  Section  282;    Story  on  Agency, 
Section  134 ;  Angell  &  Ames  on  Corporations,  Section  294." 
If,  theaa,  a  name  in  the  date  line,  and  the  letters  ^T.  D. 
L.  Co.,*'  be  held  sufficient  to  indicate  the  representative  char- 
acter of  the  signer,  and  the  principal  for  whom  he  acts,  it 
seems  little  less  than  childish  to  say  that  a  note  subscribed 
by  the  "Trustees  of  the  Second  Christian   Church,"  fol- 
lowed by  their  names,  including  the  chairman  of  the  board, 
gives  no  indication  of  the  representative  character  of  such 
signers,  or  of  the  corporation  they  represent;   or  to  say 
that  the  personal  obUgation  of  the  signers  is  so  clearly  ex- 
pressed that  oral  evidence  in  explanation  thereof  will  not 
be  ccmsidered.    The  Massachusetts  court  has  said  that  the 
courts  wiU  always  "lay  hold  of  any  indication  on  the  face 
of  the  paper  to  enable  them  to  carry  out  the  intention  of 
the  parties"  (Carpenter  v.  Farnsworth,  106  Mass.  561,  562) ; 
but  the  opinion  of  the  majority  herein  indicates  that  this 
court  commits  itself  to  the  contrary  policy,  which  regards 
the  intention  of  the  parties  as  a  matter  of  very  slight  mo- 
ment   As  bearing  out  to  its  fullest  extent  the  principle  un- 
derlying Lacy  V.  Lumber  Co.,  and  other  precedents  men- 
tioned in  connection  therewith,  I  further  cite  Field  on  Cor- 
porations,    Section     198;      Mechem     on     Agency,     Sec- 
tion 44S;    Brodkway  r.  Allen,  17  Wend.    (N.  Y.)   40;    4 
Thompson  on  Corporations,  Section  5141  et  seq.;   Sayre  v. 
Nichols,  7  Cal.  535;   Hardy  t\  Tilcher,  57  Miss.  18;   New 
England  Elec.  Co.  v.  Shook,  27  Colo.  App.  30   (145  Pac. 
1002) ;   Johnson  v.  Smith,  21  Conn.  626,  627.     In  the  last 
mentioned  case,  the  note  was  signed  by  the  "vestrymen" 
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of  a  named  Episcopal  Church,  and  this  was  held  to  be  the 
note  of  the  church,  for  which  the  signing  vestrymen  were 
not  personally  bound. 

III.  Turning  now  to  the  cases  cited  by  the  majority,  I 
freely  admit  that  some  of  them — ^notably  Heffner  v, 
Brownell,  70  Iowa  591 — go  to  the  full  extent  of  holding  that 
an  agent  or  corporate  officer,  even  where  the  name  of  the 
corporation  or  principal  is  expressly  indicated  in  the  signa- 
ture to  the  note,  is  conclusively  to  be  held  liable  in  a  suit 
charging  him  as  a  maker  of  the  instrument.  I  also  admit 
that,  for  a  time,  this  court  seemed  to  follow  the  precedent 
so  established;  but  I  further  contend  that,  until  the  ma- 
jority opinion  in  this  case  was  adopted,  we  had,  for  a  period 
of  fourteen  years,  definitely  receded  from  that  position,  and 
put  ourselves  in  line  with  the  current  of  modem  authority, 
which  holds  either  that  a  note  in  such  form  is  to  be  held, 
as  a  matter  of  law,  the  obligation  of  the  principal,  and  not 
of  the  agent  {Falk  r.  Moeha,  127  U.  S.  597  [32  L.  Ed.  266] ), 
or  that  the  matter  is  open  to  explanation  by  extrinsic  evi- 
dence {Lacy  V.  Liwiber  Go,  supra),  or,  at  the  worst,  that 
the  instrument  will  be  reformed  to  admit  the  defense 
( Western  W.  Scraper  Co.  r.  Sticklemati,  122  Iowa  896). 
The  check  in  the  reactionary  tendency  of  Heffner  v. 
BrotoneU  and  its  following  was  first  felt  in  Matthews  d  Co, 
V.  Dub'iique  Mattress  Co.,  87  Iowa  246.  There,  although  the 
majority  of  the  court  felt  itself  bound  by  the  authority  of 
the  Heffner  case,  it  eased  its  apparent  repugnance  to  a  rule 
so  unreasonable  by  pointing  out  that,  under  the  authority 
of  Lee  d  Jamieson  v.  Percival,  85  Iowa  639,  defendant  had  a 
way  of  escape  therefrom,  by  asking  a  reformation  of  the 
writing.  Justices  Kinne  and  Granger  united  in  a  very 
vigorous  dissent,  pointing  out  the  inherent  unsoundness  of 
the  rule,  and  showing,  by  a  very  convincing  array  of  the 
authorities,  that,  as  between  the  original  parties,  it  is  al- 
ways admissible  to  show  that  the  parties,  in  making  and 
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deliverijig  the  note,  intended  it  to  be  tbe  obligation  of  the 
principal^  and  not  of  the  agent.  The  same  division  of  the 
court  took  place  in  the  subsequent  cases  of  DoAf  i;.  Rams- 
dell,  90  Iowa  731,  and  Tama  Water  Co.  v,  Ramsdell,  90  Iowa 
747.  Later,  in  Hamia  v.  Wright^  116  Iowa  275,  277,  the 
question  arose  again.  The  plaintiff  was  there  seeking  to 
hold  to  personal  liability  the  defendant,  who  had  signed  an 
order  for  goods  as  "J.  H.  Wright,  President  School  board." 
In  support  of  the  claim,  plaintiff  cited  and  relied  upon  the 
cases  of  the  Heffner  v,  BrovmeU  class ;  and  the  court,  speak- 
ing by  Deemer,  J.,  refused  to  so  rule,  saying : 

"Some  of  our  cases  sustain  plaintiff's  contention,  but 
the  court  as  now  constituted  has  grave  doubts  of  the  cor- 
rectness of  those  decisions." 

Two  years  later,  it  arose  once  more  in  Western  W. 
Scraper  Co.  v,  Sticklemam,,  122  Iowa  396,  where,  in  sub- 
stance and  form,  the  note  sued  upon  is  entirely  similar  to 
the  one  now  in  controversy.  It  is  a  note  in  ordinary  form, 
in  which  it  is  said,  "We  promise  to  pay,"  and  is  signed : 

'*Polk  Township^  Trustees  Trustees: 

**Taylor  County  >  of  said  J.  M.  Stickleman 

"State  of  Iowa  ;  Township  Joseph  Litsch.^' 

The  defendant  having  pleaded  the  understanding  of  the 
parties  that  no  personal  liability  was  assumed  by  them  in 
giving  the  note,  and  asking  that  the  note  be  reformed  ac- 
cordingly the  trial  court  found  for  the  plaintiff.  On  ap- 
peal, this  court  reversed  the  decree  below,  and,  speaking 
unanimously,  by  McClain,  J.,  said: 

"We  think  it  doubtful  whether  these  notes  on  the  face 
import  individual  liability  of  the  defendants.  It  is  true 
that,  in  several  cases  [citing  Mathews  v,  Dubuque  if.  (7o.,  and 
others,  by  way  of  example],  we  have  held  that  instruments 
similar  to  those  now  before  us  conclusively  import  personal 
liability  of  the  signers,  and  that,  in  an  action  at  law,  the  in- 
tention that  the  instrument  should  bind  the  corporation 
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only,  and  not  the  officers,  could  not  be  inferred  from  the 
language  of  the  instrument  itself,  nor  shown  by  parol 
evidence.  The  court  as  now  constituted  would  favor 
the  conclusion  reached  by  the  dissenting  judges  in  the 
Mathews  case;  but  the  question  need  not  now  be  further 
considered.  See,  however.  Lacy  v.  Dubuque  Lbr,  Co.,  43 
Iowa  5ip.  This  much  is  said  to  avoid  any  inference  which 
might  otherwise  be  drawn  that  the  instruments  now  before 
us  would  be  conclusive  as  to  defendant's  liability  in  an  ac- 
tion at  law.'' 

There  the  subject  was  allowed  to  rest,  apparently  final- 
ly settled  for  this  jurisdiction,  for  a  period  of  fourteen 
years,  until  the  adoption  of  the  majority  opinion  in  this 
case.  Meanwhile,  the  courts  of  at  least  three  states, — ^Wis- 
consin, Indiana  and  Nebraska, — have  definitely  refused  to 
recognize  the  authority  of  our  Eeffiier  v.  Brownell;  and 
with  our  own  condemnation  of  it  in  Hanna  v.  Wright  and 
Scraper  Co.  v.  8ticklema/n,  it  ought  to  have  been  permitted 
to  rest  in  its  grava  Neither  Schumacher  v.  Dolan,  154  Iowa 
207,  nor  Exchange  Bank  v.  SchAittz,  167  Iowa  136,  is  in  any 
manner  inconsistent  with  the  position  I  have  taken. 

IV.  To  recapitulate,  the  following  propositions  of  fact 
are  all  shown,  without  substantial  dispute: 

1.  The  man  Shope  was,  and  for  years  had  been,  the 
plaintifiPs  agent,  through  whom  she  made  loans  of  money; 
and  he  was  not  in  any  sense  of  the  word  an  agent  for  the 
defendants. 

2.  The  Second  Christian  Church,  by  its  board  of  trus- 
tees, applied  to  said  agent  to  obtain  a  loan,  on  the  distinct 
understanding  that  such  loan  was  being  asked  for  upon 
the  credit  of  the  corporation. 

3.  With  that  notice,  plaintiff,  through  her  agoot,  fur- 
nished the  mon^,  and  the  agent  prepared  the  note  in  tibe 
form  in  which  it  is  sued  upon,  and  assured  the  trustees 
that,  in  legal  forc6  and  effect,  it  was  a  '^church  note,"  or 
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"trustee  note,"  and  did  not  import  any  personal  liability  on 
their  part 

4.  The  money  borrowed  was  obtained  for  the  use  and 
benefit  of  the  corporation  alone,  and  was  not  in  any  man- 
ner or  degree  received  or  applied  to  the  personal  use,  bene- 
fit,  or  advantage  of  the  defendants. 

5.  With  this  knowledge  and  notice,  plaintiff  took  the 
note,  collected  the  interest  from  the  church  corporation, 
and  in  the  end,  brought  suit  against  said  corporation  and 
obtained  judgment  against  it  for  the  full  amount  of  the  note 
remaining  unpaid,  and  a  fraction  of  the  amount  so  adjudi- 
cated in  her  favor  has  been  collected. 

Concerning  the  law  applicable  to  the  proved  and  ad- 
mitted facts,  I  contend: 

1.  That  the  note  in  the  form  in  which  it  is  made  and 
signed  brings  it  easily  within  the  provisions  of  the  Nego- 
tiable Instruments  law,  to  which  I  have  adverted,  by  which 
the  person  signing  a  note  as  agent  or  trustee  is  chargeable 
with  no  personal  liability,  if,  in  either  the  note  or  signature, 
there  may  be  found  "words  indicating"  that  he  signs  for  or 
on  behalf  of  a  principal,  or  "in  a  representative  capacity." 

2.  That,  if  any  doubt  arise  in  any  mind  upon  this 
point,  there  can  be  none  upon  the  further  proposition  that 
enough  does  appear  to  bring  the  case  within  the  rule  ad- 
mitting extrinsic  evidence  of  the  intention  of  the  parties, 
as  has  been  held  in  at  least  a  dozen  of  our  own  cases,  above 
cited,  and  in,  a  myriad  other  precedents  from  other  states. 

3.  That,  in  any  event,  if  it  be  thought  that  the  form 
of  the  note  does  not  disclose  the  representative  character  of 
the  defendants'  signatures,  a  perfect  case  has  been  made  for  a 
reformation  of  the  instrument. 

4.  That  the  claim  of  the  defense  is  clearly  established, 
as  a  matter  of  law. 

V.  There  is  another  defense  pleaded,  which  the  ma- 
jority P^  with  the  merest  touch,  as  not  entitled  to  serious 
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consideration,  but  which  I  am  constrained  to  believe  pre- 
sents an  insuperable  objection  to  a  recovery  by  plaintiff.  I 
refer  to  the  plea  setting  up  the  fact  that,  before  this  action 
was  begun,  plaintiff,  with  knowledge  that  the  note  was  ex- 
ecuted for  and  in  behalf  of  the  church  corporation,  made 
use  of  it  as  such,  brought  suit  thereon  against  the  corpora- 
tion, and  prosecuted  it  to  final  judgment  in  her  fgvor. 

The  universal  rule  is:  (1)  That,  if  A  deals  with  B, 
knowing  him  to  be  acting  as  agent  for  O,  a  contract  so 
made  is,  in  law,  a  contract  between  A  and  C,  and  B  is 
chargeable  with  no  personal  liability,  if  he  acts  within  his 
authority  as  agent;  and  (2)  that,  if  A  is  not  aware  of  B's 
representative  character,  and  deals  with  him  in  reliance 
upon  his  personal  credit  or  responsibility,  but  later  'discov- 
ers that  he  acted,  in  fact,  for  C,  then  A  may  maintain  ac- 
tion upon  such  contract  against  either  B  or  C,  but  he  can- 
not recover  against  both.  From  this,  it  follows  of  necessity, 
under  the  familiar  rule  as  to  election  of  remedies,  that  if, 
knowing  the  truth  as  to  the  representative  character  of  the 
person  with  whom  he  has  dealt,  A  sues  C  as  the  real  princi- 
pal, and  prosecutes  his  suit  to  judgment,  he  waives  or 
abandons  his  right  of  action  against  B.  McLean  r.  Ficke, 
J)4  Iowa  283,  292;  Keene  Five  Cents  8av.  Bk.  v.  Archer, 
109  Iowa  419 ;  Codd  Co.  v,  Parker,  97  Md.  319  (55  Atl.  623)  ; 
Foioler  v.  Bowery  Sav.  Bank,  113  N.  Y.  450  (21  N.  E.  172)  ; 
Lage  v,  Wemstein,  35  Misc.  Rep.  298  (71  N.  Y.  Supp.  744) ; 
Pennsylvania  Cas,  Co.  v.  Washington  P.  C.  Co.,  63  Wash. 
689  (116  Pac.  284) ;  McDonald  v.  New  World  L.  Ins.  Co., 
76  Wash.  488  (136  Pac.  702) ;  Lamders  v.  Foster,  34  Wash. 
674 ;  First  T.  rf  S.  Bank  v.  BloodwoHh,  (Okla.)  174  Pac. 
545 ;  Booth  v.  Barron,  29  App.  Div.  66  (51  N.  Y.  Supp.  891) ; 
Aimen  v.  Hardin,  60  Ind.  119;  Anderson  v.  English,  105 
App.  Div.  400  (94  N.  Y.  Supp.  200) ;  Rounsaville  v.  Insur- 
ance Co.,  138  N.  0.  191;  31  Cyc.  1578;  Remmel  v.  Town- 
send,  83  Hun  (N.  Y.)  353;   Kingsley  v.  Davis,  104  Mass. 
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178;  TutMU  v.  Wilson,  90  N.  Y.  423,  428.  In  the  last-cited 
case,  referring  to  the  rule  of  the  authorities  as  to  the  right 
of  the  third  party  to  recover  against  the  principal,  when 
known  or  discovered,  or  against  the  agent,  it  is  said : 

"He  has  the  right  of  election  as  to  which  of  them  he 
will  hold  responsible;  but,  having  once  made  an  election, 
he  is  bound  by  it." 

In  perhaps  a  majority  of  the  precedents,  it  is  held  that, 
if  the  creditor  having  such  election  brings  an  action  upon 
his  claim  against  either  the  principal  or  agent,  the  election 
is  complete  and  irrevocable,  and  relieves  the  other  from 
all  liability.  In  some  jurisdictions,  however,  it  is  held  that 
the  mere  bringing  of  an  action  is  not  a  finality  upon  that 
question,  and  the  right  of  election  is  not  necessarily  ex- 
hausted until  the  claim  against  one  of  them  has  been  prose- 
cuted to  judgment.  Such  seems  to  be  the  view  of  this  court 
in  some  of  its  decisions.  But  see  Courtney  v.  Courtney,  149 
Iowa  645,  647,  648 ;  Themen  v.  Brya/n,  113  Iowa  496 ;  Steele 
Smith  G.  Co.  V,  Potthast,  109  Iowa  413 ;  McLean  v,  Ficke, 
94  Iowa  283. 

The  only  suggestion  the  majority  makes  in  regard  to 
this  defense  is  to  say  that,  if  the  defendants  cannot  be  held 
personally  liable  because  of  their  alleged  failure  to  make 
their  agency  or  representative  character  clear  in  the  lan- 
guage of  the  note  or  in  the  manner  and  form  of  the  signa- 
tures thereto,  they  can  still  be  held  as  sureties  of  the  church 
which  the  opinion  concedes  was  the  real  borrower.  It  is  a 
sufficient  answer  to  this  proposition  to  say  that,  except  in 
this  language  of  the  majority,,  there  is  not  in  the  record, 
from  beginning  to  end,  an  allegation  or  claim  or  assertion 
or  word  of  proof  that  the  defendants  or  either  of  them 
ever  undertook  to  become  surety  on  the  note.  The  evidence 
clearly  disproves  such  an  intent.  So  far  as  appears  in  the 
record,  no  surety  was  asked  for,  and  none  offered.  The 
point  made  by  the  majority  in  this  respect  finds  no  justifl- 
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cation  in  the  record,  and  is  irrelevant.  The  alleged  right  of 
recovery  against  these  defendants  has  been,  from  the  start, 
and  now  is,  not  that  defendants  were  not,  in  fact,  the  au- 
thorized representatives  of  the  church  corporation,  or  that 
they,  as  a  matter  of  fact,  intended  to  bind  themselves  per- 
sonally, but  that  the  note  which  they  signed  fails  to  clear- 
ly disclose  the  identity  of  the  corporation  as  the  real  prom- 
isor, or  to  clearly  indicate  their  own  representative  char- 
acter. Because  of  this  alleged  failure,  they  say  that  the 
note  must  be  read  as  the  note  of  the  defendants  alone,  and 
not  the  note  of  the  church,  and  that  extrinsic  evidence  is 
not  admissible  to  show  that  they  acted  only  as  agents  and 
oflScers  of  the  corporation,  or  that  the  intent  and  purpose 
of  all  the  parties  thereto  was  to  evidence  by  said  note  a 
corporate  liability,  and  no  more.  The  main  inquiry  to 
which  the  mind  of  the  trial  court  and  of  this  court  has  been 
directed  by  the  plaintiflP  is  simply  whether  the  note,  upon 
its  face,  is  the  note  of  the  church  corporation,  or  the  per- 
sonal note  of  the  individual  trustees  who  signed  it.  The 
contention  of  the  defendants  has  been :  First,  that  the  note 
shows  upon  its  face  that  it  is  the  obligation  of  the  corpora 
tion;  or,  second,  that,  in  any  event,  enough  appears  upon 
the  face  of  the  note  to  raise  doubt  concerning  the  character 
in  which  the  defendants  signed  it,  thus  opening  the  matter 
to  parol  proof  of  the  facts ;  and  that  the  proof  offered,  show- 
ing  that  they  acted  as  agents  only,  is  without  dispute.  If 
it  is  the  note  of  the  corporation,  it  is  because  it  was  ex- 
ecuted by  the  defendants  as  its  officers  and  trustees,  and 
the  corporation  alone  is  liable.  If  it  is  so  defective  in  form 
or  in  manner  of  its  signing  as  to  forbid  its  recognition  as  a 
corporate  note  without  reformation,  then,  upon  the  undis- 
puted evidence,  it  should  be  treated  as  reformed,  In  accor- 
dance with  the  intention  of  the  parties.  If  so  reformed,  it 
is  still  the  note  of  the  corporation,  and  the  defendants  are 
not  liable.    Absolutely  the  only  way  in  which  it  is  possible, 
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under  this  record,  to  find  for  the  plaintiff,  is  to  resusci- 
tate the  discarded  and  discredited  theory  applied  in  Hef- 
ner V.  Broumell,  supra,  et  id  omne  genus,  and  hold  that, 
even  as  between  the  original  parties  to  the  note,  it  is  not 
subject  to  explanation  by  proof  of  the  circumstances  un- 
der which  it  was  given,  nor  subject  to  reformation  to  make 
it  express  the  real  intent  of  the  parties.  If  that  is  what  the 
majority  wish  to  declare  the  law  of  this  state  to  be,  I  am.  of 
course,  powerless  to  prevent  it. 

VI.  I  confess  to  no  little  difficulty  in  obtaining  a  clear 
understanding  of  what  the  majority  opinion  is  really  in- 
tended  to  hold.  It  indulges  in  much  comparison  of  the 
mere  form  of  the  signatures  of  this  note  and  those  of  many 
other  notes  with  which  the  courts  have  had  to  deal,  and 
then  states  its  conclusion  to  be  that  "the  face  of  the  note 
in  suit  did  not  disclose  to  the  plaintiff  who  the  claimed  prin- 
cipal of  the  signers  is,  and  that,  upon  the  face  of  the  in- 
strument, the  signers  Ervin,  Moulton,  and  Everett  were 
personally  bound.''  In  reaching  this  conclusion,  the  Heffner 
case  is  again  given  leading  place  in  the  discussion.  It  irf 
then  said  that  plaintiff  had  no  notice  that  defendants  were 
signing  the  note  in  a  representative  capacity.  To  do  this, 
it  was,  of  course,  necessary  to  avoid  the  legal  presumption 
of  notice  derived  through  her  agent,  Shope ;  and  this  is  done 
by  saying  that  Shope  was  also  agent  for  the  defendants. 
This  statement  is  not  justified  by  the  record.  Shope  wae;. 
and  long  had  been,  the  admitted  agent  of  the  plaintiff  for 
the  loaning  of  her  money.  If  the  church  or  its  trustees, 
knowing  that  fact,  applied  to  him  for  such  a  loan,  it  did  not 
make  him  their  agent.  Had  they  gone  to  any  bank  in  the 
city  to  procure  a  loan,  the  fact  that  they  procured  it 
through  the  aid  or  by  the  hand  of  the  bank's  president  or 
cashier,  would  not  make  such  officer  their  agent,  in  any 
sense  of  the  word.  Not  only  is  the  presumption  of  notice  to 
the  plaintiff  conclusive,  but  every  act  on  her  part  shows. 
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beyond  any  reasonable  doubt,  that  she  knew  and  fally  un- 
derstood, from  the  first,  that  the  note  given  her  was  the 
note  of  the  church,  and  not  the  personal  obligation  of  the 
defendants.  She  collected  the  interest  from  the  church; 
when  default  was  made,  she  sued  the  church  alone,  and 
took  judgment  against  it;  and,  so  far  as  appears,  never 
made  demand  upon  these  defendants  or  asserted  any  claim 
against  them  until  long  afterwards,  when  it  may  be  pre- 
sumed that  her  counsel  conceived  the  idea  that  the  frame- 
work of  the  note  was  such  as  to  import  the  personal  lia- 
bility of  the  signers. 

Finally,  the  majority,  speaking  of  the  admissibility  of 
parol  evidence  to  show  the  representative  character  of  the 
signer  of  a  note,  and  to  point  out  the  real  principal  intended 
to  be  bound  thereby,  say: 

"It  is  possibly  true  that  such  evidence  is  admissible  as 
between  these  parties,  and  that  Megowtm  v.  Peterson,  173 
N.  Y.  1,  states  the  law,  if  limited  to  such  proof  as  stops  short 
of  varying  by  parol  what  is  affirmatively  expressed  in  lie 
writing." 

Now,  if  the  tendency  and  bearing  of  the  opinion  as  a 
whole  were  in  harmony  with  that  expression,  this  dissent, 
so  far  as  the  law  is  concerned,  would  not  have  been  written ; 
for  with  that  rule  as  a  settled  and  admitted  proposition,  the 
final  conclusion  reached  by  the  majority  would  have  been 
impossible.  If  it  be  true  (as  I  think  it  is)  that  the  rule  of 
the  Megowan  case  is  sound,  and  parol  evidence  is  admis- 
sible, as  between  these  original  parties,  why  is  it  that  the 
majority,  over  and  over  again,  put  to  the  front  the  case  of 
Heffner  v.  Brownell,  which  confessedly  turns  upon  the 
theory  that  parol  evidence  is  wholly  inadmissible?  Why 
are  this  and  other  cases  of  that  kind  collated  and  pressed 
upon  our  minds  as  controlling  authority,  with  never  a  word 
of  mention  of  our  decisions  which  discredit  them,  and  hold 
that,  as  between  the  original  parties,  or  as  against  any 
holder  with  notice,  it  is  a  good  defense  to  plead  and  prove 
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that  the  note  was  signed  in  a  representative  capacity  only, 
and  was  not  intended  by  either  party  to  import  a  persona] 
obligation  (for  example^  Western  W.  Scraper  Co.  v.  Sttckle- 
man,  122  Iowa  396 ;  Hanna  v.  Wright,  116  Iowa  275,  277 ; 
Capital  8av.  Bank  v.  Swan,  100  Iowa  718,  722 ;  Lee  d  J.  v. 
Percival,  85  Iowa  639;  Stafford  v.  Fetters,  56  Iowa  484; 
Lacy  V.  Lumber  Co.,  43  Iowa  310;  and  others  of  which  I 
have  before  made  mention)  ?  The  mere  incidental  conces- 
sion of  the  correct  abstract  principle  goes  for  nothing, 
when,  after  stating  it,  the  court  proceeds  with  a  labored  ar- 
gument based  wholly  upon  precedents  which  deny  that  prin- 
ciple, to  reach  a  conclusion  which  is  inconsistent  with  it. 
It  is  admissible  in  aquatics  for  an  oarsman  to  face  in  one 
direction  while  rowing  in  another ;  but,  in  the  adjudication 
and  protection  of  human  rights  by  the  court,  it  is  a  fashion 
more  honored  in  the  breach  than  in  the  observance. 

Although  this  dissent  has  been  protracted  to  a  tedious 
length,  I  am  not  disposed  to  offer  any  apology  for  it.  The 
importance  of  the  principle  involved  is  out  of  all  propor- 
tion to  the  mere  amount  of  money  concerned  in  its  decision. 
The  maintenance  of  a  reasonable  degree  of  consistency  in 
our  opinions  is  highly  desirable.  It  is  even  more  desirable, 
when  inconsistencies  arise,  and  it  becomes  necessary  for 
us  to  choose  between  opposing  theories  or  rules  of  law,  that 
we  adhere  to  the  one  which  appeals  most  strongly  to  our 
inherent  sense  of  right,  and  is  best  calculated  to  promote 
equal  and  exact  justice  between  man  and  man.  There  is  no 
more  just  rule  of  law  or  of  morals  than  this:  That  con- 
tracts and  agreements  fairly  entered  into  shall  be  interpret- 
ed and  enforced  according  to  the  actual  meaning  and  intent 
of  the  parties.  It  is  a  rule  which  cannot  be  ignored  or  vio- 
lated, without  disregard  to  the  basic  principles  of  justice 
and  of  right,  which-  underlie  all  law,  and  without  which 
courts  and  court  proceedings  become  engines  of  oppression. 
In  my  judgment,  the  majority  opinion  is  clearly  open  to 
this  objection.    The  judgment  below  ought  to  be  affirmed. 
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Gkorge  L.  Seaubr,  Appellee,  v.  Herbert  E.  Foster,  Appel- 
lant. 

ABATEMENT  AND  BEVIVAL:     Nature  of  Action.    Each  of  two 

1  parties,  as  hostile  principals  in  an  accidental  collision,  may 
maintain  a  separate  action  against  the  other  for  his  damages, 
and  the  action  first  brought  is  not  pleadable  in  abatement  of  the 
action  last  brought 

MUNICIPAL  OOBPOBATIONS:     Bight  of  Way  at  Intersections.    A 

2  city  may  validly  determine  by  ordinance  which  of  two  vehi- 
cles, traveling  on  different  Intersecting  streets  without  change 
of  direction,  shall  have  the  right  of  way  in  crossing  such  inter- 
section.    (Sec.  755,  Code,  18^7.) 

EVIDENCE:    Whether  Object  Moved  Slowly  or  Bapidly.    A  witness 

3  may  not,  in  the  absence  of  some  basis  for  intelligent  comparison, 
competently  give  his  opinion  as  to  whether  an  object  was  moving 
slowly  or  mpidly,  nor  may  he,  when  the  basis  for  comparison 
appears,  make  the  comparison  for  the  jury. 

HIQHWATS:    Negligence   by   Not   Yielding   Bight   of   Way.    The 

4  driver  of  a  vehicle  who  fails  to  yield  the  right  of  way  to  an- 
other vehicle  at  an  intersecting  crossing,  when  he  has  ample 
time,  and  is  under  legal  obligation  to  so  do,  is  guilty  of  negli- 
gence. 

Appeal  from  Cedar  Rapids  Superior  Court. — C.  B.  Bobbins, 

Judge. 

December  14,  1918. 

Action  for  damages  consequent  on  an  automobile  col- 
lision resulted  in  judgment  against  defendant  as  prayed. 
The  defendant  appeals. — Affirmed. 

« 

Treichler  d  Treichler,  for  appellant. 

Barnes y  Chamberlain  d  Hanzlik,  for  appellee. 

Ladd,  J. — The  plaintiff  drove  his  automobile,  weighing 
about  800  pounds,  along  Bever  Avenue  in  an  easterly  di- 
rection, as  the  defendant,  with  his  car,  weighing  about  3,395 
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pounds,  came  northerly  np  Fourteenth  Street,  which  inter- 
sects Bever  Avenue.  The  plaintiff,  as  he  approached  the 
intersection,  looked  to  the  north,  and  thereafter  to  the 
south,  and  testified  that  he  did  not  observe  defendant's  car 
until  about  16  feet  west  of  the  west  curbing  of  Fourteenth 
Street,  and  when  defendant  was  about  the  same  distance 
south  of  the  intersection.  He  estimated  his  speed  at  about 
12  miles  an  hour,  and  was  unable  to  say  whether  he  looked 
toward  the  south  previous  to  observing  th^  approach  of  de- 
fendant's car.  Zook,  who  was  riding  with  plaintiff,  esti- 
mated the  speed  of  the  car  at  15  miles  per  hour,  and  swore 
that  it  was  about  half  way  between  Third  Avenue  and  Four- 
teenth Street,  or  about  60  feet  west  of  the  intersection ;  and 
that  defendant's  car  was  then  about  40  feet  south  therefrom ; 
and  that  he  called  plaintiff's  attention  to  the  approach  of  de- 
fendant's car.  On  the  other  h4nd,  defendant*  testified  to 
having  been  about  50  feet  south  of  the  intersection  when 
he  looked  as  far  west  as  the  intersection  of  Bever  Avenue 
and  Third  Avenue,  but  said  that  he  did  not  see  the  car  until 
after  looking  to  the  east,  and  when  it  was  about  70  feet  west 
of  the  intersection,  and  when  he  was  about  40  feet  south  of 
it.  Defendant's  son,  who  sat  in  the  back  seat,  testified  that 
he  saw  the  plaintiff's  car  at  the  intersection  of  the  avenue, 
or  about  117  feet  west  of  the  intersection,  and  that  he  im- 
mediately  told  his  father.  Defendant  estimated  the  speed 
of  his  car  at  12  miles  per  hour,  and  that  of  plaintiff  at  25 
miles  per  hour;  while  his  son  thought  plaintiff's  car  was 
moving  at  the  rate  of  14  or  15  miles  per  hour.  The  automo- 
biles collided  in  the  intersection,  but  somewhat  south  of  the 
street  railway  track,  and  both  cars  were  injured.  Plaintiff 
claimed  in  his  petition  the  expense  of  repairing  his  car, 
as  damages;  and  the  defendant,  putting  in  issue  such  claim, 
demanded  judgment  for  the  damages  done  his  vehicle,  and 
also  pleaded,  by  way  of  abatement,  another  action  pend- 
ing.  . 

Vol.  185  I  a. — 3 
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I.  ThiB  action  waa  begun,  in  the  superior  court  of  Ce- 
dar Bapids,  December  21,  1916.  Prior,  thereto,  on  Novem- 
ber 17,  1916,  defendant  began  suit  as  plaintiff,  to  recover  in 

that  action  the  damages  claimed  in  his  cross- 

1.  abatkmknt         petition,  and  issue  was  joined  thereon  by 

AND   BBYIYAL:  *'  ?  * 

M^e  of  ac.      plaintiff  in  this  action,  as  defendant  in  that. 

The  defendant  in  the  action  at  bar  pleaded 
the  pendency  of  the  suit  begun  November  17,  1916,  in  abate- 
ment, and  the  plea  was  denied.  The  plaintiff  in  this  action 
had  not,  as  defendant  in  the  prior  suit,  asserted  any  claim 
to  damages  consequent  on  the  collision,  either  by  way  of 
counterclaim,  set-off,  or  cross-petition,  and  was  not  required 
so  to  do,  in  order  to  protect  such  claim.  He  might  so  have 
done,  but  was  not  bound  to;  for  he  might  have  elected 
whether  he  would  assert  his  claim  for  damages  in  that  ac- 
tion, or  proceed  in  an  independent  action  to  recover  the 
damages,  if  any  he  had  suffered.  Jofves  v,  Witousek  d  Co., 
114  Iowa  14 ;  Smeaton  v.  Cole,  120  Iowa  368.  Having  elect- 
ed to  prosecute  his  claim  for  damages  in  another  and  inde- 
pendent action,  as  was  his  right,  it  might  not  be  abated  be- 
cause of  the  pendency  of  defendant's  suit,  previously 
brought.  Oshorn  v.  Cloud,  23  Iowa  104;  Section  3440. 
Code ;   1  Corpus  Juris  83. 

TI.  An  ordinance  of  the  city  of  Cedar  Rapids,  Section 
393,  was  received  in  evidence,  over  objection  that  it  was  void 
because  of  being  covered  by  Paragraphs  11  and  12  of  Section 

1 571 -ml8  'of  the  Code  Supplement,  1913.   The 

2.  Municipal  cor-  ordinance  declares  that: 

rigbf 'o?*way  "Exccpt  as  Otherwise  provided,  vehicles 

ttoM.  traveling  on  thoroughfares  running  at  right 

angles  to  the  Cedar  River,  which  are  desig- 
nated and  known  as  'avenues,'  have  the  right  of  way  over 
vehicles  traveling  on  thoroughfares  known  as  'streets'  or 
other  thoroughfares  which  intersect  'avenues.' '' 
The  court  instructed  the  jury: 
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'^ou  are  instmcted  that  such  ordinance  means  that, 
where  drivers  of  vehicles,  one  being  on  an  avenue  and  one 
on  a  street,  approach  an  intersection  where  they  must  pass 
each  other,  wherever  it  intersects  at  the  same  moment,  it  i» 
the  duty  of  the  person  driving  the  vehicle  upon  the  street 
to  permit  the  vehicle  driven  on  the  avenue  to  pass  in  front 
of  the  vehicle  on  the  street." 

The  contention  is  that  this  is  invalid,  for  that  the  sub- 
ject is  covered  by  Paragraphs  11  and  12  of  said  Section 
1571-ml8  of  the  Code  Supplement,  which  reads : 

"11.  In  cities  and  towns,  motor  vehicles  turning  to  the 
right  from  one  street  into  another  shall  have  the  right  of 
way  over  vehicles  traveling  on  the  street  into  which  same 
are  turning. 

"12.  In  cities  and  towns,  motor  vehicles  turning  to  the 
left  into  another  street  shall  give  the  right  of  way  to  ve- 
hicles traveling  on  the  street  into  which  same  are  turning." 

It  will  be  observed  that  these  paragraphs  do  not  cover 
the  situation  where  the  automobiles  approach  on  different 
streets  intersecting,  as  at  right  angles,  without  turning,  but 
continuing  in  their  course;  and  the  question  presented  is 
whether,  this  not  having  been  touched  by  the  paragraphs 
quoted,  it  was  competent  for  the  city  council  of  Cedar  Rap- 
ids to  enact  the  ordinance  with  respect  thereto. 

Code  Section  755  conferred  upon  the  city  the  power  to 
regulate  the  driving  of  vehicles  within  the  limits  of  the  cor- 
poration; and  surely,  rules  defining  which  shall  have  the 
right  of  way  in  a  situation  like  that  involved  in  this  case 
arc  within  the  terms  of  this  statute,  for  it  concerns  the  safe- 
ty of  drivers  in  passing  on  the  intersection  of  the  streets. 
Nothing  to  be  found  in  Section  1571-m20  of  the  Code  Sup- 
plement, 1913,  obviates  this  conclusion.  The  fore  part  of 
that  section  forbids  the  exaction  of  any  fee,  license,  or  per- 
mit for  the  use  of  public  highways,  or  exclusion  from  the 
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free  use  thereof  by  local  authorities,  with  certain  exceptions, 
and  declares  that :  • 

"No  ordinance,  rule  or  regulation  contrary  or  in  any 
wise  inconsistent  with  the  provisions  of  this  act,  now  in 
force  or  hereinafter  enacted,  shall  have  any  eflPect." 

As  seen,  this  ordinance  is  not  in  conflict  with  any  proi 
vision  in  the  act  known  as  Chapter  2-B  of  Title  VTTT. 
Therein  appears  no  purpose  on  the  part  of  the  general  as- 
sembly to  withdraw  the  power  to  regulate  the  driving  of 
automobiles,  as  conferred  by  Section  755  of  the  Code,  save 
as  therein  specified.  We  are  of  opinion  that  the  enactment 
of  the  ordinance  is  within  the  authority  of  the  city  council 
of  Cedar  Rapids ;  and  the  instruction  referred  to,  in  so  say- 
ing to  the  jury,  has  our  approval. 

III.  Plaintiff,  having  testified  that  he  could  not  judge 
the  rate  of  speed  at  which  defendant's  car  was  moving,  was 
asked :   "In  your  opinion,  was  it  going  fast  or  slow  V    Ob- 
jection as  "relative  in  form,  and  there  is 

3.  etidince  :  nothing  to  compare  it  with/'  was  overruled, 

whether  object  <=>  r  7  7 

moved  slowly  or  and  the  witness  answered :    "He  was  com- 

rapiaiy. 

ing  pretty  fast."  The  ruling  was  erroneous ; 
for  there  is  no  criterion  that  we  know  of  by  which  to  de- 
termine whether  an  automobile  is  moving  fast  or  slowly.  Fif- 
teen or  twenty  miles  per  hour  seems  quite  fast  to  some  folks 
while  others  would  deem  a  forty  or  fifty-mile  rate  scarcely 
to  be  denominated  as  fast  driving.  Plaintiff's  ideas  on  this 
subject  do  not  appear;  and  the  jury  derived  no  information 
from  the  answer  given,  and  could  not  have  based  a  finding 
as  to  any  definite  speed  upon  the  answer  given.  By  thes« 
reasons,  we  are  persuaded  that  the  ruling,  though  errone- 
ous, was  without  prejudice. 

IV.  Defendant's  son  swore  that,  in  his  judgment,  the 
automobile  in  which  he  was  riding  was  moving  at  a  speed  of 
14  or  15  miles  per  hour, — ^not  over  15. 


I&IS]  Sickles  v.  Lauman.  37 

"Q.  Was  it  [the  Ford]  going  faster  than  the  car  that 
you  werein?*' 

An  objection,  as  incompetent,  irrelevant,  and  imma- 
terial, as  asking  for  a  comparison,  was  sustained,  and  the 
witness  was  ai^ed :  *Was  it  going  fast  or  slow?"  and  a  like 
objection  was  sustained.  Possibly  a  difference  in  the  ob- 
jection interposed  to  the  last  question  and  the  one  to  that 
propounded  to  plaintiff  may  explain  the  difference  in  the 
mlitig.  At  any  rate,  the  court,  as  seen,  was  correct  this 
time.  The  ruling  on  the  first  above  question,  however,  is 
the  one  complained  of.  The  question  called  for  a  conclu- 
sion,  arrived  at  by  comparing  the  speed  of  one  car  with  that 
of  the  other;  and  for  this  reason,  the  objection  should  have 
been  sustained,  as  the  speed  of  the  car  should  have  been 
shown,  and  the  jury  allowed  to  make  the  comparison. 

V.  The  evidence  was  sufficient  to  carry  to  the  jury  the 
issue  as  to  whether  the  defendant  was  negligent  in  not 
yielding  the  right  of  way  to  plaintiff.     He  observed  the 

plaintiff^s  automobile  approaching,  in  ample 
4.  Highways:         time  to  enable  him  to  have  exercised  ordi- 

negrlliireDce  by 

^ht^of^TO        °^^y  ^^^^y  ^^  yielding  the  right  of  way,  to 

have  avoided  the  collision.  As  to  whether 
plaintiff  was  guilty  of  contributory  negligence,  the  evidence 
is  closed ;  but  we  think  that,  in  view  of  the  fact  that  he  was 
entitled  to  the  right  of  way,  the  jury  might  have  found 
him  without  fault  contributing  to  the  injury.  The  judg- 
ment is — Affirmed. 

Preston,  C.  J.,  Evans  and  Sawnohbi,  JJ.,  concur. 


C.  P.  Sickles  et  al.,  Appellants,  v.  J.  W,  Lauman,  Appellee. 

COKTBACTS:  Bestralnt  of  Trade — ^AselgiLability.  (,An  agreement, 
iu  part  consideration  for  the  sale  of  a  business,  that  the  vendor 
will  not,  for  a  stated  Um»,  enter  into  business  in  the  same  local- 
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ity,  in  competition  witli  the  vendee,  is  incident  to  the  property 
and  business  sold,  and  is  €L88ignable  by  the  vendee,  along  with 
a  re-sale  of  the  business,  and  is  enforcible  by  such  latter  as- 
signee. 

Appeal  from  Buena  Viata  District  Court. — Jamss  DbLand, 

Judge. 

Dbcbmbbr  14, 1918. 

Action  for  equitable  relief.  Petition  dismissedy  and 
plaintifF  appeals.  The  facts  are  stated  in  the  opinion. — 
Reversed  and  remanded. 

F.  F.  FavUle,  for  appellants. 

T.  H.  Chapman,  for  appellee. 

Weaver,  J. — For  a  considerable  period  prior  to  the 
transaction  hereinafter  mentioned,  the  defendant,  J.  W. 
Lauman,  was  the  owner  and  proprietor  of  an  established 
business,  conducting  and  carrying  on  a  laundry  and  the 
work  of  cleaning  and  pressing  clothes,  also  the  business  of 
maintaining  a  station  for  the  buying  and  shipping  of  cream. 
On  May  29,  1916,  defendant  entered  into  a  written  contraci 
with  one  Olive  I.  Wright,  for  the  sale  and  transfer  to  the 
latter  of  the  business  aforesaid,  together  with  the  machin- 
ery, fixtures,  and  equipment  of  every  kind  and  character 
used  in  connection  therewith,  and  including  in  such  trans- 
fer a  list  of  the  customers  dealing  with  the  defendant.  Aft- 
er describing  the  business  and  the  property  in  a  general 
way,  the  contract  contains  a  clause  in  the  following  words : 

'^he  first  party  hereby  sells  the  good  will  of  his  busi- 
ness and  as  a  part  of  the  consideration  hereof  agrees  that 
he  will  not  directly  or  indirectly  enter  into  business  in 
Sioux  Bapids,  Iowa,  in  competition  with  said  second  party 
for  a  period  of  five  years  from  the  date  hereof.' 

The  deal  was  completed,  and  the  said  Olive  I.  Wright 
entered  into  possession  and  control  of  the  business  so  pur- . 
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ciuuied  by  her,  in  Jnne,  1916,  and  continued  therein  until 
January  26,  1917 ;  on  which  date^  while  said  business,  prop- 
erty, and  plant  were  still  a  going  concern,  she  bargained 
and  sold  the  entire  outfit,  property,  business,  and  good  will 
thereof,  to  the  present  plaintiffs,  0.  P.  Sickles  and  Buth 
Sickles.  These  purchasers,  when  buying  said  property,  busi- 
ness, and  good  will,  were  informed  and  knew  of  the  terms 
of  the  sale  from  defendant  to  Wright,  and  as  a  part  of  the 
purchase,  they  took  from  Wright  an  assignment  of  her  con- 
tract with  defendant,  and  of  all  the  rights  acquired  by  her 
thereunder.  Such  purchase  having  been  consummated, 
plaintiffs  went  into  possession  of  said  property  and  busi- 
ness, since  which  time  they  have  been  the  owners  and  pro- 
prietors thereof,  including  not  only  the  good  will  acquired 
or  attaching  to  the  said  business  during  the  proprietorship 
of  their  immediate  assignor,  but  during  that  of  her  assignor 
as  well. 

The  petition  in  this  case,  after  reciting  the  facts  as 
aforesaid,  alleges  that,  since  said  purchase  by  the  plain- 
tiffs, the  defendant,  in  violation  of  the  terms  of  his  said  con- 
tract and  the  terms  of  the  sale  of  said  property  and  good 
will,  has  re-entered  the  cleaning,  pressing,  laundry,  and 
cream-buying  business  in  the  town  of  Sioux  Rapids,  and  has 
endeavored  and  is  now  endeavoring  to  re-establish  such 
business  in  competition  with  plaintiffs,  and  unless  restrained 
from  so  doing,  will  continue  to  advertise  and  solicit  pat- 
ronage and  customers  away  from  the  plaintiffs,  and  to  in- 
terfere with  the  plaintiffs'  business,  and  cause  them  irrepar- 
able injury.  Upon  this  showing,  plaintiffs  pray  the  issu- 
ance of  an  injunction  restraining  defendant  from  further 
violation  of  his  said  contract,  and  for  general  relief. 

To  this  petition  the  defendant  demurred,  because: 

1.  The  facts  stated  by  the  plaintiffs  do  not  entitle 
them  to  the  relief  demanded;   and 

2.  The  contract  entered  into  by  the  defendant  with 
Wright  is  not  assignable. 
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The  demurrer  was  sustained;  and,  plaintiflPs  electing 
to  stand  upon  their  petition  without  amendment,  it  was  dis- 
missed, and  they  appeal.  The  correctness  of  the  ruling  as 
to  the  sufficiency  of  the  pleading  is  the  sole  question  raised 
by  the  appeal. 

The  position  taken  by  the  appellee  in  support  of  the 
ruling  below  is  that  his  agreement  not  to  re-enter  business  at 
Sioux  Rapids  is  one  of  which  only  his  immediate  purchaser 
can  take  advantage;  or,  in  other  words,  that  the  right  which 
the  first  purchaser  acquired  under  that  agreement  was  per- 
sonal to  that  purchaser  alone,  and  could  not  be  lawfully  or 
effectually  assigned  or  transferred  to  a  second  purchaser 
of  the  same  business. ,  This  proposition  is  said  to  be  jus- 
tified by  certain  of  our  own  decisions,  no  other  authorities 
being  cited  or  called  to  our  attention.  Of  the  cases  so  cited, 
Haldeman  v,  Simonton,  55  Iowa  145,  does  not  appear  to  us 
to  be  in  point,  either  in  fact  or  in  principle.  There,  the  de- 
fendant, a  physician,  in  selling  his  practice,  agreed  not  to 
"re-settje"  in  the  town  of  Mitchellvllle,  and  this  was  held 
not  to  be  broad  enough  to  prohibit  his  practicing  his  pro- 
fession in  that  town  after  removing  therefrom,  and  while 
living  in  the  city  of  Des  Moines.  It  is,  perhaps,  in  point 
upon  the  proposition  that  contracts  of  this  kind  will  be 
construed  with  care  not  to  unduly  or  unreasonably  extend 
the  agreed  restriction  beyond  the  expressed  or  fairly  im- 
plied intent  of  the  parties;  but  otherwise,  it  affords  no 
light  upon  the  question  before  us.  The  decisions  in  Streich- 
en  V,  Fehleisen,  112  Iowa  612,  and  RapcUee  v.  Malmquist,  165 
Iowa  249,  both  turn  upon  the  identity  of  the  party  agree- 
ing to  refrain  from  entering  into  competition  with  a  busi- 
ness sold.  In  each  case,  the  party  making  the  agreement 
was  a  named  partnership,  only;  and  this  was  held  not  to 
operate  as  a  restriction  upon  the  liberty  of  an  individual 
member  of  the  firm.  Somewhat  in  the  same  line  Is  Barron 
V,  Collenhaugh,  114  Iowa  71.    There,  the  defendant  sold  his 
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livery  business  to  Fogarty  &  Barron,  and  agreed  not  to  re- 
enter the  business  at  that  place  "during  the  time  said  par 
ties  of  the  second  part  may  be  engaged  in  said  livery  busi- 
ness on  the  above-named  premises."  Thereafter,  one  of  the 
purchasers,  Fogarty,  sold  out  his  interest  to  his  pirtncj-, 
Barron,  who  continued  ^the  business  individually.  CoUen- 
baugh  then  re-entered  the  livery  business,  in  competition 
with  Barron,  who  brought  action  for  an  injunction.  Be- 
lief was  denied,  on  the  theory  that  the  period  of  restric- 
tion was,  by  the  express  terms  of  the  agreement,  limited  to 
the  time  Fogarty  &  Barron  should  continue  in  the  business 
sold  to  them,  and  when  Fogarty  sold  out  or  retired,  the 
obligation  of  the  defendant  under  the  agreement  terminated. 

The  precedents  above  cited  go  to  the  limit  of  strict  con- 
struction in  favor  of  the  seller  of  a  business  entering  into 
an  agreement  of  this  character, — further,  indeed,  than  the 
writer  of  this  opinion  believes  is  justifiable;  but  none  of 
them,  either  expressly  or  by  implication,  lays  down  the 
rule  contended  for  by  the  appellee,  that  such^  a  contract 
gives  to  a  purchaser  no  more  than  a  mere  personal  right, 
which  he  cannot  assign  to  another  to  whom  he,  in  turn,  sells 
the  business.  There  is,  indeed,  an  expression  in  the  Barron 
case  to  the  effect  that,  "had  the  firm  of  Fogarty  &  Barron 
assigned  the  contract,  no  right  of  action  would  have  passed 
to  their  assignee,  by  reason  of  the  peculiar  reading  there- 
of." If  we  give  proper  effect  to  the  concluding  clause  of 
that  quotation,  it  is  probably  not  open  to  material  criti- 
cism ;  but  in  any  event,  it  is  pure  dictum,  for  the  assigna- 
bility of  the  contract  was  not  there  in  question.  So  far  as 
we  have  been  able  to  discern,  this  court  has  never  commit- 
ted itself  to  the  doctrine  for  which  the  appellee  contends. 

As  to  property  right  in  the  good  will  of  a  business,  and 
of  its  protection  in  equity,  it  has  been  said : 

*TPhe  good  will  of  a  trade  or  business  may  be  the  «ub- 
ject  of  bargain  and  sale,  when  connected  with  any  specific 
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stock  in  trade,  or  with  some  yaluable  secret  of  trade,  or 
with  a  well-established  stand  for  business.  A  court  of  equi- 
ty will  decree  specific  performance  of  a  contract  for  the 
sale  of  the  good  will  of  a  trade  or  business."  Moorhead  v. 
Hyde  d  Braden,  38  Iowa  382. 

Directly  in  point  upon  the  question  in  this  case  is 
Hedge,  Elliott  d  Co.  v.  Lotoe,  47  Iowa  137.  There,  Lowe 
sold  his  business  to  one  Vorse,  by  a  contract  which  con- 
tained an  agreement  that  he  would  not  re-engage  in  the 
same  business  in  the  same  town  for  a  period  of  five  years, 
without  the  consent  of  Vorse-  Vorse  sold  and  assigned 
an  equal  interest  in  the  business  and  contract  to  one 
Hedge,  and  later,  sold  and  assigned  his  remaining 
interest  therein  to  one  Elliott.  Thus,  the  entire  interest 
of  the  original  purchaser  in  the  business  and  good  will 
was  eliminated.  Thereafter,  Lowe  resumed  business  of  a 
like  nature  in  the  same  town,  and  in  defense  to  an  action 
against  him  for  an  injunction,  he  raised  the  very  objection 
on  which  appellee  now  relies,  that  the  contract  between  him 
and  Vorse  was  personal,  and  could  not  be  assigned.  The 
court  held  the  point  not  well  taken,  saying: 

^'If  the  agreement  not  to  engage  in  the  agricultural 
business  was  of  sufficient  value  to  constitute,  in  part,  an 
inducement  to  Vorse  to  purchase,  it  must  be  admitted  that 
it  might  be  of  equal  value  to  a  vendee  of  Vorse.  If  Vorse, 
because  of  this  agreement,  was  induced  to  purchase,  no  good 
reason  can  be  given  why  Vorse  should  not  be  able  to  ayail 
himself  here  of  this  agreement  as  a  means  of  effecting  a 
sale.  The  question  here  is  not  whether  this  agreement  may 
be  the  subject  of  transfer  in  the  abstract,  but  whether  it 
may  be  transferred  with  the  business  to  which  it  originally 
pertained"  (citing  OaUfortUa  Steam  Nov.  Co.  v.  Wright,  6 
Oal.  258,  and  8  Cal.  585;  Ouerand  v.  Bandelet,  32  Md.  661, 
669). 

This  decision  does  not  appear  to  have  been  overmled, 
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nor  do  we  find  that  Its  authority  has  ever  been  limited  or 
questioned.  It  is  also  quite  in  line  with  the  views  expressed 
on  the  same  subject  by  nearly  all  the  courts.  Bee  Franoiico 
V.  Smith,  143  N.  T.  488  (38  K  £.  980) ;  Gompers  v.  Boch- 
ester,  56  Pa.  St  194;  Fleckenstein  v.  Fleckenstein,  {IS. 
J.)  53  AU.  1043;  Public  Opinion  Pub.  Co.  v.  Ramam,  34  S. 
D.  881  (148  N.  W.  841) ;  Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  473  (13  N.  E.  419) ;  Up  River  Ice  Co.  v.  Denier,  114 
Mich.  296  (72  N.  W.  157) ;  Ha/ugen  v.  Sundseth,  106  Minn. 
129  (16  Ann.  Cas.  259);  Websta-  v.  Buss,  61  N.  H.  40; 
American  Ice  Co.  v.  Meckel,  109  App.  Div.  93  (95  N.  Y. 
Supp.  1060) ;  Palmer  v.  Toms,  96  Wis.  367. 

Sporadic  instances  are  not  wanting  in  which  a  contrary 
view  is  announced  or  suggested^  but  th^  are  not  generally 
recognised  as  authoritative  precedents.  The  one  most  di- 
rectly in  point  to  that  effect  is  HilUnan  v.  Shannahan,  4 
Ore.  163.  It  is  there  held  that  the  contract,  having  made 
no  reference  to  ''the  heirs  and  assigns"  of  the  purchaser, 
must  be  construed  as  personal  only,  and  not  enforcible 
in  the  hands  of  his  assignee.  The  reasoning  employed  is 
by  no  means  persuasive,  and  the  citation  of  authorities 
wholly  omits  reference  to  or  consideration  of  the  numerous 
precedents  to  the  contrary.  The  presence  or  absence  of 
express  mention  of  the  words  ''heirs  and  assigns"  is  dis- 
cussed in  several  of  the  cases  first  above  cited,  and  in  each 
instance^  it  is  held  to  be  immaterial.  Indeed,  in  our  own 
leading  case  of  Hedge  v.  Lowe,  supra,  the  agreement  was 
with  the  purchaser  by  name,  without  any  express  mention  of 
heirs  or  assigns;  and  it  was  held  to  be  assignable.  This 
decision  has  been  cited  and  followed  in  nearly  all  the  other 
states  where  the  question  has  come  up  for  adjudication.  In 
many  cases,  the  coi^rts  go  much  beyond  what  we  have  had 
occasion  to  hold,  and  say  that,  even  if  there  is  no  express 
transfer  of  the  contract,  the  good  will  assigned  by  the  first 
seller  follows  the  business  into  the  hands  of  the  second  pur- 
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chaser,  witkout  any  express  uieatiou,  ^s  an  incident  to  the 
business,— a  rule  for  which  many  good  reaBOns  may  be 
found.  Public  Opinion  Fuh*  (Jo,  v.  Ransom^  34  fcj.  D.  381 
(148  .jS\  W.  841,  Ann.  Gas.  1917A,  1010) ;  Parnell  v.  Dean 
31  Ont  517 ;  Palmer  v.  Toms,  96  Wis.  367 ;  Oompeis  v, 
Rochester,  56  Pa.  St.  194;  Didlake  v.  Roden  Groc.  Co.,  160 
Ala.  484  (18  Ann.  Gas.  430) ;  Fadr field  v.  Lowry,  207  Mass. 
352  (93  N.  E.  598).  In  the  Qorn/pers  case,  the  court  touches 
upon  a  distinction  which  those  who  deny  the  rule  in  Hedge 
V,  Lowe  usually  overlook.  It  is  there  said  that  the  fallacy 
of  the  argument  denying  the  assignability  of  the  contract 
is  in  regarding  it  as  merely  personal  in  character,  ^^where- 
as  it  was  alone  an  incident  to  property  which  they  had 
parted  with,  and  the  business  also.  It  would  not  have  been 
bincfing  for  want  of.  a  consideration,  unless  as  incident  to 
the  property/'  In  the  Palmer  case,  supra,  the  Wisconsin 
court,  on  the  same  subject,  says: 

"To  determine  the  question,  ♦  ♦  ♦  the  nature  of 
the  contract  must  be  understood.  It  does  not  constitute  a 
distinct  property  right,  independent  of  the  business  it  was 
designed  to  protect,  any  more  than  the  good  will  itself.  The 
purpose  of  the  contract  being  to  protect  the  property  or 
business  to  which  it  related,  it  was  an  incident  of,  and  ad- 
hered to,  such  property  and  burliness.  It  could  not  otlier- 
wise  exist.*' 

To  construe  such  contracts  as  personal  only,  where  the 
design  to  so  narrow  or  restrict  their  effect  is  not'  clearly 
expressed,  is  to  deprive  them  of  much,  if  not  most,  of  their 
value.  The  seller  expects  a  better  price,  and  the  buyer  is 
willing  to  pay  a  better  price,  JJian  the  business  would  com- 
mand without  it.  But  the  business,  when  once  purchased, 
is  worth  on  the  market  only  what  the  owner  can  reason- 
ably hope  to  sell  it  for;  and  if  he  cannot  sell  it,  without 
destroying  its  protection  against  competition  by  the  man 
who  created  and  built  it  up,  he  is  quite  sure  to  softer  loss. 
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To  hold  that  the  parties  to  a  contract  of  sale  intend  sucli 
inequitable  and  absurd  results,  the  language  should  reveal 
it  so  clearly  as  to  place  it  beyond  all  reasonable  doubt. 
What  the  defendant  sold  in  the  first  instance  was  not  only 
the  physical  property,  but  the  established  business,  togetli- 
er  with  its  protection  for  five  years  against  competition  by 
hiin.  It  was  this  property  and  this  business,  so  protected, 
which  Wright  bought  and  owned,  and,  as  such  owner,  had 
the  right  to  sell,  and  did  sell,  to  the  plaintiffs.  Though  the 
protection  existed  as  incident  to  the  property  and  business, 
it  was,  nevertheless,  a  property  right  which  the  plaintiffs  ac- 
quired with  the  property  and  business;  and  as  such,  the 
courts  will  recognize  it,  and  enjoin  its  wrongful  invasion. 
The  defendant  undertook  to  refrain  for  five  years,  from 
competition  with  the  business  sold  by  him,  and  is  presumed 
to  have  received  a  sufficient  consideration  therefor;  and 
it  is  but  equitable  tlj^at  he  be  required  to  perform  his  agree- 
ment in  good  faith. 

In  discussion,  courts  sometimes  indulge  in  the  loose 
generality  that  the  law  does  not  favor  contracts  in  restraint 
of  trade,  and  therefore,  an  agreement  by  which  a  party  un- 
dertakes not  to  enter  a  specific  business  in  a  specified  city 
or  town  will  be  strictly  construed.  What  the  law  does  dis- 
favor are  contracts  which  unreasonably  restrict  the  in- 
dividual in  his  liberty  of  occupation  and  employment.  But 
there  is  no  public  policy  or  rule  of  law  which  condemns  or 
holds  in  disfavor  a  fair  and  reasonable  agreement  of  this 
character,  and  such  a  contract  is  entitled  to  the  same  rea- 
sonnhle  construction  and  the  same  effective  enforcement  that 
are  accorded  to  business  obligations  in  general.  For  an 
illuminating  discussion  of  this  subject,  see  Diamond  Match 
Co.  V.  Roeher,  106  N.  Y.  473  (13  N.  E.  419). 

In  our  opinion,  the  plaintiffs'  petition  stated  a  good 
cause  of  action,  and  the  demurrer  thereto  should  have  been 
overruled.    The  ruling  and  judgment  below  are,  therefore, 
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reversed  and  the  cause  remanded,  with  instructions  to  the 
trial  court  to  overrule  the  demurrer,  and  for  further  pro- 
ceedings not  inconsistent  with  the  views  hereinbefore  ex- 
pressed.— Reversed  and  remanded. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Maurice  H.  Smith,  Appellant,  v.  Arthur  Flowers  et  al., 

Appellees. 

AKIMALS:  Non-Biglit  to  Distrain.  One  may  not  distrain  tres- 
passing animals  when  his  own  failure  to  maintain  his  portion 
of  the  partition  fence  is  the  cause  of  the  trespass.  In  such  case, 
the  full  measure  of  his  right  is  to  take  temporary  possession 
of  the  stock,  in  order  to  protect  his  property. 

Appeal  from  Tama  District  Court, — B.  F.  Gummings,  Judge. 

December  14,  1918. 

Action  of  replevin  for  the  possession  of  plaintiff's  own 
cattle,  held  in  distraint  by  the  defendants  as  trespassing 
stock.  The  trial  court  sustained  defendants'  motion  for  a 
judgment  upon  the  pleadings,  and  dismissed  the  petition. 
Plaintiff  appeals. — Reversed, 

Huher  d  Hyland,  for  appellant. 

,     Ja^coh  Lamb  and  J.  R,  Caldwell,  for  appellees. 

Evans,  J. — Inasmuch  as  judgment  was  entered  upon  the 
pleadings,  we  must  deem  the  allegations  of  the  petition  as 
true,  for  the  purpose  of  this  appeal.  Plaintiff's  ownership 
of  the  cattle  is  conceded.  The  defendants'  only  claim  to  the 
possession  is  that  they  distrained  the  cattle  while  they  were 
trespassing  upon  their  land,  and  that  the  township  trustees 
assessed  the  damages  in  their  favor  at  |80.  The  defendants 
demand  payment  of  the  damages  so  assessed,  and  hold  the 
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stock  in  distraint  until  payment  be  made.  It  is  made  to 
appear  from  the.  pleadings  that  the  parties  are  adjoining 
landowners.  It  appears  from  the  plaintiff's  pleadings  tliat 
his  cattle  were  kept  in  a  pasture  upon  his  own  lands,  and 
that  they  escaped  therefrom  through  the  failure  of  the  de- 
fendants to  maintain  their  part  of  the  partition  fence.  The 
defendants  plead  that  there  was  no  partition  fence  between 
the  respectiye  lands  of  plaintiff  and  defendants,  and  that  no 
part  of  the  partition  fence  had  ever  been  assigned  to  the  de- 
fendants for  maintenance,  and  that  the  parties  had  re- 
spectively followed  the  custom  of  keeping  their  own  stock 
enclosed  upon  their  own  premises.  In  so  far  as  these  state- 
ments differ,  we  must  accept  the  allegation  of  the  plaintiff, 
for  the  purpose  of  this  appeal. 

The  right  of  distraint  of  trespassing  stock  running  at 
large  is  conferred  by  Section  2313  of  the  Code,  which  is  as 
follows : 

"Any  animal  trespassing  upon  land  fenced  as  provided 
by  law  may  be  distrained  by  the  owner  of  such  land,  and 
held  for  all  damages  done  thereon  by  it,  unless  it  escaped 
from  adjoining  land  in  consequence  of  the  neglect  of  such 
landowner  to  maintain  his  part  of  a  lawful  partition  fence. 
The  owner  of  the  land  from  which  such  animal  escaped 
shall  also  be  liable  for  such  damages  if  it  escaped  there- 
from in  consequence  of  his  neglect  to  maintain  his  part  of  a 
lawful  partition  fence,  or  if  the  trespassing  animal  was  not 
lawfully  upon  his  land,  and  he  had  knowledge  thereof.  If 
there  he  no  lawful  paHition  fence,  tmd  the  line  thereof  has 
not  teen  assigned  either  hy  the  fence  viewers  or  hy  agree- 
ment  of  the  parties,  any  anirnal  trespassing  across  stich  par- ' 
tition  Une  shall  not  he  distrained,  nor  shall  there  he  any  lia- 
bility therefor  J' 

It  will  be  seen  from  the  foregoing  that  the  statute  does 
not  confer  the  power  of  distraint  of  the  stock  of  an  adjoin- 
ing landowner  if  there  is  no  partition  fence  between  the  ad- 
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joining  lands  respectively,  and  if  the  stock  crosses  the  par- 
tition line;  or  if  the  stock  escapes  through  a  part  of  the 
partition  fence  in  consequence  of  the  neglect  of  the  distrain- 
er to  maintain  the  same. 

This  section  of  the  statute  was  before  us  for  considera- 
tion in  Miracle  P.  Stone  Co.  v.  Roth,  144  Iowa  6oG,  and 
Lint  ';.  Malone,  159  Iowa  155,  156.  In  the  cited  cases,  we 
held,  in  substance,  that  one  adjoining  landowner  may  nei- 
ther distrain  nor  recover  damages  for  trespassing  stock,  un- 
der the  excepted  circumstances  specified  in  such  section.' 
The  defendants,  therefore,  had  no  right  to  distrain  the  plain- 
tijff's  stock.  They  added  nothing  to  their  rights  by  calling  in 
the  township  trustees  to  assess  damages.  Unless  there  was 
a  right  of  distraint,  the  assessment  of  damages  was  futile. 
The  defendants  contend  that  the  action  of  the  trustees  in 
assessing  damages  was  in  the  nature  of  an  adjudication, 
and  that  the  only  remedy  left  to  the  plaintiff  was  to  appeal 
therefrom.  This  contention  cannot  be  sustained.  The  veiy 
jurisdiction  of  the  trustees  rested  upon  the  right  of  dis- 
traint. If  there  was  no  right  of  distraint,  there  was  no 
jurisdiction.  If  they  had  no  jurisdiction  to  assess  dam- 
ages, they  could  not  acquire  jurisdiction  by  simply  assess- 
ing the  damages.  Undoubtedly,  the  want  of  jurisdiction 
could  have  been  pressed  upon  the  attention  .of  the  trustees 
themselves, ^and  they  could  properly  refuse  to  assess  dam- 
ages, for  want  of  jurisdiction.  Diiffeea  v,  Judd,  48  Iowa 
256,  But  their  jurisdiction,  nevertheless,  was  not  aided 
by  what  they  did  or  what  they  failed  to  do. 

The  sum  of  the  situation,  therefore,  is  that  the  defend- 
ants distrained  when  they  had  no  right  to  distrain ;  though 
they  had  a  right  to  take  temporary  possession  of  the  cattle, 
for  the  purpose  of  protecting  their  own  crops.  The  plaintiff 
served  a  formal  written  notice  and  demand  for  the  posses- 
sion before  pressing  replevin,  wherein  he  claimed  his  right 
of  possession  of  his  own  cattle  and  denied  the  defendants' 
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right  of  distraint  under  the  statute.  This  notice  was  suf- 
ficient to  wholly  terminate  any  further  right  of  detention 
on  the  part  of  the  defendants.  We  reach  the  conclusion, 
therefore,  that,  upon  the  facts  appearing  in  the  pleadings, 
judgment  for  possession  of  the  property  should  have  been 
awarded  to  the  plaintiff. — Reversed. 

Preston,  C.  J..  Ladd  and  Salinger,  JJ.,  concur. 


ToKY  Stajcar,  Appellant,  v.  Jacob  M.  Dickinson,  Appellee. 

CrrOXXCATINa  UQUOBS:    Inteistate  Sliipments  for  Private  Con- 

1  sumption.  Interstate  shipments  of  intoxicating  Uquors  which 
are  for  the  private  consumption  of  the  consignee  are,  since  the 
passage  of  the  Webh-Kenyon  Act,  violative  of  Section  2419,  Code, 
1897,  and  damages  may  not  be  recovered  for  the  loss  of  such  a 
shipment 

9 

CONSnnTTIONAIi  LAW:     Title— Sufficiency.    The  title  to  the  act 

2  which  enacted  Section  2421-b,  Code  Suppl.  Supp.,  1916,  relating 
to  the  record  to  be  kept  by  common  carriers  in  re  shipment  of 
intoxicating  liquors,  is  held  to  amply  meet  all  constitutional  re- 
quirements. 

STATUTES:    Bevival  of  Unconstitational  Act    An  unconstitutional. 

3  but  unrepealed,  statute  becomes  operative,  without  re-enactment, 
whenever  the  constitutional  objections  are  removed.  So  held  as 
to  Sec.  2419,  Code,  1897,  which  was  oi*iginaIly  violative  of  the 
Fedwal  interstate  commerce  clause,  but  was  subsequently  revived 
by  the  passage  of  the  Webb-Kenyon  Act. 

OONTBAOTS:    Violation  of  Statute.    Contraots  which  contemplate 

4  and  require  a  violation  of  statute  law  are  absolutely  void.  So 
held  as  to  a  bill  of  lading  covering  a  prohibited  shipment  of  in- 
toxicating liquors  for  the  private  consumption  of  the  consignee. 

Appeal  from  Polk  District  Court, — ^Hubsbt  Uttbbback, 

Jndge. 

Dbcembbr  14,  1918. 
Plaintiff  brought  suit  in  justice  of  the  peace  court  to 
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recover  |7.85^  the  alleged  value  of  a  barrel  of  beer  consignee! 
to  him  at  Valley  Junction,  Iowa.  The  shipment  was  from 
Omaha,  Nebraska,  over  the  line  of  defendant's  railway. 
Pleadings  were  filed  in  justice  court,  the  plaintiff  alleging  in 
his  petition  the  purchase  and  shipment  of  the  liquor  from 
Omaha,  Nebraska,  and  that  same  was  received  at  the  oiSce 
of  defendant  in  Valley  Junction,  Iowa,  and  by  its  agents  de- 
livered to  some  other  person,  without  the  knowledge  or  con- 
sent of  plaintiff,  and  asking  judgment  for  the  above  amount 
and  costs.  Attached  to  plaintiff's  petition  was  the  original 
bill  of  lading,  showing  the  name  of  the  consignee,  date  of 
consignment,  and  statement  of  the  goods  shipped,  which 
was  offered  in  evidence.  Plaintiff  testified  that  he  ordered 
the  liquor  for  his  private  use,  and  that  he  did  not  intend  to 
keep  the  same  for  sale  or  sell  any  part  thereof.  At  the 
close  of  plaintiff's  testimony,  the  defendant  moved  the  jus- 
tice to  dismiss  plaintiff's  petition,  upon  the  ground  that  the 
evidence  showed  that  the  claim  was  for  the  value  of  in- 
toxicating liquors  shipped  in  violation  of  the  laws  of  the 
state  of  Iowa,  and  that  the  contract  therefor  was  void,  and 
no  recovery  of  damages  could  be  had  on  account  of  the  loss 
of  said  shipment  The  motion  was  overruled,  and  judgment 
entered  in  favor  of  plaintiff  for  the  full  amount  asked.  The 
cause  was  taken  to  the  district  court  of  Polk  County  upon 
a  writ  of  error,  which,  upon  hearing,  was  sustained,  and 
order  entered  directing  the  justice  to  sustain  defendant's 
motion,  dismiss  the  action,  and  enter  judgment  against  the 
plaintiff  for  costs.  The  district  court  further  granted  plain- 
tiff permission  to  appeal,  as  provided  by  Section  4110  of  the 
Code  of  1897.  From  the  order  and  judgment  of  the  district 
court,  plaintiff  appeals. — Reversed  in  part;  affirmed  in 
part 

Vernon  Koons,  for  appellant. 

f/.  O.  Oamhle,  F.  W.  Sargent,  and  C.  A.  Rohhins,  for 
appellee. 
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Stevens,  J. — I.  The  question  presented  upon  this  ap- 
peal involves  the  construction  of  certain  sections  of  the 
statute,  to  wit:   2419  of  the  Code  of  1897,  and  2421-a  and 

2421-b,    Supplemental    Supplement    to    the 
1.  iNToxicATXKo      Codc,  1915,  whlch  are  as  follows : 

LIQUORS  :  ' 

SS2**tor"**^"  "Section  2419.    If  any  express  or  rail- 

gite  coMump-     ^^y  company,  or  any  common  carrier,  or 

person,  or  anyone  as  the  agent  or  employe 
thereof,  shall  transport  or  convey  to  any  person  within  this 
state  any  intoxicating  liquors,  without  first  having  been 
famished  with  a  certificate  from  the  clerk  of  the  court  issu- 
ing the  permit,  showing  that  the  consignee  is  a  permit  hold- 
er and. authorized  to  sell  liquors  in  the  county  to  which  th^ 
shipment  is  made,  such  company,  common  carrier,  person, 
agent  or  employe  thereof,  shall,  upon  conviction,  be  fined 
in  the  sum  of  one  hundred  dollars  for  each  offense  and  pay 
the  costs  of  prosecution,  including  a  reasonable  attorney's 
fee  to  be  taxed  by  the  court.  The  offense  herein  created 
shall  be  held  committed  and  complete  and  to  have  been  com- 
mitted in  any  county  in  the  state  in  which  the  liquors  are 
received  for  transportation,  through  which  they  are  trans- 
ported, or  in  which  they  are  delivered.  The  defendant  in  a 
prosecution  under  this  section  may  show  by  a  preponderance 
of  the  evidence  as  a  defense  that  the  character,  circum- 
stances and  contents  of  the  shipment  were  not  known  to 
him,  or  that  the  person  to  whom  the  shipment  was  made 
had  complied  with  the  provisions  of  this  chapter  relating  to 
the  mulct  tax. 

^^Bection  2421-a.  It  shall  be  unlawful  for  any  railroad 
company,  express  company,  or  other  common  carrier,  or  for 
any  person,  corporation,  steamboat  or  steamboat  line,  to 
carry  any  intoxicating  liquor  into  the  state  or  from  one 
point  to  another  within  the  state  for  the  purpose  of  deliver- 
ingy  or  to  deliver  same  to  any  person,  company  or  corpora- 
tion within  the  state,  except  for  lawful  purposes. 


-  I 
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"Section  2421-b.  It  shall  be  the  duty  of  any  railroad 
company,  express  company,  or  other  common  carrier,  or 
corporation,  steamboat  or  steamboat  line,  or  persqn,  who 
shall  for  hire  carry  any  intoxicating  liquor  into  the  state,  or 
from  one  point  to  another  within  the  state,  for  the  purpose 
of  delivery,  and  who  shall  deliver  such  intoxicating  liquor 
to  any  person,  company,  or  corporation,  to  keep,  at  each 
station  or  office  where  it  employs  an  agent  or  other  person 
to  make  delivery  of  freight  and  keep  records  relative  there- 
to, a  record  book,  wherein  such  carrier  shall  promptly  upon 
receipt,  and  prior  to  delivery,  enter  in  ink,  in  l^ible  writ- 
ing, in  full,  the  name  of  the  consignor  of  each  shipment  of 
intoxicating  liquor  to  be  delivered  from  or  through  such 
station,  from  where  shipped,  the  date  of  arrival,  the  quan- 
tity and  kind  of  liquor,  so  far  as  disclosed  by  lettering  on 
the  package  or  by  the  carrier's  records,  and  to  whom  and 
wliere  consigned,  and  the  date  delivered.  No  shipment  billed 
in  whole  or  in  j)art  as  intoxicating  liquor  shall  be  delivered 
to  the  consignee  until  such  consignee  upon  such  record  book 
enters  in  ink,  in  legible  writing,  his  full  name  and  residence 
or  place  of  business,  giving  the  name  of  the  town  or  city, 
and  the  street  name  and  number  where  there  is  such,  and 
certifies  that  such  liquor  is  for  his  own  lawful  purposes  or 
private  consumption." 

The  trial  court,  in  the  construction  of  Section  2421 -b. 
held  that  the  last  sentence  thereof  was  intended  to  authorize 
common  carriers  to  transport  and  deliver  intoxicating  liq- 
uors -  within    this    state   to    the    consignee 

^*  ArLlwTtSte:    named  in  the  bill  of  lading,  who  had  caused 
.ufflcicncy.  ^^.^  ^.^^^^  ^^  ^^  shipped  to  him  for  hiA 

private  consumption,  uppn  compliance  with  the  require- 
ments of  said  statute  as  to  certifying  said  fact  upon  the 
record  kept  by  the  carrier  at  the  point  of  delivery.  It  was 
contended  by  counsel  for  appellee  in  the  court  below,  as  it 
is  in  this  court,  that  this  provision  of  the  statute  is  uncon- 
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stitutioual,  for  the  reason  that  no  reference  was  made  there- 
to in  the  title  to  the  act,  as  I'equired  by  Section  29,  Article 
3,  Constitution  of  the  state  of  Iowa,  as  follows : 

**Every  act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith;  which  subject  shall  be  ex- 
pressed in  the  title.  But  if  any  subject  shall  be  embraced  in 
an  act  which  shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  ex- 
pressed in  the  title." 

This  section  does  not,  in  terms  nor  by  implication,  re- 
peal any  prior  statutes,  nor  authorize  common  carriers  to 
trdnsport  liquor  from  a  point  outside  of,  or  to  a  point  with- 
in, this  state,  or  between  points  therein.  What  it  does,  is  to 
provide  that  certain  records  of  the  receipt  and  delivery  of 
intoxicating  liquors  shall  be  kept  by  common  carriers  at 
certain  of  its  offices  or  stations  therein  designated. 

Separated  into  its  several  parts,  the  statute  requires: 
(a)  That  common  carriers,  or  other  persons  who  shall  carry 
any  intoxicating  liquors  into  this  state  or  from  one  point 
to  another  therein  for  hire,  and  for  the  purpose  of  delivery, 
or  (b)  w^ho  shall  deliver  such  intoxicating  liquor  to  any  per- 
son, company,  or  corporation,  shall  (c)  keep  at  each  sta- 
tion or  office  where  it  employs  an  agent  or  other  person  to 
make  delivery  of  freight  and  keep  records  relative  thereto, 
a  record  book,  wherein  (d)  there  shall  be  entered,  promptly 
upon  receipt,  and  prior  to  delivery  thereof,  in  ink,  in  legible 
writing,  in  full,  the  name  of  the  consignor  of  each  shipment 
of  intoxicating  liquor  to  be  delivered  from  or  through  such 
station,  from  where  shipped,  date  of  arrival,  quantity  and 
kind  of  liquor,  so  far  as  shown  by  lettering  on  the  package 
or  the  carrier's  record,  to  whom  and  where  consigned,  and 
the  date  of  delivery,  and  (e)  before  delivery,  shall  require  the 
consignee  to  enter  upon  said  record  book,  in  legible  writing, 
in  ink,  his  full  name,  residence,  place  of  business,  and  his 
certificate  that  such  liquor  is  for  his  own  lawful  purposes 
or  private  consumptioii. 
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The  subject-matter  of  the  act  of  which  Section  2421-b 
is  a  part  is  different  from  that  of  Section  2419.  The  latter 
statute,  as  hereinafter  fully  discussed,  makes  certain  acts  of 
common  carriers  a  misdemeanor;  whereas  Section  2421-b 
requires  common  carriers  to  provide  and  keep  a  record  of 
liquors  received  and  delivered  at  certain  stations,  as  above 
stated.  The  law  relating  to  the  shipment  and  transporta- 
tion of  intoxicating  liquors  by  common  carriers  remained 
the  same  after  the  enactment  of  Section  2421-b  as  prior 
thereto.  The  provisions  of  the  Constitution  requiring  the 
subject  of  every  legislative  act  to  be  expressed  in  the  title 
were  fully  complied  with. 

The  statute  requires  certain  carriers  to  keep  a  daily 
record  of  shipments  of  intoxicating  liquors,  and  prohibitft 
delivery  thereof  without  compliance  therewith,  and  makes 
same  a  misdemeanor.  The  title  of  the  act  is  as  follows,  and 
fully  complies  with  the  Constitution : 

"An  act  requiring  common  carriers  oif  intoxicating  liq- 
uor to  keep  a  daily  record  of  such  shipments;  prohibiting 
the  delivery  of  such  shipments  unless  so  recorded;  provid- 
ing for  inspection  of  such  records  by  certain  public  oiBcers 
designated;  and  making  the  failure  to  comply  with  the 
requirements  of  this  act  a  misdemeanor." 

A  mere  reading  of  the  title  will  show  full  compliance 
with  the  constitutional  requirement;  and  hence,  the  holding 
of  the  district  court  that  a  portion  of  Section  2421-b  is  un- 
constitutional cannot  be  sustained. 

II.  Having  held  the  act  constitutional,  the  next  ques- 
tions presented  are:  What,  if  any,  change  resulted,  by  the 
above  enactment,  in  the  law  of  this  state  relative  to  the  ship- 
ment of  intoxicating  liquors  therein,  and 
8.  BTATUTB8 :  re-  ^^^^  effect  must  be  given  to  the  statute  in 
MtAkoLd^St'   question,  and  what,  if  any,  application  must 

be  made  of  Section  2419  to  the  facts  in- 
volved ? 
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Section  2419,  supra,  makes  the  transportation  of  liquor 
by  common  carriers  within  this  state  a  misdemeanor,  except 
to  permit  holders  who  have  previously  furnished  such  car- 
rier with  a  certificate  from  the  clerk  of  the  court  of  the 
county  issuing  the  permit  to  which  shipment  is  made,  show- 
ing the  consignee  to  be  a  permit  holder.  It  provides  fur- 
ther, however,  that,  if  the  defendant  in  a  prosecution  for  the 
violation  of  this  section  shows,  by  a  preponderance  of  the 
evidence,  that  the  character,  circumstances,  and  contents  of 
the  shipment  were  not  known  to  him,  or  that  the  person  to 
whom  the  shipment  was  made  had  complied  with  the  pro- 
visions of  the  mulct  law,  same  will  operate  as  a  complete 
defense  to  such  prosecution.  It  will  be  observed  that  this 
statute  does  not,  in  terms,  prohibit  the  common  carrier 
from  transporting  liquor  into  this  state,  but  makes  it  a  mis- 
demeanor for  it  to  do  so.  The  effect,  however,  of  the  statute 
is  none  the  less  prohibitive. 

Section  2421-a,  supra,  supplements  Section  2419,  and 
makes  it  unlawful  for  any  common  carrier  or  person  to 
carry  intoxicating  liquors  into  the  state,  or  from  one  point 
to  another  within  the  state,  for  the  purpose  of  delivering 
same  to  any  person,  company,  or  corporation  therein,  ex- 
cept for  lawful  purposes.  This  section  does  not  define  the 
term  'lawful  purposes,"  nor  need  we,  at  this  time,  construe 
or  apply  the  same,  as  it  is  not  claimed  that  plaintiff  comes 
within  any  of  the  classes  designated  by  statute  as  specifical- 
ly excepted  from  the  operation  of  the  statute ;  and,  if  pro- 
hibited by  Section  2419,  the  shipment  was  illegal. 

The  shipment  in  question  was  delivered  to  defendant 
at  Omaha,  Nebraska,  and  shipped  therefrom  to  Valley  June- 
tion^  in  this  state.  A  bill  of  lading  was  issued,  and  the  ship- 
ment was  handled  in  the  ordinary  manner  for  handling 
other  freight. 

The  Supreme  Court  of  the  United  States,  in  Rliodea  v. 
State  of  Tawa,  170  U.  8.  412  (42  L.  Ed.  1088),  held  Section 
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2419  unconstitutional.  Although  non-enforcible,  it  remained 
a  part  of  the  statute,  and,  by  the  enactment  of  the  so- 
called  Webb-Kenyon  Act,  became  operative  and  enforcible 
the  same  as  though  it  had  not  previously  been  declared  un- 
constitutional, or  had  been  enacted  by  the  legislature  subse- 
quent to  the  passage  of  the  law  of  Congress.  State  v.  United 
States  Exp.  Co.,  164  Iowa  112;  Miller  Brewing  Co.  v. 
Stevens,  102  Iowa  60.  i^ 

The  Webb-Kenyon  law,  which  divested  intoxicating  liq- 
uors shipped  from  one  state  into  another  in  violation  of  the 
laws  of  that  state  of  their  interstate  character,  was  passed 
by  Congress  after  the  decision  in  Rhodes  v.  State,  supra, 
and  prior  to  the  enactment  of  Sections  2421-a  and  2421-b. 
supra.  The  constitutionality  of  this  act  was  the  subject  of 
much  controversy  among  lawyers,  until  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Clark  Distilling  Co. 
V.  Western  Md.  R.  Co.,  242  U.  S.  311,  was  handed  down, 
on  January  8,  1917,  holding  the  law  constitutional. 

The  trial  court  evidently  construed  Section  2421-b  as 
conferring  authority  upon  common  carriers  to  transport  and 
deliver  intoxicating  liquors  to  persons  within  this  state  de- 
siring the  same  for  private  consumption ;  but,  in  our  opin- 
ion, the  act  does  not  accomplish  that  purpose.  It  dobs  no 
more  than  provide  for  and  require  the  keeping  of  certain 
records  by  common  carriers  at  certain  offices  or  stations  of 
the  receipt  and  delivery  of  intoxicating  liquors. 

The  most  that  can  be  claimed  for  the  last  clause  of 
this  section  is  that  it  apparently  assumes  that  the  individual 
had  the  right  to  have  intoxicating  liquors  shipped  and  de- 
livered to  him  for  his  private  consumption.  If  this  right 
is  not  denied  by  statute,  the  carrier  would  be  compelled  to 
receive  and  transport  same,  and  the  effect  of  the  statute  un- 
der consideration  would  be,  to  some  extent,  to  regulate  such 
shipments.  The  purpose  of  the  record  to  be  kept  is  ex- 
press^ in  Section  2421-d.    It  is  to  give  publicity  to  liquor 
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shipuients,  and  to  enable  officers  charged  with  the  prosecu- 
tion of  violations  of  the  statute  prohibiting  the  keeping  for 
sale  or  selling  thereof  to  obtain  information  helpful  in 
making  proof  of  the  claimed  violation. 

Section  2419  makes  it  a  misdemeanor  for  a  common 
carrier  to  transport  intoxicating  liquor  within  this  state, 
except  for  delivery  to  a  lawful  permit  holder,  upon  com- 
pliance with  the  requirements  therein  set  forth,  and  exempts 
it  from  the  penalty  of  the  law,  if  it  is  shown  by  a  prepon- 
derance of  the  evidence  that  the  shipment  which  has  been 
made  the  basis  of  a  prosecution  was  to  a  person  who  had 
complied  with  the  provisions  of  the  mulct  law,  or  when  the 
character  of  the  shipment  was  unknown  to  it. 

The  legislature,  in  the  enactment  of  the  latter  clause 
of  Section  2421-b,  may  have  assumed  that  the  law  as  it  ex- 
isted did  not  prohibit  shipments  of  liquor  by  common  car- 
riers into  this  state  for  private  consumption,  or  that  it  was 
without  authority  to  do  so. 

This  court,  in  State  v.  WignaU,  150  Iowa  650,  the  opin- 
ion in  which  was  filed  prior  to  the  enactment  of  the  Webb 
Kenyon  law,  used  language  which  might  indicate  that  it 
hdd  the  view  that  the  legislature  was  without  power  to 
prohibit  the  shipment'  of  liquor  into  this  state  for  personal 
use.  The  language  used  is  clearly  dictum,  and  doubtless 
the  writer  of  the  opinion  had  in  mind  the  decision  of  the 
Supreme  Couri:  of  the  United  States  in  Rhodes  v.  State, 
supra,  declaring  Section  2419  in  violation  of  the  Federal 
Constitution.  The  effect  of  the  enactment  of  the  Webb-Ken- 
yon  law,  divesting  shipments  of  intoxicating  liquors  into  a 
state  in  contravention  of  the  laws  thereof  of  their  interstate 
character,  had  the  effect  to  revive  and  render  Section  2419 
operative  without  re-enactment.  State  v.  United  States  Ewp. 
Co.,  164  Iowa  112;  Miller  Brewing  Co.  v.  Stevens,  102  Iowa 
60.  The  Wcbb-Kenyon  Act  and  Section  2419  were  in  full 
force  at  the  time  the  transactions  involved  in  this  case  were 
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had,  and  we  have  only  to  determine  whether  same  are  ap- 
plicable thereto,  and,  if  so,  the  effect  thereof. 

Section  2419,  as  above  stated,  makes  it  a  misdemeanor 
for  a  common  carrier  to  transport  liquor  within  this  state 
and  deliver  same  to  a  person  not  coming  within  one  of  the 
exceptions  contained  therein.  This  statute  must  be  held  to 
apply  to  all  shipments,  to  whomsoever  made,  or  for  what- 
ever purpose.  A  common,  carrier  charged  with  its  violation 
would  not  be  permitted  to  say  in  defense  that  the  shipment 
challenged  by  the  prosecution  was  to  a  person  desiring  the 
liquor  for  private  consumption.  The  statute  makes  every 
shipment  a  misdemeanor,  except  those  to  certain  persons 
specifically  named  and  designated  therein. 

The  United  States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit,  in  Hamm  BrevAng  Co.  v.  Chicago,  R.  L  d 
P.  R,  Co.,  243  Fed.  143,  in  which  the  state  of  Iowa,  as  inter- 
venor,  appealed  "from  a  decree  of  the  district  court  mak- 
ing permanent  its  preliminary  mandatory  order  directing 
the  receiver  for  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company  to  receive,  transport  and  deliver  any  beer  or 
other  fermented  malt  liquors,  sold  and  consigned  in  Minne^ 
sota,  Wisconsin  or  Illinois  by  the  complainants  the  Hamm 
Brewing  Company,  the  Heilman  Brewing  Company,  and 
the  Rock  Island  Brewing  Company,  or  any  other  person 
similarly  situated,  to  persons  residing  in  the  state  of  Iowa 
who  shall  have  purchased  the  liquor  for  their  own  lawful 
purposes  and  private  consumption,  whenever  the  purchaser 
shall  in  writing  authorize  the  delivery  of  the  liquor  by  the 
carrier  to  some  designated  person,  for  the  purpose  of  car- 
rying it  from  the  railway  station  to  the  residence  of  the 
purchaser,  provided  the  writing  certifies  that  the  beer  or 
fermented  malt  liquor  is  for  the  purchaser's  own  consump- 
tion," held  as  follows: 

"What,  then,  is  the  sound  construction  of  Section  2419  ? 
In  express  terms,  it  prohibits  only  the  transportation  or  con- 
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y^yance  to  any  person  of  intoxicants;  it  does  not  expressly 
prohibit  their  possession  or  receipt  by  him.  But  such  a 
receipt  necessarily  implies  a  conveyance  to  and  delivery  by 
another.  And  while  the  recipient,  as  such,  may  not  be  a 
violator  of  the  law,  his  receipt  of  the  liquor  from  the  carrier 
necessarily  involves  a  violation  of  the. law  by  the  carrier 
that  illegally  conveys  it  to  him.  The  receipt,  then,  should 
fairly  be  deemed  to  be  in  violation  of  the  law  of  Iowa, 
whether  the  carrier  alone  or  the  recipient  as  well  be  pun- 
ishable therefor.  And  while  the  West  Virginia  act,  con- 
sidered in  the  Clark  DistUUng  Co.  case,  supra,  expressly  for- 
bade the  receipt  or  possession  of  liquor,  irrespective  of  the 
use  to  which  it  was  to  be  put,  the  Iowa  act,  in  our  judgment, 
no  less  effectually  covers  the  same  ground." 

While  the  above  decision  is  not  binding  upon  this  court 
as  a  precedent,  it  is,  nevertheless,  as  the  decision  of  a  dis- 
tinguished Federal  appellate  court  construing  the  identical 
statute  under  consideration,  persuasive.  The  Supreme 
Court  of  the  United  States,  in  Clark  DisUUing  Co.  v.  West- 
ern Md.  B.  Co.,  supra,  sustained  the  constitutionality  of  a 
West  Virginia  act,  prohibiting  the  transportation  of  intoxi- 
cating liquors  into  that  state  for  private  consumption. 

It  is  elementary  that  damages  cannot  be  recovered  for 
the  violation  of  a  contract  entered  into  for  an  immoral  con- 
sideration, or  where  the  making  thereof  is  an  offense  under 

the  statute,  or  where  same  is,  in  terms,  pro- 
4.  coMTBACTs :  ▼!-   hibited  thereby.    Koepke  v.  Peper,  155  Iowa 

OlAtlOB    of   Btet-       ^__         ^ 

ote.  687 ;   Oacanyan  v.  Arms  Co.,  103  U.  S.  261 ; 

McMiUlen  v.  Hoffman,  174  U.  S.  689.  As 
plaintiff  does  not  come  within  the  exceptions  mentioned  in 
Section,  2419,  the  shipment  of  the  liquor  consigned  to  him 
was  a  riolation  of  the  above  statute,  and  no  action  for  dam- 
ages could  be  maintained  on  account  of  the  failure  to  deliver 
the  liquor  to  him. 

What  is  said  above  is  without  reference  to  the  act  of 
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Congress  commonly  called  the  ^^Beed  Bone  Dry  Law/'  89 
Stat,  at  L.  1069,  which  did  not  become  efflectiTe  until  July 
1, 1917,  but  which  provided: 

"Whoever  shall  order,  purchase  or  cause  intoxicating 
liquors  to  be  transported  in  interstate  commerce,  except  for 
scientific,  sacramental,  medicinal,  and  mechanical  purposes, 
into  any  state  or  territory  the  laws  of  which  state  or  terri- 
tory prohibit  the  manufacture  or  sale  therein  of  intoxi- 
cating liquors  for  beverage  purposes  shall  be  punished  as 
aforesaid ;  provided,  that  nothing  herein  shall  authori2se  the 
shipment  of  liquor  into  any  state  contrary  to  the  laws  of 
such  state;  provided,  further,  that  the  postmaster  general  is 
hereby  authorized  and  directed  to  make  public  from  time 
to  time  in  suitable  bulletins  or  public  notices  the  names  of 
states  in  which  it  is  unlawful  to  advertise  or  solicit  orders 
for  such  liquors." 

It  therefore  follows  that,  in  so  far  as  the  ruling  and 
judgment  of  the  district  court  held  any  part  of  Section 
2421 -b  unconstitutional,  it  is  reversed ;  otherwise,  the  judg- 
ment of  the  lower  court  is  affirmed. — Reversed  in  part;  af- 
firmed in  part. 

Pebston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


State  op  Iowa,  Appellant,  v.  Bitter  Boot  Valley  Irriga- 
tion Company,  Appellee. 

APPEABANOE:    Procedure  under  Special  Appearance.    A  special  ap- 

1  pearance  for  the  purpose  of  attacking  the  jurisdiction  of  the  court 
may  be  made  through  the  medium  of  a  motion,  duly  supported 
by  affidavits,  to  quash  the  service. 

APPEABANOE:    Who  May  Siake  Special  Appearance.    A  foreign 

2  corporation  which  has  not  taken  out  a  permit  to  do  business  In 
this  state  may  make  special  appearance  in  order  to  plead  to  the 
jurisdiction  of  the  court.     (See  Sec.  1638,  Code,  1897.) 
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APFRAHANOB;    What  Oonstitates  Qeneral  Appearance.    One  who 

3  enters  a  special  appearance,  in  order  to  attack  the  Jurisdiction 
of  the  court,  will  not  necessarily  be  held  to  have  abandoned  his 
special  appearance  and  to  have  made  a  general  appearance,  by 
the  fact  that  he  makes  an  allegation  which  apparently  goes  to 
the  merits  of  the  action, 

PRINCIPLE  APPLIBB:  The  State  brought  action  against  a 
foreign  corporation,  and  alleged  that  the  defendant  had  been 
doing  business  in  this  state  without  the  statutory  permit.  Judg- 
ment was  prayed  for  the  statutory  penalty.  Service  was  had  on 
an  alleged  agent  of  the  defendant.  Defendant  announced  a  spe- 
cial appearance,  and  alleged  that  the  party  upon  whom  service 
was  had,  was  not  its  agent  The  defendant  also  alleged:  **That 
it  is  not  noio,  and  never  has  heen,  tr<xnsacting  business  in  Iowa" 
Held,  the  latter  allegation  was  manifestly  Intended  to  bear  solely 
on  the  validity  of  the  service,  and  not  on  the  merits  of  the  pe- 
tition. 

PROCESS:    Discharged  Agent.    Service    Is   Ineffectual   when   made 

4  on  one  wno  has  been  defendant's  agent,  but  whose  employment 
has  been  terminated  prior  to  the  service  in  question. 

AJPFTDAVITS:     Cross-Ezamlnatlon.    In  the  proceedings  which  are 

5  properly  heard  on  affidavits,  the  court  may  refuse  to  require  the 
personal  presence  of  an  affiant  for  cross^xaminatlon. 

EVIDENCE:    Compelling   Produetion*    The   court   may    refuse    an 

6  order  for  the  production  of  books  and  papers..    (Sec.  4664,  Code, 
1897.) 

Appeal  from  Linn  District  Court, — John  T.  Mofpit,  Judge. 

Dbcbmbbb  14,  1918. 

Dbpbndant  appeared  specially  to  object  to  the  jurisdic- 
tion of  the  court,  because,  as  it  alleged,  no  proper  notice  was 
aeryed.  The  trial  court  sustained  the  defendant's  excep- 
tioDS,  or  pleas,  to  the  jurisdiction,  and  the  plaintiff  appeals. 
— Affirmed, 
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G.  P.  Linville,  County  Attomeyy  and  Rickel  d  Den/nis, 
for  appellant 

J.  M,  Orimm,  J.  H.  Trewin,  and  Charge  W.  Miller,  for 
appellee. 

Pbbston,  C.  J. — The  case  was  submitted  upon  affidavits 
and  certain  exhibits.  But  we  have  a  record  of  288  pages, 
147  of  which  are  abstract  and  additional  abstract. 

This  is  an  action  at  law,  to  recover  forfeitures  incurred 
by  the  defendant,  as  plaintiff  alleges,  for  a  violation  of  Sec- 
tion 1638  of  the  Code,  by  doing  business  in  Iowa,  as  plain- 
tiff says,  without  previously  obtaining  a  valid  permit  from 
the  state  for  that  purpose.  The  defendant  is  a  foreign  cor- 
poration. Plaintiff  asks  to  recover  forfeitures  in  the  amount 
of  f  100,000.  The  petition,  filed  November  6,  19U,  alleges 
that,  since  July  18,  1910,  defendant  had  unlawfully  carried 
on  its  business  of  selling  lands  located  in  Montana  to  dif- 
ferent parties ;  that  it  had  done  business  at  different  cities 
and  towns  in  the  state.  The  trial  court,  in  its  ruling,  did 
not  pass  upon  the  plaintiff's  right  to  recover  against  defend- 
ant by  reason  of  the  allied  forfeiture  incurred,  so  that  the 
only  issues  tried  in  the  district  court  were  in  regard  to  cer- 
tain pleas  to  the  jurisdiction  of  the  court,  which  were  filed 
by  the  defendant.  It  is  claimed  that  jurisdiction  was  ob- 
tained by  service  on  three  different  persons,  each  of  whom, 
it  is  claimed,  was  an  agent  of  the  defendant.  The  persons  so 
served  were  J.  W.  Laughlin,  Prank  Snouffer,  and  D.  E.  Dal- 
bey.  The  notice  on  Laughlin  was  served  by  the  sheriff, 
November  6,  1914,  in  Linn  County;  the  notice  on  Snouffer 
was  served  by  the  sheriff  on  March  8,  1915,  in  Linn  Coun- 
ty ;  and  on  March  20,  1915,  Dalbey  accepted  service  of  said 
notice  at  Cedar  Kapids,  and  recites  as  agent  of  the  defend- 
ant company.  These  notices  were  served  and  filed  at  dif- 
ferent times,  and  three  separate  pleas  to  the  jurisdiction 
were  filed  by  the  defendant.    Defendant  filed  affidavits  and 
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exhibits  attached  thereto,  to  sustain  its  pleas  to  the  juris- 
diction, and  plaintiff  filed  resisting  afiidavits,  with  exhibits 
attached.  Other  motions  were  made  by  plaintiff  during  the 
trial,  which  will  be  referred  to  later.  The  three  pleas  to  the 
jurisdiction  were  similar,  and  we  shall  set  out  the  substance 
of  one,  as  follows: 

^'Ck>me8  now  the  defendant,  and,  appearing  especially 
and  only  for  the  purpose  of  questioning  the  jurisdiction  of 
the  court  herein,  alleges: 

''First.  That  it  is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Montana,  and  is  not  a 
resident  or  citizen  of  the  state  of  Iowa,  and  is  not  now  and 
neyer  has  been  transacting  business  in  the  state  of  Iowa. 

''Second.  That  the  original  notice  in  this  action  was 
aerred  upon  one  J.  W.  Laughlin,  claimed  to  be  an  agent  of 
the  defendant,  but  that  said  J.  W.  Laughlin  is  not  and  was 
not,  at  the  time  of  said  alleged  service,  nor  for  a  long  time 
prior  thereto,  an  agent  or  employe  of  this  defendant,  and 
never  had  any  connection  whatever,  as  agent  or  otherwise, 
with  any  of  the  transactions  upon  which  the  claim  made  in 
this  suit  is  based,  or  out  of  which  it  grows ;  and  the  said  J. 
W.  Laughlin,  at  the  time  and  for  a  long  time  prior  to  the 
service  of  the  said  original  notice,  had  no  right  or  authority 
whatever  to  represent  this  defendant  as  its  agent  in  any  ca- 
pacity, or  in  reference  to  any  matter,  and  had  no  right  or 
authority  to  transact  any  business  of  any  nature  whatso- 
ever for  this  defendant ;  and  that,  at  the  time  of  the  alleged 
service  of  said  notice  upon  the  said  J.  W.  Laughlin,  this  de- 
fendant had  no  office  or  agency  in  the  state  of  Iowa  for  the 
transaction  of  any  business  whatsoever  in  charge  of  the 
said  J.  W.  Laughlin  or  any  other  person. 

"Third.  That  the  alleged  service  does  not  confer  any 
jurisdiction  over  defendant. 

''Fourth.  That,  if  the  court  should  assume  to  assert 
jurisdiction  under  such  service,  the  court  would  violate  the 
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Fifth  and  Fourteenth  Amendments  to  the  Constitution  of 
the  United  States;  that  defendant  is  not,  and  was  not  at 
the  time  of  such  attempted  service,  doing  any  business  in 
the  state  of  Iowa,  nor  was  said  Laughlin  its  agent,  in  such 
sense  that  service  upon  him  would  be  service  upon  the  de- 
fendant. 

'^Fifth.  That  defendant  was  engaged  in  interstate 
commerce,  and  was  not  at  any  time  engaged  in  transactinir 
business  in  Iowa. 

"Wherefore,  defendant  moves  the  court  to  quash  the 
i-eturn  on  said  original  notice,  and  to  dismiss  this  action  for 
want  of  jurisdiction." 

It  is  claimed  by  appellee  that  the  present  case  is  the 
outgrowth  and  aftermath  of  two  suits  brought  in  the  courts 
of  Cedar  Rapids  by  J.  W.  Laughlin,  one  of  the  parties  upon 
whom  one  of  the  original  notices  was  served  in  this  suit. 
It  appears  by  defendant's  affidavits  that  said  Laughlin 
claimed,  in  the  two  suits  just  referred  to,  that  there  were 
certain  commissions  due  him  from  the  defendant,  and  as- 
signed his  claim  therefor  to  one  Newman.  Newman  brought 
suit,  and  service  of  notice  was  attempted  to  be  made  upon 
a  clerk  in  the  employ  of  defendant  in  their  office  in  Chicago, 
but  who  was  temporarily  in  Cedar  Rapids  for  the  purpose  of 
getting  a  traveling  bag,  which  was  the  personal  property 
of  one  Lemon,  and  upon  J.  W.  Laughlin,  the  assignor  of  the 
claim.  A  plea  to  the  jurisdiction  was  filed  in  that  case, 
but  the  case  was  finally  settled  by  stipulation,  showing  that 
Laughlin  had  been  paid  more  than  the  commissions  due 
him.  In  the  settlement,  attorneys  other  than  Rickel  & 
Dennis  represented  Laughlin. 

The  other  of  said  two  suitd  was  brought  in  the  name  of 
Herron  against  defendant  on  the  claim  assigned  to  him  by 
Laughlin  for  |2,000  alleged  commissions.  Laughlin,  as- 
suming to  act  as  agent  for  the  defendant,  accepted  service 
of  the  original   notice.     Defendant's  affidavits  show  that 
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said  Langhlin  never  adyised  defendant  company,  nor  any  of 
its  officers  or  agents,  that  he  had  accepted  service  of  said 
notice.  A  plea  to  the  jurisdiction  was  filed  in  said  case,  in 
which  it  was  set  np  that  Langhlin's  agency,  whatever  it  was, 
had  terminated  before  the  service  on  him  or  the  acceptance 
of  notice  by  him,  and  that  such  an  acceptance  was  an  at- 
tempt to  perpetrate  a  fraud  upon  the  court  and  the  de- 
fendant. A  petition  for  removal  of  said  cause  to  the  Feder- 
al court  was  filed,  and  plaintiff  dismissed  the  case. 

Thereafter,  the  instant  suit  was  commenced.  It  should 
have  been  stated  that  defendant  announced  that  it  appeared 
specially. 

1.  The  first  question  raised  by  appellant  is  as  to 
whether  defendant  had  the  right  to  plead  and  rely  on  Sec- 
tion 3541  of  the  Code,  as  amended  by  Chapter  162,  Acts  of 

the  Thirty-Fourth  General  Assembly,  Snb- 

^'  ^r3cedare*uiider    ^*^®^0^  ^  ^f  which  provides: 

spo^i  appear-  *^Any  defendant  may  appear  specially 

for  the  sole  purpose  of  attacking  the  jurisdic- 
tion of  the  court.  Such  special  appearance  shall  be  an- 
nounced at  the  time  it  is  made  and  shall  limit  the  party  to 
jurisdictional  matters  only  and  shall  give  him  no  right  to 
plead  to  the  merits  of  the  case." 

It  will  be  noted  that  the  statute  quoted  does  not  («tate 
how  the  question  of  jurisdiction  may  be  raised.  Appellant's 
contention  is  that,  because  Code  Section  3561  provides  that 
defendant  may  demur  to  the  petition  only  where  it  appear?* 
on  its  face  ''that  the  court  has  no  jurisdiction  of  the  person 
of  the  defendant  or  the  subject  of  the  action,"  defendant 
should  have  raised  the  question  by  answer,  under  Section 
3563  of  the  Code,  which  provides : 

'^When  any  of  the  matters  enumerated  as  grounds  of 
demurrer  do  not  appear  on  the  face  of  the  petition,  the  ob- 
jection may  be  taken  by  answer." 

Appellant  contends  that  this  would  present  a  question 

Vol.  185  U.- 
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of  fact,  for  the  determination  of  a  jury ;  or  that  the  ques- 
tion should  be  raised  by  answer  and  plea  in  abatement,  uti- 
der  Section  3042  of  the  Code.  It  should  be  noted  that  the 
sections  quoted  refer  to  the  petition.  We  do  not  under- 
stand that  defendant  was  in  any  manner  attacking  the  pe- 
tition in  this  case  by  its  special  appearance.  Appellant  cites 
authority  that,  under  the  common  law,  defects  in  the  serv- 
ice of  process  may  be  taken  advantage  of  by  a  plea  in  abate- 
ment, rather  than  by  motion  to  dismiss,  if  the  defects  in  the 
service  do  not  appear  on  the  face  of  the  proceeding. 

Another  claim  by  appellant  is  that,  because  Section 
1638  of  the  Code  prohibits  a  foreign  corporation  which  has 
not  taken  out  a  permit  from  exercising  any  rights  or  priv- 
ileges conferred  upon  corporations  until  it 
2.  apphaeancb  :       has  done  so,  it  prohibits  the  defendant  from 

wbo   may    make  ' 

See!**  "PP®*'"    raising  the  question  of  the  special  appear- 
ance as  to  the  jurisdiction  of  the  court  over 
it.     But  we  think  this  is  unsound,  and  shall  not  further 
discuss  that  proposition. 

In  this  case,  the  paper  filed  by  defendant  was  designal 
ed  /a  plea  to  the  jurisdiction,  but  the  relief  asked  was  hy 
motion  to  quash  the  service.  Without  determining  whethe*- 
any  other  form  of  procedure  would  have  been  proper,  we 
think  this  was  so,  for  the  purpose  of  determining  the  ju- 
risdiction of  the  person.  The  statutes  of  Iowa  specifically 
authorize  the  use  of  affidavits  to  sustain  controverted  ques- 
tions of  fact  arising  on  motions.  Code  Section  3833.  And 
Code  Section  3831  defines  a  motion  as  a  written  applica- 
tion for  an  order,  etc.  It  seems  to  have  been  the  practice, 
in  our  courts  and  many  others,  to  try  such  questions  on 
motion,  supported  and  resisted  by  affidavits.  It  is  claimed 
by  api)ellee  that  appellant  waived  any  objection  to  the 
method  of  producing  the  evidence,  by  its  filing  affidavits  in 
resistance,  before  plaintiff  filed  the  motion  to  strike  out  the 
affidavits,  and  before  raising  the  question  as  to  the  method 
of  procedure.    This  may  be  so,  but  we  do  not  determine. 
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Wall  V,  Chesapeake  d  O.  R.  Co.,  95  Fed.  398,  and  nu- 
merous cases  therein  referred  to,  are  cited  by  appellee  as 
being  in  point.  That  was  a  suit  brought  against  defendant 
corporation,  and  the  return  of  service  made  by  the  sheriff 
stated  that  the  person  served  was  the  agent  of  the  corpora- 
tion, as  in  the  instant  case.  The  suit  was  removed  to  the 
Federal  court,  and  a  motion  made  to  quash  the  service,  sup- 
ported by  affidavits.  The  contention  was  that  the  motion 
to  quash  was  improper,  and  that  the  defendant  should  have 
filed  a  plea  in  abatement,  and  had  a  trial  of  the  question  by 
jury;  because  such  was  the  practice  in  the  courts  of  Illi- 
nois.   But  the  court  said : 

**OTie  rule  •  •  •  prevailing  in  the  Illinois  state 
courts  is  contrary  to  the  general  rule  on  the  subject  in  this 
country,  as  well  as  in  £)ngland.  There  is  no  more  reason 
for  requiring  a  plea  in  abatement  and  a  jury  trial  to  test 
the  question  of  a  sufficient  service  of  a  summons  than  there 
would  be  to  require  the  same  proceeding,  including  a  jury 
trial,  in  all  cases  where  now  a  motion  is  held  to  be  the 
proper  remedy.  The  constitutional  right  to  a  jury  trial 
obtains  whenever  there  is  any  question  at  issue  involving 
the  life,  liberty  or  property  of  the  citizen.  But  a  motion  to 
quash  a  service  of  summons,  or  any  other  process  or  order, 
for  insufficiency  in  the  service,  involves  no  such  substantial 
right.  •  •  »  Another  service  can  be  made,  and  the  ac- 
tion proceed.  •  * .  *  No  substantial  right  is  affected  by 
the  decision*  There  are  many  matters  pending  in  the  prog- 
ress of  the  case  which  are  daily  determined  upon  motion  that 
are  much  more  important  in  affecting  substantial  rights 
than  a  motion  to  set  aside  an  irregular  service  of  process.* 
Take,  for  instance,  the  motion  for  a  new  trial  upon  newly 
discovered  evidence  after  the  plaintiff  has  recovered  a  sub- 
stantial verdict." 

The  court  also  quotes  the  English  rule  to  try  such  ques- 
tions on  affidavit,  and  the  reasons  therefor,  and  says  that 
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convenience  and  justice  demand  that  questions  of  this  sort 
should  not  be  the  subject  of  a  plea.  The  court  cites  a  num- 
ber of  American  cases  in  support  of  the  position  that  the 
sheriff's  return  is  not  conclusive,  and  may  be  disputed  by  af- 
fidavits. 

This  disposes  of  appellant's  claim  that  it  was  entitled 
to  a  jury  trial  unless  the  answer  of  the  defendant  was  a  plea 
to  the  merits. 

2.  It  will  be  seen,  from  a  reading  of  the  pleading  or 
motion  filed  by  defendant,  that,  with  other  matter,  there  is 
the  statement  that  it  is  not  now  and  never  has  been  trans- 
acting business  in  the  state  of  Iowa,  Plain- 
8.  AppEARANca :       tiff  first  moved  to  strike  out  that  part  of  the 

what  coDitltutes  i       x     xi.  -j. 

general  appear-    auswer,  because  it  was  a  plea  to  the  merits, 

ance. 

contrary  to  the  special  appearance  statute; 
and  later,  upon  the  overruling  of  that  motion,  demanded  a 
jury,  because  defendant  had  pleaded  to  the  merits.  Doubt- 
less, if  this  sentence,  appearing  in  the  plea  with  other  mat- 
ter, should  be  considered  as  a  plea  to  the  merits,  it  would 
amount  to  a  general  appearance.  We  think  the  pleading 
ought  not  to  be  construed  as  a  plea  to  the  merits.  There 
are  several  reasons  for  so  holding:  among  them,  that  de- 
fendant announced,  and  its  pleading  shows  on  its  face,  that 
it  was  a  special  appearance;  the  trial  court  so  construed  it, 
and  refused  to  pass  upon  the  merits  of  the  case.  One  place 
where  the  sentence  referred  to  occurs,  is  where  defendant  is 
alleging  that  it  is  a  Montana  corporation,  and  not  an  Iowa 
corporation, — ^for  the  purpose,  doubtless,  of  showing  that  it 
was  a  foreign  corporation.  As  before  shown,  service  was 
•had  upon  three  parties,  as  the  supposed  agents  of  defendant ; 
and  we  have  no  doubt  that  defendant's  theory  was  that  it 
was  not  transacting  any  business  within  the  state,  and 
therefore  it  could  have  no  agents  transacting  its  business 
within  the  state,  upon  whom  service  could  be  had.  In  fact, 
one  of  defendant's  claims  is,  and  numerous  cases  from  other 
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jurisdictions  are  cited  to  the  proposition,  that,  whatever 
had  theretofore  been  done  by  any  of  the  parties  supposed 
to  have  been  agents,  they  were  only  soliciting  agents,  and 
that  this  was  not  doing  business  within  the  state,  and  that 
foreign  corporations  selling  goods  on  orders  received  from 
another  state  are  not  doing  business  in  the  state.  It  may 
be  that  the  expression  in  the  answer  is  unfortunate,  and  it 
may  be  that  the  court  might  properly  have  stricken  out  the 
sentence  referred  to.  But,  taking  the  pleading  all  together, 
it  is  quite  clear  to  us  that  it  did  not  amount  to  a  plea  to  the 
merits. 

3.  As  to  whether  the  three  persons  named,  upon  whom 
service  was  had,  were  agents  of  the  company,  the  evidence 
is  very  voluminous,  and  we  shall  not  attempt  to  set  it  out 

in  detail.  It  is  enough  to  say  that  the  af- 
*"  chuSedT  agent      fid^vits  of  plaintiff  gave  circumstances  and 

instances  tending  to  show  ti^at  these  parties, 
or  some  of  them,  were  at  one  time  transacting  business  for 
the  defendant  in  the  state.  But  this  is  denied  by  the  testi- 
mony on  behalf  of  the  defendant;  and  they  deny  that  the 
parties,  or  any  of  them,  had  any  authority  to  so  act  for  it, 
even  though  they  assumed  to  do  so.  As  to  some  of  them. 
there  was  evidence  that  there  was  a  contract  at  one  time,  but 

that,  later,  and  before  the  commencement  of  this  suit  or  the 

•  

service  of  notice,  it  had  been  cancelled.  We  are  satisfied 
with  the  finding  of  the  trial  court ;  and,  though  the  case  was 
heard  on  a£Sdavits,  we  think  some  weight  should  be  given 
to  the  finding  of  the  trial  court. 

4.  It  is  strenuously  urged  by  appellee  that  whatever  the 
relations  between  it  and  the  three  persons  named  had  there- 
tofore been,  at  the  time  of  the  service  and  acceptance  of 
notice,  such  relations  had  been  terminated.  It  was  stipu- 
lated on  the  hearing : 

"That  Dalbey  removed  from  Cedar  Bapids,  Iowa,  to 
Montana,  about  July,  1912,  and  has  not  been  in  Cedar 
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Rapids,  Linn  County,  Iowa,  since  that  time,  and  that,  at  the 
time  of  the  acceptance  of  service  of  the  original  notice  in 
this  case  by  him,  he  was  a  resident  of  Montana,  and  had 
been  since  about  July,  1912,  and  that  said  acceptance  was 
made  in  Montana/' 

As  to  Snouffer,  it  appears  that,  early  in  1912,  an  ar- 
rangement had  been  made  by  one  Huntington  with  Snouf- 
fer, — Snouffer  being  the  editor  of  a  newspaper  in  Cedar 
Rapids, — to  run  a  "display  ad"  in  his  paper,  with  reference 
to  the  lands  of  defendant  company,  and  that  his  compensa- 
tion was  to  be  a  certain  amount  per  acre  on  lands  sold,  out 
of  commissions  which  would  be  due  from  the  company  to 
its  soliciting  agents,  on  account  of  sales  made  in  Linn 
County ;  that  this  arrangement  with  Snouffer  was  to  run  a 
year,  subject  to  termination  at  any  time  on  60  days'  no- 
tice. Plaintiff  claims  that  the  contract  of  Huntington  was 
such  that  he  had  authority  to  employ  the  subagent,  Snouf- 
fer. But  defendant  denies  that  Huntington  had  any  such 
authority,  and  says  that  it  knew  nothing  about  the  matter 
for  a  long  time  afterwards,  and  that  the  arrangement  with 
Snouffer  had  long  expired,  and  no  further  arrangement  had 
ever  been  made. 

The  evidence  of  defendant  shows,  as  to  Laughlin,  that 
he  was  not  authorized  to  do  the  things  which  plaintiff  says 
he  did  do,  and  which  tended  to  show  that  he  was  the  agent 
for  defendant.  It  is  shown,  too,  that  his  relations  with 
the  company  had  been  terminated  prior  to  the  service  of 
notice.  Indeed,  as  we  understand  appellant's  argiiment,- 
this  fact  is  not  seriously  disputed,  for  it  is  claimed  that,  as 
to  Laughlin,  the  evidence  shows  that  the  matters  of  his  agen- 
cy were  unadjusted  and  not  fully  closed,  when  service  was 
made  on  him :  that  is,  because  there  was  some  claim  that 
there  was  money  due  Laughlin  from  the  defendant  com- 
pany^— ^which  the  defendant  denies.  Its  evidence,  we  think, 
sustains  the  defendant's  claim.    Plaintiff  further  claims  that. 
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as  to  Laughlm  and  the  others^  these  parties  were  such  ad 
that  notice  could  be  served  upon  them,  because  they  were 
the  agents  who  transacted  the  business  out  of  which  the 
liability  grew.  We  assume  that  counsel  refer  to  Section 
3500  of  the  Code  in  this  connection,  though  they  do  not  cite 
it.  However,  the  cases  they  do  cite  refer  to  this  section  of 
the  Code.  Other  cases  are  Ockeraon  r.  Burnham  d  Co.,  63 
Iowa  570 ;  Bradshav)  v.  Des  Moines  Ins.  Co.^  154  Iowa  101, 
109;  and  other  cases.  The  Ockerson  case  did  not  involve 
service  on  a  foreign  corporation  at  all,  but  simply  deter* 
mined  the  venue  of  a  suit  between  residents  of  the  state  of 
Iowa ;  and.  the  Bradshaw  case  grew  out  of  an  insurance  con- 
tract, and  it  is  held  that  Sections  3530  and  3532  authorize 
service  on  agents  of  insurance  companies.  The  case  of  Mur- 
phy  V.  Albany  Pecan  Dev.  Co.,  169  Iowa  542,  is  distinguish- 
able in  its  facts  from  the  instant  case  in  several  particulars : 
among  them,  that,  in  that  case,  inquiry*  was  made  of  the 
defendant  itself  whether  the  person  served  was  the  agent, 
and  the  reply  was  that  he  was  agent.  It  is  denied  in  the 
instant  case  that  any  of  the  parties  were  agents  for  the  de- 
fendant at  any  time.  It  is  doubtful  whether  there  was  any 
business  transacted  by  the  parties  served,  out  of  which  the 
alleged  liability  herein  grows.  The  evidence  of  the  defend- 
ant shows,  and  the  court  was  justified  in  finding,  that  the 
defendant  had  no  office  or  agency  in  the  places  where  the 
three  persons  were  served.  It  is  our  conclusion  that,  under 
the  circumstances  of  this  case,  the  relations  between  the 
three  parties  served  and  the  defendant  having  been  termin- 
ated prior  to  the  service  of  notice,  the  service  thereof  was 
rendered  ineffectual ;  and  that  the  court  rightly  held  that  it 
did  not  acquire  jurisdiction  of  the  person  of  the  defendant. 
6.  ,  Plaintiff  asked  that  the  persons  making  afBdavits 
for  defendant  should  be  required  to  appear  for  crossex- 
amination.    The  trial  court  refused  to  make  such  an  order. 
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and  this  is  assigned  as  error.  The  defend- 
6.  aftidatits  :        ant  resisted  such  application  on  numerous 

cross-exftmiiiA- 

tion.  grounds :  among  them,  that  the  affiants  are 

not  within  the  jurisdiction  of  the  court,  and 
that  the  defendant  is  unable  to  produce  them  for  cross-ex- 
amination, l^ally  or  otherwise;  that  some  of  them  live  in 
one  state  and  some  in  others.  This  may  not. be  so  as  to  all 
the  parties,  but  the  evidence  is  very  fully  set  out  in  the  af- 
fidavits. To  stop  the  hearing  and  attempt  to  get  the  par- 
ties  from  other  states  would  delay  the  trial,  and  possibly  re- 
sult in  not  obtaining  the  presence  of  affiants.  The  statutes. 
Code  Sections  3833  and  4678,  provide  that  the  parties  may 
be  required  by  the  court  to  appear  for  cross-examination, 
etc.  We  think  it  is  a  matter  of  discretion  with  the  trial 
court  as  to  whether  it  will  make  an  order  compelling  the  ap- 
pearance of  affiants  for  cross-examination,  and  that,  in  this 
case,  the  discretion  .was  not  abused. 

6.  The  plaintiff  filed  a  petition  for  the  production  of 
books  and  papers,  which  was  denied  by  the  court.  The  de- 
fendant resisted  such  application,  on  the  following  grounds, 

among  others: 
».  btidbnch  :  That  the  court  has  no  jurisdiction  over 

ducSon.  *  ^^^    the  defendant,  nor  power  to  grant  such  an 

order,  there  being  on  file  and  undetermined 
a  plea  to  the  jurisdiction  and  motion  to  quash  service  of  no- 
tice ;  that  it  is  not  shown  that  any  of  the  information  sought 
is  material  to  any  of  the  issues  in  the  controversy ;  and  that 
the  issues  on  the  main  case  are  not  made  up,  no  answer  on 
file,  and  none  due ;  that  the  application  is  for  a  dragnet  or- 
der; that  the  application  does  not  specify  what  books,  pa- 
pers, and  documents  are  sought  to  be  produced,  and  is 
vague,  uncertain,  and  indefinite;  that  the  books  and  papers 
of  the  company  are  in  Montana,  and  are  in  constant  use, 
and  are  required  by  the  company  in  the  conduct  of  its  busi- 
ness ;  that  the  purpose  of  said  application  is  other  than  to 
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procure  eyidence  in  the  cause;  and  that  the  suit  is  not 
brought  in  good  faith,  but  for  the  purpose  of  harassing  the 
defendant,  or  intimidating  and  coercing  it  into  an  adjust- 
ment of  the  alleged  claims  of  Laughlin.  We  shall  not  set 
out  the  petition  in  full,  nor  discuss  all  these  grounds,  but 
content  ourselves  with  stating  that  some  of  the  objectionn 
are  good.  At  any  rate,  we  held  in  Iowa  Loan  d  Trtist  Co. 
p.  District  Court,  149  Iowa  66,  and  Dalton  v.  Calhoun  Coun- 
ty Dist.  Ct,  164  Iowa  187,  that  it  is  a  matter  of  discretion 
in  the  trial  court. 

We  have  examined  the  record  with  care;  and,  while 
there  may  be  some  other  incidental  matters  discussed,  it 
is  our  conclusion,  upon  the  whole  record,  that  the  ruling  of 
the  trial  court  was  right,  and  its  judgment  is,  therefore, — 
Affirmed. 

Weaver,  Gaynor,  and  Stevens,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Daisy  Brbnnan,  Appellant. 

TTTTNESSES:    Antecedent  Character  of  Witness.    The  permissible 

1  range  of  cross-examination  may  embrace  a  showing  of  the  de- 
praved habits,  antecedents,  and  character  of  the  witness. 

WITNE8SES:     Oontradictory  Statements.    A   witness  may   be   Im- 

2  peached,  on  cross-exaiiiination,  by  a  showing  that  he  bas*  on 
another  occasion,  made  statements  which  are  not  only  con- 
tradictory of  his  present  statements,  but  wholly  at  variance 
with  the  obvious  purpose  of  his  present  statements,  even  though 
such  contradictory  statements  very  seriously  reflect  on  the 
moral  character  and  credibility  of  the  party  to  the  action  who 
has  caUed  the  witness. 

Weavkb,  J.,  dissents  as  to  application  made. 

GBIMINAIi   ZiAW:    Oaring    Error.    The   full   withdrawal    of   non- 

3  inflammatory  testimony,  followed  by  ample  admonition  to  the 
Jury  to  wholly  disregard  the  same,  cures  any  error  in  its  orig- 
inal reception. 
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OBIMINJLJm    LAW:    Oral    InstracUoiui.    Bvldence    may    be    with- 

4  drawn  from  the  Jury  by  an  oraH  instruction, — even  when  given 
during  the  deliberations   of  the  Jury. 

TBIAIi:    Impeachment  of  Verdict.    Jurors  may  not  impeach  their 

5  verdict  by  affidavits  to  the  effect  that  they  did  not  understand 
the  court's  rulings  with  reference  to  the  rejection  of  certain 
testimony. 


Appeal  from  Woodlmry  District  Court. — J.  W.  Anderson, 

Judge. 

Decbhbbr  14,  1918. 

Defendant  appeals  from  a  conviction  of  manslaughter, 
and  judgment  sentencing  her  to  the  State  Reformatory. — 
Affirmed, 

T.  F.  Bevington,  for  appellant. 

H,  M.  Havner,  Attorney  General,  and  F.  C.  Dtwidson, 
Assistant  Attorney  General,  for  appellee. 

Stevens,  J. — ^The  indictment  charges  the  defendant  with 
the  crime  of  murder.  The  claim  of  the  State  is  that,  on  the 
evening  of  the  27th  day  of  April,  1917,  she  killed  one  Mc- 
Nulty,  in  an  alley  in  Sioux  City,  by  stabbing  him  with  a 
knife..  The  evidence  offered  upon  the  trial  tended  to  sho^ 
that,  on  the  evening  of  the  alleged  killing  of  McNulty,  and 
shortly  prior  thereto,  the  defendant  went  to  the  home  of 
his  mother,  to  see  deceased,  where  a  controversy  arose  be- 
tween them  over  a  letter  which  defendant  claimed  he  had 
received  from  another  woman.  Defendant  left  the  home  of 
deceased's  mother  in  a  fit  of  anger,  and  was  shortly  there- 
after followed  by  deceased.  Later  in  the  evening,  McNulty 
was  found  dead  in  an  alley,  and  between  eight  and  nine 
o'clock,  defendant  returned  to  the  home  of  his  mother,  very 
much  excited,  and  told  her  that  McNulty  was  hurt  She 
was  shortly  thereafter  arrested,  and  taken  into  custody  by 
the  police^  and  later,  it  is  claimed,  admitted  that  she  stabbed 
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deceased  with  a  butcher  knife  This  was  denied  by  heT  up- 
on the  witness  stand,  and  evidence  was  offered  on  her  behalf 
tending  to  show  that  the  killing  was  accidental,  and  that 
whatever,  if  anything,  she  did,  was  in  the  lawful  def^ise  of 
her  person.  While  the  evidaice  is  conflicting,  the  verdict  is 
folly  sustained  by  the  evidence. 

I.  (Complaint  is  made  of  certain  questions  propounded 
to  the  defendant  upon  cross-examination.  The  county  at- 
torney thereby  sought  to  elicit  from  her  that  she  had  been 

arrested  in  Dakota,  in  connection  with  her 

*'  loSMedenf  chAT-  I^usband,  and  that  she  had  been  incarcerat- 

m^er  ot  wit-       ^  j^  j^il  for  a  time,  at  Sioux  City.    This 

evidence  bears  directly  upon  her  credibility 
as  a  witness,  and  was  clearly  proper.  State  v.  Pugsley,  75 
Iowa  742,  743 ;  State  v.  Ohmgren,  105  Iowa  169 ;  State  v. 
Pevrce,  178  Iowa  417 ;  Sta;te  v.  Brooks,  181  Iowa  874. 

II.  The  evidence  also  tended  somewhat  strongly  to 
show  that  defendant  was  infatuated  with  deceased,  and  that 
she  had  complained  to  him,  during  the  afternoon  of  the  day 

on  which  he  was  killed,  of  a  letter  which 
2.  wmcwsaa :        another  woman  had  written  him,  and  which 

she  claimed  to  have  taken  from  his  brother's 


mail  box.  The  conversation  r^arding  the 
letter  occurred  at  the  home  of  the  mother  of  deceased,  and 
in  the  presence  of  several  witnesses,  who  testified  that,  dur- 
ing the  course  of  the  conversation,  she  became  very  angry, 
and  left  the  house  in  an  angry  mood. 

Her  husband  was  called  as  a  witness,  and  examined  in 
her  behalf.  He  testified  in  chief  that  he  resided  with  his 
wife  at  1601  East  Fifth  Street  in  Sioux  City ;  that  he  and 
defendant  were  married  on  March  4,  1909,  and  had  con- 
titnuously  resided  together  as  husband  and  wife  since  their 
marriage.  He  also  testified  that  he  was  an  invalid,  and 
that,  on  the  evening  in  question,  defendant  had,  at  his  re- 
quest, gone  to  the  store  to  get  him  some  oranges ;  that  she 
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later  returned,  without  bringing  the  oranges;  that,  when 
she  reached  the  house,  she  was  very  much  excited,  and  told 
him  that  deceased  had  assaulted  her  in  the  alley,  and  had 
said  to  her,  "If  I  can't  have  you,  nobody  can  have  you," — 
and  kicked  her  in  the  abdomen.  He  also  testi&ed  that  de- 
ceased had  the  reputation  of  being  a  quarrelsome  person^ 
and  to  other  matters  material  to  the  defense. 

The  county  attorney,  upon  cross-examination,  elicited 
from  the  witness  the  statement  that  his  wife  had  always 
been  devoted  to  him,  and  that  they  had  lived  happily  to- 
gether: whereupon  he  was  asked  if  he  remembered  filing  a 
petition  for  divorce,  in  November,  1914,  in  which  it  was 
alleged  that  his  wife  had  been  cruel  to  him ;  that  they  were 
living  separate  and  apart;  that  she  had  committed  acts  of 
prostitution,  and  was  an  habitual  drunkard.  Portions  of 
the  divorce  petition  were  read  to  the  witness,  and  he  was 
asked  whether  he  remembered  them,  and  as  to  the  truth 
thereof.  The  witness  denied  the  truth  of  much  of  the  mat- 
ters  alleged  *in  the  petition,  or  that  he  had  consciously  made  * 
these  statements.  Timely  objection  was  made  to  all  of  the 
questions  propounded  to  the  witness ;  and  it  is  now  urged 
by  counsel  for  appellant  that  the  court  erroneously  per- 
mitted the  county  attorney  to  pursue  this  line  of  cross-ex- 
amination, and  that  all  of  the  testimony  as  to  the  divorce 
proceedings,  and  particularly  the  allegations  of  the  petition, 
was  extremely  prejudicial.  It  must  be  confessed  that  this 
evidence  strongly  reflected  upon  the  moral  character  of  the 
defendant,  and  her  credibility  as  a  witness.  The  obvious 
purpose  of  counsel  in  examining  this  witness  concerning  his 
marital  relations  was,  so  far  as  possible,  to  overcome  the 
unfavorable  effect  of  the  testimony  of  several  of  the  State's 
witnesses,  tending  to  show  an  improper  attachment  between 
the  defendant  and  deceased ;  that,  instead  of  defendant's  be- 
ing infatuated  with  him,  she  was  a  faithful  and  devoted 
wife ;  and  that  she  and  the  witness  had  continuously  resided 
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together;  and  that  it  was  extremely  improbable  that  the 
relations  between  her  and  deceased  suggested  by  the  evi- 
dence of  the  State,  would  exist.  The  witness  sought  by  his 
testimony  to  create  a  wrong  impression.  If  the  allegations 
of  the  divorce  petition  were  true,  his  testimony  could  not 
well  be  believed,  and  he  was  seeking  to  aid  the  defendant  by 
giving  false  testimony  upon  the  trial.  The  State  had  a 
right  to  show,  if  it  could,  that  he  had  made  contradictory 
statements,  and  for  this  purpose,  his  attention  was  called  to 
the  allegations  of  the  petition  filed  in  the  divorce  proceed- 
ings. The  witness  sought  to  evade  direct  answer  to  the 
questions  of  the  county  attorney,  by  saying  he  did  not  re- 
member; whereupon,  the  county  attorney  handed  him  the 
original  petition  for  his  examination,  and  to  refresh  his 
recollection.  It  is  true  that  this  testimony  tended  to  re- 
flect upon  the  defendant,  who  was  necessarily  more  or  less 
prejudiced  thereby;  but  that  it  was  proper  cross-examina- 
tion is  beyond  question.  State  t?.  Peirce,  178  Iowa  417. 
Counsel  was  not  seeking  to  cross-examine  the  witness  upon 
matters  elicited  by  him,  as  counsel  for  defendant  argued, 
but  upon  matters  sought  to  be  established  in  chief. 

III.    One  Richards  was  examined  by  the  State  regard 
ing  a  conversation  which  he  claimed  to  have  had  with  the 
defendant,  in  which  he  recited  to  her  what  a  negro  by  the 

name  of  Scott  had  told  him  concerning  the 
a.  cbimihal  law:   killing  of  McNulty.    Counsel  for  defendant 

objected  to  all  that  part  of  the  conversation 
relating  to  what  Scott  said,  and  later,  the  court  orally  with- 
drew this  evidence  from  the  jury,  cautioned  it  not  to  co^i- 
sider  the  same  in  any  of  its  deliberations,  or  to  give  weiglit 
thereto,  and  at  the  same  time  admonished  counsel  not  to 
refer  to  it  in  argument  or  otherwise,  in  the  presence  of  tho 
jury  during  the  trial.  After  the  jury  had  been  out  for  a 
couple  of  hours,  the  court,  in  response  to  a  question  from 
the  foreman  as  to  what  consideration  should  be  given  to 
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Scott's  story,  recalled  it,  and,  in  the  presence  of  defend- 
ant's counsel,  again  orally  instructed  that  they  giye  no 
weight  or  consideration  whatever  to  this  evidence. 

The  contention  of  counsel  for  defendant  is  that  the  e^i- 
dence  in  question  was  of  a  character  inherently  and  neces- 
sarily prejudicial  to  the  defendant,  and  that  the  attempted 
withdrawal  thereof  from  the  consideration  of  the  jury  was 
ineffectual  to  cure  the  error  in  its  admission.  While  tie 
evidence  was  important,  and  related  to  a  vital  issue  in  the 
case,  it  was  not  of  a  character  to  arouse  the  prejudice  of  the 
jury;  and  we  see  no  reason  why  its  withdrawal,  under  the 
careful  admonition  and  caution  of  the  court,  should  not 
have  been  effectual  to  cure  the  error,  if  any,  in  its  admission. 
State.  V.  Walker,  133  Iowa  489. 

IV.  Defendant  also  complains  because  the  instruction 
of  the  court  to  the  jury,  when  recalled,  to  give  no  weight  or 
consideration  to  the  evidence  objected  to,  was  not  in  writing. 

Section  8705,  Code  Supplement,  1913,  does 

4.  Criminal  law:   Hot   require  instructions  withdrawing  ev!- 

tions.  dence  from  the  consideration  of  the  jury  to 

be  in  writing,  and  the  court  properly  orally 
withdrew  same.  State  v.  Helm,  97  Iowa  378 ;  State  v.  So- 
gan,  115  Iowa  455 ;  State  v,  Scroggs,  123  Iowa  649 ;  State  r. 
Cristy,  154  Iowa  514. 

V.  Affidavits  of  jurors  were  attached  to  defendant's 
motion  for  a  new  trial,  stating  that  they  did  not  fully  un- 
derstand the  court's  ruling,  but  understood  that  the  jurors 

were  at  liberty  to  consider  the  alleged  state- 

*'  m*ent'of*w3S.'  ^^^^^^  ^^  ^^e  witness  Scott  to  Richards,  re- 
garding the  killing  of  McNulty.  The  in- 
structions of  the  court  were  clear,  and  it  is  difficult  to  con- 
ceive how  the  jurors  could  have  understood  they  were  to 
consider  evidence  twice  specifically  withdrawn  from  their 
consideration.  Jurors  should  not  be  permitted  to  thus  im- 
peach their  verdict.    Strand  v.  Orinnell  Auto,  Chr.  Co.,  186 
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Iowa  68;  State  v.  Dudley,  147  Iowa  645;  State  v.  Rand,  170 
Iowa  25. 

The  record  comes  before  us  in  the  form  of  a  typewrit- 
ten transcript,  and  we  have  examined  the  same  carefully. 
Many  instructions  were  requested  by  the  defendant,  and  ex- 
ceptions taken  to  the  charge  of  the  court ;  but  we  find  no  er- 
ror in  refusing  the  requested  instructions,  and  the  charge  of 
the  Courtis  full,  clear,  and  eminently  fair.  It  is  quite  ap- 
parent that  defendant  was  accorded  a  fair  and  impartial 
trial,  and  the  verdict  of  the  jury  is  fully  warranted  by  the 
evidence.  As  we  find  no  error,  the  judgment  of  the  court 
below  must  be,  and  is, — Affirmed. 

Preston,  C.  J.,  Ladd,  Evans,  Gaynor,  and  Salinger,  JJ., 
concur. 

Weaver,  J.  (dissenting).  The  cross-examination  of  the 
defendant  upon  matters  in  no  manner  referred  to  on  her 
direct  examination  exliibits  wanton  and  utter  disregard  of 
the  statute  which  provides  that  the  cross-examination  of  an 
accused  person  testifying  in  his  own  behalf  "shall  be  strict- 
ly confined  to  the  matters  testified  to  in  the  examination  in 
chief."  Code,  Section  5485.  The  cross-examination  of  de- 
fendant's husband  was,  if  possible,  even  less  justifiable,  and 
should  have  been  rigidly  excluded.  The  course  pursued  in 
these  matters  was  a  manifest  (and  apparently  quite  suc- 
ceesful)  effort  to  drag  in  irrelevant  and  collateral  matter, 
not  because  it  had  any  tendency  to  establish  defendant's 
guilt,  but  to  prejudice  her  and  her  witnesses  in  the  minds 
of  the  jurors.  The  State  should  not  lend  itself  to  this  kind 
of  unfair  practice,  and  convictions  so  obtained  should  not 
be  upheld.  State  v.  Thompson,  127  Iowa  440,  442 ;  People 
V.  Oot8hall,  123  Mich.  474  (82  N.  W.  274) ;  People  v.  Crapo, 
76  N.  Y.  288,  292;  Btiel  v.  State,  104  Wis.  132  (80  N.  W. 
78)  ;  Allen  v.  United  States,  52  C.  C.  A.  597;  People  v.  Rod- 
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riguez^  134  Cal.  140;  Johnson  v.  State,  8  Wyo.  494;  State 
V.  Chrant,  144  Mo.  56. 

In  my  judgment,  the  judgment  below  should  be  re- 
versed. 


State  of  Iowa,  Appellee,  v.  Charles  Smitch,  Appellant. 

PENITEKTIABIES:  Defined.  "The  Reformatory/'  at  Anamosa, 
is  a  penitentiary,  within  the  meaning  of  Section  4897-a,  Code 
Supp.,  1907, — now  appearing,  in  an  amended  form,  as  Section 
4897-a,  Code  Supp.,  1913. 

Appeal  from  Jones  District  Court. — ^P.  O.  Ellison,  Judge. 

December  14,  1918. 

The  defendant,  whUe  serving  a  term  in  the  peniten- 
tiary, is  charged  in  the  indictment  with  and  was  convicted 
for  having  escaped  from  custody  when  on  a  public  road 
and  railway,  going  from  his  work  in  a  place  owned  by  the 
state  outside  of  the  penitentiary  enclosure.  He  appeals. — 
Affirmed. 

George  C.  Laivrence,  for  appellant. 

H.  M.  Havner  and  B.  E,  Rhinehart,  for  appellee. 

Ladd,  J. — The  accused  was  serving  a  term  of  less  than 
life  in  The  Reformatory,  at  Anamosa.  While  being  con- 
ducted by  one  of  the  guards  from  the  place  where  he  was 
employed  at  the  state  stone  quarry,  to  The  Reformatory, 
upon  a  road  or  railway,  about  September  22,  1911,  he  es- 
caped from  the  custody  of  said  guard,  and  ran  away.  The 
court  instructed  the  jury  that,  if  they  so  found,  he  should 
be  convicted.  The  contention  of  the  appellant  is  that  Chap- 
ter 147  of  the  Acts  of  the  Twenty-ninth  General  Assembly 
did  not  denounce  as  a  crime  the  escape  of  a  convict  from 
The  Reformatory.    That  section  provides  that: 
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"If  any  person  confined  in  a  penitentiary  for  any  less 
period  than  for  life,  breaks  snch  prison  and  escape  there- 
from; or  while  employed  on  work  for  the  state  in  places 
and  buildings  owned  or  leased  by  it  outside  of  the  peniten- 
tiary enclosures,  or  while  on  public  roads  or  other  ways  go- 
ing to  or  returning  from  such  places  of  employment,  es- 
capes from  custody,  he  shall  be  imprisoned  in  such  peniten- 
tiary for  a  term  not  to  exceed  five  years,  to  commence  from 
and  after  the  expiration  of  the  original  term  of  his  im- 
prisonment." 

Prior  to  the  enactment  of  Chapter  192  of  the  Acts  of 
the  Thirty-second  General  Assembly,  in  1907,  what  is  now 
known  as  "The  Reformatory"  was  one  of  the  penitentiaries 
of  the  state,  and  so  denominated  in  the  statutes.  Section  1 
of  that  chapter  declares  that: 

"Hereafter  the  penitentiary  at  Anamosa  shall  be  of- 
ficially known  and  designated  as  ^The  Reformatory,'  and 
shall  be  the  reformatory  department  of  the  state  peniten- 
tiary of  Iowa," 

According  to  this,  it  continues  a  penitentiary,  but  is 
merely  to  bear  the  name  "The  Reformatory;"  and,  to  avoid 
any  misunderstanding  as  to  its  character,  the  legislature  de- 
clared that  it  shall  be  a  part  of  the  penitentiary, — ^i.  e.,  the 
reformatory  department. 

Section  5  provides  for  the  retention  In  The  Reforma- 
tory of  certain  persons  committed  to  the  penitentiary  prior 
to  July  4,  1907;  and  Section  6,  for  the  transfer  of  con- 
victs  from  the  penitentiary  at  Fort  Madison  to  said  Refor- 
matory. See  Sections  5718-a4,  5718-a9,  and  5718-alO  of  tho 
Code  Supplement,  1913.  It  is  manifest,  from  these  statutes 
and  others  of  this  chapter,  considered  in  connection  with 
Section  6718-a4,  quoted  above,  that  the  legislature  changed 
the  name  of  the  penitentiary  at  Anamosa  so  as  to  distin- 
guish it  from  that  at  Fort  Madison,  in  the  adoption  of  meas- 
ures for  the  reformation  and  better  discipline  of  prisoners, 

Vol.  186  lA. 
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and  in  so  doing,  did  not  render  the  institution  at  Anamosa 
other  than  a  penitentiary.  This  is  the  more  apparent  from 
the  meaning  of  the  word  "penitentiary."  In  State  v.  Nolan, 
48  Kan.  723  (29  Pac.  568),  the  court  declares  that  "^peni- 
tentiary' is  an  English  word  in  common  use,  signifying  a 
prison  or  place  of  punishment,  ♦  ♦  ♦  and  means  the  place 
of  punishment  in  which  convicts  sentenced  to  confinement 
and  hard  labor  are  confined  by  authority  of  law."  Such 
prisons  are  denominated  penitentiaries  in  some  states,  and 
state  prisons  in  others.  United  States  v.  Smith,  40  Fed. 
756. 

In  Cross  v.  State,  132  Ind.  65  (31  N.  E.  473),  use  of 
the  word  ^penitentiary"  instead  of  "state's  prison,"  in  a 
verdict,  was  held  not  to  involve  error. 

In  Henderson  v.  People,  165  111.  607  (46  N.  E.  711),  the 
statute  differed  from  that  now  under  consideration,  the  re- 
formatory  being  expressly  established  for  youths  not  o\er 
sixteen  years;  and  the  court  held  that,  as  the  statutes  of 
that  state  dealt  with  the  institution  as  distinct  and  differ- 
ent from  the  penitentiary,  "one  sentenced  to  the  reforma- 
tory could  not  have  been  said  to  have  served  in  the  peniten- 
tiary." See,  also.  Beard  v.  City  of  Boston,  151  Mass.  96  (23 
N.  E.  826). 

For  these  reasons,  we  are  content  with  the  ruling  of 
the  trial  court  that  "The  Reformatory"  at  Anamosa  was  a 
penitentiary,  within  the  meaning  of  Chapter  147  of  the  Act.s 
of  the  Twenty-ninth  General  Assembly. — Affirmed, 

Prbston,  C.  J.',  Evans  and  Salinger,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Harry  Taylor,  Appellant. 

GBIMINAI*  LAW:     Suspicion  Only.    No  verdict  of  guilt  will  be  per- 
mitted to  rest  solely  on  a  conjecture  of  guilt 
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Appeal  from  WapeUo  Diisftrict  Court. — F.  M.  Hunter, 

Jydge. 

December  14,  1918. 

The  defendant,  having  been  convicted  upon  a  charge 
of  stealing  chickens,  and  sentenced  to  imprisonment  in  the 
penitentiary,  appeals.  The  material  facts  are  stated  in  the 
opinion. — Reversed. 

W.  W.  EppSy  for  appellant. 

H.  M.  Ha/vner,  Attorney  General,  and  F.  C.  Davidson, 
Assistant  Attorney  General,  for  appellee. 

Weaver,  J. — Mrs.  Hattie  Hill  is  a  resident  of  Ottumwa, 
and,  at  the  date  of  the  alleged  larceny,  was  the  fortunate 
owner  of  four  chickens — three  "Rhode  Island  Reds"  and 
one  "Plymouth  Rock."  Across  the  street  is  a  house  where 
the  appellant,  a  native  American  citizen  of  African  descent, 
makes  his  home,  when  allowed  by  his  wife,  of  whom  the  ac- 
cused says  in  evidence :  "Jessie  is  larger  than  I  am ;  she  is 
the  best  man  of  the  two."  On  another  styeet,  bearing  the 
title  "Smoky  Row,"  not  far  away,  lives  the  family  of  one 
Clutter,  acquaintances  and  friends  of  appellant  and  his  wife. 
On  the  night  of  November  28,  1917, — at  what  hour  there  is 
no  evidence, — the  four  chickens  belonging  to  Mrs.  Hill  dis- 
appeared, or  at  least  were  not  in  their  accustomed  place  in 
the  morning.  The  police  being  notified  of  the  event,  a  plain 
clothes  man  made  a  circuit  of  investigation  through  the 
neighborhood.  About  ten  o'clock  in  the  forenoon,  the  police- 
man went  to  Clutter's  place,  where  he  saw  the  defendant's 
wife,  engaged  in  cleaning  four  headless  chickens.  The  of- 
ficer was  evidently  a  connoisseur  in  chickens;  for,  though 
one  was  already  dressed,  and  the  others  at  some  interme- 
diate stage  of  the  cleansing  process,  he  identified  them  as 
three  Rhode  Island  Reds  and  one  Plymouth  Rock.  Mrs. 
Taylor  and  the  chidcens  were  in  Clutter's  kitchen.    The  de^ 
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fendant  was  not  there:  but  the' officer  saw  him  in  bed  in 
the  adjoining  room,  but  did  not  disturb  him  at  that  time. 
Being  asked  where  she  got  the  chickens,  Mrs.  Taylor  '^nam- 
ed somebody,  or  tried  to  describe  him.''  In  this  connection, 
the  officer  also  says : 

^'I  found  %,  fellow  there  by  the  name  of  Bums,  a  white 
fellow,  a  fellow  that  has  the  habit  of  coming  to  town  and 
tanking  up  and  hanging  around  some  of  those  places.  She 
didn't  say  it  was  him." 

Elsewhere,  he  says  she  told  him  she  got  the  chicken.^ 
from  Burns.  Later,  after  visiting  the  Hill  home  and  in- 
specting the  bodiless  heads  of  four  chickens  there  found,  the 
officer,  Mr.  Grey,  returned  to  Clutter's,  where  defendant  was 
still  in  bed,  and  arrested  him.  Grey  further  testifies  that, 
in  the  discharge  of  his  duties,  he  was  a  somewhat  frequent 
caller  at  this  place;  that  Mrs.  Taylor  (who,  as  will  appear, 
had  been  for  some  time  separated  from  her  husband,  the 
defendant)  had  been  staying  there;  but  that  this  was  the 
first  time  he  had  seen  the  defendant  there.  When  arrested, 
the  defendant  had  one  arm  in  bandages,  a  circumstance  of 
some  importance  in  the  history  of  this  case.  Grey  further 
swears  that,  on  one  of  the  trips  to  the  Clutter  neighborhood, 
he  found  an  empty  grip  ^'in  the  first  house  below,"  which 
item  of  property  he  took  into  his  possession,  and  introduced 
in  evidence.  The  State  produced  a  witness  who  testified 
that,  on  the  night  before  the  arrest,  he  met  defendant  on  the 
street,  some  distance  west  of  Mrs.  HiU's,  and  saw  he  was 
carrying  a  ^'traveling  case;"  and  that  the  grip  produced  by 
the  State  'Qooks  like  it*" 

The  forgoing  is  the  entire  sum  and  substance  of  the 
State's  case.  Just  how  the  '^grip"  referred  to  is  thought  to 
cut  a  material  figure  in  the  case,  is  not  very  apparent.  It 
is  not  shown  to  have  belonged  to  the  defendant.  It  was 
not  found  in  his  possession,  but  'in  the  first  house  below." 
There  is  no  showing  that  it  exhibited  blood-marks  or  feathers 
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of  the  Rhode  Island  Bed  or  Plymouth  Bock  variety^  or  that 
chickens  of  any  kind  or  description  had  ever  been  packed  or 
carried  in  it.  Indeed,  there  is  not  the  slightest  proved 
fact  connecting  this  item  of  evidence  with  defendant,  except 
the  far-fetched*inference  drawn  from  the  evidence  of  the 
witness,  who  says  no  more  than  that  he  met  defendant  in 
the  street,  in  the  darkness  of  night,  and  saw  in  his  hand 
a  grip  which  looked  like  the  one  in  court;  and  the  still 
farther-fetched  inference  that,  because  it  would  be  possible 
to  pack  four  dead  chickens  in  such  a  conveyor,  the  chickens 
stolen  from  Mrs.  Hill  must  have  been  hidden  therein. 

The  story  of  the  defendant,  in  which,  for  the  most  part, 
he  appears  to  have  been  fairly  well  corroborated,  is  that  he 
and  his  wife  quarreled  and  separated,  some  considerable 
time  before  the  alleged  larceny,  and  that,  after  leaving  him, 
she  took  up  her  home  at  Clutter's.  Defendant  was  employ- 
ed as  a  porter  in  a  barber  shop,  and,  on  the  evening  before 
his  arrest,  his  wife  called  him  by  phone,  and  asked  him  to 
come  to  Clutter's  for  an  interview  looking  to  an  adjustment 
of  their  differences.  He  answered  the  call,  with  the  result 
that  a  fresh  quarrel  ensued,  and  Jessie  undertook  to  make 
the  desired  adjustment  by  the  vigorous  use  of  an  iron 
IN>ker.  She  struck  defendant  with  her  weapon  across  the 
upx>er  arm,  inflicting  a  painful  bruise.  A  physician  was 
called,  who  treated  the  injury  and  dressed  the  arm  in  splints 
and  bandages.  The  physician  teistifies  that  he  has  no  doubt 
of  the  genuineness  of  the  injury;  that  it  must  have  been 
very  painful;  and  that  the  muscles  of  the  arm  were  badly 
bruised.  The  defendant  denies  that  he  was  out  of  the  house 
that  night,  or  had  any  part  in  stealing  the  chickens,  if  any 
were  stolen.  He  also  swears  that  he  never  owned  or  had 
possession  of  the  grip  put  in  evidence,  and  never  saw  it 
until  it  was  produced  on  the  trial ;  and  that  his  only  knowl- 
edge of  the  chickens  is  the  information  given  him  by  his 
wife,  that  she  got  them  from  the  man  Bums, — ^who,  as  we 
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have  already  seen,  the  policeman  describes  as  a  worthless 
^'white  fellow/'  who  'Hanks  np/'  and  hangs  around  snch 
places.  The  defaidant  shows  that  he  has  been  a  resident 
of  Ottumwa  14  years,  an  industrious  laborer  in  yarlons 
employments;  and  his  good  character  as  an  honest  man  is 
sustained  by  the  testimony  of  numerous  witnesses,  against 
which  the  State  makes  no  counter  showing. 

The  testimony  falls  far  short  of  that  conclusive  char- 
acter which  will  fairly  sustain  a  conviction  of  crime.  Every 
word  of  evidence  on  the  part  of  the  State  may  be  accepted 
as  the  literal  and  exact  truth,  and  it  justifies  no  inference 
or  finding  that  defendant  stole  the  chickens  in  question. 
That  the  stolen  property  was  found  in  the  possession  of  his 
wife,  with  whom  he  was  not  living,  and  in  a  house  of  which 
he  was  not  the  owner  or  proprietor,  and  in  a  room  which 
he  neither  occupied  nor  controlled,  raises  no  presumption  of 
guilt  on  his  part,  and  casts  cb  him  no  burden  or  necessity  to 
explain  the  presence  of  the  chickens  in  that  house,  or  the 
manner  in  which  his  wife  came  into  their  i)os8ession.  While 
it  is  not  for  this  court  to  say  that  a  law  which  makes  it  pos- 
sible to  punish  the  theft  of  a  chicken  with  a  long-term  im- 
prisonment in  the  penitentiary  is  too  drastic,  yet  the  seri- 
ous ijesults  which  follow  upon  a  conviction  ought  to  lead 
both  court  and  prosecutor  to  the  exercise  of  care  that,  be- 
fore the  accused  is  made  to  suffer  such  a  penalty,  the  case 
against  him  shall  be  established  by  evidence  sufficient  to 
satisfy  the  just  and  impartial  mind  beyond  a  reasonable 
doubt.  That  such  a  case  is  not  shown  by  this  record,  we  are 
abidingly  satisfied. 

*  Indeed,  the  State  presses  its  argument  for  an  affirm- 
ance with  a  hesitant  hand,  and  frankly  admits  that  ''there 
is  no  presumption  of  law  against  a  colored  defendant  from 
finding  stolen  chickens  in  his  wife's  possession  on  Thanks- 
giving morning,"  but  adds  that  "a  situation  of  this  kind  has 
been  known  to  raise  something  more  than  a  suspicion  in 
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the  minds  of  those  who  are  acquainted  with  the  prodivitiefi 
of  snch  people."  In  other  words,  while  conceding  that  no 
presumption  of  law  arises  against  the  accused  on  account 
of  the  color  of  his  skin,  it  is  nevertheless  suggested  that  there 
is  a  presumption  of  fact  which  may  justify  the  verdict.  This 
appeal  to  populfifr  prejudice  to  justify  a  conviction  of  crime, 
without  substantial  competent  evidence,  we  are  quite  sure 
would  not  have  been  made  by  the  great  State  of  Iowa,  had 
it  been  able  to  And  any  better  reason  in  the  record.  There 
may  be  a  popular  impression  that  an  unguarded  chicken 
offers  peculiarly  strong  temptation  to  a  man  of  color;  it  is 
an  equally  popular  impression  that  a  chicken  well  cooked 
in  any  style  appeals  with  very  strong  inducement  to  men 
in  holy  orders,  without  regard  to  color;  but  we  trust  the 
point  is  not  yet  reached  when  the  mere  fact  that  a  colored 
porter  or  lily-white  minister  of  the  gospel  is  seen  upon  the 
street  at  night  with  a  suit  case  in  his  hand,  is  judicially 
hdd  sufficient  to  convict  him  of  being  a  chicken  thief,  even 
though  it  should  appear  that,  on  the  selfsame  night,  some 
evil-minded  person  had  buif  larised  a  poultry  coop  some- 
where in  the  city. 

The  judgment  of  conviction  will  be  reversed, and  cause 
remanded,  with  recommendation  that,  unless  other  compe- 
tent evidence  is  obtainable,  the  prosecution  be  dismissed. 
— Reversed. 

Prestqn,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur.  . 


State  of  Iowa,  Appellee,  v.  J.  F.  Watbrbury,  Appellant. 

FAISB  PBBTBKSSS:    Immateriality.    One  charged  with  obtaining 
1    property  by  means  of  false  pretenses  may  not  show  that,  snbse- 
quent  to  the  consummation  of  the  entire  deal,  part  of  the  prop- 
erty received  by  him  was  taken  from  him  by  the  vendor's  cred- 
itors. 
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WITKB88B8:    Ooutndlctory  Statements.    A  witness  may,  on  prop- 
2    er  foundation,  be  impeached  through  the  medium  of  a  transcript 
of  the  witness's  former  testimony,  which  is  inconsistent  with 
his  present  testimony. 

OBIMINAL  IiAW:  Other  Offenses  Bearing  on  Intents  Etc  On  the 
8  issue  whether  worthless  notes  had  been  negotiated  under  the 
pretense  that  they  were  raluable,  evidence  is*  admissible  tending 
to  show  that  accused  had  had  other  notes  of  the  same  makers, 
and  had  negotiated  them  under  circumstances  similar  to  the 
ones  charged. 

Appeal  from  Benton  District  Court. — B.  F.  Oummings, 

Judge. 

Dbcbmbbb  14,  1918. 

Indictment  for  cheating  by  false  pretenses.  There  was 
a  verdict  of  guilty,  and  judgment  thereon.  The  d^endant 
appeals. — Affirmed. 

C.  E.  Wheeler  and  Crissman  d  Linville,  for  appellant. 

E.  M.  Hacner,  Attorney  General,  F.  C.  Davidson,  As- 
sistant Attorney  General,  Kirkla/nd  d  White,  and  Hugh 
Mossman,  for  appellee. 

Evans,  J. — The  crime  for  which  the  defendant  was  con- 
victed was  perpetrated  in  connection  with  the  purchase  of 
a  stock  of  goods  from  one  Scott.    In  partial  payment  there- 
for, the  defendant  transferred  to  Scott  a 
1.  FALsa  nm-        ^^^^  <>'  |4,000,  signed  by  Frank  Schulte  and 


matertailt^''       Charles  Schulte.    The  signers  were  strangers 

to  Scott.  The  defendant  represented  them 
as  being  sons  of  Joe  Schulte.  It  appears  from  the  evidence 
that  Charles  and  Frank  Schulte,  the  sons  of  Joe  Schulte, 
were  financially  responsible,  and  that  Scott,  upon  inquiry, 
so  ascertained.  It  also  appears  in  the  evidence  that  Charles 
Schulte  and  Frank  Schulte,  sons  of  John  Schulte,  were  not 
financially  responsible.  The  signers  of  this  instrument 
were,  in  fact,  the  sons  of  John  Schulte,  and  not  the  sons  of 
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Joe  Scholte.  Relying  upon  the  defendant's  representation, 
Scott  parted  with  his  stock  of  goods. 

£ight  errors  are  assigned  as  grounds  of  reversal,  six  of 
which  pertain  to  the  admission  of  testimony.  The  defend- 
ant oflFered  to  prove  that  Scott  was  indebted  in  an  amount  of 
from  |1,800  to  |3,000,  and  that  such  indebtedness  was  en- 
forced against  the  stock  of  goods  in  the  hands  of  the  de- 
fendant. He  also  offered  to  prove  that  Scott  never  return- 
ed to  the  defendant  any  of  the  purchase  money  actually  re- 
ceived by  him.  The  implications  of  the  proffered  testimony 
are  that,  in  some  ways,  the  transaction  had  proved  less  prof- 
itable to  the  defendant  than  it  otherwise  would  have  been, 
if  Scott  had  had  no  creditors.  None  of  the  offered  testimonv 
had  any  tendency  whatever  to  negative  the  testimony  of  the 
State  in  support  of  the  charge  against  the  defendant.  It 
was  enough  that  the  defendant  had  ret^eived  value  on 
the  faith  of  his  false  pretense.  Scott  was  not  required  to 
return  any  partial  payment  made  by  the  defendant,  nor 
were  his  creditors  bound  to  refrain  from  availing  themselves 
of  their  rights  under  the  Bulk  Sales  Law.  The  defendant's 
guilt,  if  such,  was  complete,  and  independent  of  all  subse- 
quent developments. 

Complaint  is  made  over  the  introduction  in  evidence  of 
a  transcript  of  previous  testimony  given  by  the  defendant. 
It  is  urged  that  such  previous  evidence  was  wholly  con- 
sistent with  his  present  evidence.  If  so«  he 
2.  wiTinissM:  suffered  no  prejudice.  We  think,  however, 
SftteBeBt&'^       that  it  was  not  consistent  therewith.     It 

was  especially  inconsistent  with  that  part 
of  the  testimony  at  the  last  trial  wherein  he  claimed  to 
have  informed  Scott  that  the  signers  of  the  note  were  the 
sons  of  John  Schulte. 

Ck>mplaint  is  also  made  of  the  cross-examination  of 
the  defendant,  whereby  he  testified  that  he  had  held  another 
note  of  9^,000  against  the  same  signers,  and  had  turned  the 
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o 


same  in  another  trade,  previous  to  the  Scott 

**  other' oflfenwr  *  ^^^^^^*^^^'    '^^^^  evidence  was  admissible, 
teS*"ftc"*  ^*     as  bearing  upon  the  guilty  knowledge  and  » 

intent  of  the  defendant.  If  these  signers 
were  financially  worthless,  the  fact  that  the  defendant  had 
used  their  note  for  f 4,000  in  more  than  one  trade  was  a  cir- 
cumstance not  wholly  insignificant.  In  any  event,  it  was 
within  the  rule  of  proof  of  intent. 

8ome  complaint  is  made  of  defects  of  specification  in  the 
indictment.  No  such  question  was  raised  in  the  lower 
court,  except  on  motion  for  a  new  trial.  We  think  the 
indictment  covers  every  requisite  of  the  statute.  We  find 
no  error  in  the  record.  The  guilt  of  the  defendant  ap- 
pears beyond  reasonable  doubt.  The  judgment  of  convic- 
tion is — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


State  op  Iowa,  Appellee,,  v.  Herbert  Wilcox,  Appellant. 

WITNESSES:    Husband  and  Wife.    A  wife  is  not  a  competent  wit- 

1  ness  against  her  husband^  who  is  charged  with  an  assault  to 
commit  a  crime  the  consummation  of  which  would  be  a  crime 
against  herself.  So  held  on  a  charge  of  assault  with  intent  to 
commit  rape.     (Sec.  4606,  Code  Supp.,  1913.) 

AFPEAIi  Ain>  EBBOB:     Sufficiency  of  Brief  Point.    A  brief  point 

2  to  the  effect  that  It  was  error  for  the  court  to  overrule  a  seven- 
pointed  motion  to  direct  a  verdict,  and  likewise  error  to  over- 
rule a  nineteen-pointed  motion  in  arrest  of  Judgment,  is  fatally 
lacking  in  particularity. 

Appeal  from  Boone  District  Court. — Q.  D.  Thompson, 

Judge. 

December  14,'1918. 
The  controlling  question  id  whether  an  assault  by  a 
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husband  with  intent  to  commit  rape  is  within  the  excep- 
tion to  Section  4606  of  the  Code,  which  permits  one  spouse 
to  testify  against  the  other  "in  a  criminal  prosecution  for  a 
crime  committed  one  against  the  other."  The  conviction 
rests  mainly  ui>on  pei*mitting  the  wife  of  this  appellant  to 
testify  against  him  on  his  trial,  on  the  charge  of  having 
committed  such  an  assault,  and  of  which  he  was  convicted, 
and  from  which  conviction  he  appeals. — Reversed  and  re- 
manded. 

D.  O.  Baker,  for  appellant. 

//.  M.  Havner,  Attorney  General,  and  F,  C.  Damdson,  As- 
sistant Attorney  General,  for  appellee. 

Salinger,  J. — I.  Section  4606  of  the  Code  provides 
that: 

"Neither  the  husband  nor  wife  shall  in  any  case  be  a 

witness  against  the  other,  except  in  a  crimi- 

1.  wiTNssaBs:        nal  prosecution  for  a  crime  committed  one 

hoaband  and  •      j.  ^l        j.i.       m 

wife.  against  the  other." 

In  State  v.  Chambers,  87  Iowa  1,  and 
State  V.  Schultz,  177  Iowa  321,  at  327,  we  held  that  the  tes- 
timony was  receivable  on  a  prosecution  for  incest;  in  State 
V.  Bennett,  31  Iowa  24,  and  State  v,  Hazen,  39  Iowa  648,  on 
charge  of  adultery;  and  in  State  v,  Sloan,  55  Iowa  217,  and 
State  V.  Hughes,  58  Iowa  165,  that  it  was  competent  on  a 
prosecution  for  bigamy.  The  State  urges  that  the  reason 
nnderlying  the  holding  in  said  cases  sustains  permitting  the 
wife  to  testify  against  the  husband  on  the  prosecution  for 
assault  with  intent  to  rape,  at  bar.  If  the  reception  of  this 
testimony  was  proper,  it  must  be  because  the  reason  of  said 
decisions  justifies  it.  It  is  no  justification  that  an  instruc- 
tion limited  the  application  of  the  testimony  of  the  wife 
to  the  charge  being  tried.  On  the  contrary,  if  the  testimony 
was  incompetent,  such  instruction  was  injurious,  because 
the  charge  emphasized  that  such  testimony  was  permissible 
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on  a  prosecution  for  assault  with  intent  to  commit  rape. 

In  People  v.  Westhrook,  94  Mich.  629  (64  N.  W.  486), 
it  is  held  that  an  indecent  assault  by  a  husband  on  his  nine- 
year-old  daughter  fails  to  make  the  wife  a  competent  wit- 
ness against  the  husband,  because  such  assault  is  not  a 
"personal*'  wrong  or  injury  to  the  wife.  The  State  dif- 
ferentiates this  with  the  argument  that  the  Michigan  stat- 
ute is  unlike  our  own,  in  that  it  prohibits  receiving  such 
testimony,  except  where  the  action  "grows  out  of  a  personal 
wrong  or  injury  done  by  one  to  the  other."  We  are  not 
prepared  to  say  there  is  any  substantial  difference  in  the 
statutes;  for,  while  a  crime  committed  against  the  other 
may  possibly  include  more  than  a  personal  wrong  committed 
by  one  against  the  other,  of  necessity  it  includes  such  wrong. 
In  other  words,  while  a  crime  committed  by  husband  against 
wife  cannot  be  more  than  a  personal  wrong  committed 
against  her  by  him,  such  crime  is  at  least  as  much  as  that. 
But  suppose  that,  to  now,  it  has  never  been  field  that  the 
wife  may  not  testify  on  a  prosecution  of  the  husband  for 
assault  with  intent  to  rape.  There  must  be  a  first  time  for 
right  and  reasonable  decisions.  For  that  matter,  it  may 
be  said  that  no  decision  that  the  testimony  here  is  receivable 
has  ever  been  made,  unless  holding  that  such  testimony  is 
proper  on  prosecutions  for  incest,  adultery,  or  bigamy  set- 
tles that  it  is  proper  on  a  charge  of  assault  with  intent  to 
rape.  Of  course,  adultery  by  the  husband  is  a  crime  against 
the  wife.  And  of  necessity,  incest  and  bigamy  include  adul- 
tery. That  fact  alone  is  a  sufficient  reason  why  holding 
that  adultery,  bigamy,  and  incest  are  within  the  exception  is 
no  warrant  for  holding  that  an  intent  to  commit  which,  if 
consumn^ated,  would  involve  adultery,  brings  the  case  with- 
in this  exception.  How  can  it,  in  reason,  be  said  that  a 
naked  intent  to  ravish  a  third  person  is  "a  crime  committed 
against"  the  wife?  The  State  concedes  the  exception  applies 
to  nothing  but  sexual  crimes.    How  can  it  be  maintained 
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that  an  unaccomplished  intent  to  rape  is  a^^sexual"  crime? 
It  is  entitled  to  some  consideration  that  the  prohibition  of 
and  punishment  for  the  crime  of  rape  and  that  of  intent  to 
commit  rape  are  grouped  in  the  statute  with  murder,  and 
under  the  general  classification  of  ^'Offenses  against  liveei 
and  persons,"  while  adultery,,  bigamy,  and  incest  are  found 
in  another  chapter,  and  classified  as  ''OfFenses  against  chas- 
tity, morality,  and  decency."    We  do  not  hold  this  to  be 
controlling;  but  without  it,  it  seems  to  us  the  ruling  com- 
plained of  cannot  be  sustained,  unless  this  court,  in  reyiew- 
ing  a  conviction  for  a  statute  crime,  becomes  an  ecclesias- 
tical court,  and  must  give  literal  application  to  the  words 
of  Holy  Writ,  '^that  the  man  who  looketh  upon  a  woman 
and  lusteth  after  her  has  already  committed  adulterer  in 
his  hearf    Such  argument  can  easily  be  carried  too  far. 
If  the  intent  with  force  or  otherwise  to  obtain  illicit  sexual 
connection  is  the  equivalent  of  the  accomplished  act,  then 
a  divorce  should  be  obtainable  because  the  defendant  in- 
tended to  commit  adultery.    If  the  words,  "prosecution  for  a 
crime  committed  against  the  other,"  apply  to  a  prosecution 
for  assault  with  intent  to  commit  rape,  it  must  be  because 
the  words  of  the  exception  should  be  read,  "a  prosecution  for 
an  act  which  is  in  any  way  offensive  or  injurious  to  the 
other."    If  that  be  the  true  interpretation,  then,  if  the  hus- 
band commit  murder,  the  wife  may  testify  against  him. 
Surely,  it  must  deeply  shock,  hurt,  offend,  and,  in  a  sense, 
injure  any  good  woman  to  find  herself  man'ied  to  a  mur- 
derer.   It  is  sufficiently  indicated  in  our  own  decisions  that 
this  is  not  the  correct  construction  of  the  statute  words, 
because,  for  one  thing,  we  held,  in  Molyneux  v,  WilGocksony 
167  Iowa  39,  that  the  husband's  forging  the  name  of  the 
wife  did  not  bring  the  prosecution  within  the  statute  ex- 
ception. 

We  are  of  opinion  that  the  statute  exception  does  not 
apply  to  a  prosecution  for  assault  with  intent  to  commit 
rape. 
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II.  The  point  is  made  that,  ^t  all  events^  the  wife  of 
the  defendant  was  not  a  competent  witness,  because  the  evi- 
dence shows  she  had  condoned  the  offense  of  her  hnsband, 
if  it  be  assumed  that  the  assault  for  which  he  was  prose- 
cuted was  such  oflPense.  In  view  of  the  conclusion  reached, 
it  is  unnecessary  to  pass  upon  this  assignment. 

III.  In  Instructions  5  and  8,  it  is  said,  in  effect,  to  be 
no  defense  that  '^defendant  expected  to  accomplish  this  pur- 
pose without  opposition  on  the  part  of  the  prosecutrix."  It 
is  urged  in  the  exceptions  as  to  this  instruction  that  this 
left  the  jury  to  conclude  that  defendant  might  be  convict- 
ed if  he,  at  the  time  of  the  assault  on  trial,  ^^expected  to 
have,  at  any  future  time,  sexual  intercourse  with  the  prose- 
cutrix with  opposition ;"  and  that  the  instruction  einred  for 
not  confining  the  expectation  to  have  sexual  intercourse  "to 
then  and  there  at  the  time  of  the  assault;"  further,  that  the 
charge  was  too  indefinite  "as  to  time  and  place  as  to  when 
the  said  defendant  expected  to  accomplish  such  purpose." 
In  our  opinion,  these  complaints  are  hypercritical. 

TV.  A  motion  to  direct  verdict  for  defendant  has  seven 
grounds.  Motion  in  arrest  of  judgment  has  nineteen 
grounds.    There  are  four  exceptions  to  the  instructions,  and 

some  of  these  are  so  subdivided  as  to  amount 

^' BRROB^-^  suin-        *^   ^   distinct  exception.     The  appellant's 

pointf  **'  ^^^^     brief  urges  that  it  was  error  to  orerruie  the 

motion  to  direct  and  the  motion  in  arrest  of 
judgment,  and  to  overrule  the  exceptions,  for  each  and  all 
of  the  reasons  stated  in  the  exceptions.  These  are  all  too 
general  to  entitle  appellant  to  review. 

For  the  error  in  permitting  the  wife  of  defendant  to 
testify  against  him,  the  judgment  must  be  reversed,  and  the 
cause  remanded. — Reversed  and  remanded, 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 
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C  O.  Stricklbn,  Appellant,  v.  Pkarson  Construction  Com- 
pany, Appellee. 

MASTER  AND   SEBVAKT:     Exemplary   Damages.    Acceptance   of 

1  compensation  under  the  Workmen's  Compensation  Act  forecloses 
all  opportunity  to  recover  exemplary  damages  of  the  master. 

DAMAQB8:    Kon-Ahsolute  Bight.    Recovery  of  exemplary  damages 

2  tea  matter  of  grace,  not  of  absolute  right. 

MASTEB  AND  8EBVANT:     Standards  of  Safety.    A  master  is  not 

3  deprived  of  the  benefit  of  the  Workmen's  Compensation  Act  by 
failing  to  initiate  proceedings  for  the  establishment  of  "stan- 
dards of  safety/'  as  provided  by  Section  2477-ml9,  Code  Supp., 
1913. 

Appeal  from  Polk  District  Court, — C.  A.  Dudlbt,  Judge. 

Dbcbmbbr  14,  1918. 

Acnoxf  at  law,  to  recover  damages  for  personal  injury. 
The  material  facts  are  stated  in  the  opinion.  There  was  a 
judgment  for  the  defendant  for  costs,  and  plaintiflF  appeals. 
— Affirmed. 

Chester  J.  Eller,  for  appellant. 

Sullivatv  d  SuUivan  and  Miller  d  WalUngford,  for  ap- 
pellee. 

Weaver,  J. — The  defendant  company  was  engaged  in  the 
construction  of  a  building  in  the  city  of  I)es  Moines,  and,  in 
the  course  of  such  work,  excavated  a  hole  or  pit,  in  which 

to  lay  the  foundation  of  a  pier.    The  plain- 

1.  MAsm  AifD        tiff,  being  then  in  the  employ  of  the  defend- 

empiary  damages. ant,  was  by  its  foreman  sent  into  the  pit  t^ 

perform  certain  labor  there;  and  while  he 
was  80  engage^,  the  earth  caved  in  upon  him,  caiising  him 
serious  injury.  Both  parties  had  expressed  their  consent  to 
the  terms  of  the  Workmen's  Compensation   Act;    and  in 
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compliance  with  the  terms  of  said  statute,  plaintiff  waH 
awarded  damages  or  compensation  for  his  injury,  since 
which  time  the  defendant  has  paid,  and  plaintiff  has  re- 
ceived, the  installments  of  such  compensation  as  they  have 
become  due.  Plaintiff  now  brings  this  action  at  law,  to  re- 
cover from  the  company  exemplary  damages,  in  addition  to 
the  compensation  which  has  already  been  awarded  him.  In 
support  of  this  claim  he  alleges  that  his  injuries  were  re- 
ceived by  the  gross  and  reckless  n^ligence  of  the  defend- 
ant and  its  foreman,  and  that,  while  plaintiff  has  received 
and  accepted  the  compensation  awarded  him  under  the 
Workmen's  Compensation  Act,  it  was  not  received  or  ac- 
cepted in  full,  or  in  release  or  in  satisfaction  of  his  claim 
for  exemplary  damages,  for  which  he  now  demands  a  re- 
covery. To  this  petition  a  demurrer  was  filed  and  sustained ; 
and  plaintiff  thereupon  filed  an  amended  and  substituted  pe- 
tition, alleging  that  Alexander  Pearson  is  the  '^sole  owner 
and  proprietor"  of  the  Pearson  Construction  Company,  and 
his  name  is,  therefore,  substituted  as  defendant,  and  he  is 
charged  with  negligence  resulting  in  plaintiff's  injury  in 
the  manner  already  described.  It  is  further  alleged  that  it 
was  the  duty  of  defendant,  acting  with  the  Industrial  Com- 
missioner, to  fix  the  standard  of  safety  for  safety  appliances 
and  places  of  work ;  that  this  duty  was  not  performed ;  and 
that,  for  this  reason,  defendant  cannot  rely  upon  the  pro- 
tection of  the  statute,  as  a  defense  to  plaintiff's  claim.  The 
defendant  moved  to  strike  the  amended  and  substituted  pe- 
tition, as  being  a  mere  repetition  of  the  matters  in  the  orig- 
inal petition,  to  which  demurrer  had  been  sustained.  The 
motion  was  sustained ;  and,  plaintiff  refusing  to  further 
plead,  and  electing  to  stand  on  his  petition  as  amended  and 
substituted,  judgment  was  entered  for  the  defendant  for 
costs. 

I.    The  pleadings  are  not,  in  all  respects,  quite  clear: 
but,  as  we  understand  the  record,  the  first  and  principal 
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claim  advanced  by  plaintiff  is  that,  although  both  the  par- 
ties had  accepted  the  terms  of  the  Compen- 

^  iSioiuuiiKht'    ^*^®^  ^^^y  ^^^  damages  had  been  awarded 

and  paid,  pursuant  to  such  act,  the  plaintiff 
may  still  sue  his  employer  at  law,  and  recover  exemplary 
damages,  if  his  injury  was  received  under  circumstances 
which  would  have  justified  the  assessment  of  exemplary 
damages,  had  the  Compensation  Act  not  been  adopted. 

The  proposition  is  unsound,  and  no  authority  holding 
otherwise  has  been    called   to   our   attention.     Generally 
speaking,  exemplary  damages  are  never  a  matter  of  right. 
If  a  party  suffers  an  actionable  injury,  the  extent  of  his 
right  to  demand  a  recovery  of  damages  is  the  sum  or  amount 
which  the  jury  (or  court,  if  it  be  tried  without  jury),  finds 
from  the  evidence  will  fairly  compensate  him.    If  the  jury 
or  court,  in  any  given  case,  goes  beyond  that  measure  of 
recovery,  and  increases  the  amount  found  in  his  favor  by 
an  allowance  of  exemplary  damages,  it  is  not  because  they 
are  needed  to  make  him  whole,  but  because  the  wrongful 
act  of  which  he  complains  has  been  done  in  malice,  or  in 
such  high-handed  or  reckless  disregard  of  duty  that  the 
award  is  thus  increased,  by  way  of  punishment  or  example. 
It  is  true,  the  plaintiff  gets  the  benefit  of  exemplary  dam- 
ages, when  recovered  and  collected;   but  they  come  to  him 
by  the  grace  of  the  law,  and  not  as  a  matter  of  right.    If 
a  plaintiff  is  awarded  fair  compensation  for  his  injuries, 
BO  court  will  grant  him  a  new  trial  because  the  jury  has 
failed  to  award  him  exemplary  or  punitive  damages.    That 
allowance  rests  wholly  in  the  discretion  of  the  jury.    Con- 
stantine  v.  RotoUmd,  147  Iowa  142,  148;   White  v.  Intema- 
tianal  Text  Book  Co.,  164  Iowa  693.     And  the  jury  may 
properly  allow  exemplary  damages  only  when  the  plaintiff 
is  found  also  entitled  to  recover  actual  or  compensatory 
damages.    White  v.  Tewt  Book  Co.,  supra ;  Myers  v.  Wright, 
44  Iowa  38 ;  Connelly  v.  White,  122  Iowa  391 ;  Boardman 
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V.  Marshalltown  Oroc.  Co.,  105  Iowa  445^  It  follows,  of 
necessity,  that,  if  a  petition  states  facts  which  clearly  nega- 
tive any  right  on  plaintiff's  part  to  recover  compensatory 
damages,  it  fails  to  state  a  cause  of  action  for  exemplary 
damages.  In  his  case,  plaintiff  concedes  that  he  has  been 
allowed  and  has  accepted  compensation  for  his  injury  under 
the  Workmen's  Compensation  Act;  and,  by  the  expi'ess 
terms  of  that  act,  his  employer  is  thereby  "relieved  from 
other  liability  for  recovery  of  damages  or  other  compensa- 
tion for  such  personal  injury."  Section  2477-m,  Code  Sup- 
plement, 1913.  In  short,  plaintiff,  having  accepted  compen- 
sation from  his  employer  for  the  injuries  of  which  he  com- 
plains, can  have  no  standing  in  court  to  assert  the  employ- 
er's further  liability  to  him  on  that  account. 

II.  But  plaintiff  says — somewhat  inconsistently — ^that 
defendant  is  not  entitled  to  the  benefit  of  the  Workmen's 
Compensation  Act,  because  the  demurrer  and  motion,  in 

legal   effect,   admit   the   allegation    of   the 

8.  Master  and        petition    that    he   has   not   complied    with 

dSJas'Swfe^ty.    the  provisions  of  Section  2477-ml9  of  that 

act.    That  section  reads  as  follows: 

"The  Iowa  Industrial  Commissioner  co-operating  with 
the  employers  affected  by  this  act,  or  any  committee  or 
committees  appointed  by  such  efaployers  or  the  Iowa  Indus- 
trial Commissioner,  shall  fix  standards  of  safety  for  safety 
appliances  or  places  of  employment,  except  mines,"  etc. 

The  simple  reading  of  the  section  makes  it  perfectly  evi- 
dent that  this  section  places  no  affirmative  duty  upon  the 
employer,  save,  perhaps,  as  there  may  be  an  implication  of 
duty  in  the  employer  to  observe  any  "standard"  of  safety 
so  "fixed"  by  the  industrial  commissioner.  The  employer 
is  not  required  to  take  the  initiative  in  this  matter,  nor  is 
there  any  provision  making  his  failure  so  to  do  work  a  for- 
feiture of  the  protection  of  the  statute.  The  allegation  in 
the  substituted  petition,  with  respect  to  defendant's  alleged 
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failure  to  take  action  under  said  section  of  the  statute,  is, 
therefore^  wholly  immaterial.    The  substitution  of  Pearson 

as  defendant,  instead  of  the  construction  company,  amounts 

» 

to  no  more  than  a  correction  in  the  name  or  designation  of 
the  i>erson  of  this  employer.  Neither  the  petition  nor  the 
substituted  petition  states  a  cause  of  action  against  the 
company  or  against  Pearson. 

III.  It  should  be  said  that  the  defendant's  foreman, 
Dromhiller,  was  made  a  defendant.  As  to  him,  the  trial 
court  overruled  the  demurrer  to  the  petition,  and  the  ar- 
gument in  this  court  has  been  directed  entirely  to  the  ques- 
tion whether  the  plaintifiTs  pleading,  even  if  taken  as  true, 
discloses  any  cause  of  action  against  the  employer;  and 
this  is  the  only  question  on  which  we  assume  to  pass. 

There  is  no  error  in  the  record,  and  the  rulings  and  judg- 
ment below  are — Affirmed. 

Prbston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


B.  M.  TowNSBND,  Appellee,  v.  Rosalind  Woodworth,  Ap- 
pellee, et  al.,  Appellants. 

B8FOB3CATIOK  OF  INSTBT7MEKTS:     Mutual  Mistake.    A  mutual 

1  mistake  In  the  execution  of  a  deed,  by  which  less  land  is  coi> 
Yoyed  than  Is  called  for  by  the  contract,  demands  reformation 
as  between  the  parties  to  the  deed. 

HOMESTEAD:    Faflure  of  Wife  to  Join  in  Sale  Contract — ^Estoppel. 

2  A  wife  who  does  not  siffn  the  hushand^s  contract  for  the  sale  of 
the  homestead,  but  Intentionally  furthers  the  sale  by  correctly 
pointing  out  the  boundaries,  in  accordance  with  said  contract, 
and  then  abandons  all  homestead  interest  in  the  property,  and, 
when  the  consideration  is  paid,  joins  with  her  husband  in  a 
deed,  is  estopped  to  prevent  such  reformation  of  the  deed  as  will 
cause  it  to  speak  the  mutual  Intention  of  all  the  parties. 

ESTOPPEL:     Sale  of  Homestead — Inconsistent  Conduct  of  Wife;   The 

3  conduct  of  a  wife  who  has  not  joined  in  her  husband's  contract  for 
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the  Bale  of  the  homestead  may  work  an  eatoppel  which  will  be  % 
equal  to  a  statutory  conveyance  by  her. 

Appeal  from  Floyd  District  Court, — J.  J.  Clabk,  Judge. 

Dbcembbb  14,  1918. 

Action  to  reform  a  deed,  and  to  quiet  title  in  the  plain- 
tiff. Opinion  states  the  facts.  Decree  for  the  plaintiff  in 
the  court  below.    Defendant  appeals. — Affirmed. 

F,  d  F,  M,  Lingetvf elder,  for  appellants. 

H.  J.  FitzgeraMy  J.  G.  Campbell,  and  J.  H,  Lloyd,  for 
appellees. 

Gaynor,  J. — ^This  action  is  brought  in  equity,  to  reform 
a  certain  deed  executed  by  the  defendants  Krueger  and 
wife  to  the  plaintiff,  and  to  have  the  title  to  the  premises 

quieted  in  him  against  any  claim  made  by 
them    and    against    any    claim    made    by 
^'  f^S^R^ME^is-.^'the  other  defendant,  Rosalind  Woodworth. 
mntuai  miBtake.  p^..^^,  ^^  ^^^  happening  of  the  matters 

out  of  which  this  controversy  grows,  Fred 
C.  Krueger  was  the  owner  of  two  lots,  known  as  6  and  7. 

■ 

These  lots  were  occupied  as  a  homestead  by  the  Kruegers. 
Measured  as  one  body,  they  were  124  feet  and  6  inches  east 
and  west,  and  132  feet  north  and  south.  For  the  purposes 
of  this  opinion,  the  lots  will  be  described  as  running  due 
east  and  west.  The  whole  property  is  bounded  on  the  south 
by  Hulin  Street,  and  on  the  west  by  Milwaukee  Street.  A 
two-story  building,  38  feet  wide  by  60  feet  long,  situated  on 
the  west  end  of  these  lots  and  facing  south  on  Hulin  Street, 
was  occupied  by  the  Kruegers  as  a  home.  There  is  a  porch 
on  the  south  side,  facing  Hulin  Street,  and  a  bay  window 
on  the  east.  A  wide  cement  walk  extends  from  Hulin  Street 
to  the  front  porch,  a  distance  of  20  feet.  A  narrow  cement 
w^alk,  about  2  or  2V^  feet  wide,  leads  from  this  wide  walk 
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around  the  east  side  of  the  house,  past  a  bay  window,  to  the 
kitchen  and  woodshed,  on  the  north. 

The  controversy  in  this  case  arises  over  a  strip,  approxi- 
mately 4  feet,  running  along  the  east  side  of  this  house. 

On  the  27th  day  of  October,  1910,  Fred  C.  Krueger  en- 
tered into  a  written  contract  "with  the  plaintiff,  by  which  he 
sold  and  agreed  to  convey  to  the  plaintiff  the  west  66  feet  of 
these  lots ;  and  on  the  2d  of  January,  Kru^er  and  wife  ex- 
ecuted and  delivered  to  the  plaintiff  a  deed  describing  only 
the  west  half  of  these  two  lots,  or  the  west  62  feet  and  3 
inches.  After  the  execution  of  this  contract,  and  before  the 
deed  was  made,  Krueger  and  wife  moved  out  of  the  build- 
ing and  off  the  premises,  and  surrendered  the  same  to  the 
plaintiff.  On  the  5th  of  January,  1912,  the  Kruegers  con- 
veyed the  east  half  of  these  two  lots  to  the  defendant  Rosa- 
lind Woodworth.  This  action  is  brought,  not  only  to  re- 
form the  deed  given  by  Krueger  to  the  plaintiff,  and  to  make 
it  conform  to  the  contract  which  preceded  the  execution  of 
the  deed,  but  also  to  quiet  title  in  the  west  66  feet  against 
the  Kru^ers,  and  against  any  claim  asserted  by  Rosalind 
Woodworth  under  her  deed. 

It  will  be  noticed  that  these  lots,  east  and  west,  were 
124  feet  and  6  inches  long,  and  each  lot,  66  feet  wide. 
The  west  66  feet  were  given  to  the  plaintiff  in  the  contract, 
leaving  58  feet  and  6  inches  on  the  east  half  of  the  two  lots. 
The  Kruegers  undertook,  however,  to  convey  to  Ros^alind 
Woodworth  the  east  half.  The  east  half  would  be  62  feet 
and  3  inches,  which  would  cover  about  3  feet  and  9  inches^ 
of  the  land  covered  by  the  contract  made  between  the  Krue- 
gers and  the  plaintiff;  and  this  is  the  strip  over  which  the 
controversy  arises. 

On  the  hearing  below,  the  court  found  for  the  plaintiff, 
and  that  he  was  entitled  to  have  his  title  quieted  in  this  west 
66  feet  of  the  two  lots,  and  reformed  the  deed  to  correspond 
with  the  contract  made  between  Krueger  and  the  plaintiff. 
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This,  of  course,  had  the  effect  of  giving  Mrs.  Woodworth  3 
feet  and  9  inches  less  than  she  was  entitled  to  under  her  deed 
from  the  Kruegers,  and  to  compensate  her  for  this,  the 
court  found  that  she  was  damaged  in  the  sum  of  f 250.  The 
Kruegers  alone  appeal. 

It  will  be  noted  that  the  original  contract  for  the  west 
66  feet  of  these  lots  was  not  signed  by  the  plaintiff's  wife. 
The  contract  was  dated  on  the  27th  day  of  October,  1910, 
and  provides: 

"That  the  party  of  the  first  part  [P.  C.  Krueger]  here- 
by agrees  to  sell  to  the  party  of  the  second  part  [plaintiff] , 
on  the  performance  of  the  agreements,  hereinafter  stated, 
a  fee  simple  title  clear  of  all  liens  and  incumbrances  what- 
ever by  good  and  sufficient  warranty  deed." 

On  the  day  of  the  execution  of  the  contract,  plaintiff 
paid  Krueger  IjflOO,  and  agreed  to  pay  |4,000  in  two  pay- 
ments, f  2,000  on  November  1,  1910,  and  $2,000  on  Januarv 
2,  1911,  the  deed  and  abstract  to  be  given  on  that  date,  and 
the  abstract  to  show  perfect  title. 

On  the  2d  day  of  January,  all  the  conditions  precedent 
to  plaintiff's  right  to  the  deed  were  performed  by  the  plain- 
tiff, and  on  that  day,  the  deed  was  executed  by  the  Krue- 
gers and  delivered  to  him.  The  deed  was  immediately  re- 
corded. The  deed,  however,  instead  of  providing  for  the  wej^t 
66  feet  of  the  two  lots,  covered  only  the  west  half  of  the 
two  lots.  Krueger  and  wife  lived  in  the  house  on  the  prem- 
ises for  about  30  days  after  the  contract  was  made.  Then 
they  vacated,  and  delivered  the  key  of  the  house  to  plaintiff. 
Plaintiff  did  not  move  in  with  his  family  until  in  February, 
although  he  took  possession  as  soon  as  the  Kruegers  moved 
out,  and  did  some  painting  and  papering  and  repairing. 

As  between  Krueger  and  the  plaintiff, — assuming  that 
there  are  no  intervening  rights, — there  can  be  no  question 
as  to  the  duty  of  the  court  to  reform  the  deed  to  make  it 
convspond  with  the  contract.    The  contract  provides  for  the 
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west  66  feet  of  these  two  lots.  Both  parties  supposed,  at 
the  time,  that  plaintiff  was  getting  the  west  66  feet  of  these 
lots.  At  the  time  the  deed  was  made,  Krueger  supposed  that 
the  toest  half  was  the  same  as  the  west  66  feet,  and  when 
he  made  the  deed,  it  was  with  the  understanding  that  the 
deed  conformed  to  the  requirements  of  the  contract.  He 
said  he  knew  it  was  not  worded  the  same;  but  there  is  no 
question  that  he  intended  to  convey  to  the  plaintiff  the  land 
described  in  his  contract — the  west  66  feet.  The  mistake 
of  Krueger  was  in  thinking  that  the  west  half  of  these  two 
lots  covered  the  same  territory  as  described  in  his  contract. 
The  plaintiff  did  not  examine  the  deed,  and  understood  that 
it  covered  the  land  described  in  his  contract.    There  is  no 

IT 

question  that  the  plaintiff  supposed,  when  he  took  the  deed, 
that  it  gave  him  the  west  66  feet,  and  there  is  no  question 
that  Krueger,  too,  supposed  he  was  conveying  the  west.  66 
feet.  The  walk  around  the  house  was  so  laid  that  it  could 
be  used  only  in  connection  with  the  house.  It  was  laid  on 
and  over  this  disputed  strip,  and  was  used  only  in  connec- 
tion with  the  dwelling.  There  were  steps  leading  from  the 
walk  to  the  porch  on  the  east  side  of  the  house.  The  walk 
ran  around  to  the  kitchen,  woodshed,  and  well.  There  was 
no  property  situated  on  the  east  half,  with  which  this  walk 
had  any  connection,  nor  were  there  any  buildings  to  which 
it  led.  After  plaintiff  discovered  that  the  description  in 
the  deed  did  not  conform  to  the  contract,  he  notified  Krue- 
ger, and  Krueger  promised  to  rectify  it.  This  conduct  of 
Krueger's  emphasizes  the  fact  that  he,  too,  believed  that  the 
deed,  as  prepared  and  delivered  to  the  plaintiff,  covered  the 
same  territory  described  in  his  contract.  Every  fact  in 
this  record  shows  that  there  was  a  mistake  made — we  may 
assume,  an  honest  mistake — in  preparing  the  deed ;  that  the 
intention  of  Krueger  was  to  convey  the  same  ground  de- 
scribed in  his  contract,  and  that  the  thought  of  the  plaintiffs 
in  receiving  the  deed,  was  that  it  covered  the  same  ground 
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described  in  the  contract.    The  consideration  agreed  to  be 
paid,  and  paid,  was  for  the  land  described  in  the  coutrji^t 
When  the  contract  was  made  and  the  purchase  agreed  up- 
on, both  had  in  mind  the  west  66  feet 

It  is  claimed,  however,  that,  as  to  Mrs.  Krueger,  the 
reformation  cannot  be  sustained.  It  will  be  noted  that  she 
did  not  join  in  the  contract  to  convey  the  66  feet.     She 

joined  only  in  the  deed,  conveying  the  west 
2.  hombstbad:       half  of  the  two  lots.     She  did,  not  in  the 

fa  II  npc    of    IXrif 6 

to  Join  in  sale    same  joint  instrument,  convey  to  the  plain- 
contract  ;  ettop-  . 
pel.                   tiff  the  land  in  dispute.    It  is  claimed  that 

the  property  was  her  homestead;  that  she 
and  Krueger  occupied  it  as  a  home,  at  the  time  this  deed 
was  made;  that,  therefore,  not  having  joined  in  an  instru- 
ment to  convey  more  than  the  deed  purported  to  convey,  she 
cannot  be  held  bound  by  the  contract,  or  by  any  represen- 
tations or  statements  made  by  her  husband  prior  to  the  ex- 
ecution of  the  deed. 

It  is  true  that  this  was  her  homestead;  that  she  and 
Krueger  occupied  the  property  at  the  time  as  a  home.  The 
title,  however,  was  in  Krueger.  Her  rights  in  the  property 
were  only  such  as  came  to  her  through  the  homestead  law — 
the  right  of  possession.  It  is  true  that,  under  our  statute, 
no  conveyance  of  the  homestead,  if  the  owner  is  married,  is 
valid,  unless  the  husband  and  wife  join  in  the  execution  of 
the  same  joint  instrument,  whether  the  homestead  is  exclu- 
sively the  subject  of  the  contract  or  not.  Section  2974,  Code, 
18S7. 

It  does  not  appear  definitely  from  the  record,  but  we 
may  assume  that  both  lots  were  occupied  by  the  Kruegers 
as  a  homestead  at  the  time  this  contract  was  executed.  The 
right  of  homestead  remains  as  long  as  the  property  is  used 
and  occupied  as  a  home.  When  it  is  deliberately  abandoned 
as  a  home  by  the  party  who  claims  the  homestead  right, 
it  no  longer  has  protection  under  the  homestead  law;   or, 
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in  otber  words,  the  party  in  whom  the  right  of  homestead 
vests,  may  abandon  that  right  by  abandoning  possession. 
Before  the  commencement  of  this  action,  Mrs.  Ejiieger  had 
joined  with  her  husband  in  the  conveyance  of  both  lots.  She 
no  longer  occupied  or  had  possessory  right  of  homestead 
in  any  of  the  land.  She  did  not  have  a  homestead  right  in 
either  the  east  or  the  west  half,  at  the  time  she  conveyed 
the  east  half  to  Mrs.  Woodworth.  Soon  after  the  making  of 
this  contract,  Mrs.  Erueger  and  her  husband  abandoned  the 
entire  property,  and  ceased  thereafter  to  have  or  claim  any 
homestead  interest  in  any  of  the  property.  If  it  should  be 
held,  as  a  matter  of  fact,  that  this  strip  in  dispute  was  part 
of  the  homestead[,  and  was  used  in  connection  with  and  as 
a  part  of  the  homestead  at  the  time  the  contract  was  made, 
it  is  evident  that,  before  the  deed  was  made,  she  had 
abandoned  the  homestead,  and  at  that  time,  she  had  no 
homestead  in  any  part  of  the  tract.  She  had  abandoned 
any  right  to  claim  a  homestead  even  in  this  strip,  when 
she  made  her  deed.  It  is  apparent  that  Mrs.  Krueger,  in 
those  two  deedd,  the  one  to  the  plaintiff  and  the  one  to  Mrs. 
Woodworth,  conveyed  all  her  right  in  the  property,  includ- 
ing this  strip.  If  we  should  hold  that  she  did  not  part  with 
this  strip  to  the  plaintiff,  then  she  did  part  with  it  when 
she  made  her  deed  to  the  other  defendant.  The  home  oc- 
cupied was  on  the  west  half  of  these  lots.  Although  there 
is  some  dispute  in  the  evidence,  we  are  satisfied  that,  be- 
fore plaintiff  purchased,  Mrs.  Eru^er  pointed  out  the  east 
line  of  the  land  which  she  claimed  to  constitute  the  home- 
stead, and  that  that  included  this  strip  in  controversy.  We 
are  satisfied,  further,  from  the  whole  record,  that  she  knew, 
at  the  time  that  plaintiff  purchase,  that  he  was  purchas- 
ing this  strip  in  controversy;  that  she  knew  it  was  the 
purpose  and  intent  of  her  husband  to  give  him  this  strip 
in  controversy.  It  had  always  been  used  by  them  in  con- 
nection with  the  home.    The  sidewalk  was  placed  there  for 
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use  in  connection  with  the  home.  It  served  no  useful  pur 
pose  except  in  connection  with  the  home.  It  was  the  hom  * 
place  that  plaintiff  was  buying.  There  is  no  doubt  that  Mrs. 
Krueger  understood,  when  she  joined  in  the  deed,  that  she 
was  conveying  the  home  place,  and  this  strip  in  controversy, 
as  a  part  thereof.  In  fact,  everyone  connected  with  the 
deal  seems  to  have  considered  that  the  strip  in  controversy 
was  included  in  the  home  place.  The  same  mistake,  we  have 
no  doubt,  that  led  to  the  description  in  plaintiff's  deed,  was 
involved  in  the  description  in  Mrs.  Woodworth's  deed.  It 
was  supposed  that  the  66  feet  gave  an  equal  portion  to  each. 
They  had  overlooked  the  fact  that  the  lots  were  132  feet 
north  and  south,  and  not  132  feet  east  and  west.  Mrs. 
Woodworth  never  discovered  that  this  strip  was  included  in 
her  deed  until  after  she  had  made  her  purchase,  and  found 
that  the  east  half  of  these  lots  purchased  by  her  carried  her 
west  line  over  this  disputed  strip. 

What  is  the  situation  of  Mrs.  Krueger  in  this  suit? 
She  had  parted  with  whatever  homestead  right  she  had  in 
the  land,  either  to  the  plaintiff  or  to  Mrs.  *Woodworth.    She 

is  bound  by  no  covenant  or  warranty  to  Mrs. 
8.  bbtoppbl  :  sale   Woodworth  that  she  is  bound  to  defend.    If 

of  homestead :  .,     . ,  ^     ^  -,  ■.         « 

incoDBiBtent  cod-  she  prevail,  the  profitable  results  of  her  de- 

dact  of  wife.  '^  '  ' 

fense  must  go  to  Mrs.  Woodworth.  She  can 
neither  gain  nor  lose  in  this  suit.  The  only  question  is 
whether  this  disputed  strip  shall  go  to  the  plaintiff  or  to 
Mrs.  Woodworth.  If  it  goes  to  the  plaintiff,  the  defendant 
Fred  C.  Krueger  is  alone  liable  to  her  for  any  deficiency  in 
the  land  conveyed  to  her.  The  reformation  of  the  deed  in  no 
way  affects  Mrs.  Krueger,  or  any  rights  that  she  has  in  the 
premises.  Mrs.  Woodworth  'has  not  appealed,  and  is  not 
complaining  of  what  she  has  lost  in  the  land  by  the  decree 
of  the  court.  Krueger  has  no  ground  for  complaining,  for 
the  reason  that  he  contracted  with  the  plaintiff  to  convey 
to  him  just  what  the  plaintiff  is  now  claiming.    When  he 
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made  the  deed,  it  was  in  the  full  belief  that  he  was  convey- 
ing to  plaintiff  the  land  covered  by  the  contract  When  he 
received  the  consideration,  he  knew  that  plaintiff  was  pay- 
ing him  for  the  land  described  in  the  contract.  The  evi- 
dence tends  clearly  to  show  that,  if  the  plaintiff  received  no 
more  land  than  is  covered  by  his  deed,  he  will  be  serionsly 
handicapped  in  the  comfortable  occupation  of  the  home 
supposed  to  be  covered  by  his  contract,  and  he  may  have 
to  make  expensive  changes,  in  the  way  of  removing  the  bay 
window,  in  order  to  have  access  to  the  rear  end  of  his  lot 
over  a  walk.  The  only  ground  on  which  Mrs.  ICrueger  can 
contend  for  what  she  is  now  contending  for  is  that,  techni- 
cally, under  the  statute,  the  deed  which  was  signed  by  her 
did  not  cover  this  strip  of  land,  and  that  she  is  not  bound 
by  the  action  of  her  husband,  because  of  the  provisions  of 
Section  2974  of  the  Code  of  1897.  We  are  of  the  opinion 
that,  when  she  pointed  out  the  east  boundary  of  this  home 
property,  and  in  so  doing  included  within  its  limits  the 
land  in  dispute,  she  is  now  estopped  to  claim  that  the  plain- 
tiff is  not  entitled  to  have  the  deed  reformed  so  as  to  ex- 
press the  true  intent  of  all  the  parties  at  the  time  the  deal 
was  consummated.  Bee  Engholm  v.  Ehrem,  18  N.  D.  185 
(119  N.  W.  35,  38).  The  homestead  statute  in  Dakota,  so 
far  as  the  matter  in  controversy  here  is  concerned,  is  like 
our  own.  In  that  case,  there  was  an  oral  contract  of  sale, 
followed  by  possession.  It  was  contended  that  the  sale  wa^ 
void,  because  the  property  was  a  homestead,  and  that  the 
oral  agreement  was  void,  because  in  contravention  of  the 
statute.  It  was  also  contended  that  estoppel  cannot  be 
made  available  to  supply  the  place  of  the  statutory  convey- 
ance; that  an  estoppel  cannot  be  predicated  on  the  void 
conveyance  of  a  homestead.    The  court  said : 

'^It  is,  of  course,  manifestly  true  that  the  allied  oral 
contract  of  sale  was  void  under  the  statute  of  frauds,  it  not 
being  in  writing.     It  is  equally  true  that,  because  of  the 
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homestead  cliai'acter  of  the  land,  the  written  contract  of  Nele 
O.  Engholm  [her  husband],  in  the  absence  of  his  wife's  sig- 
nature, was  a  nullity.  What,  then,  are  the  rights  of  the 
parties  under  the  facts  aforesaid?  Can  the  equitable  doc- 
trine of  estoppel  by  conduct  be  invoked  in  respondent's  be- 
half? If,  as  appellants'  counsel  contend,  this  question  must 
be  answered  in  the  negative,  then  a  wrong  has  been  suffered 
by  respondent  for  which  he  may  have  no  adequate  reme- 
dy. The  appellants  by  their  conduct  induced  respondent  to 
pay  a  portion  of  the  purchase  price,  and  to  enter  into  pos- 
session of  the  premises  in  good  faith,  and  to  make  valuable 
improvements.  Upon  the  plainest  principles  of  justice,  re- 
spondent should  be  held  to  be  the  equitable  owner  of  the 
premises,  and  appellants  should  not  be  permitted  in  a  court 
of  equity  to  deny  such  ownership  in  him.  Neither  the  stat- 
ute of  frauds  nor  the  various  statutory  provisions  enacted 
for  the  protection  of  a  homestead  claimant  can  be  held  to 
do  away  With  the  general  equity  doctrine  of  estoppel  in  pais. 
While  it  is  true  some  courts  have  held  to  the  contrary,  the 
weight  of  modem  authority  is  to  the  effect  that  the  doctrine 
of  equitable  estoppel  will  be  applied  to  a  married  woman, 
as  well  as  to  a  feme  sole.  The  doctrine  is  not  invoked  to 
render  valid  a  contract  which  is  void  under  the  statute  of 
frauds  or  under  statutes  for  the  benefit  or  protection  of  the 
homestead  claimants,  but  it  is  invoked  to  prevent  the  suc- 
cessful perpetration  of  fraud  by  preventing  wrongdoers  from 
urging  the  provisions  of  such  statutes  to  shield  them  in  their 
tortious  conduct.  We  are  agreed  that,  under  the  facts  as 
disclosed  by  this  record,  the  appellants  should  be,  and  are, 
estopped  from  asserting  title  to  the  premises  as  against  the 
respondent." 

See  authorities  cited  in  support. 

In  the  instant  case,  it  appears  that  the  Kruegers  in- 
tended, in  making  the  conveyance  to  plaintiff,  to  part  with 
their  home  and  their  homestead  rights  in  the  premises,  and, 
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at  the  time,  considered  this  disputed  strip  as  a  part  of  the 
home;  that,  soon  after  making  the  contract/  and  before  the 
deed  was  made,  they  did  abandon  the  premises  and  surren- 
dered all  homestead  rights  in  the  premises;  that,  at  the  time 
the  deed  was  made,  Mrs.  Krueger  had  no  homestead  right  in 
this  property;  that  they  had  never  occupied  the  east  half 
of  these  two  lots,  as  a  home,  separate  and  apart  from  her 
occupancy  of  this  building  on  the  west  half;  that,  when 
they  left,  they  surrendered  all  homestead  rights  in  the  prop- 
erty. It  further  appears  that  they  abandoned  the  home  in 
conaideFation  of  the  plaintiff's  promise  to  purchase,  and 
in  reliance  upon  his  paying  the  consideration  stipulated  in 
the  contract  therefor.  An  estoppel  can  be  invoked  against  a 
married  woman,  as  well  as  against  a  single  woman,  when- 
ever, by  her  conduct,  she  has  led  another  to  the  doing  of  a 
thing  which  it  would  be  inequitable  afterwards  to  permit 
her  to  deny  his  right  to  do.  Equity  will  not  permit  this 
atatute,  made  for  the  protection  of  women  in  a  home,  to  be 
invoked  as  a  shield  to  perpetrate  a  fraud.  These  statutes 
were  not  enacted  to  encourage  frauds  and  cheats.  In  thi» 
case,  plaintiff  paid  the  price  agreed  to  be  paid  for  the 
property,  took  possession,  expended  large  sums  of  money 
in  improvements:  all  of  which,  we  think  this  record  shows, 
was  known  to  Mrs.  Krueger.  She  is  now  chopped  to  deny 
that  which  she  encouraged  the  plaintiff  to  believe  to  be  a 
fact,  and  which  she  must  have  known  he  relied  upon  as  a 
fact  in  consummating  the  deal,  and  in  paying  her  husband 
the  money  called  for  by  the  contract. 

We  have  not  adverted  to  the  matters  discussed  by 
lllrs.  Woodworth  in  her  brief,  for  the  reason  that  she  has 
not  appealed  from  the  judgment  of  the  court,  and  we  are  not 
in  a  position  to  grant  her  any  relief. 

Upon  the  whole  record,  we  think  the  judgment  of  the 
court  was  right,  and  it  is — Affirmed. 


Pbbston,  G.  J.,  WiAVBR  and  Stevens,  JJ.,  conoar. 
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Andrew  J.  Wangbn,  Appellee,  v.  Upper  Iowa  Poweb  Com- 
pany et  al.,  Appellants. 

TBIAL:    Question  Failing  to  Disclose  ProiK>sed  Evidence.    Prejudice 

1  will  not  be  presumed  from  the  exclusion  of  questions  when  the 
record  does  not  disclose  what  counsel  expects  to  prove  thereby. 

MASTEB  AND  SERVANT:    Non-Deiegtable  Duty.    The  master  may 

2  not  delegate  his  duty  to  provide  the  servant  with  a  safe  place 
in  which  to  work. 

RELEASE:    Degree  of  Proof  to  Overthrow.    A  fair  preponderance 

3  of  evidence  is  sufllcient  to  overthrow  a  release  on  the  plea  of 
mental  incompetency  at  the  time  of  signing. 

REIaEASE:    Tender  in  Oase  of  Avoldanca    Where  it  it  sought  to 

4  set  aside  a  release  or  settlement  on  the  ground  of  fraud,  a  ten- 
der of  the  consideration  paid  need  not  be  made  before  action  is 
commenced. 

Appeal  from  Allamakee  District  Court. — ^A.  N.  Hobson, 

Judge. 

December  14,  1918. 

AcnoN  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  employed  by  defendants. — Affirmed. 

Frank  Sayre  and  I>.  J.  Murphy,  for  appellants. 

Wm.  8.  Hart,  for  appellee. 

Stevens,  J. — I.  While  plaintiff  was  engaged,  with  a 
fellow  workman,  in  mixing  concrete,  upon  a  staging  or  scaf- 
fold, for  a  dam,  the  scaffold  fell,  throwing  him  to  the 

ground,  injuring  his  shoulder  and  breast, 

^'  telifn  '  to^fi^   ^^^  breaking  some  of  his  ribs.    At  the  time 

eiiSencf)?^"^     of  the  accident,  there  was  a  mortar  box  on 

the  platform,  containing  about  two  tons  of 
mixed  concrete.  Appellant  complains  of  several  rulings  of 
the  court,  excluding  evidence  offered  on  behalf  of  the  de- 
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fendant  The  physician  who  dressed  plaintiff's  injuries  and 
attended  him  was  called  as  a  witness  by  defendant,  and  was 
asked  to  state  whether,  when  he  first  saw  plaintiff,  at  a 
shanty  near  the  dam,  the  latter  was  reclining  or  sitting  np. 
The  evidence  showed  that  plaintiff  walked  immediately  from 
the. scene  of  the  accident  to  a  shanty,  where  he  was  placed 
upon  a  cot.  The  question  propounded  was  objected  to,  up- 
on the  ground  that  the  witness  was  incompetent,  under  Sec- 
tion 4608  of  the  Code.  At  this  point,  a  controversy  arose 
between  counsel,  and  the  jury  were  sent  out  of  the  room, 
but  were  soon  recalled,  and  the  court  ruled  that  the  witness 
could  not  be  examined  upon  the  question  of  ^'injuries  sus- 
tained by  plaintiff  while  he  was  in  attendance  upon  him." 
No  further  questions  were  propounded  to  the  witness,  nor 
did  counsel  indicate  what  they  expected  to  prove  by  the 
witness. 

We  have  frequently  held  that,  where  the  record  does 
not,  in  some  way,  disclose  what  answer  the  witness  would 
have  made  to  the  question,  or  otherwise  reveal  what  coun- 
sel expects  to  prove  thereby,  no  prejudice  is  shown,  and  none 
will  be  presumed.  Arnold  v.  LfWingston,  155  Iowa  601; 
Jacobs  V.  City  of  Cedar  Rapids,  181  Iowa  407.  It  is,  there- 
fore, unnecessary  for  the  court  to  discuss  the  question  of 
waiver,  argued  by  counsel. 

II.  The  sixth  instruction  given  by  the  court  was  as 
follows : 

'^he  duty  of  defendant  to  furnish  plaintiff  a  reasonably 
safe  place  in  which  to  work  could  not  be 


^  ^jfjnfnonSeie^  del^ated  to  Others,  and  it  is  not  material, 

SO  far  as  this  case  is  concerned,  hy  whom 
the  scaffold  and  platform  were  constructed.'^ 

The  portion  of  the  instruction  excepted  to  is  printed  in 
italic.  Defendant  offered  some  evidence  that  plaintiff  assist- 
ed in  the  construction  of  the  platform  upon  which  he  was 
working  at  the  time  he  was  injured;    but  the  preponder- 
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ance  was  to  the  contrary,  and  the  jury,  in  answer  to  a  spe- 
cial interrogatory,  so  found.  It  was,  of  course,  the  duty 
of  defendant  to  use  reasonable  care  to  provide  plaintiff  a 
reasonably  safe  place  to  work.  Looney  v,  Onrfield  Coal  Co., 
166  Iowa  136;  Winslow  v.  Commer/Hal  Bldg.  Co.,  147 
Iowa  238;  Christicm  v.  City  of  Ames,  167  Iowa  468;  Aga 
V.  Hwrhach,  140  Iowa  606;  Hook  v.  Chicago  G.  W.  R.  Co., 
168  Iowa  304.  And  this  duty  could  not  be  delegated  to 
another,  so  as  to  escape  liability.  Christian  v.  City  of  Ames, 
supra;   Winslow  v.  Commercial  Bldg  Co.,  supra. 

No  evidence  tending  to  show  that  plaintiff  was  guilty 
of  contributory  negligence  in  the  construction  of  the  plat- 
form was  offlered.  The  portion  of  the  instruction  com- 
plained of  was,  in  any  event,  clearly  without  prejudice,  and 
requires  no  further  consideration. 

III.  The  accident  occurred  on  December  10,  1908; 
and,  on  February  23d  following,  the  defendant  claims  to 
have  made  a  full  settlement  with  plaintiff  for  his  injuries, 

for  which  {125  was  paid  him,  and  an  alleged 
8.  RBLBA8B :  degree  receipt  taken  therefor  was  offered  in  evi- 

of  proof  to  OYer- 

throw.  dence.    The  settlement  was  fully  pleaded  in 

defendant's  answer.  In  reply,  plaintiff  de- 
nied the  settlement,  or  that  he  was  paid  a  sum  of  money 
therefor,  and  alleged  that,  at  the  time  it  is  claimed  the  set- 
tlement was  made,  he  was  of  unsound  mind,  and  incapable  of 
comprehending  or  understanding  the  nature  of  the  alleged 
transaction. 

In  this  connection,  counsel  for  defendant  requested  the 
court  to  instruct  the  jury  as  follows: 

"If  you  And  that  plaintiff  gave  defendant  a  written 
statement  of  settlement  of  his  claim  herein,  then,  unless  you 
also  find,  by  clear  and  convincing  evidence,  beyond  a  rea- 
sonable controversy,  that  plaintiff,  at  the  time  of  giving  such 
statement,  was  in  such  a  state  of  mind  that  he  did  not 
know  and  could  not  understand  its  meaning,  and  that  he 
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did  not  agree  thereto  because  of  such  state  of  mind,  then 
your  verdict  should  be  for  the  defendant." 

The  offered  instruction  was  refused  by  the  court,  aL.d 
the  jury  was  instructed  that,  while  the  settlement  was,  oi 
its  face,  valid,  it  could  be  overcome  by  a  preponderance .  of 
the  evidence  in  favor  of  defendant. 

Authorities  from  other  jurisdictions  dted  by  counsel 
perhaps  tend  to  sustain  the  requested  instruction ;  but  this 
court  has  often  held  that,  where  fraud  or  mental  incom- 
petency is  pleaded  for  the  purpose  of  setting  aside  or  over- 
coming a  release  or  settlement,  a  preponderance  is  all  that 
is  required  therefor.  Reddington  v.  Blue  d  Raftery,  168 
Iowa  34 ;  Piatt  v.  American  G.  P.  Co.,  169  Iowa  330 ;  Bey- 
mour  V.  Chicago  d  N.  W.  R.  Co.,  181  Iowa  218 ;  Otoetis  v. 
Norwood  WMte  Coal  Co.,  157  Iowa  389.  It  follows  that 
the  court  did  not  commit  error,  either  in  refusing  the  of- 
fered instruction  or  in  the  instruction  given. 

Counsel  for  appellimt  also  urges  that  plaintiff  was  re- 
quired to  return  the  consideration  paid  him  for  the  alleged 
settl^nent,  before  commencing  an  action  for  damages.    This 

question  was  not  raised  in  any  way  in  the 
4.  bkoasb  :  tender  court  below,  either  by  demurrer,  answer,  mo- 
in  cue  of  aroid-  ^^^  ^^^  verdict,  or  request  for  an  instruc- 


tion, and  must,  therefore,  be  deemed  to  have 
been  waived.  Ormsby  v.  Budd,  72  Iowa  80.  But,  whether 
waived  or  not,  plaintiff,  in  reply  to  the  allegation  of  de- 
teidant's  answer  of  settlement,  set  up  that  same  was  ob- 
tained while  he  was  of  unsound  mind,  by  the  fraud  and 
duress  of  the  defendant,  and  specifically  denied  that  any 
consideration  was  paid  him.  Plaintiff  also  testified  that  he 
had  no  recollection  or  knowledge  of  the  settlement,  or  that 
defendant  paid  him  any  sum  whatever.  The  jury  found 
that  plaintiff,  if  he  signed  the  receipt  offered  in  evi- 
dence, did  not  voluntarily  and  knowingly  do  so.  Where  it 
iB  sought  to  set  aside  a  release  or  settlement  upon  the 

Vol.  186  U. — 8 
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ground  of  fraud,  a  tender  of  the  consideration  paid  therefor 
need  not  be  made  before  action,  is  commenced.  See  v.  Car- 
bon B.  Coal  Co.,  159  Iowa  413 ;  Reddington  v.  Blue  d  Rap 
tery,  168  Iowa  34,  46;  Jeez  v.  McDonald  Mfg.  Co,,  179 
Iowa  193. 

V.  Without  reviewing  the  evidence  in  detail,  suffice 
it  to  say  that  we  have  carefully  examined  the  record,  and 
are  of  the  opinion  that  there  was  sufiScient  evidence  to  take 
the  case  to  the  jury,  and  thaflhe  verdict  is  not  so  excessive 
as  to'  indicate  passion  and  prejudice  upon  the  part  of  the 
jury,  or  to  justify  our  interference  therewith.  As  we  find 
no  error  in  the  record,  the  judgment  of  the  court  below 
must  be,  and  is> — Affirmed. 

Prbston,  0.  J.,  Wbavbe  and  Gaynob,  JJ.,  concur. 


William  Winnikd,  Appellant,  v.  T.  F.  Hetman,  Appellee. 

FIXTUKES:    Inteatlon    And    Maimer    of    Oonstrnctlon.    Improve- 

1  ments  are  not  trade  fixtures,  but  a  ]>art  of  the  realty,  when 
added  by  a  tenant  with  intention  to  permanently  annex  them 
to  the  realty,  or  when,  with  a  contrary  intent,  he  so  constructs 
them  that  they  may  be  removed  only  by  doing  substantial  injury 
to  the  realty. 

FULYUBBS:    Innocent  Purchasers.    Purchasers  of  realty  whidi  is 

2  in  the  possession  of  a  tenant,  take  title  to  improvements  placed 
thereon  by  the  tenant,  when  such  improvements  appear  to  be  a 
permanent  part  of  the  realty,  and  no  fact  suggests  any  inquiry 
to  the  contrary. 

Appeal  from  Carroll  District  Court. — ^M.  E.  Hutchuoi«, 

Judge. 

Dbcsmbbr  14,  1918. 

AcnoN  to  recover  damages  consequent  upon  the  removal 
of  a  second  floor  constructed  by  a  tenant  in  one  end  of 
the  demised  building,  and  a  stairway  thereto.    At  the  dose 
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of  evidence,  the  court,  on  motion,  directed  a  verdict  for  de- 
fendant, on  which  judgment  was  entered.  The  plaintiff  ap- 
peals.— Reversed. 

Brown  McCrary,  for  appellant. 

W.  C.  Saul  and  W.  I.  Said,  for  appellee. 

Ladd,  J. — I.  MacLagan  owned  Lot  1  and  part  of  Lot 
2  in  Block  21  in  Carroll,  on  which  stood  a  brick  building. 
The  defendant,  as  lessee  of  MacLagan,  occupied  one  room 

thereof,  19  feet  wide  and  39  feet  long,  and 

1-  JJt^^^^im^      basement,  as  a  candy  store  and  ice  cream 

■MAo^of  con-  parlor,  from  about  1902  until  sometime  in 

1916.  In  1909,  MacLagan  conveyed  the 
premises  by  warranty  deed  to  Ouy.  It  appears  that  there 
was  a  balcony  at  the  back  end,  about  6  or  7  feet  wide^  and 
7  feet  above  the  floor,  with  a  narrow  stairway  up  to  it  This 
balcony  was  attached  by  two  iron  rods  to  the  joist  aborei 
and  rested  on  a  2x4  scantling,  the  back  and  the  ends  being 
nailed  to  the  walls  and  two  posts  in  front,  j^ccording  to 
Heyman,  MacLagan  told  him  he  could  build  onto  the  bal- 
cony or  take  it  down,  and  he  built  onto  it  twice,  prior  to  the 
conveyance  to  Guy,  and  put  in  an  oak  stairway  after  such 
conveyance.  Heyman  yielded  possession  in  1916,  and  in  do- 
ing so,  removed  the  balcony,  as  extepded,  and  also  the  stair- 
way ;  and  in  this  action,  plaintiff,  Winnike,  who  went  into 
possession  as  lessee  of  Guy,  for  himself  as  assignee  of  Guy, 
seeks  to  recover  the  value  of  the  property  removed,  and  the 
consequent  damages  to  the  building.  The  defendant  allied 
that  the  floor  and  stairway  constituted  trade  fixtures,  and 
that  he  had  the  right  to  remove  them. 

But  two  questions  are  involved,  though  appellant's  ar- 
gument has  taken  a  wide  range:  (1)  Whether  the  extended 
balcony  and  stairway  were  trade  fixtures;  and  (2)  whether 
Ouy  acquired  title  to  said  balcony  as  extended,  under  his 
warranty  deed  from  MacLagan. 
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'Trade  fixtures''  is  a  term  usually  employed  to  describe 
property  which  a  tenant  has  placed  on  rented  real  estate, 
to  advance  the  business  for  which  it  is  leased,  and  which 
may,  as  against  the  lessor,  be  removed  at  the  end  of  the 
tenant's  term.  Ray  v.  Young,  160  Iowa  ^13,  where  rules  on 
the  subject  are  gathered.  That  the  floor  or  extended  balcony 
was  constructed  in  connection  with  the  defendant's  business^ 
there  can  be  no  doubt;  and  from  the  evidence,  the  jury 
might  have  concluded  that  defendant  had  no  intention  that 
the.  additions  should  become  a  permanent  part  of  the  im- 
provement. He  bore  the  expense,  and  MacLagan  had  no 
connection  therewith,  save  in  saying  to  defendant  that  ''he 
could  build  onto  the  balcony  or  take  it  down."  There  was 
nothing  in  its  appearance,  as  extended,  to  indicate  that  it 
was  other  than  a  permanent  structure^  Brick  were  removed 
from  the  wall,  and  the  ends  of  the  joists  inserted  in  the 
holes  left,  and  the  floor  rested  on  these  joists.  From  the 
first  floor,  an  oak  stairway  led  to  the  floor  above.  In  1916, 
defendant  notified  Ouy  tl^at  he  would  yield  possession,  and 
Guy  leased  the  premises  as  they  then  were,  to  plaintiff. 
Guy  was  without  information  as  to  who  had  constructed  the 
second  floor;  and,  though  the  stairway  was  installed  after 
he  obtained  title  to  the  property,  he  knew  nothing  concern- 
ing this.  Shortly  thereafter,  defendant  removed  the  floor  and 
stairway,  leaving  some  of  the  joists  sticking  in  the  walls, 
and  the  holes  out  of  which  the  ends  were  taken  were  not 
repaired.  The  brick  were  replaced  and  plastered  in  by 
plaintiff!  at  considerable  expense;-  and  for  this,  recovery 
was  sought. 

One  Johnson  testifled  that  he  had  removed  the  floor  and 
stairway  for  defendant;  ''took  it  out  in  pieces,  the. stair- 
way in  one  piece;"  and  that  there  was  no  substantial  injury 
to  the  building  after  the  brick  should  be  replaced ;  that 
they  could  have  pried  the  joists  out,  but  sawed  them  off; 
that  the  floor  had  the  appearance  of  being  fastened  into  the 
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building,  and  '4t  would  not  hurt  a  great  deal  to  tear  the 
floor  down  to  the  building.  It  would  probably  injure  it 
some.  •  *  *  It  would  not  injure  the  walls  ol  the  build- 
ing after  it  was  repaired.  You  may  mar  it,  but  you  can't 
fix  it.  Even  if  plastered  up,  it  could  not  be  the  same  as 
before.'^ 

Hoffman  swore  that,  '^by  tilking  the  stringers  out  and 
putting  the  brick  in  there  and  walling  that  up,  I  don't 
think  it  would  hurt  the  building.  I  think  it  was  a  twelve- 
inch  wall,  and  would  not  take  over  one  brick  out;"  and 
that  the  building  was  more  rentable  with  the  two  floors  in 
than  with  but  one. 

From  this  evidence,  we  think  the  issue  as  to  whether 
the  floor  and  stairway  were  trade  fixtures  was  open  to  the 
jury.  The  manner  of  putting  in -the  joists  was  strongly 
indicative  of  a  purpose  to  make  them  a  part  of  the  build- 
ing. Nothing  about  the  floor  or  stairway  suggested  any 
separation  from  the  building,  and  there  was  room  for  find- 
ing that  the  removal  of  the  floor  with  the  joist  wrought  an 
injury  thereto.  In  a  somewhat  similar  case,  the  appellate 
court  of  Illinois  held  that  the  floor  might  not  be  removed 
without  injury,  even  though  the  wall  continued  about  "as 
strong  as  ever,"  and  declared  it  a  part  of  the  realty.  In 
Shapira  v.  Barney,  30  Minn.  59,  a  platform  was  erected  in 
''defendant's  building,  by  Finkelstein  &  Co.,  his  tenants, 
while  occupjring  it  as  a  furniture  store;  that  they  erected  it 
with  the  knowledge  and  consent  of  defendant,  and  at  their 
own  expense,  to  be  used  in  displaying  their  goods;  that  it 
was  fastened  to  four  scantlings,  which  were  nailed  to  the 
walls  of  the  building,  the  stairs  to  it  being  fastened  at  one 
end  to  the  platform,  and  at  the  other  end  to  the  floor ;  that, 
although  it  could  not  be  removed  without  being  taken 
apart,  yet  it  was  capable  of  being  severed  and  taken  away 
without  any  great  injury  to  the  building."  The  court  held 
that  it  was  a  trade  fixture. 
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Whether  the  additions  in  question  are  to  be  regarded 
as  trade  fixtures  depends  on  the  intention  of  defendant  in 
putting  them  in,  the  manner  of  their  attachment  to  the 
building,  and  the  manner  and  purpose  of  their  use  in  con- 
nection therewith;  and  possibly  other  matters.  If  the  ten- 
ant intended  permanently  to  annex  them  to  the  building, 
or  if  they  might  not  be  removed  without  substantial  injury 
thereto,  they  are  not  to  be  regarded  as  trade  fixtures,  but  as 
a  part  of  the  realty.  If,  however,  the  tenant  entertained  no 
such  intention,  and  they  might  be  removed  without  sub- 
stantial injury  to  the  building,  then  they  are  trade  fixtures, 
and  defendant  had  the  right  to  remove  them.  The  issues 
as  to  intent  and  as  to  substantial  injury  to  the  building 
should  have  been  submitted  to  the  jury. 

II.  The  assignor  of  plaintiff,  the  owner  of  the  prem- 
ises, purchased  same  of  MacLagan  without  notice  that  the 
balcony  or  upper  floor  had  been  erected  by  defendant,  or 

that  any  claim  to  it  as  a  trade  fixture  ex- 

2.  FirruBas:  isted.     The  evidence  was  such  as  to  war- 

innocent  por-      ^^^  ^  ^^^.^^  ^^^^  ^^^  ^^^^  including  the 

joist,  appeared  to  be  a  permanent  part  of 
the  building,  there  to  be  used  as  part  of  the  realty,  and  es- 
sential to  its  beneficial  enjoyment.  If  so,  the  law  protected 
Quy  as  an  innocent  purchaser,  and  the  floor  passed  under 
the  conveyance  to  him.  Bullard  v.  Hopkins,  128  Iowa  703 ; 
StUlman  v.  Plenniken,  58  Iowa  450;  Roth  v.  OolUns,  109 
Iowa  601. 

Appellee  relies  on  Crooks  v,  Jenkins,  124  Iowa  317, 
where  it  was  held  that  the  notice  charged  by  possession  of  a 
tenant  is  not  limited  to  rights  incident  to  his  tenancy,  but 
extends  to  all  interest  acquired  by  collateral  or  subsequent 
agreements,  and  on  the  doctrine  of  Mr.  Pomeroy,  that : 

^Tossession  of  a  third  person  is  said  to  put  a  purchaser 
upon  inquiry,  and  he  is  charged  with  notice  of  all  that  he 
might  have  learned  by  a  due  and  reasonable  inquiry  of  the 
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occupant,  with  respect  to  every  ground,  source,  and  right 
of  his  possession.  Anything  short  of  this  would  fail  to  b^ 
r^Bonable  and  due  inquiry." 

This  in  no  manner  conflicts  with  the  decisions  cited 
above.  Had  there  been  aoything  about  the  floor  reasonably 
to  have  put  Guy  upon  inquiry  in  purchasing  the  property,  as 
to  whether  it  was  a  trade  fixture,  he  must  have  ascertained 
the  facts  in  relation  thereto  from  the  tenant.  But,  in  so 
far  as  appears,  there  was  no  more  reason  for  so  doing  than 
to  inquire  concerning  who  had  put  down  the  first  floor,  oi 
other  parts  of  an  apparently  completed  building.  Xothing 
about  the  premises  or  possession  thereof  suggested  inquiry' 
concerning  the  upper  floor  or  interest  of  the  tenant  there- 
in; and  plaintiff,  as  assignee  of  Guy,  under  the  evidence, 
was  entitled  to  recover  damages  consequent  on  the  re- 
moval of  said  floor.  There  was  sufficient  evidence,  at  least, 
to  carry  to  the  jury  the  issue  as  to  whether  plaintiff  might 
recover  damages  consequent  on  the  removal  of  the  floor.  As 
to  whether  plaintiff  was  entitled  to  a  directed  verdict,  we 
express  no  opinion. — Reversed. 

Pbbston,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


Mabib  Yocum,  Appellant,  v.  Boyd  Husted  et  al.,  Appellees. 

APPEAL   AND   EBBOB:    PresmnptionB — Ezdiuion   of   Evidence— 

1  Kec688ity  to  Disclose  Purpose.  Counsel  need  not  formally  state 
just  what  lie  expects  to  show  by  his  excluded  questions,  when 
the  same  may  be  reasonably  inferred  from  the  form  of  the 
questions,  Judged  in  the  light  of  the  entire  record. 

EVIDENCE:    Admlssiona — ^Acquiescence  or  Silence.    Failure  of  a  par- 

2  ty  (under  circumstances  which,  In  reason,  call  upon  him  to  as- 
sert the  truth  of  a  material  fact)  to  either  deny  or  affirm  the 
truth  of  material  and  relevant  statements  attributed  to  him  by 
a  stranger  to  the  litigation,  is  admissible  as  an  implied  admis- 
sion. 
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OOKSPIBAOT:     Oivtt  Liability—- Evldeiice.    On   a  charge   that,   at 

3  the  funeral  of  plaintiff's  husband,  the  defendants  conspired  to 
accuse  plaintiff  of  having  caused  the  death  of  deceased  by  crim* 
inal  means,  evidence  is  admissible  to  show  that  such  atcusa- 
tion  was  made;  that  said  accusation  was  made  by  all,  or  by 
certain  of  the  defendants;  that  defendants  requested  that  public 
officials  be  consulted,  prior  to  going  on  with  the  funeral;  and 
that  such  officials  were  consulted,  etc. 

Evans  and  Pbeston,  JJ.,  dissent  as  to  the  sufficiency  of  the  evi- 
dence to  present  a  Jury  question,  and  as  to  the'  correctness  in 
form  of  the  questions  propounded. 

LIBEL  Ain>  SLANDBB:     Evidence — Defamatory  Sense  of  Words. 

4  The  understanding  of  people  as  to  the  sense  in  which  words 
were  spoken  is  admissible  on  the  issue  whether  the  words  were 
spoken  in  a  defamatory  sense. 

PLEADING:    Issue,  Proof,  and  Variance— Conspiracy  to  Slander — 

5  Individual  Slander.  An  averment  of  a  conspiracy  to  slander 
will  not,  on  failure  of  proof  of  conspiracy,  authorize  a  Judgment 
for  an  individual  slander.     (Sees.  3599,  3639,  Code,  1897.) 

Note:     Bee  Overstreet  v.  New  Nonpareil  Co.,  184  Iowa  485. 

Appeal  from  Clarke  District  Court. — Thomas  Maxwell, 

Judge. 

May  13,  1918. 

Rehbarinq  Denied  December  14,  1918. 

Suit  to  recover  damages  because  defendants  engaged  in 
a  conspiracy  to  slander  the  plaintiff.  The  defendants  are 
jointly  impleaded  for  this  allied  conspiracy,  and  it  is  fur- 
ther charged  that  each  and  all  of  them  carried  out  the  ob- 
jects of  the  conspiracy,  and  did  slander  the  plaintiff.  There 
were  directed  verdicts  for  each  of  the  defendants,  jointly  and 
severally,  and  plaintiff  appeals. — Reversed  and  remanded. 

Mason  d  Dyer,  for  appellant. 

0.  M.  8laym4iker,  for  appellees. 

Salinger,  J. — I.  The  petition  was  in  three  counts.  We 
need  consider  the  first  one  only,  because  all  matter  added 
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in  the  second  and  third  count  to  the  allegations  of  the 
first  has  no  support  in  the  evidence.  The  first  count  charges 
that  the  defendants,  Boyd  Husted,  Earl  Husted,  and  Gale 
Husted,  conspired  together  at  the  funeral  of  their  father, 
who  was  the  husband  of  the  plaintiff,  to  publish  the  false 
accusation  that  plaintiff  was  guilty  of  the  murder  of  her 
said  husband,  by  poison  administered. 

At  the  close  of  all  the  testimony,  all  three  of  the  de- 
fendants moved  jointly  and  severally  that  verdict  be  di- 
rected for  them,  on  the  general  ground  that  there  was  no 
competent  evidence  of  conspiracy  or  of  joint  action,  to  sup- 
port a  recovery  on  the  petition.  The  court  finally  directed 
verdict  for  all  of  the  defendants,  and  appellant  complains. 

The  record  is  out  of  the  ordinary,  in  that  most  of  it 
exhibits  exclusions  of  testimony.    Practically  all  received 
was  this :  Plaintiff  was  married  to  the  father  of  the  defend- 
ants on  May  27,  1913;   she  lived  with  him 
1.  aptbai.  AND        until   his   death;    all    arrangements   were 
SoSTr'exSu"^  made  for  having  the  funeral  cortege  depart, 
dence:  neces-      but  the  departure  was  held  up  for  some 
voT^om.  thing  like  an  hour;  while  in  the  carriage  m 

the  funeral  procession,  with  her  daughter 
and  the  daughter's  husband,  the  defendant  Earl  Husted,  the 
latter  said  to  plaintiff  she  never  would  have  come  out  and 
married  his  father  if  she  hadn't  wanted  to  get  his  money; 
she  answered,  ^^o  you  think,  as  happy  as  your  papa  and  I 
lived  together,  that  I  would  do  anything  to  shorten  his 
days?"  and  he  replied,  "It  looks  that  way;"  and  aftei^  the 
death,  plaintiff  and  some  of  the  sons  called  on  the  doctor 
who  attended  decedent  in  his  last  illness,  bottles  of  medicine 
were  brought,  and  the  substance  of  the  talk  was  a  state 
ment  by  EJarl,  in  connection  with  the  death  of  his  father, 
that  they  suspected  the  poisoning  of  the  father  by  plaintiff. 
But,  on  the  authority  of  Campbell  v.  Park,  128  Iowa  181. 
we  may  consider  what  would  be  in  the  record,  had  it  not 
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been  wrongfully  excluded.  As  was  said  in  Ballinger  v.  Gon- 
noble,  100  Iowa  121,  at  129: 

"It  is  well  to  consider  what  the  question  propounded  to 
the  appellant  and  the  testimony  which  it  was  proposed  he 
should  give,  tended  to  prove." 

At  this  point,  appellee  urges  that  there  should  be  no 
reversal  for  exclusion,  unless  there  be  a  formal  offer  to 
show  what  answer  is  expected.  The  writer  took  that  posi- 
tion in  the  dissent  in  Americam,  Exp,  Co,  v,  Dea  Moines  Nat, 
Bank,  177  Iowa  478,  but  was  in  the  minority.  Beyond  de- 
bate, it  is  easier  to  infer  what  would  have  been  answered  in 
the  case  before  us  than  to  infer  it  in  the  Empress  Company 
case.  And  within  the  rule  of  that  case,  the  form  of  ques- 
tions here,  in  the  light  of  the  whole  record,  sufficiently  in- 
dicates what  plaintiff  was  attempting  to  prove.  It  may  be 
added  that  proffert  was  frequently  made  and  frequently  re- 
jected or  excluded. 

Had  some  of  the  exclusions  complained  of  not  been 
made,  it  may  reasonably  be  said  that  much  would  have  been 
added  to  the  weight  of  the  testimony  for  the  plaintiff.    We 

should  now  know  why  proceeding  with  the 

2.  evidbncb:  ad-     funeral  procession  was  delayed.    Had  it  not 

fence *^  ^^  "*      ^^'^  stricken  out,  the  record  would  show 

that  the  undertaker,  Benson,  said,  in  the 
presence  of  Gale  Husted  and  of  others,  "Mrs.  Husted,  you 
have  already  got  more  trouble  than  you  could  bear;  I  have 
still  another  to  add  to  it;  your  son  accuses  you  of  his  fa- 
ther's death ;"  that  plaintiff  then  inquiring  what  son  it  was, 
Benson  replied,  pointing  to  Oale,  "that  one  there,"  and  said 
it  was  Gale;  that  Gale  remained  silent,  and  did  not  deny 
he  was  making  such  accusation.  Under  the  principle  de- 
clared in  Foster  v.  Trenary,  65  Iowa  620,  at.  624,  this  made 
it  at  least  a  question  for  the  jury  whether  Gale  was  mak- 
ing such  accusation.  Had  it  not  been  stricken  out,  it  would 
be  in  the  record  that,  after  being  told  of  the  attitude  of 
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Oale,  plaintiff  went  to  an  upstairs  room,  where  her  daugh- 
ter and  defendant  Earl  Husted  were;  that,  in  the  pre^nce 
of  Earl,  she  said  to  her  daughter,  "Do  you  know  why  they 
have  held  the  funeral?"  The  daughter  replying,  **Why?" 
plaintiff  said.  "The  boys  are  suspicious  of  me  being  the 
cause  of  your  father^s  death."  The  daughter  exclaimed, 
^H3h,  Earl,"  and  fainted ;  and  Earl  seems  to  have  remained 
silent,  except  for  the  statement  in  the  carriage,  made 
later,  and  already  set  oht.    Had  it  been  received,  we  would 

have  an  answer  from  plaintiff  as  to  wheth- 
3.  Conspiracy  :  er,  on  the  day  of  the  funeral,  there  was  an 
erwen^!*"**^  ■  accusatiou  Or  charge  made  against  her,  ac- 
cusing her  of  being  the  cause  of  her  hus- 
band's death,  and  who  made  it.  We  would  have  an  answer 
from  the  undertaker,  on  whether  either  of  the  defendants 
asked  him  as  to  the  wisdom  of  calling  up,  or  told  him  to 
call  up,  the  coroner  or  county  attorney,  and  whether  he  did 
call  these  ofiScers  up,  and  at  the  request  of  the  defendants, 
or  one  or  more  of  them.  The  undertaker  did  testify  he  had 
conferences  with  some  of  the  defendants  in  two  places,  but 
was  not  allowed  to  say  whether,  as  a  result  thereof,  he  called 
up  the  county  attorney,  and  inquired  whether,  under  the 
circumstances,  he  should  proceed  with  the  funeral ;  whether 
or  not,  from  what  he  heard  the  defendants,  or  some  of  them, 
say,  he  believed  it  his  duty  not  to  inter  the  body  until  after 
the  facts  had  been  laid  before  the  peace  authorities.  The 
county  attorney  was  not  allowed  to  say  whether  the  under- 
taker called  him  up  in  reference  to  this  subject,  and  if  he 
did,  what  he  said.  Had  his  testimony  been  received,  it  is 
reasonable  to  infer  he  might  have  said  Benson  informed 
him  that  members  of  the  Husted  family  were  objecting  to 
the  interment  of  the  body ;  that  these  members  claimed  the 
death  of  their  father  was  caused  by  foul  play ;  and  that  the 
undertaker  wanted  the  advice  of  the  county  attorney  on 
whether  the  body  should  be  interred  then,  or  further  de- 
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velopments  be  awaited.    Had  answers  been 

*•  -I'S^Ji"*^  -•      permitted,  there  would  hfive  been  such  tes- 

fmSSopy^fleiiBe    ^^^^ny  as  is  permitted  by  cases  like  Arnold 
of  words.  ^    i^i^^  i4j^  jQ^a  59g^  Barton  r.  Holmes, 

16  Iowa  252,  Kidd  v.  Word,  91  Iowa  371,  Winter  v.  Allhaugh, 
78  Iowa  79,  and  Prime  v.  Eastioood,  45  Iowa  640,  as  to  the 
understanding  of  words  spoken,  leaving  it  a  question  for  the 
jury  whether  the  words  were  used  in  a  defamatory  sense. 
Had  reasonable  latitude  in  receiving  testimony  been  in- 
dulged  in,  there  is  every  reason  to  believe  it  would  have  be- 
come a  question  for  the  jury  whether  what  each  of  the  de- 
fendants said,  did,  or  omitted  to  do,  established  that  they 
were  acting  together  in  charging  the  plaintiff  with  having 
murdered  her  husband.  It  may  be  conceded  that  no  one 
of  the  items  excluded  would  make  a  case  for  a  jury,  or  even 
that  all  the  excluded  matters  would  not  make  such  a  case, 
without  being  added  to  what  was  received.  But  a  litigant 
is  not  bound  to  make  his  case  by  one  answer,  and  it  is 
dear  there  was  error  in  excluding  many  proper  items  of 
proof.  This  is  so  unless  a  conspiracy  may  not  be  shown  by 
circumstantial  -evidence  and  reasonable  inferences  and  de- 
ductions therefrom — ^which  is  not  the  law.  See  Spies  v. 
•People,  122  111.  1  (12  N.  E.  865). 

We  are  of  opinion  that  the  exclusions  which  have  been 
rrferred  to  were  erroneous,  and  that  the  testimony  re- 
ceived, plus  what  it  is  reasonable  to  believe  would  have 
been  added,  had  there  not  been  such  exclusions,  required 
submitting  the  charge  of  conspiracy  to  the  jury.  This,  of 
course,  is  a  contingent  holding;  and  whether,  on  retrial, 
this  charge  shall  be  submitted  to  the  jury,  depends  upon 
whether  the  answers  erroneously  rejected  will  be,  in  sub- 
stance, what  we  have  assumed  they  will  be.  This  is  neces- 
sarily the  situation,  whenever  there  is  a  reversal  for  ex- 
clusion. We  cannot  reverse  without  inferring  that  what  was 
excluded  is  material.     But  it  may  always  transpire  that, 
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when  answer  is  made,  nothing  material  is  adduced. 

II.  The  trial  court  held  that,  though  proof  of  con- 
spiracy had  failed,  yet  any  individual  defendant  might  be 
held  liable,  if  there  was  evidence  that,  as  an  individual,  he 

did  what  the  petition  charged;  and  it  was 

*■  proot  aSi*Tiirl?*'f^rth«P  of  opinion  there  was  evidence  of 

^^  SSS^^'   such  individual  action  against  the  defend- 

4er.  '  ants  Earl  Husted  and  Oale  Husted.     In 

some  of  the  earlier  cases,  this  court  took  the 
view  that,  where  a  joint  tort  is  averred,  a  joint  tort  must 
be  shown,  and  if  that  fails,  no  judgment  of  any  kind  should 
be  rendered.  See  Barnes  v.  Etmenga,  53  Iowa  497.  This 
holding  of  the  Barnes  case  was,  in  effect,  overruled  in  Bos- 
toeU  d  Tohin  v.  Gates,  56  Iowa  143,  at  144,  in  Lull  v.  Ana- 
mosa  Nat.  Bank,  110  Iowa  537,  at  644,  and  in  Btate  v.  Ma- 
Aninch,  172  Iowa  96,  at  105.  The  great  weight  of  authority 
in  the  present  day  is  against  said  ruling  in  the  Barnes  case. 
Charges  of  joint  action  are  now  dealt  with  ^'on  the  simple 
theory  that  two  equals  two  times  one;  that  an  accusation 
that  A  and  B  committed  a  murder  is,  in  logic,  equivalent  to 
asserting  that  A  committed  murder  and  that  B  did,  and 
that,  therefore,  B  may  not  escape  because  A  proves  inno- 
cent" And  see  Rush  v.  Commomoedlth,  (Ey.)  47  8.  W. 
585;  State  v.  Wadsworth,  30  Conn.  55,  57;  State  ew  rel 
Orijfin  v.  MUls,  39  N.  J.  L.  587 ;  State  v.  McCUntock,  8  Iowa 
203,  at  206;  Chitty  on  Criminal  Law  (3d  Am.  Ed.), 
270,  271 ;  State  v.  Hunter,  33  Iowa  361 ;  Oommowuoealth  v. 
Brown,  78  Mass.  135;  Bosweil  v.  Oates,  56  Iowa  143,  144. 
It  is  said  in  Commonwealth  v.  Brown,  supra : 

''It  is  a  well-established  principle,  in  all  cases,  civil  as 
well  as  criminal,  that  a  charge  in  tort  against  two  is  several, 
as  well  as  joint,  against  all  and  each  of  them.  All  or  part 
may  be  convicted,  and  all  or  part  may  be  acquitted." 

And  in  Lull  v.  Anamosa  If  at.  Bamk,  110  Iowa  537,  we 
say  that  this  rule  ''is  alike  applicable  to  actions  e9  contractu 
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and  ex  delicto."  In  Young  v.  Oormley,  119  Iowa  646,  the 
charge  was  that  a  mayor  and  two  conndlmen  conspired  and 
confederated  together  unlawfully  to  injure  plaintiff's  real 
estate,  etc. ;  and  we  held  that,  to*  bind  all,  a  conspiracy 
must  be  shown;  but  that,  where  a  tort  may  have' been 
committed  by  one  or  more,  independent  of  any  conspiracy, 
the  allegation  of  conspiracy  is  immaterial,  and  recovery  of 
damages  may  be  had  against  any  participating  in  the  tort. 
We  adhere  to  this  rule.  But  though  we  do  so,  we  are  of 
opinion  that,  on  retrial,  such  rule  should  not  be  applied  to 
this  case.  The  basis  of  the  rule  is  that  an  act  is  complained 
of  which  the  defendants  may  do  jointly  or  severally. 

Now,  libel  may  be  the  joint  act  of  several.  One  may 
furnish  the  material  for  the  publication,  and  another  pub- 
lish it.  After  the  publication  is  made,  a  third  person  may 
ratify  it,  or  be  jointly  held  for  circulating  the  published 
libel,  by  selling  the  publication  or  helping  sell  the  same,  or 
otherwise  putting  the  libelous  article  before  those  who, 
without  his  aid,  might  not  see  it  Bee  Fogg  v.  Boston  d  L. 
R.  Co.,  148  Mass.  613  (20  N.  E.  109) ;  Wharton  on  Criminal 
Law  (10th  Ed.)  Section  211a;  State  v.  Armstrong,  106 
Mo.  Sm  (16  S.  W.  604).  But  though  this  be  so  of  libel,  it 
is  not  true  of  slander,  because  there  cannot  be  a  joint  slan- 
der. See  Hinkle  v.  Dwoenport,  38  Iowa  366,  358.  When 
several  say  the  same  slanderous  words  of  the  same  per^n, 
it  is,  in  the  very  nature  of  things,  an  individual  ofltense. 
and  never  a  joint  act.  No  joint  liability  arises  unless  there 
is  a  conspiracy  to  slander.  Hence,  slander  is  an  exception ; 
and  if  there  be  a  suit  for  conspiracy  to  slander,  the  case 
is  at  an  end  if  there  be  no  evidence  of  conspiracy,  even 
though  there  be  evidence  that  the  defendants,  as  individ- 
uals, did  slander. 

Having  held  that,  if  the  proof  failed  on  concerted  ac- 
tion^  the  plaintiff  might  not  proceed  against  either  defend- 
ant, it,  of  course,  becomes  unnecessary  for  us  to  pass  up- 
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on  the  complaint  that  the  trial  court  erred  in  compelling  the 
plaintiff  to  elect  against  which  one  of  the  defendants  she 
would  proceed  as  aa  individual. 

III.  Many  other  exclusions  of  testimony  are  claimed 
to  have  been  erroneous.  As  to  these,  it  suffices  to  say  that 
the  exclusion  made  was  either  right,  or,  if  erroneous,  was 
harmless;  and  that  still  others  are  not  likely  to  recur  on 
retrial.  The  direction  of  verdict  in  favor  of  the  defendants 
was  erroneous.  Wherefore,  the  judgment  below  is  reversed. 
-^Reversed  and  renumded. 

Ladd,  Wbaver,  Gaynob,  and  Stbvbns,  JJ.,  concur. 

£>VANS,  J.  (dissenting).  I.  I  cannot  concur  in  the  re- 
versing opinion.  A  careful  consideration  of  the  record  sat- 
isfies me  that  the  judgment  of  dismissal  should  be  affirmed. 
The  petition  was  in  three  counts.  The  first  count  charged 
a  conqiiracy  to  slander.  The  second  count  charged  that 
the  defendants  slandered  plaintiff,  in  that  they  accused  her 
of  the  crime  of  bigamy.  The  third  count  charged  that  the 
defendants  slandered  her  in  that  they  accused  her  of  being 
an  adventuress.  The  opinion  sustains  the  action  of  the  trial 
court  in  dismissing  the  second  and  third  counts  of  the  pe^ 
tition  for  want  of  evidence  to  support  the  same.  I  con- 
cur in  this  view,  and  therefore  have  no  need  to  consider 
those  branches  of  the  case.  The  all^ations  of  Count  1  are 
as  follows : 

'That  she  is  now,  and  has  been  for  nearly  three  years 
last  past,  a  resident  of  Clarke  County,  Iowa,  having  lived 
from  April  8,  1913,  until  December  7,  1914,  upon  the  farm 
of  one  T.  W.  Husted,  now  deceased,  whose  said  farm  was 
near  Lacelle,  Clarke  County,  Iowa.  That,  during  the  ma- 
jor portion  of  the  time  herein  described,  she  was  acting  as 
housekeeper,  and  performed  the  duties  of  housekeeper  and 
housewife  for  the  said  T.  W.  Husted  upon  his  farm,  and 
that,  up  to  December  6,  1914,  she  enjoyed  the  respect,  con- 
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fidence,  and  esteem  of  the  people  of  that  community  and 
the  communities  where  she  had  hitherto  dwelt,  during  her 
life  of  forty  years.  That  upon  said  date,  viz.,  December  6, 
1914,  and  at  the  funeral  of  the  said  T.  W.  Husted,  the  de- 
fendants herein  named  confederated  and  conspired  together 
to  publish  and  did  publish,  in  the  presence'  and  hearing  of 
one  W.  H.  Benson  and  others  there  assembled  to  attend  the 
funeral  services  of  said  T.  W.  Husted,  as  nearly  as  plaintiff 
can  recall,  the  following  words  and  matter,  to  wit :  That  the 
plaintiff  was  guilty  of  murder  of  the  said  T.  W.  Husted,  by 
means  of  having  administered  to  him  poison,  whereof  he 
died;  that  she  was  guilty  of  bigamy  committed  with  the 
said  T.  W.  Husted ;  that  she  was  an  adventuress,  and  came 
to  the  Husted  farm  for  the  purpose  of  procuring  an  interest 
in  his  estate,  or  getting  money  from  him.  That  they  de- 
sired to  stop  the  funeral,  and  demanded  a  post-mortem  ex- 
amination by  the  coroner  of  Clarke  County.  That  each  and 
all  of  these  said  statements  so  made  were  maliciously  made 
by  one  or  the  other  of  these  defendants,  in  the  presence  of  a 
large  concourse  there  attending  the  funeral,  and  that  simi- 
lar statements  were  maliciously  made  at  the  church,  after 
the  funeral  cortege  had  left  the  house.  That  each  and  all 
of  these  said  statements,  made  in  manner  and  substance  as 
indicated  herein,  were  malicious,  false,  and  untrue,  and  by 
the  defendants  known  to  be  false  and  untrue,  and  were 
made  by  them  for  the  express  purpose  of  depriving  plaintiff 
of  the  benefits  of  public  confidence  and  esteem  and  regard  of 
her  neighbors  and  friends  of  the  said  T.  W.  Husted,  and  for 
the  purpose  of  putting  plaintiff  in  fear  and  consternation, 
and  to  prevent  her  from  claiming  any  share  of  the  estate  of 
the  said  T.  W.  Hhisted,  or  presenting  any  claim  for  services 
which  she  had  rendered  the  said  T.  W.  Husted  during  his 
lifetime,  and  for  the  purpose  of  compelling  plaintiff  to  leave 
the  state  of  Iowa." 

The  majority  opinion  treats  the  foregoing  as  a  charge 
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of  conspiracy  to  slander.  In  the  construction-  thus  put  upon 
the  petition,  I  concur.  The  majority  opinion  holds  that  the 
evidence,  including  that  offered  and  rejected,  was  sufficient 
to  go  to  the  jury  on  the  question  of  conspiracy.  1  am  not 
able  to  concur  in  this  view.  The  opinion  further  holds  that 
material  and  proper  evidence  was  erroneously  rejected.  I 
am  not  able  to  concur  in  this  view.  I  shall  presently  set 
forth  all  the  evidence  introduced  which  has  any  tendency  to 
prove  a  conspiracy.  I  shall  also  set  forth  specifically  the 
questions  appearing  in  the  record  which  were  held  objection- 
able by  the  trial  court  which  relate  to  the  rejections  indi- 
cated in  the  majority  opinion  as  erroneous  exclusions. 

It  will  be  noted  that  the  petition  charged  a  completed 
conspiracy  to  slander  the  plaintiff,  at  the  time  of  the  funer- 
al, and  in  the  presence  of  the  persons  there  attending.  It  is 
chai^d  also  that,  in  pursuance  of  such  conspiracy,  they  did 
so  slander  her  at  such  time  and  place.  While  the  majori- 
ty opinion  states  that  the  plaintiff  was  the  wife  of  the  de- 
ceased at  the  time  of  his  death,  neither  the  plaintiff  nor 
her  counsel  have  been  willing  to  commit  themselves  to  that 
.statement.  Her  petition  alleged  that  she  was  ^^his  house- 
keeper and  housewife/'  The  plaintiff  testified,  also,  that  a 
marriage  ceremony  had  been  performed.  Her  counsel,  in 
his  brief,  refers  to  her  as  the  "putative  wife."  She  does 
not  appear  ever  to  have  borne  the  name  of  the  deceased. 
The  implications  of  the  record,  as  a  whole,  are  that  the 
plaintiff  rested  at  all  times  under  the  obligations  of  a  prior 
marriage  to  another  husband;  whose  name  she  still  bore. 
See,  also,  Tocum  v.  Taylor,  179  Iowa  695.  The  defendant 
Boyd  Husted  was  the  brother  of  the  deceased.  The  other 
two  defendants  were  the  sons  of  the  deceased.  It  may  fair- 
ly be  inferred  from  the  evidence  that  these  sons  did  not  look 
with  favor  upon  the  relation  of  the  plaintiff  and  their  de- 
ceased father,  and  that  they  were  dissatisfied  with  the  cir- 
cumstances attending  the  death,*  and  that  they  were  in 
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doubt  as  to  their  duty  in  the  premises.  I  set  forth  herein 
all  the  evidence  introduced  which  tends  in  any  degree  to 
prove  the  alleged  conspiracy  or  slander,  as  charged  in  the 
petition.  I  set  the  same  forth  by  question  and  answer, 
omitting  all  objections  and  rulings.  The  plaintifif  herself 
testified  as  follows: 

"Q.  What  did  Mr.  Benson  say,  in  the  presence  of  Gale 
Husted  and  in  the  presence  of  those  parties  here  named, — 
confining  your  answer  to  what  was  said  in  response  or  in 
respect  to  Mr.  Husted's  death  and  its  cause?  A.  He  says: 
^Mrs.  Husted,  you  have  already  got  more  trouble  than  you 
could  bear.  I  have  still  another  to  add  to  it,'  he  says, 
^your  son,  he  accuses  you  of  his  father's  death.'  Q.  And 
what  did  you  say?  A.  I  said,  'What  son?'  and  he  said, 
*That  one  there;'  and  that  was  'Gale.  (The  defendants  now 
move  the  court  to  strike  from  the  record  and  to  withdraw 
from  the  consideration  of  the  jury  the  answer  of  the  wit- 
ness, for  the  same  reason  as  stated  in  the  objections.)  Q. 
Mr.  Benson  pointed  to  someone?  A.  Yes,  sir.  He  said  that 
son.  He  said  that  was  Gale.  Q.  What  did  you  do,  right  in 
this  very  connection?  A.  I  went  upstairs  to  a  room  where 
my  daughter  was,  and  broke  down.  Q.  Who  was  present 
when  you  went  to  the  room  of  your  daughter?  A.  Earl 
Husted,  the  husband  of  my  daughter.  Q.  What  was  said 
by  you  in  their  presence — confining  your  answer  to  what 
was  said  in  connection  with  the  death  of  T.  W.  Husted  and 
who  caused  it?  A.  I  says  to  my  daughter:  *Do  you  know 
why  they  have  held  the  funeral  ?'  and  she  says,  Why  ?'  and 
I  says:  'The  boys  are  suspicious  of  me  being  the  cause  of 
your  father's  death.'  Q.  What  did  your  daughter  say — 
confining  her  remarks  to  what  was  said  in  the  presence  of 
Earl  Husted  ?  A.  *0h.  Earl !'  and  fainted.  ♦  •  ♦  A.  I 
think  it  was  about  an  hour  that  the  funeral  was  held  up. 
We  went  from  the  house  to  the  church.  Q.  Who  occupied 
the  same  carriage  with  yon?    A.  Myself,  my  daughter,  her 
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hnsband,  and  I  think  Mr.  Husted's  son  Ony.  Q.  Was  there 
anything  said,  going  from  the  honse  to  the  church  or  from 
the  church  to  the  cemetery,  in  respect  to  what  caused  Mr. 
Husted's  death,  by  Earl  Husted?  You  can  answer  that, 
yes  or  no.  A.  Yes,  sir.  Q.  I  will  ask  you  to  state  the  con- 
versation in  respect  thereto.  A.  I  said :  'Earl,  do  you  think. 
as  happy  as  your  papa  and  I  lived  together,  that  I  would  do 
anything  to  shorten  his  days?'  and  he  says,  *It  looks  that 
way.'  '* 

W.  H.  Benson,  the  oflBciating  undertaker  at  the  funeral, 
testified  in  her  behalf  as  follows: 

"Q.  Now,  when  you  got  there,  were  there  any  objections 
being  made  as  to  the  funeral  going  on,  by  any  of  these  de- 
fendants? A.  Not  when  I  first  got  there.  That  is,  not  right 
on  the  first  start.  Q.  Who  was  it  said  anything  to  you  about 
the  funeral  not  going  on  at  once?  A.  Well,  as  you  have 
stated  the  question,  there  was  nothing  said  about  holding  the 
funeral.  May  I  state  what  was  said  ?  Mr.  Dyer :  Yes,  sir. 
•  •  •  Q.  Do  you  see  any  of  these  defendants?-  A.  Well, 
Boyd,  I  know  very  well,  but  the  other  boys  I  don't  know, 
one  from  the  other.  We  were  quite  a  ways  apart  when  the 
boys  grew  up.  I  know  they  are  Husteds.  I  do  not  know 
which  is  Earl  and  which  is  Gale.  I  had  a  conversation  that 
day  with  Boyd  and  the  two  boys.  I  am  not  quite  certain 
where  it  took  place — ^whether  at  the  door  yard  near  the  door 
or  out  at  the  bam.  I  had  more  than  one  conversation  with 
these  three,  and  they  were  all  in  respect  to  the  one  subject, 
in  connection  with  this  funeral.  Q.  What  did  either  of 
these  defendants  say  to  you  in  respect  to  the  cause  of  T.  W. 
Husted's  death?  A.  There  was  nothing  said  to  me  about  the 
cause  of  his  death,  at  any  time.  Q.  And  that,  as  a  result  of 
these  conferent^es,  if  you  had  more  than  one, — did  you  have 
more  than  one  with  these  parties,  or  some  of  them?  A. 
One  in  one  place,  then  we  moved  on  a  little,  and  had  an- 
other one  there.    Q.  Now,  Mr.  Benson,  you  remember  of  go- 
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ing  to  see  the  plaintiff  in  this  case  and  having  some  talk  with 
her  in  reference  to  Mr.  Husted's  death,  did  you  not?  An- 
swer that,  yes  op  no.  A.  Not  in  reference  to  his  death.  Q. 
In  reference  to  what?  What  was  it  in  reference  to?  Well, 
let  me  inquire.  I  will  withdraw  that.  Yon  recollect  of  see- 
ing her  when  Oale  Husted  was  present,  and  perhaps  Mrs. 
Siefkas  and  Mrs.  Switzen?  Do  you  remember  of  talking  to 
Mrs.  Yocum  in  the  presence  of  these  people?  A.  Yes,  sir. 
Q.  At  that  time,  you  stated  to  Mrs.  Husted,  or  Mrs.  Yocum, 
that  the  boys,  meaning  the  Husted  boys,  were  suspicious  of 
Mr.  Husted's  death.  Do  you  remember  of  such  a  conversa- 
tion? A.  There  was  nothing  of  the  kind  said.  Cross-ex- 
amination: Neither  of  these  defendants  did  say  that  this 
woman  had  anything  to  do  with  the  death  of  T.  W.  Husted." 

R.  W.  Meeker,  the  oflSciating  minister,  testified  in  hei* 
behalf  as  follows : 

"I  know  the  defendants  Boyd  and  Gale  Husted,  and 
saw  them  that  day  at  the  funeral.  Q.  Where  did  you  see 
them  first?  A.  I  think  perhaps  they  were  in  the  living 
room  of  the  house.  I  first  met  them  on  that  day.  Q.  Did 
you  see  them  when  they  were  alone  together?  A.  Two  of 
them.  I  had  a  conversation  with  them  at  the  bam.  I  am 
not  certain  whether  all  three  of  the  defendants  or  but  two 
of  them  were  present.  If  only  two,  it  was  Boyd  Husted 
and  Earl  Husted.  I  did  not  meet  and  talk  with  the  three 
defendants  alone  at  any  other  place.  It  was  between  half 
past  nine  and  ten  o'clock.  *  *  *  Q.  What  was  said  in 
this  connection,  Mr.  Meeker?  A.  The  statement  was  made 
that  they  were  undecided  as  to  whether  to  proceed  with 
the  funeral,  on  account  of  being  dissatisfied.  Q.  Was  there 
any  discussion  at  that  time  as  to  whether  there  should  be 
a  post  mortem  held?  A.  There  was  not.  Q.  How  long  was 
the  cortege  held  up  there  at  the  house?  A.  I  think  about  an 
hour.  That  is,  we  were  about  an  hour  late,  leaving  the 
house.     Q.  Did  you  hear  any  of  these  defendants  make  a 
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statement  in  respect  to  the  manner  of  T.  W.  Husted's  death, 
and  whom  they  thought  was  responsible  therefor?  A.  No, 
sir.  *  *  *  I  had  another  conversation  with  some  of 
these  defendants.  It  was  near  what  I  would  term  a  wood- 
house,  in  the  same  yard  with  the  dwelling  house.  There 
was  present  at  the  conversation  the  three  Mr.  Husteds  and 
Mr.  Benson.  Q.  Was  there  anything  said  at  that  time  in 
respect  to  the  manner  of  his  death,  by  any  of  these  parties? 
A.  No,  sir.  Q.  At  this  meeting  at  the  woodhouse,  as  you 
called  it,  were  you  invited  to  attend  it,  by  some  of  the 
defendants?  A.  No,  sir,  I  was  not  invited  at  all.  Q.  Do 
you  know,  as  a  matter  of  fact,  that  these  defendants,  or 
some  of  them,  were  making  a  charge  on  that  day  and  a 
claim  on  that  day  that  the  plaintiff  in  this  case  was  re- 
sponsible for  T.  W.  Husted's  death  in  some  way?  A.  I 
don't  know." 

The  foregoing  is  all  the  evidence  of  what  occurred  on 
the  day  of  the  funeral  which  tended  to  show  either  con- 
spiracy or  slander  at  that  time. 

To  the  foregoing  it  should  be  added  that,  two  weeks 
later,  the  plaintiff  and  the  two  sons  of  the  deceased  brought 
the  remnant  of  medicines  to  the  office  of  Dr.  Douthett  for 
examination.  On  that  day.  Dr.  Douthett  had  a  conversation 
with  the  sons,  concerning  which  he  testified  as  follows : 

'^ell,  they  came  into  my  office.  There  were  some 
patients  waiting  there,  and  they  said  they  wanted  to  speak 
to  me  privately,  and  I  took  them  into  the  private  office,  and 
they  said  they  had  suspected  their  father  had  been  foully 
dealt  with.  That  they  suspected,  they  said,  that  their  fa- 
ther had  been  foully  dealt  with, — I  don't  know  the  exact 
language.  That  was  it  in  substance.  I  asked  them  what 
the  trouble  was,  and  they  said — it  kind  of  surprised  me, 
and  I  asked  them  what  the  trouble  was — and  they  said  that 
they  suspected  that  he  had  been  poisoned,  and  I  said,  %y 
whom?'  and  they  said, — I  don't  know  the  exact  language, — 
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'By  that  woman  down  there/  I  think  that  is  what  they 
said — ^that  is  my  recollection.  Q.  Whom  did  you  under- 
stand they  meant  by  'that  woman?'  A.  This  lady  sitting 
here, — Mrs.  Husted,  or  Mrs.  Yocum." 

The  petition  predicated  nothing  upon  what  was  said 
and  done  on  that  day.  We  may  assume,  therefore,  that  this 
evidence  was  offered  in  aggravation  of  damages,  for  which 
purpose  it  was  admissible.  I  do  not  think  that  it  could 
be  regarded  as  in  the  nature  of  an  admission  by  the  de- 
fendants of  the  existence  of  a  past  conspiracy  on  the  day 
of  the  funeral.  Nor  has  such  contention  been  made  for  it 
by  appellant's  counsel. 

I  do  not  understand  the  majority  opinion  to  hold  that 
the  evidence  actually  introduced  was  sufficient  proof  of  the 
alleged  conspiracy.  I  need  not,  therefore,  dwell  upon  that 
proposition.  The  emphasis  of  the  opinion  appears  to  be 
laid  upon  the  erroneous  exclusion  of  appropriate  testimony, 
which,  if  admitted,  might  have  been  sufficient  to  sustain  the 
allegations  of  the  petition.  I  have  set  forth  the  foregoing 
evidence  which  was  actually  introduced,  partly  because  of 
its  important  bearing  on  the  question  of  exclusion.  To  this 
question  I  now  turn. 

II.  In  the  examination  of  the  plaintiff  herself  as  a 
witness,  the  following  questions,  put. to  her  by  her  coun- 
sel, were  held  to  be  objectionable: 

"Q)  I  inquire  of  you  whether,  upon  the  Sunday  morn- 
ing, the  day  of  the  funeral,  there  was  an  accusation  or 
charge  made  against  you  in  respect  to  accusing  you  of  be- 
ing the  cause  of  T.  W.  Husted's  death. 

"(2)  I  am  inquiring  whether  Mr.  Husted,  in  the  car- 
riage going  from  the  house  to  the  church  or  from  the  church 
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to  the  cemetery,  stated  to  you  that  you  would  never  have 
come  out  there  and  married  his  father,  if  it  hadn't  been 
that  you  wanted  to  get  his  money. 

"(3)  And  in  connection  with  that  visit,  did  you  bring 
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.  to  Dr.  Douthett  all  the  vials  of  medicine  and  eyerything 
of  the  kind^  and  in  Dr.  Douthett's  ofiSce,  and  in  the  pres- 
ence of  Earl  Husted,  say :  ^Here  are  all  the  medicines  and 
everything  that  was  given  him.  I  wish  you  would  examine 
them,  and  see  if  there  is  anything  wrong  with  the  medicines/ 
— ^in  the  presence  of  Earl  Husted?"  ' 

In  the  examination  of  the  witness  Meeker,  on  behalf  of 
plaintiff,  the  following  questions  put  by  her  counsel  were 
held  to  be  objectionable: 

'^(4)  I  will  ask  you  to  answer  the  question  propounded 
to  you.  What  was  said  in  respect  to  the  funeral  going  for- 
ward or  its  not  going  forward? 

'^(5)  I  inquire  whether  one  or  the  other  of  these  three 
defendants  stated,  in  your  presence  and  hearing,  that  they 
were  not  satisfied  with  the  manner  of  Mr.  Husted's  death. 

"(6)  I  inquire  of  you  whether  these  defendants  there 
present  asked  you  whether  or  not  they  ought  to  hold  the 
body  until  there  was  a  post-mortem  examination  held. 

"(7)  Was  there  anything  said  there  by  these  defend- 
ants— I  am  talking  now  of  the  bam  episode — that  conveyed 
to  yofir  mind  the  thought  and  idea  that  they  believed  that 
this  man  had  met  death  in  a  foul  way?  (The  Court:  You 
may  show  the  words  stated,  and  then  show  how  the  words 
were  understood  by  the  person  to  whom  the  words  were  ad- 
dressed.   Plaintiff  excepts.) 

"(8)  Was  the  question  there  discussed  as  to  whether  or 
not  the  authorities  should  be  advised,  or  the  county  attor- 
ney, or  the  coroner? 

"(9)  Do  you  know,  as  a  matter  of  fact,  that  these  de- 
fendants or  some  of  them  were  making  a  charge  op  that 
day  and  a  claim  upon  that  day  that  the  plaintiff  in  this  case 
was  responsible  for  T.  W.  Husted's  death  in  some  way? 
(The  Court:  The  question  is  too  general.  It  doeAs  not  ask 
specifically.     However,    the   witness   may   answer,   if   he 
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knows.)  A.  1  don't  know.  Q.  I  inquire  of  yon  whether, 
since  the  fnneral,  you  have  heard  such  charges." 

In  the  examination  of  the  witness  Benson,  in  plaintiff's 
behalf,  the  following  questions  put  by  her  counsel  were  held 
to  be  objectionable : 

^'(10)  Did  either  of  these  defendants  say  to  you  that 
you  should  call  up,  or  it  would  be  wise  to  call  up,  the  coro- 
ner or  the  county  attorney?  Was  that  discussed  in  your 
presence  or  in  the  presence  of  Boyd  or  Oale  Husted  or  any 
of  them  ? 

"(11)  I  inquire  of  you — ^you  called  up  the  county  coro- 
ner or  the  county  attorney,  did  you  not? 

"(12)  And  they  were  called  up  at  the  request  of  these 
defendants,  or  one  or  more  of  them? 

"(13)  From  what  you  learned  that  day,  and  what  you 
learned  and  heard  from  these  defendants,  or  some  of  tbem, 
you  believed  that  it  was  your  duty  not  to  inter  this  body 
until  the  facts  had  been  laid  before  the  peace  authorities  of 
Clarke  County? 

"(14)  What  you  learned  from  the  conferences  had  with 
these  defendants,  or  one  or  more  of  them,  you  are  led  to 
believe  and  did  believe  that  they  were  suspicious,  to  say  the 
least,  or  led  you  to  believe  that  they  suspected  that  this 
man,  T.  W.  Husted,  had  been  poisoned,  and  therefore  it  was 
your  duty,  under  your  situation,  to  inquii^  of  the  peace 
authorities  of  Clarke  County  before  interment 

"(16)  I  want  to  inquire  if  the  lateness  of  this  funeral 
was  not  due  and  occasioned  by  statements  and  innuendoes 
made  by  these  defendants,  or  some  of  them,  in  respect  to 
the  manner  of  T.  W.  Husted's  death. 

"(16)  That  the  occasion  of  the  delay  of  this  funeral, — 
that  the  statements  made  by  these  defendants,  or  some  of 
them,  were  of  such  a  nature  and  character  that  would  lead 
you  to  suspect,  or  would  lead  anyone  to  suspect,  iK)ssibly— 
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I  will  withdraw  that  latter  clause— that  T.  W.  Husted  met 
his  death  in  a  foul  waj? 

"(17)  I  will  ask  you  if  these  defendants,  or  some  of 
them,  did  not  say  to  you  that  they  were  not  satisfied  with 
the  manner  of  T.  W.  Husted's  death. 

"(18)  And  iu'that  connection,  the  same  defendants  in- 
dicated that  the  plaintiff  in  this  action  was  in  some  way 
responsible  for  that  death?" 

In  the  examination  of  Henry  Stivers,  county  attorney, 
on  behalf  of  plaintiff,  the  following  questions  pertaining  to 
a  telephone  conversation  between  the  witness  and  Benson 
were  held  objectionable. 

"(19)  Did  he  state  to  you  that  members  of  the  Husted 
family  were  objecting  to  the  interment  of  the  body,  or  in 
substance  that? 

"(20)  Did  he  state  to  you  that  members  of  the  Husted 
family  had  claimed  that  the  death  of  Husted  was  caused  by 
foul  play,  and  he  wanted  your  advice  in  the  premises  wheth- 
er he  should  inter  the  body  then  or  await  further  develop- 
ments?*' 

While  the  record  contains  much  colloquy  and  repeti- 
tion, the  foregoing  questions  which  I  have  set  forth  com- 
prise, without  repetition,  all  the  questions  put  by  plaintiff's 
counsel  to  her  witnesses  which  were  held  objectionable.  The 
majority  opinion  does  not  indicate  any  specific  question  as 
having  been  erroneously  rejected,  and  yet  the  trial  court, 
trpon  a  retrial,  must  be  confronted  with  that  very  question. 
If  there  was  an  erroneous  exclusion  of  evidence,  the  error 
naust  be  found  in  the  rejection  of  some  or  all  of  the  ques- 
tions which  I  have  herein  set  forth.  It  will  be  noted  at  a 
glance  that  many  of  them  are  leading  and  suggestive.  Many 
others  call  for  conclusions  and  impressions  of  the  witness, 
and  for  hearsay.  The  trial  coprt  repeatedly  advised  coun- 
sel of  the  grounds  of  rejecting  the  questions  proi>ounded 
along  these  lines.    It  will  be  noted,  also,  that  the  matters 
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sought  to  be  elicited  by  some  of  these  questions  were  later 
testified  to  by  the  same  witnesses,  as  will  appear  from  the 
testimony  actually  received,  which  I  have  set  forth  above. 
I  have  numbered  the  rejected  questions,  as  above  set  forth, 
for  convenience  of  reference. 

No.  1  was  clearly  objectionable.  No.  2  was  later  an- 
swered by  the  witness,  in  that  the  conversation  was  fully 
stated  by  her.  No.  3  was  clearly  immaterial.  Furthermore, 
the  circumstance  was  fully  testified  to  by  Dr.  Douthett. 
Matters  inquired  about  in  Nos.  4,  5,  and  6  were  testified  to 
by  the  witness  Meeker,  and  are  above  set  forth.  No.  7  was 
modified,  upon  the  suggestion  of  the  court  and  answered, 
and  is  included  in  the  testimony  introdu)ced,  which  I  have 
above  set  forth.  No.  8  was  of  doubtful  materiality,  and  had 
been  negatived  by  the  witness.  If  it  had  been  answered  in 
the  affirmative,  it  could  not  change  the  result  in  this  case. 
No.  9  was  a  double  question,  the  first  part  of  which  was 
answered.  The  unanswered  part  called  for  hearsay,  purely. 
Nos.  10  to  18  were  questions  put  to  Benson.  The  first  four 
pertain  to  consultation  between  the  witness  and  the  county 
attorney.  If  each  question  had  been  answered  in  the  af- 
firmative, it  could  not  have  affected  the  result.  Each  of  the 
questions  was  clearly  objectionable  in  form.  The  other  re- 
jected questions  put  to  this  witness  called  for  the  merest 
conclusions,  and  were  objectionable  for  that  reason.  Nos. 
19  and  20  were  questions  put  to  the  county  attorney,  and 
called  for  the  merest  hearsay. 

Turning  now  to  that  part  of  the  majority  opinion 
which  deals  with  the  excluded  evidence,  much  of  the  evi- 
dence recited  therein  which  is  deemed  to  have  been  errone- 
ously objected  to  was,  in  fact,  received,  as  will  be  seen  from 
what  I  have  set  forth  herein. 

Though  the  majority  opinion  does  not  specify  (as  I 
think  it  ought  to  do)  the  particular  rejected  questions  which 
ought  to  have  been  permitted,  the  necessary  effect  of  the 
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holding  is  to  say  that  the  rejected  questions  Nos.  19  and  20 
were  proper,  and  should  have  been  permitted;  likewise, 
that  rejected  questions  13  and  14  were  proper,  and  should 
have  been  permitted.  I  cannot  think  so.  The  question  of 
difference  between  us  at  this  point  is  ko  elementary  that 
I  will  not  discuss  it.  The  opinion  treats  the  rulings  of  the 
trial  court  as  having  excluded  evidence  which  might  have 
been  material,  and  quite  ignores  consideration  of  whether 
the  questions  propounded  were  proper  questions.  In  order 
to  maintain  her  case,  the  plaintiff  was  required,  not  only  to 
adduce  material  evidence,  but  she  was  required  to  adduce 
it  by  appropriate  interrogation.  It  was  not  permissible  to 
her  to  adduce  even  material  evidence  by  improper  questions. 
E^ven  improper  questions  might  adduce  proper  evidence.  It 
was  the  duty  of  the  trial  court,  nevertheless,  to  hold  counsel 
to  proper  interrogation.  This  is  what  was  done  in  this 
case.  Having  gone  through  this  record  with  much  care,  I 
am  unable  to  find  any  ruling  of  the  court  in  the  rejection 
of  evidence  which  can  fairly  be  said  to  be  erroneous.  I 
think,  therefore,  that  the  case  ought  to  be  disposed  of  here 
upon  the  evidence  appearing  in  the  record.  It  will  hardly 
be  contended,  I  take  it,  that  this  is  sufficient  to  justify  a  re- 
versal. Indeed,  the  emphasis  of  appellant's  argument  here 
is  laid  upon  the  claim  of  alleged  slander  perpetrated,  and 
not  upon  the  conspiracy,  as  is  -indicated  by  the  following 
quotation  from  her  brief: 

**The  trial  court  seem  to  think  that  conspiracy  was  the 
gravamen  of  the  charge.  It  was  merely  an  incident  of  the 
charge.    The  real  charge  was  slander." 

The  opinion  holds  that  conspiracy  is  the  gravamen  of 
the  charge,  and  not  slander.  With  this  view  I  agree.  I 
think,  therefore,  that  the  record  does  not  justify  a  reversal 
as  to  any  defendant. 

I  am  constrained  to  direct  specific  attention  to  the  state 
of  the  record  as  pertaining  to  the  defendant  Boyd  Husted. 
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There  is  not  a  word  in  the  evidence,  either  that  rejected  or 
that  introduced,  which  connects  him  in  any  way  with  either 
the  alleged  conspiracy  or  the  alleged  slander.  His  name 
is  barely  mentioned  in  any  of  the  evidence  received  or  in  any 
of  the  rejected  questions.  All  that  appears  is  that  he  was  a 
brother  qf  the  deceased's,  and  was  at  the  funeral,  and  may 
have  been  present  at  the  conversation  with  the  officiating 
minister,  Meeker.  This  conversation  was  testified  to  by 
Meeker,  and  of  a  certainty  disclosed  nothing  upon  which  a 
verdict  against  this  defendant  could  rest.    I  would  affirm. 

Preston,  G.  J.,  concurs  in  tliis  dissent. 


W.  M.  Keys  et  al.,  Appellants,  v.  American  Brick  ft  Tile 

GoMPANY,  Appellee. 

APPEAIi  AM)  EBBOB:  Absence  of  Exceptions.  A  Judgment  ot 
the  district  court,  on  an  award  of  the  Industrial  Commissioner 
under  the  Workmen's  Compensation  Act  may  not  be  reviewed  on 
appeal  when  the  record  reveals  no  exceptions  to  such  Judgment. 

Appeal  from  Cerro  Oardo  District  Court. — F.  M.  Edwards, 

Judge.  . 

January  14,  1919. 

The  compensation  statute  committee  on  arbitration 
made  the  plaintiffs  an  award,  on  the  ground  that  their  son 
had  met  his  death  through  injury  in  the  course  of  employ- 
ment by  defendant.  The  industrial  commissioner,  sitting 
in  review,  modified  this  award.  The  parents  claim  that  they 
duly  removed  this  finding  to  the  district  court.  At  any 
rate,  that  court  did  review  the  finding  of  said  commissioner, 
and,  as  we  gather  it,  seems  to  have  affirmed  his  finding.  But 
the  parents  have  perfected  an  appeal  from  that  action  of 
the  district  court. — Affirmed. 
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Oarfield  E.  Breese,  for  appellants. 

Blythe,  Markley,  Rule  d  Smith,  and  Miller  d  Wallitig' 
ford,  for  appellee. 

Salinger,  J. — I.  These  plaintiffs  obtained  an  award 
by  the  arbitration  committee.  The  defendants  caused  this 
award  to  be  reviewed  by  the  industrial  commissioner,  and 
be  modified  the  award,  in  some  particulars.  The  plaintiffs 
filed  in  the  district  court  an  application  which  asserted 
that  the  award  of  the  committee  and  said  decision  of  the 
industrial  commissioner  iiad  been  duly  rendered,  and  there- 
upon asked  the  court  to  render  a  decree  in  accordance  with 
said  decision  of  the  industrial  commissioner,  ^'as  provided 
by  law,  and  particularly  Section  2477-m33  of  the  Supple- 
ment to  the  Code,  1913."  The  court  applied  to  entered  a 
decision  which,  as  we  understand  it,  was  substantially  the 
finding  of  the  industrial  commissioner.  The  plaintiffs  asked 
the  court  to  render  a  decree  in  accordance  with  said  finding. 
From  the  action  of  the  court  .which  they  had  requested, 
plaintiffs  now  appeal.  Ordinarily,  no  one  would  contend 
that  he  could  maintain  an  appeal  from  any  judgment  he  had 
asked  a  court  to  enter.  It  is  not  clear  that  this  is  ^o,  but 
we  take  it  to  be  the  thought  of  appellants  that  the  judgment 
of  the  court  upon  the  finding  of  the  commissioner  was, 
while  a  necessary  form,  still  merely  a  form;  that  appel- 
lants could  not  have  the  finding  of  the  commissioner  re- 
viewed until  the  district  court  entered  judgment  thereon; 
that,  therefore,  they  wete  bound  to  request  such  judgment; 
and  that,  as  it  is  a  prerequisite  to  reviewing  the  finding  of 
the  commissioner  in'  this  court  that  the  district  court  should 
enter  judgment  upon  such  finding,  it  cannot  be  that  taking 
of  the  steps  which  alone  made  appeal  possible  can  have  the 
effect  of  destroying  the  appeal.  But  we  cannot  consider 
whether  this  position,  if  it  be  that  of  the  appellant,  be  well 
taken,  nor  many  other  questions  presented  by  the  parties. 
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We  do  not  need  to  determine  whether  the  situation  at  bar 
might  not  have  been  avoided  by  applying  to  the  court,  not 
to  enter  judgment  upon  the  finding  of  the  commissioner, 
but  to  give  such  judgment  as  the  finding  of  the  industrial 
commissioner  should,  as  matter  of  law,  have  been.  There 
seem  to  be  at  least  two  insuperable  obstacles  to  giving  the 
appellants  any  relief.  First,  under  the  abstract  of  the  ap- 
pellee, which  has  not  been  met  by  certification,  it  would 
seem  that  the  record  was  not  lodged  in  the  district  court 
in  such  manner  as,  under  the  statute,  to  give  that  court  the 
power  to  proceed  as  prayed ;  second,  we  are  of  opinion  that, 
though  the  application  prayed  for  decree,  that  the  judgment 
of  the  court  upon  the  application  was  not  the  entry  of  a 
chancery  decree,  reviewable  here  de  novo  as  such.  That  be- 
ing so,  nothing  in  the  statute  differentiates  this  judgment 
from  judgments  as  to  which  an  exception  is  required,  in  or- 
der that  appellate  review  may  be  had.  Be  the  function  of  the 
district  court  what  it  may,  in  entering  judgment  upon  the 
finding  of  the  commissioner  or  the  award  of  the  committee, 
it  may  not  be  complained  of  after  it  is  entered  by  one  who 
made  no  objection  to  it  below  after  it  was  entered.  It  fol- 
lows appellants  may  have  no  relief  here  if  they  took  no  ex« 
ception  below  to  the  judgment  which  formulated  and  made 
effective  that  of  which  they  now  complain.  It  appears  by  the 
abstract  for  appellee,  which,  as  said,  has  not  been  met  by 
certification,  that  neither  party  took  any  exception,  and 
that  no  exception  was  entered.  Appellee  makes  this  point, 
and  we  find  nothing  in  the  argument  for  appellant  that 
meets  it. 

In  our  opinion,  the  action  of  the  district  court  must  be, 
and  the  same  is, — Affirmed. 

Laud,  C.  J.,  Evans,  Prbston,  and  Stevens,  JJ.,  concur. 
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Schuster  Brothers  et  al..  Appellees,  v.  Davis  Brothers, 

Incorporated,  et  al.,  Appellants. 

JUDGMEKT:    Absence  of  Prayer.    Prayer  for  relief  is  Just  as  ee- 

1  sential  as  plea  and  proof.  So  held  where  personal  judgment 
was  erroneously  entered  in  the  absence  of  any  prayer  therefor. 

APPEAL  AND  EBBOB:<    Failure  to  Question  Insoi&cient  Oanse  of 

2  Action.  A  legally  insufficient  cause  of  action  becomes  suffi- 
cient, in  the  absence  of  attack  thereon  in  the  trial  oourt. 

PLEADIKQ:    Necessity  for  Prayer,  Stc.    Plea,  prayer,  and  proof 

3  are  essential  conditions  precedent  to  the  entry  of  judgment. 
So  held  where  the  court  erroneously  entered  judgment  in  the 
absence  of  either  plea  or  prayer. 

OOBPOBATION8:    Equitable     Ownenhi|>     of    Property.    Property 

4  purchased  by  an  officer  of  a  corporation  in  his  own  name,  with 
funds  paid  him  by  the  corporation  as  compensation  for  official 
services,  does  not  equitably  belong  to  the  corporation,  simply 
because  no  formal  contract  existed  as  to  what  compensation 
should  be  paid  for  such  services. 

FKAUDULENT  CONVEYANCES:     Beliance  on  Bepresentation.    One 

5  may  not  predicate  reliance  on  a  representation  which  is  con- 
tradicted by  an  authorized  public  record,  of  which  he  is  charged 
with  notice,  and  by  his  own  personal  knowledge. 

Appeal  from   Mahaska  District   Court, — Henry   Silwold, 

Judge. 

January  14,  1919. 

Orbditors  of  the  defendant  corporation  prayed  that  cer- 
tain real  estate,  standing  in  the  individual  name  of  Jenkin 
E.  Davis  and  John  W.  Davis,  be  subjected  to  the  payment  of 
corporate  debts.  The  trial  court  granted  this  prayer,  and, 
in  addition,  entered  persona]  judgment  against  said  two 
individuals  for  the  amount  of  said  corporate  debt,  and 
against  defendant  Evans,  on  the  theory  that  he  was  a  sub- 
scriber to  stock  of  said  corporation  for  which  he  had  not 
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paid,  for  the  par  value  of  such  stock.    Defendants  appeal. — 
Reversed.  -  ,[^ 

W.  R.  Lacey  and  0.  G.  G.  Phillip8j  for  appellants. 

H.  H.  Sheriff  and  Burrell  &  Devitt,  for  appellees. 

Salinger,    J. — I.    The    plaintiffs    obtained    judgment 
against  the  defendant  Davis  Brothers,  Incorporated.     Fop 
the  purposes  of  the  point  now  under  consideration,  it  suf- 
fices to  say  that  the  petition  alleges :  First, 
*  absence  of  that  the  defendants  Jenkin  E.  Davis  and 

John  W.  Davis  conspired  together  for  the 
purpose  of  fraudulently  taking  title  to  described  real  prop- 
erty in  their  own  names;  that  their  purpose  was  to  place 
said  property  beyond  the  reach  of  any  creditors  of  the  cor- 
poration ;  and  that  it  was  part  of  the  conspiracy  to  pay  for 
the  property  with  funds  belonging  to  the  corporation ;  that 
they  had  power  so  to  pay  and  did  so  because  they  were  the 
officers  and  directors  of  the  corporation;  second,  that  the 
two  Davises,  acting  as  officers  and  directors  of  the  corpora- 
tion, have,  for  many  years,  represented  to  "their*'  credito  « 
(meaning,  probably,  the  creditors  of  the  corporation)  that 
the  property,  the  title  to  which  they  had  placed  in  their  in- 
dividual names,  was  the  property  of  the  corporation,  and 
thereby  induced  the  creditors  to  furnish  merchandise  to 
the  corporation ;  and  that  said  judgments  were  obtained  be- 
cause the  creditors  were  not  paid  for  that  merchandise; 
third,  that  the  Davises  violated  the  statute  governing  in- 
corporations; that,  on  account  of  the  imperfect  and  im- 
proper organization  and  the  fraudulent  management  of  the 
business  of  the  corporation  by  the  Davises,  as  well  as  on 
account  of  the  other  matters  aforesaid,  the  two  Davises 
are  personally  liable  to  plaintiffs  for  what  the  corporation 
owes  the  plaintiffs.  It  is  further  alleged  that,  notwithstand^ 
ing  the  placing  of  the  title  of  property  out  of  which  the 
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creditors  seek  satisfaction  in  the  individual  name  of  the 
two  Davises,  the  equitable  title  thereto  is  in  the  defendant 
incorporation,  and  that  the  plaintiffs  have  a  lien  on  said 
real  estate  to  satisfy  their  said  judgments. 

Assume  it  debatable  whether,  if  all  that  is  charged 
were  admitted,  it  would  make  the  two  Da  vises  personally 
liable  to  pay  the  debts  owing  by  the  corporation,  or  a  judg- 
ment   obtained    against    the    corporation 
2.  afpsal  and       alone.    But  the  petition  was  in  no  maniier 


to'qne^Hoci"?-     attacked,    and    if    these    allegations    are 
S^Sn.^"**    proved,  the  defendants  Jenkin  E.  Davis  and 
'  John  W.  Davis  are  in  no  position  to  say  that  • 

the  facts  set  forth  in  the  petition  do  not  create  such  per- 
sonal liability.  But  something  more  than  plea  and  proof 
is  necessary  for  relief,  and  that  is,  prayer  for  relief.  One. 
prayer  of  the  petition  is  that  a  receiver  be  appointed  to 
take  charge  of  the  property  in  question.  None  was  appoint- 
ed. The  only  other  demand  for  relief  is,  "that  their  judg- 
ment be  declared  a  first  lien  on  the  property  above  described 
from  October  13, 1904."  On  this  prayer,  the  decree  not  only 
established  the  lien  prayed,  but  ordered  personal  judgment 
against  the  two  Davises,  and  special  execution  to  make  any 
deficiency  on  sale  of  the  property.  This  was  done  because 
the  court  folind  that  they  had  been  guilty  of  fraudulent  con- 
duct in  organizing  and  managing  the  corporation,  and  pos- 
sibly, also,  because  of  a  finding  that  said  other  matters 
charged  were  established.  In  addition,  and  without  even  an 
allegation  of  fact  to  cover  the  point,  personal  judgment  was 
entered  against  defendant  Evans  on  the  theory  that  he  had 
become  the  holder  of  |200  of  shares  in  the  defendant  cor- 
poration, of  the  par  value  of  $200,  without  making  payment 
therefor.  As  to  the  defendants  Jenkin  E.  Davis  and  John 
W.  Davis,  this  much  of  the  decree  cannot  be  sustained,  for 
want  of  prayer  therefor.  As  to  the  defendant  Evans,  the 
same  in  true,  and,  in  addition,  there  is  no  all^ation  of  fact 
wheieon  to  base  the  relief. 
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Section  3559  of  the  Code  provides  that,  ainong  other 
things,  the  petition  shall  contain  a  demand  of  the  relief  to 
which  the  plaintiff  considers  himself  entitled.    This  reqnire- 

ment  has  some  purpose,  and  would  seem  to 
8.  plxadino  :  indicate  on  its  face  that  no  relief  not  so  de- 

necessity    for 

prayer,  etc.        mandod  shall  be  given.    While  it  is  said 

in  Brovme  v.  Kiel,  117  Iowa  316,  at  318,  that 
"a  judgment  must  follow  the  prayer  for  relief,  and  cannot  be 
extended  beyond  it,"  this  hardly  controls  here,  because  the 
judgment  spoken  to  in  that  case  was  on  default,  and  is  gov- 
erned by  a  special  statuta  Perhaps  the  declaration  of  Byam 
17.  Cook,  21  Iowa  392,  that,  in  a  suit  in  equity,  relief  will  not 
be  granted  which  was  not  asked  in  the  petition,  is  also  not 
controlling,  because  this  was  said  in  a  case  where  the  court 
^refused  to  grant  such  relief.  But  from  Stokes  v.  Sprague, 
110  Iowa  89,  it  can  well  be  inferred  that  nothing  should  be 
awarded  beyond  the  relief  demanded,  because  the  decision 
recognizes  that  the  prayer  is  material,  in  that  it  holds  that 
a  demurrer  in  an  equity  suit  is  sufficient  in  form  where  it 
complies  with  the  statute  form  by  charging  that  the  facts 
stated  do  not  entitle  plaintiff  to  the  relief  demanded.  In 
Baker  v.  Oughton,  130  Iowa  35,  it  is  declared  to  be  error  not 
to 'instruct  that  no  more  should  be  allowed  on  a  single  item, 
in  an  account  exhibiting  several  items,  than  was  claimed 
for  that  item,  though  ,the  verdict  was  less  than  the  aggre- 
gate amount  of  all  the  items.  We  held  in  Mohley  v.  Du- 
buque Oils  L,  d  C.  Co.,  11  Iowa  71,  that  a  court  of  equity 
will  not  decree  foreclosure  against  a  defendant  when  the 
bill  asks  for  no  such  decree.  In  Marder,  Luse  d  Co.  i?, 
Wright,  70  Iowa  42,  suit  in  equity  to  enforce  a  vendor's 
lien,  it  was  held  error  to  grant  relief  entirely  distinct  from 
that  demanded  in  the  pefition,  even  though  such  reli^ 
might  be  warranted  by  allegations  of  the  r^ly,  if  that  were 
the  pleading  in  which  to  ask  relief.  In  District  Twp,  v.  Far- 
fliers'  Bamk,  88  Iowa  194,  there  was  a  reversal,  among  other 
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tliiiigs  because  relief  was  granted  where  no  relief  of  the 
kind  was  asked.  In  Lafever  v:  Stone,  55  Iowa  49,  it  is  con- 
ceded the  court  had  jurisdiction  to  grant  the  relief  given, 
were  it  prayed,  and  there  was  a  reversal  for  the  sole  reason 
that,  while  there  was  power  to  give  such  relief,  it  was  im- 
properly granted  because  not  prayed  for.  It  is  squarely 
ruled  in  Tice  v.  Derby,  59'  Iowa  312,  that  neither  party 
should  be  granted  relief  greater  than  is  demanded.  In  that 
case,  a  suit  to  quiet  title,  the  court  decreed  plaintiff  a 
larger  interest  than  he  claimed.  It  is  said  in  Bottorff  v. 
Lewis,  121  Iowa  27,  31,  32,  that  it  was  error  to  award  the 
plaintiff  seven  thirtieths  of  land  involved  in  a  partition  suit 
when  she  asked  for  but  a  tenth  interest,  and  said  that: 

"We  have  uniformly  held  it  is  error  for  the  court  to 
grant  relief  not  called  for  by  the  petition,  or  a  judgment  or 
decree  different  from  that  prayed  for." 

Among  other  cases,  this  case  cites  Marder,  Lose  d  Co. 
V.  Wright,  70  Iowa  42,  Diatrici  Twp.  v.  Fanners'  Bamk,  88 
Iowa  194,  and  Tice  v.  Derby,  59  Iowa  312,  upon  which  we ' 
have  already  commented.    The  departure,  then,  was  more 
radical  than  in  all  said  cases. 
.    The  personal  judgments  cannot  be  sustained. 

II.  We  have  disposed  of  those  allegations  of  the  pe- 
tition wherewith  it  is  attempted  to  base  a  personal  liability 
of  the  defendants  other  than  the  defendant  corporation.    It 

will  be  remembered  the  petition  does  ask  the 

"  TioKs :  "equi-       relief  of  establishing  the  judgments  obtained 

■kip  of  pnp-      by  the  plaintifflB  against  the  defendant  cor- 


poration as  a  lien  upon  certain  property. 
The  statements  that  the  individual  defendants  violated  the 
statute  in  organizing  said  corporation  and  fraudulently 
managed  the  same,  and  that  they  induced  the  complaining 
creditors  to  believe  that  said  property  belonged  to  the  in- 
corporation, despite  the  fact  that  title  thereto  was  taken  in 
the  individual  names  of  the  ^wo  DaTises,  and  possibly  other 
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stat^nents,  are  pleaded  as  the  basis  for  obtaining  personal 
judgment  against  the  individuals  who  are  made  defendants. 
They  have  been  considered  in  connection  with  the  holding 
that  there  was  no  prayer  entitling  plaintiffs  to  the  personal 
judgments  entered.  But,  while  the  allegation  that  the 
Davises  fraudulently  took  title  in  their  own  name  to  the  ^ 
property  in  question,  and  used  their  powers  as  managers 
and  officers  to  pay  for  same  from  the  funds  of  the  corpora- 
tion, may  be  a  basis  for  claiming  personal  judgment,  it  un- 
questionably well  pleads  a  basis  for  making  said  judgments 
a  lien  upon  said  property.  The  allegation  was  in  no  manner 
attacked.  Whether  it  is  worked  by  failure  to  attack,  or  . 
by  the  fact  that  the  allegation  is  well  pleaded,  there  is, 
then,  a  basis  in  the  petition  for  making  said  judgments  a 
lien  upon  said  property,  despite  the  fact  that  the  title  there- 
to is  in  the  name  of  the  two  Davises.  And  that  relief  is 
prayed.  The  question  remaining,  then,  is  whether  there  is 
any  evidence  of  the  alleged  fraudulent  practices.  The  rec- 
ord is  quite  confused,  and  we  have  been  compelled  to  study 
it  with  exceptional  care.  Such  examination  satisfies  us 
that  the  evidence  does  not  sustain  the  charge.  It  discloses 
that  the  individual  Davises  purchased  the  property  before 
the  corporation  came  into  existence;  that,  originally,  they 
undertook  to  pay  for  it  in  relatively  small  monthly  pay 
ments,  quite  within  their  means;  that  the  purchase  price 
of  16,000  was  in  part  paid  off,  and  that  then  f  5,400  was  bor- 
rowed by  these  individuals  of  Evans  upon  their  individual 
notes  and  mortgage  to  Evans,  which  have  since  been  can- 
celled through  payment.  That  this  |5,400  was  paid  from 
funds  belonging  to  the  corporation,  there  is  no  evidence. 
The  utmost  there  is,  is  a  claim  in  the  briefs  that  the  pay- 
ments must  be  held  to  have  been  from  the  funds  of  the  cor- 
poration, because  the  two  Davises  performed  no  services 
for  it  except  such  as  their  official  position  in  the  corpora- 
tion' obligated  them  to  render,  and  that  payment  made  for 
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• 

those  services  is  unlawful,  because  there  was  no  formal  con- 
tract as  to  what  compensation  should  be  paid  for  such  serv- 
ices. There  is  not  even  evidence  that  the  payments  were 
made  from  the  compensation  received  for  services.  But  if 
there  were,  the  fact  that  no  formal  contract  for  the  serv- 
ices had  been  entered  into  would  not  work  that  paying  for 
property  with  such  compensation  would  put  the  equitable 
title  to  such  property  in  the  corporation.  In  one  word, 
there  is  no  evidence  whatever  to  sustain  a  holding  that  the 
real  estate  which  the  creditors  seek  to  subject,  is  or  ever 
was  the  property  of  their  judgment  debtor;  or,  stating  it 
another  way,  there  is  no  evidence  that  the  property  was 
paid  for  by  the  funds  of  the  corporation. 

III.  There  is  strong  reason  for  holding  that  the  claim 
of  the  plaintiffs  is,  in  any  event,  barred  by  the  statute  of 
limitations,  and  that  the  two  Davises  hold  title  by  adverse 
possession.  The  plea  is  not  artificially  made  in  answer,  but 
it  does  appear  therefrom  that  dismissal  of  the  petition  is 
prayed  on  the  ground  that,  much  more  than  ten  years 
before  this  suit  was  brought,  the  deed  to  the  two  Davises 
was  put  on  record,  and  that  some  of  the  creditors,  at 
least,  had  actual  notice  through  their  agents  that  the  title 
was  in  the  name  of  the  two  Davises,  and  that  they  were 
claiming  to  be  owners.  It  is  unnecessary  to  enlarge 
upon  this  point  or  to  make  it  controlling,  in  view  of 
the  fact  that  we  find  that  the  claims  of  the  plaintiff  are  not 
established,  without  reference  to  the  affirmative  defenses 
aforesaid. 

IV.  The  defendant  Jenkin  E.  Davis,  while  a  manag- 
ing officer  of  the  defendant  corporation,  made  alleged  state- 
ments to  a  commercial  agency,  the  material  part  of  which 

is  that  the  defendant  corporation  owned 

>  »..,—»—        some  undescribed  real  estate,  estimated  to 

SSSS^?'  •     be  worth  between  17,000  and  f  8,000.    While 

repKMnution.     ^  m^y  be  conceded  the  corporation  was 

bound  by  these  statements,  if  it  be  compe- 
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tently  shown  that  any  were  made,  the  evidence  shows  with- 
out dispute  that  the  defendant  John  W.  Davis  and  the  de- 
fendant Evans  had  nothing  to  do  with  making  these  state- 
ments, and  knew  nothing  about  themi  It  follows  that,  even 
if  this  corporation  and  Jenkin  E.  Davis  might  be  affected 
by  the  making  of  these  statements,  they  have  in  no  view  any 
effect  upon  the  rights  of  the  defendants  John  W.  Davis  and 
Evans.  So  far  as  any  effect  upon  the  corporation  and  Jen- 
kin  E.  Davis  is  concerned,  it  is  first  to  be  noted  that  the 
statements  themselves  were  shown  by  what  was  confessed- 
ly a  copy,  without  the  laying  of  any  foundation  for  sec- 
ondary evidence,  and  over  objection  that  they  were  not 
the  best  evidence.  Passing  that,  there  is  no  evidence  that 
any  plaintiff  other  than  Schuster  knew  anything  about  these 
statements,  or  relied  upon  them.  The  credit  man  for  the 
plaintiff  Schuster  does  say  that  he  saw  the  copies,  and  did 
rely  upon  them,  and  through  such  reliance  extended  credit  to 
the  corporation.  He  could  not  rely  upon  the  statements  for 
more  than  they  asserted.  He  confesses  he  did  not  know, 
when  he  read  the  assertions,  that  the  corporation  had  real 
estate,  what  that  real  estate  was,  or  where  it  was.  Read- 
ing such  a  statement  will  not  authorize  the  reader  to  sav 
that  he  gave  credit  upon  the  assurance  that  the  corporation 
owned  the  particular  piece  of  property  out  of  which  it  is 
now  sought  to  make  satisfaction.  No  one  can  say  whether 
credit  would  have  been  extended  if  plaintiff  Schuster  had 
known  that  the  statement  referred  to  this  property.  To  be 
told  and  to  believe  that  the  corporation  owned  real  estate 
of  some  kind,  somewhere,  worth  {8,000,  is  quite  a  different 
thing  from  being  induced  to  give  credit  in  reliance  upon  the 
assertion  that  the  corporation  owned  a  particular  piece  of 
property  in  Oskaloosa.  While  influenced  by  the  ownership 
of  property  believed  to  be  worth  f  8,000,  no  one  may  say 
whether  he  would  have  believed  the  property  was  worth 
that,  had  he  been  advised  that  this  was  this  property. 
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Passing  that,  in  turn,  it  appears  without  dispute  that,  at  the 
very  time  when  these  statements  were  being  issued,  the 
records  of  Mahaska  County  asserted  that  this  particular 
piece  of  property  was  not  the  property  of  the  corporation, 
no  matter  how  much  real  estate  it  might  own  or  not  own. 
And  it  is  further  undisputed  that  the  representative  of 
Schuster  who  sold  the  goods  in  question  was  informed,  at 
all  times  before  credit  wacr  given,  that  the  title  to  this  par- 
ticular property  was  in  the  name  of  the  two  Davises,  and 
that  they  claimed  to  be  its  owner.  Grant  every  possible 
effect  for  the  naked  statement  that  the  corporation  owned 
real  estate  of  some  kind,  somewhere,  estimated  to  be  worth 
between  f 7,000  and  *f 8,000,  and  there  is  nothing  to  estop 
Jenkin  E.  Davis  from  now  asserting  what  is  the  establish- 
ed fact:  to  wit,  that  the  title  to  this  particular  piece  of 
property  was  of  record  in  such  manner  as  to  advise  all  the 
world  that  the  corporation  did  not  own  it,  and  thattbe  like 
information  was  given  to  any  who  claim  reliance  upon  the 
statements  by  the  actual  notice  which  was  given  to  the  rep- 
resentative of  Schuster. 

It  follows  from  what  we  have  said  that,  in  our  judg- 
ment, the  decree  of  the  district  court  must  be — Reversed. 

Ladd,  O.  J.,  Evans  and  Stevens,  JJ.,  concur. 


Davenport  Locomotive  Works,  Appellant,  v.  City  of 

Davenport  et  al.,  Appellees. 

MUNICIPAL  CORPORATIONS:  Notice  of  Intention  to  Constract 
Sewer.  A  notice  of  intention  to  construct  a  sewer,  which  fails 
to  give  the  location  of  the  sewer  and  the  kind  of  materials  which 
win  be  used  in  the  construction,  is  fatally  defective,  even  though 
the  notice  makes  reference  to  the  engineer's  plat  where  such  in- 
formation is  set  forth.     (Sec.  9^,  Code  Supp.,  1913.) 
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Appeal  from  Scott  District  Court. — ^P.  D.  Letts,  Judge. 

October  25,  1918. 

Rehearing  Denied  January  15,  1919. 

The  plaintiff  prayed  that  tbe  collection  of  a  sewer  tax 
be  enjoined.  To  its  petition  a  demurrer  was  interposed  and 
sustained.  As  plaintiff  elected  to  stand  on  the  ruling,  the 
petition  was  dismissed.    Plaintiff  appeals. — Reversed. 

Ely  d  Bushy  for  appellant. 

Waldo  Becker  and  E.  M.  Sharon,  for  appellees. 

Ladd,  J. — It  appears  from  the  petition  that  the  plaintiff 
is  owner  of  about  46  acres  of  land  in  the  city  of  Davenportj 
separated  into  three  tracts;  that,  about  March  5,  1913,  the 
council  of  that  city  adopted  a  resolution  directing  the  city 
engineer  to  prepare  a  plat  for  the  construction  of  sewers, 
as  required  by  Section  965  of  the  Code;  and  that,  in  pursu- 
ance thereof  and  subsequent  proceedings,  a  sewer  system  was 
constructed,  and  $4,315.75  levied  against  the  plaintiff's  prop- 
erty as  its  proper  proportion  of  the  cost.  The  plaintiff  con- 
tends that  all  proceedings  subsequent  to  the  adoption  of  the 
resolution  of  necessity  were  without  jurisdiction,  in  that 
notice  of  the  intention  to  make  the  improvement  did  not 
comply  with  Section  965  of  the  Code,  for  that  it  did  not 
specify  its  location  or  the  kind  of  material  to  be  used.  That 
section  provides  that: 

"Before  the  council  orders  any  street  improved  or  sewer 
constructed,  it  shall  direct  the  engineer  to  prepare  a  plat, 
showing  the  location  and  general  nature  of  the  improvement, 
the  extent  thereof,  the  kind,  or,  in  case  of  sewers,  the  size 
and  kind  of  material  to  be  used,  and  an  estimate  of  the  cost 
thereof,  and  the  amount  assessable  upon  any  railway  or 
street  railway  and  upon  each  lot  or  parcel  of  land  adjacent 
to  or  abutting  on  such  improvement  per  front  foot  or  square 
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foot  in  area,  and  file  such  plat  and  estimate  in  the  office  of 
the  clerk  or  recorder.  Notice  of  its  intention  to  make  such 
improvement  shall  be  published  by  the  city  V^lerk  or  recorder 
in  three  consecutive  issue;^  of  a  newspaper  of  such  city,  stat- 
ing that  such  plat  is  on  file,  and,  generally,  the  nature  of 
the  improvements,  its  location,  kind  of  material  to  be  used, 
and  the  estimate  of  its  cost,  and  fixing  the  time  before  which 
objections  thereto  can  be  filed,  which  time  shall  be  not  less 
than  five  days  after  the  last  publication  of  such  notice.  The 
council,  after  considering  such  objections,  shall  determine 
what  changes,  if  any,  shall  be  made  in  the  plan  shown  by 
sach  plat,  and  may,  by  resolution,  order  such  improvement, 
prescribing  generally  the  extent  of  the  work,  the  kind,  and, 
m  case  of  sewers,  the  size  and  kind,  of  the  materials  to  be 
used,  when  the  work  shall  be  completed,  the  terms  of  pay- 
ment, and  provide  for  the  publication  of  notice  asking  pro- 
posals for  doing  such  work,  and  the  time  the  same  will  be 
acted  upon.'' 

The  resolution  of  necessity  was  in  conformity  with 
these  requirements;  but  the  notice,  as  is  contended,  omit- 
ted to  state  '^the  general  nature  of  the  improvement,  its  lo- 
cation, kind  of  material  to  be  used."  The  notice,  save  that 
portion  fixing  the  time  for  hearing,  was  in  words  following : 

"Notice  is  hereby  given  of  the  intention  of  the  city  coun- 
cil of  the  city  of  Davenport  to  construct  the  following  sani- 
tary sewers,  with  the  necessary  manholes  and  connection 
pipes,  to  wit:  Thirteenth  district  main  sewer,  as  per  plat, 
profiles,  estimates  now  on  file  in  the  office  of  the  city  clerk 
in  the  city  hall.    Estimated  cost,  |60,656.24. 

"The  cost  of  said  sewer  will  be  assessed  as  a  special 
tax  against  the  property  abutting  and  adjacent  upon  such 
sewers  in  proportion  to  the  special  benefits  conferred  upon 
said  property  by  said  improvement.  The  city  engineer's  plat 
of  the  above  described  impt'ovement,  showing  the  location 
and  general  nature  of  said  sewer,  the  extent  thereof,  the 
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size  and  kind  of  material  to  be  used,  and  the  amount  asseBS- 
able  against  each  lot  and  parcel  of  land  abutting  on  or  ad- 
jacent to  said  improY^nents/  is  now  on  file  in  the  oflSce  of 
the  city  clerk  for  inspection  of  all  parties  interested  in  said 
improvement." 

The  general  nature  of  the  improvement  is  .sufficiently 
specified,  but  the  notice  contains  nothing  to  vindicate  its 
location  or  the  kind  of  material  to  be  used.  It  is  said  there- 
in that  this  may  be  ascertained  from  consulting  the  en- 
gineer's  plat,  on  file.  This  much  were  possible  in  any  event ;  ^ 
for  the  notice  must,  in  addition  to  reciting  the  location  and 
kind  of  material  to  be  used,  state  that  a  plat  is  on  file,  and 
this  means  such  a  one  as  is  described  in  the  statute  quoted. 
The  manifest  design  of  exacting  such  a  notice  is  to  chal- 
lenge the  attention  of  the  abutting  or  adjacent  property 
holders,  by  specifying  the  proposed  location  of  the  im- 
provement and  of  what  it  is  to  be  constituted,  to  the  end 
that  they  shall  be  directly  advised,  and  be  afforded  an  op- 
portunity to  be  heard.  If  these  ma^  only  be  ascertained  by 
inquiry  at  the  city  offices,  and  upon  examination  of  plats, 
few,  if  any,  would  be  likely  to  do  this,  and  many  might 
doubt  their  ability  so  to  do. 

Reverting  to  the  notice,  it  will  be  observed  that  the 
sewer  is  designated  as  the  "thirteenth  district  main  sewer." 
This  district  is  said  to  include  an  area  of  from  700  to  1,000 
acres;  and  the  question  at  once  would  arise,  in  the  minds 
of  those  paying  little  heed  to  such  matters,  Where  is  the 
thirteenth  district?  In  what  part  of  it  is  the  main  setter 
to  be  located?  No  reference  whatever  is  made  to  lateral 
sewers,  though  several  were  to  be  laid,  the  plan  contemplat- 
ing eight  sections.  A  person  without  information  on  the 
subject  would  be  unable  to  fix  the  locality  of  any  one  of 
these  from  anything  ^contained  in  the  notice,  nor  would  he 
be  informed  as  to  the  material  to  be  employed  in  their  con- 
struction.   The  notice,  as  published,  served  no  other  pur- 
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pose  than  to  direct  attention  to  the  circumstance  that  there 
was  to  be  a  main  sewer  somewhere  in  the  thirteenth  dis- 
trict, without  indicating  its  whereabouts  or  that  of  the 
sewer.  The  rule  is  well  established  that  the  adoption  of  a 
resolution  of  necessity  and  the  publication  of  a  notice  of  in- 
tention to  improve  are  conditions  precedent  to  ordering  or 
making  the  improvement,  and  that  the  statutes  requiring 
same  are  to  be  somewhat  strictly  followed.  As  these  are 
essential  to  the  exercise  of  power  by  the  city  council,  they 
are  jurisdictional,  without  which  all  subsequent  proceed- 
ings are  invalid. 

Objections  to  the  location  of  an  improvement  like  that 
here  contemplated,  or  to  the  kind  of  material  to  be  used, 
would  be  of  no  avail  to  the  aibutting  or  adjacent  owner,  un- 
less interposed  previously  to  the  order  that  the  improve- 
ment be  made. 

Section  9G5  of  the  Code  is  so  similar  to  Section  810,  the 
former  being  applicable  to  cities  under  special  charter,  and 
the  latter  to  all  others,  that  decisions  with  reference  to 
what  is  essential  to  the  exercise  of  power  by  the  city  coun- 
cil in  either  class  of  municipalities  are  controlling,  and 
these  uniformly  exact  substantial  compliance  with  the 
terms  of  the  statute,  as  conditions  precedent  to  the  making 
of  the  improvement.  Shaver  v.  Turner  Imp,  Co.,  155  Iowa 
492;  Gilcrest  d  Co.  v.  City  of  Des  Moines,  157  Iowa  525; 
Nmm  V.  City  of  Burlington,  141  Iowa  316 ;  Dunker  v.  City 
of  Dea  Moines,  156  Iowa  292 ;  In  re  Appeal  of  Apple,  1 61 
Iowa  314 ;   Spalti  v.  OakUmd,  179  Iowa  59. 

The  notice  of  intention  was  not  in  substantial  compli- 
ance with  Section  965  of  the  Code,  for  that  it  omitted  what 
the  statute  expressly  required;  and,  owing  to  such  omis- 
sion, the  city  council  was  without  power  to  order  the  im- 
provement— Reversed. 

Preston,  C.  J.,  Evans  and  Salingbr,  JJ.,  concur. 
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Oeorgb  H.  Fbush,  8b.,  Appellant,  v.  Waterloo,  Cedar  Falls 
&  Northern  Kailway  Company,  Appellee. 

NEGLIGENOE:  Alwence  of  Warning  Signals.  One  who  has  full 
knowledge  of  the  presence  of  a  train  in  ample  time  to  ayold  all 
injury  may  not  predicate  proximate  cause  on  the  absence  of  warn- 
ing signals. 

Appeal  from  Black  Hawk  District  Court. — Qeorgb  W.  Dun- 

HAM;  Judge. 

November  19,  1918. 

Rehearing  Denied  January  15,  1919. 

Suit  by  an  administrator  to  recover  for  the  negligent 
killing  of  his  decedent.  At  the  close  of  plaintiff's  evidence, 
there  was  a  directed  verdict  for  the  defendant,  and  the 
plaintiff  appeals. — Affirmed. 

H.  E.  TuUar  and  W.  /.  Atkinson,  for  appellant. 

Pickett,  Swisher  d  FarweU,  for  appellee. 

Evans,  J. — The  plaintiff  is  the  administrator  of  the  es- 
tate of  his  wife,  who  was  killed  as  the  resnit  of  a  coUisiou 
upon  a  highway  crossing,  between  plaintiff's  automobile  and 
one  of  the  trains  of  the  defendant.  It  is  averred  that  the 
killing  resulted  from  the  negligence  of  the  defendant  in  the 
operation  of  its  train.  The  specific  negligence  charged  is 
that  the  servants  of  the  defendant  approached  such  high- 
way crossing  with  their  train  without  sounding  appropriate 
warning  signals  of  its  approach,  whereby  the  plaintiff,  as 
the  driver  of  the  automobile,  failed  to  discover  such  ap- 
proach in  time  to  prevent  the  accident. 

It  appears  from  the  testimony  for  the  plaintiff  that  he 
was  approaching  such  crossing,  going  west  along  the  high- 
way;  that,  on  his  left  side,  and  between  him  and  the  ap- 
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proaching  train,  for  a  considerable  distance,  was  a  growth 
of  bushes  and  trees,  and  a  com  field ;  that  this  highway  was 
crossed  by  the  railway  of  the  defendant  at  right  angles; 
that  the  approaching  train  came  from  the  sonth;  that  he 
listened  for  a  signal,  and  heard  none;  and  looked  for  a 
train  and  saw  none,  nntil  he  was  within  a  comparatively 
short  distance  from  the  crossing.  His  wife  was  one  of  the 
occupants  of  the  automobile.  He  testified,  also,  that,  as  he 
approached  the  crossing,  he  slowed  down  for  a  distance  of 
**two  or  three  blocks,*'  to  8,  10,  or  12  miles  an  hour;  that, 
vhen  he  came  within. 50  or  60  feet  of  the  crossing,  he  saw 
the  train  entering  the  highway  and  passing  in  front  of  him ; 
that  he  brought  his  car  practically  to  a  stop ;  that,  after 
the  train  had  gone  by,  as  he  supposed,  "he  threw  on  the 
power"  again  and  drove  forward,  and  collided  with  the 
last  car  on  the  train.  The  train  consisted  of  an  interurban 
car,  operated  by  a  motor,  and  two  gondola  cars  in  the  rear. 
The  interurban  car  proper  was  much  higher  than  the  other 
cars.  When  this  passed  by,  he  did  not  observe  the  other 
cars,  and  as  a  result,  he  struck  the  last  of  them.  The  col- 
lision caused  injuries  to  his  wife  which  resulted  in  her 
death,  some  days  later. 

It  appears,  therefore,  from  the  plaintiff's  evidence  that 
he,  as  the  driver  of  the  auto,  saw  the  train  in  time  to  pro- 
tect the  auto  and  to  permit  the  train  to  pass  on.  He  not 
only  could  stop  his  car  for  that  purpose,  but  he  did  do  so. 
The  question  of  whether  there  was  a  warning  signal,  there- 
fore, loses  its  materiality.  The  purpose  of  a  warning  signal 
would  be  to  enable  the  driver  of  the  auto  to  do  that  very 
thing.  If  it  were  true  that  there  was  a  failure  to  give  the 
signals,  yet  such  failure  was  not  the  cause  of  the  accident. 
Carrigan  v.  Minneapolis  S  8t.  L.  R.  Co.,  171  Iowa  723; 
Missouri,  K.  &  T.  R.  Go.  v,  Bussey,  66  Kan.  735  (71  Pac. 
261) ;  Morris  v.  Chicago,  B.  d  Q.  R.  Co.,  101  Neb.  479  (163  N. 
W.  799) ;   Texas  d  P.  R.  Co.  v.  Marrujo,  (Tex.)  172  8.  W. 
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588 ;  Glick  v.  Cumberland  d  W.  Elec.  R.  Co.,  124  Md.  308  (92 
Atl.  778) ;  State  v.  Baltimore  d  P.  R.  Co,,  58  Md.  482 ;  Philr 
adelpUa  d  B.  C.  R.  Co.  v.  H olden,  93  Md.  417  (49  Atl.  625) ; 
International  d  6.  N.  R.  Co.  v.  Matthews  Bros.,  (Tex.)  158 
S.  W.  1048;  Ackerman  v,  Pere  Marquette  R.  Co.,  58  Ind. 
App.  212  (108  N.  E.  144) ;  Seaboard  Air  Line  R.  Co.  v. 
Tomherlin,  70  Pla.  435  (70  So.  437) ;  McChe  v.  Wabash  R, 
Co.,  214  Mo.  530  (114  S.  E.  33) ;  Oreen  v.  MissouH  Pac.  R. 
Co.,  192  Mo.  131  (90  8.  W.  805) ;  WUliams  i\  Atchison,  T. 
d  S.  F.  R.  Co.,  100  Kan.  336  (164  Pac.  260). 

It  will  avail  us  nothing  to  inquire  whether  the  driver 
of  the  auto  was  negligent ;  nor  whether,  if  negligent,  such 
negligence  could  be  imputed  to  the  wife,  who  was  sitting 
upon  the  back  seat.  The  act  of  the  driver  in  starting  his 
car  too  soon,  whether  done  n^ligently  or  excusably,  was  the 
proximate  and  controlling  cause  of  the  accident.  We  are 
compelled  to  say,  therefore,  that  the  trial  court  ruled  prop- 
erly, and  its  judgment  is — Affirmed. 


Preston,  C.  J.,  Ladd  and  Salingbb,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Lestbr  Moss,  Appellant. 

MALICIOTTS    MISCHIEF:      Evidence  —  Snfllclency.      Evidence  re- 

1  viewed,  and  held  sufficient  to  justify  the  jury  in  finding  that  the 
accused,  and  not  a  third  party,  was  guilty  of  the  act  charged. 

MAIJOIonS  inSCHIEF:    Elements— Injury  to  Dwelling  House— 

2  Terrorising  Inhabitants.  Malice  is  a  necessary  element  of  the 
act  of  injuring  a  dwelling  house  and  terrorizing  the  inhabitants 
thereof,  as  defined  in  Sec.  4799,  Code,  1897,  and  such  element  may 
be  shown  by  evidence  which  enlightens  the  Jury  as  to  former 
diflkultiea,  etc.,  between  the  accused  and  the  injured  party. 

OBIMINAIi   LAW:      In8tmctiona--Oircnnuitantial    Bvldence.    It    is 

3  not  necessarily  error  for  the  court  to  tell  the  jury  that  guilt  is 
generally  shown  by  circumstantial  evidence.  Instruction  re- 
viewed, and  held  not  to  disparage  defendant's  direct  denial  of 
guilt. 
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OBIMINAIj  LAW:    Oonduct  of  Oounsel— Asking  Objectionable  <)neB- 

4  tions.  Prejudicial  error  does  not  necessarily  result  from  the 
mere  asking  of  an  objectionable  question,  without  intent  or  pur- 
pose to  Insinuate  prejudice  against  the  accused. 

WITNESSES:    Impeachment  —  Character     Witness — Oross-Examlna- 

5  tloo.  A  good-character  witness  may,  on  cross-examination,  be 
asked  if  he  has  not  heard  certain  disparaging  reports  oonoem- 
ing  the  one  whose  reputation  he  has  testified  was  good. 

OBIMINAIi   LAW:    Gondact   of  Ocmnsel-— Argument  Aside  Eecord. 

S  Argument  reviewed,  as  to  remarks  alleged  to  be  outside  the  rec- 
ord, and,  in  view  of  the  withdrawal  of  the  statement,  held  not 
to  Justify  a  presumption  of  prejudice. 

Appeal  from  Outhrie  District  Court. — W.  H.  Pahby,  Judge. 

June  24,  1918. 

Bbhbarinq  Dbnibd  January  15,  1919. 

The  defendant  was  convicted  of  the  crime  of  shooting 
with  a  gun  at  a  dwelling,  with  intent  to  injure  or  deface  the 
same,  and  appeals. — Affirmed. 

Owin  d  Qurher  and  A.  M.  Fa^tm,  for  appellant. 

H.  M.  Havner,  Attorney  General,  for  appellee. 

Ladd,  J. — I.  The  accused  lived  with  his  parents  on  a 
farm,  about  a  mile  and  a  half  west  of  Guthrie  Center.  He 
worked  that  farm.    Their  house  is  near  the  highway,  and 

on  the  south  side  of  the  division  line  be- 
^  ihmSw*  tween  such  farm  and  that  of  J.  H.  Shroy- 

l^nce:  mf-  ^j.  ^j^  family,  the  house  of  whom  is  a  con- 
siderable distapce  from  the  road.  At  about 
7:30  o'clock  in  the  evening  of  April  22,  1916,  the  Shroyers 
left  their  house,  with  lamp  burning,  for  Guthrie  Center. 
Both  testified  that,  in  passing  the  Moss  home,  they  observed 
the  accused  looking  out  of  the  window  toward  their  house. 
Upon  their  return,  the  lamp  was  still  burning;  but  some- 
body had  fired  11  bullets  through  the  south  window.  3 
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through  the  west  window,  and  6  in  the  end  of  the  house. 
Glass  from  the  window,  leaves  from  house  plants,  slivers  of 
wood  from  the  window  sash,  and  several  bullets,  were  found 
on  the  floor.  Appellant  contends  that  the  evidence  was  in- 
sufficient to  warrant  .his  conviction.  Near  an  apple  tree, 
about  200  feet  southeast  of  the  house,  and  on  the  premises 
of  Moss,  14  empty  shells  were  found.  Twigs  on  plum 
bushes,  in  line  from  this  tree  to  the  house,  showed  bullet 
marks,  and  near  them  two  empty  22-caliber  shells  and  one 
loaded  shell  were  found.  In  short,  the  evidence  was  such  as 
to  have  warranted  the  conclusion  that  at  least  14  shots 
were  fired  from  near  to  or  beneath  the  apple  tree.  All  the 
shells  appear  to  have  been  what  is  known  as  ^'22  shorts." 
Defendant  owned  a  22-caliber  rifle,  and,  on  the  following 
morning,  the  sheriff.  Boots,  examined  this  rifle,  which  was 
a  repeater.  Defendant  informed  him  it  ''would  hold  18 
shorts."  The  sheriff  fired  it  six  times,  and  thereby  obtained 
that  number  of  empty  shells,  and  testified  that : 

''If  you  would  mix  the  shells  up  that  I  got,>  and  those 
that  I  found  at  the  apple  tree,  you  could  not  tell  them  apart ; 
and,  in  my  estimation,  the  mark  of  the  firing  pin  was  iden- 
tical. •  ♦  ♦  The  mark  that  firing  pin  on  the  22  rifle 
would  make  on  the  cartridge  would  not  be  the  same  in  aU 
makes  of  guns.  Some  have  round  firing  pins  and  some  a 
triangle,  and  some  have  a  square,  or  a  little  narrower,  or 
oblong.  There  are  a  great  many  different  makes  of  guns,  and 
there  would  probably  be  some  of  them  pretty  near  alike; 
and  in  the  same  make  of  gun,  the  firing  pin  would  make  the 
same  mark.  I  don't  hardly  think  there  are  a  number  of 
different  makes  of  guns  that  have  the  same  shape  of  firing 
pin." 

These  shells,  as  well  as  the  14  found  under  the  tree, 
were  introduced  in  evidence.  Other  evidence  was  adduced. 
Doubt  as  to  the  identification  of  the  pin  mark  was  raised 
by  other  evidence.    An  employee  testified  that  he  left  the 
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house  at  about  7 :30  o'clock ;  and  that  only  he  and  the  de- 
fendant  made  use  of  this  gun ;  and  that  defendant  had  sfiid 
that  he  "had  quite  a  bit  of  ammunition;''  and  that  he 
thought  it  consisted  of  "22  shorts."  The  parents  of  defend- 
ant denied  that  they  had  ever  used  the  gun,  and  his  brother, 
four  years  older,  was  in  Montana  at  the  time  of  the  trial, 
though  at  home  on  the  evening  in  question.  The  evidence 
tended  to  show  that  the  defendant  and  the  Shroyers  had 
several  difficulties,  and  that  there  had  been  considerable 
feeling  between  the  families,  especially  the  defendant  and 
Shroyer  and  wife,  for  several  years;  that  the  accused  had 
manifested  a  disposition  to  do  them  physical  violence,  on 
several  occasions;  as,  having  fired  his  rifle  in  front  of 
Shroyer's  team  when  passing,  having  di^charged  a  bullet  into 
the  windmill  on  their  premises,  and  having  addressed  both 
Mr.  and  Mrs.  Shroyer  with  violent  and  obscene  language. 
That  someone  fired  the  bullets  with  defendant's  gun  into  the 
Shroyer  house  might  well  have  been  found  by  the  jury.  Who 
was  that  person?  The  defendant  contends  that  the  evi- 
dence was  insufficient  to  identify  him. 

As  seen  by  the  process  of  elimination,  either  he  or  his 
brother  Harold  might  have  been  found  to  have  been  the  of- 
fender,— ^but  which  one?  The  gun  and  ammunition  belonged 
to  the  defendant.  Patterson  testified  that,  during  the  5  or 
6  weeks  of  his  employment  there,  only  defendant  and  the 
witness  used  the  gun.  The  defendant,  not  Harold,  worked 
the  farm.  The  occupation  of  the  latter  was  that  of  school 
teacher,  and,  in  so  far  as  the  record  discloses,  he  had  nc^ 
participated  in  the  troubles,  save  by  assisting  defendant,  at 
one  time,  in  repairing  a  fence,  and  had  manifested  no  ill 
feeling  toward  the  Bhroyers, — was  apparently  without  mo- 
tive. These  circumstances  were  sufficient  to  carry  to  the 
jury  the  issue  as  to  whether  defendant,  rather  than  Harold, 
did  the  shooting.  The  facts  of  the  case  distinguish  the 
holding  from  those  in  ^tate  v.  Johnson,  19  Iowa  230 ;  State 
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V.  CUfford^  86  Iowa  550 ;  and  State  v,  Salmg,  177  Iowa  552. 
The  evidence  was  such  as  to  preclude  interference  with  the 
verdict 

II.  The  indictment  charged  the  offense  defined  by  Sec- 
tion 4799  of  the  Code,  declaring  that : 

"If  any  person,  with  intent  to  injure  or  terrorize  the 

inhabitants  of  any  dwelling  house  •  ♦  •  or 

2.  kalxcioub  with  intent  to  injure  or  deface  any  such 

eiemeiiu;*iii.      structure  ♦  *  ♦  shoots  thereat,  with  such 

liS  houie? '     intent,  any  gun,  pistol  or  revolver,^'  he  shall 

terrorizing  In- 

babitanto.  be  punished  accordingly. 

Considerable  evidence  of  trouble  be- 
tween these  families  over  the  care  of  chickens  and  the  like 
was  received  in  evidence  over  objection,  as  tending  to  show 
motive  on  the  part  of  the  defendant.  Error  is  sought  to 
be  predicated  on  the  proposition  that,  inasmuch  as  malice 
is  not  designated  in  the  definition  of  the  crime,  such  evi- 
dence was  not  admissible.  Though  the  evidence  was  in- 
troduced to  establish  motive,  rather  than  malice,  it  may 
well  be  said  that  an  intent,  such  as  described  in 
this  statute,  involves  malice;  for  how  else  than  mali- 
ciously might  one  entertain  an  intent  to  injure  or  ter- 
rorize? The  evil  purpose  is  an  essential  ingredient,  and 
proper  to  be  shown. 

III.  The  seventh  paragraph  of  the  charge  was  in  the 
language  following: 

"In  no  case  is  it  necessary,  in  order  to  establish  the 

crime  charged,  that  therfe  should  be  direct 

8.  cbimikal  law  :    proof   of   his   guilt   by   eyewitnesses,    who 

instmctloiiB : 

c>jj"l«"t*ttt*»i      were  present  and  saw  him  commit  the  crime, 

but  in  criminal  as  well  as  civil  cases,  the 
evidence  may  be,  and  frequently  is,  not  direct,  but  circum- 
stantial ;  in  fact,  in  criminal  cases;  the  guilt  of  the  defend- 
ant, if  shown  at  all,  is  most  generally  shown  by  the  latter 
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kind  of  eyidence;   that  is,  by  the  proof  of  such  facts  and 
circumstances  as  establishes  the  guilt  of  the  defendant. 
And  when  the  evidence  in  a  case  consists  of  a  chain  of  well 
authenticated  and  proven  circumstances,  it  is  often  more 
convincing  and  satisfactory,  and  gives  a  stronger  ground 
of  assurance  of  the  defendant's  guilt,  than  the  direct  testi- 
mony of  witnesses,  unconfirmed  by  circumstances.    But  to 
justify  the  inference  of  guilt  from  circumstantial  evidence, 
the  facts  proven,  from  which  it  is  asked  that  the  guilt  of 
the  defendant  be  inferred,  must  be  consistent  with  each  oth- 
er, and  must  not  only  clearly  point  to  his  guilt,  but  must 
be  inconsistent  with  any  other  reasonable  hypothesis  upon 
which  his  innocence  may  be  maintained.    And  where  the 
prosecution  relies  upon  circumstantial  evidence  alone  to  es- 
tablish the  conviction  of  a  person  of  a  crime  charged,  the 
jury  must  be  satisfied  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  crime  charged  has  been  committed  by 
someone  in  the  manner  and  form  as  charged  in  the  indict- 
ment;  and  further,  that  all  the  circumstances  proven  are 
consistent  with  defendant  having  committed   the   crime; 
and  that  the  facts  and  circumstances  proven  are  such  as  to 
be  inconsistent  with  any  other  rational  conclusion  than  that 
the  defendant  is  the  person  who  committed  said  act." 

Exception  is  taken  to  that  part  of  the  instruction  say- 
ing that,  ^4n  criminal  cases,  the  guilt  of  the  defendant,  if 
diown  at  all,  is  most  generally  shown  by  the  latter  kind  of 
evidence^'  (circumstantial).  The  language  following  that 
quoted  also  is  criticised,  for  that,  as  is  said,  it  discriminates 
in  favor  of  circumstantial  evidence,  as  compared  with  di- 
rect evidence,  to  defendant's  prejudice,  as  he  testified  di- 
rectly in  denial  of  his  guilt.  The  instruction  purports  to 
deal  solely  with  evidence  tending  to  show  guilt,  and  none 
other  than  circumstantial  evidence  was  adduced  by  the 
State.  The  jury  was  merely  told  that  circumstantial  evi- 
dence is  often  more  conclusive  than  direct  evidence, — ^and. 
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of  course,  this,  as  well  as  the  contrary,  often  is  true;  but 
from  the  saying  of  this  it  is  not  to  be  inferred  that  the  one 
class  of  evidence  is  more  reliable  than  the  other.  The  lan- 
guage could  not  well  have  been  so  construed,  but  it  was  well 
calculated  to  advise  jurors  that  circumstantial  evidence 
might  not  be  rejected  as  unreliable.  What  follows  in  the 
instruction  obviates  any  deduction  that  reference  was  had 
to  defendant's  denial  of  having  committed  the  offense.  One 
accused  of  crime  can  do  little  else  than  deny,  save  by  prov- 
ing circumstances  which,  when  considered  in  connection 
therewith,  tend  to  exculpate  him  from  the  charge.  The  in- 
struction was  not  open  to  the  criticism  of  the  one  reviewed 
in  State  v.  Orofford,  121  Iowa  395,  but,  in  the  light  of  the 
evidence  adduced,  was  without  error. 

IV.  .  Complaint  is  made  that  the  county  attorney,  in 
questioning   witnesses,   propounded    questions   insinuating 
the  commission  of  other  offenses  by  the  accused,  and,  in  ar- 
gument to  the  juiy,  traveled  outside  the  rec- 

4.  Criminal  law:     civA 
conduct   of  ^^"' 

fng°Sbjection-  Several  questions  relating  to  the  con- 

Sons.  ^^^         ^"^*  ^^  defendant  toward  the  Shroyers  were 

asked ;  but,  as  these  were  not  persisted  in, 
nor  asked  merely  for  the  purpose  of  insinuating  prejudice 
against  him  before  the  jury,  the  mere  asking  ought  not  to 
be  denounced  as  prejudicial  error.  Other  questions  com- 
plained of  were  put  in  the  cross-examination 
5.  Witnesses:  ^^  witnesses  w^ho  had  testified  that  defend- 
c™aracte?*wit-     ant's  moral  character  was  good.    As  these 

npsB  *     cro8fl~ 

examination.        questions  related  to  w^hat  the  witness  had 

heard  concerning  the  accused,  they  were 
within  the  bounds  of  propriety.  As  some  of  these  witnesses 
had  heard  disparaging  reports  concerning  defendant,  it 
ought  not  to  be  assumed  that  the  inquiries  were  not  made 
in  good  faith.  The  facts  were  not  sought  to  be  shown,  but 
merelv  what  the  witnesses  had  heard  said  of  him  whom 
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they  had  sworn  to  have  poesessed  a  good  moral  character. 
There  was  no  prejudica    State  v.  Kimes,  152  Iowa  240. 

In  the  closing  argument,  the  attorney  for  the  State  re- 
ferred to  the  d^endant  as  having  been  twice  acquitted  in 
jnstice  court  of  alleged  offenses  by  the  testimony  of  his 

folks;    but,  upon  objection  interposed,   he 

e.  cbiminal  withdrew  his  statement  as  to  two  such  ac- 

ofTounaei^^^      quittals,  and  said  that  the  matter  had  been 

aS^Ncord.       mentioned  inadvertently.     Counsel  for  the 

defendant  insisted  that  there  was  no  such 
evidence;  but  the  record  was  otherwise  as  to  there  having 
been  one   acquittal.      Some   talk   between   the   court   and 
counsel  for  defendant  as  to  whether  there  were  two  ac- 
quittals followed.    The  county  attorney  su^ested  that,  as 
"his  folks"  were  present,  it  might  be  assumed  that  they  had 
testified.    The  court  thereupon  remarked  that  the  jury  would 
remember  what  the  testimony  was,  and  added,  "It  is  not  the 
province  of  the  county  attorney  to  tell  you  what  the  testi- 
mony is;"   and  the  argument  proceeded.     As  nothing  fur- 
ther appears,  it  may  be  assumed  that  the  controversy  ended 
here.    No  prejudice  is  to  be  inferred.    The  statement  as  to 
two  acquittals  was -^\dthdrawn,  and  nothing  was  claimed 
as  to  "the  folks,"  further  than  that  they  had  testified  con- 
cerning some  charge  in  justice  court, — merely  an  incidental 
matter;   and  that  was  left  to  the  memory  of  the  jury. 

We  discover  no  error,  and  the  judgment  of  conviction 
the  light  is  so  arranged  that  it  shoots  up  more  than  42 

Pricston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Marshalktown  Light,  Power  &  Railway  Company  et  al.. 
Appellants,  v.  A.  H.  Wblker,  County  Auditor,  Appellee. 

TAXATION:     Capital  Stock  of  Street  Bailways.    Formula  for  deter- 
mining the  value  of  the  capital  stock  of  a  street  railway  com- 
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pany  "over  and  aboye"  the  value  of  the  tangible  property  of 
the  corporation:  Determine  the  totcU  value  of  such  stock  by 
giving  due  consideration,  inter  alia,  to  the  value  and  earning 
power  of  the  business,  its  debts,  dividends,  etc.,  and  subtract 
therefrom  the  value  of  the  tangible  property  as  fixed  by  the  as- 
sessor in  an  unquestioned  assessment  on  such  tangible  prop- 
erty.    (Sees.  1323,  1343,  Code,  1897.) 

Appeal  from  Marshall  District  Court. — Clarence  Nichols, 

Judge. 

January  12,  1916. 

Opinion  on  Rehearing,  January  17,  1919. 

This  case  is  now  before  us  for  decision  on  rehearing. 
The  material  facts  are  recited  in  the  opinion. — Modified  and 
affirmed. 

Edwards,  Longley,  Ransier  &  Smith,  Hasner  d  Hasner, 
and  Binford  d  Farher,  for  appellants. 

* 

McCoy  d  McCoy,  and  C.  H.  Van  La/u),  for  appellee. 

Per  Curiam. — Plaintiff  corporation  owned,  and,  for 
several  years  prior  to  December  80,  1911,  operated,  a  street 
railway,  and  also  gas  and  electric  light  plants,  in  the  city  of 
Marshalltown.  On  the  above-named  date,  the  county  audi- 
tor of  Marshall  County  assessed  the  capital  stock  of  said 
corporation  as  property  omitted  from  taxation,  and  fixed 
the  value  thereof  for  that  purpose  at  |150,000.  The  cor- 
poration and  shareholders,  after  due  notice,  appeared  by 
attorney  and  filed  written  protest  against  said  assessment. 
Failing,  however,  in  this  proceeding,  they  appealed  to  the 
district  court,  where  the  action  of  the  county  auditor  was 
affirmed,  and  all  parties  again  appeal. 

While  plaintiffs  contend  that  the  assessment  by  the  au- 
ditor was  irregular,  and  not  in  conformity  with  the  statute, 
the  principal  ground  argued  is  that  the  assessment  of  f  160^ 
000  against  the  shareholders  is  grossly  excessive.    Without 
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entering  into  a  detailed  discussion  of  plaintiff's  contention 
that  the  shares  of  stock  were  not  legally  assessed,  it  is  prop- 
er to  say  that,  in  our  opinion,  the  requirements  of  the  stat- 
ute were  substantially  complied  with  by  the  auditor,  and 
that  the  only  question  involved  upon  this  appeal,  having 
substantial  merit,  is  that  relating  to  the  value  of  the  stock 
over  and  above  the  tangible  property  of  the  corporation. 
It  is  conceded  that  all  of  the  property  owned  or  possess- 
ed by  the  corporation  which  was  taxable  thereto  under  Sec^ 
tion  1343  of  the  Code  was  properly  listed  and  assessed  by 
the  assessor.  The  valuation  placed  thereon  by  him  was  v^ 
$177,000,  and  all  of  its  taxable  property  was  included  in 
this  estimate.  The  capital  stock  of  corporations  engaged 
in  the  management  and  operation  of  gas  or  electric  light 
plants  and  street  railways  is  to  be  assessed,  in  accordance 
with  the  provisions  of  Code  Section  1323,  at  its  actual  value 
above  the  property  of  such  corporation  referred  to  in  Sec- 
tion 1343,  and  required  to  be  assessed  to  the  corporation. 
Within  a  comparatively  short  time  before  the  assessment 
complained  of  was  made  by  the  county  auditor,  plaintiff 
corporation  procured  an  expert  to  estimate  the  value  of  all 
its  tangible  property.  The  estimate  fixed  by  him  was  f 412,- 
792.21,  from  which  he  deducted  $82,400.87  for  depreciation, 
leaving  a  net  estimated  value  of  f  320,253.71.  The  net  earn- 
ings of  the  corporation  for  the  year  1910  were  (33,564.53.  It  ( 
is,  therefore,  manifest  that  the  value  placed  by  the  assessor  1 
upon  the  tangible  property  of  the  corporation  is  much  too 
low.  Within  four  months  after  the  shares  of  stock  were 
assessed  by  the  county  auditor,  plaintiff's  entire  plant  was 
sold  for  $400,000,  the  purchaser  assuming  bonded  indebted- 
ness thereon  in  the  sum  of  $150,000,  and  paying  $250,000 
cash.  As  affecting  the  value  of  the  tangible  property  of  the 
corporation  and  the  capital  stock,  counsel  for  appellant 
argue  that  $20,000  was  expended  in  improvements,  after  the 
EBsessment  was  made  and  before  the  sale  was  consummated ; 
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that  plaintiflP*s  franchise  expired  in  (51/2  years,  and  that  it 
had  been  denied  a  renewal  or  extension  thereof;  that  the 
sale  of  its  property  for  $1:00,000  was  consnmuiated  after  the 
above  improvements  had  been  made  and  the  pnrchaser  had 
procured  a  new  franchise  for  a  long  term  drf  years,  thereby 
greatly  enhancing  its  value. 

The  par  value  of  the  capital  stock  was  f 300,000,  but 
none  of  it  had  ever  been  sold  upon  the  market,  and  its  true 
value  was  difficult  to  ascertain.  The  president  and  secretary 
of  the  corporation  testified  that  it  was  not  worth  to  ex- 
ceed 25  or  30  cents  on  the  dollar.  This  estimate  is  mani- 
festly too  low.  While  the  value  of  the  stock  was  doubtless 
depreciated  somewhat  by  the  fact  that  the  corporate  fran- 
chise would  expire  within  a  comparatively  short  time,  and 
that  it  had  failed  to  secure  a  renewal  or  extension  there- 
of, yet  it  may  safely  be  assumed  that  the  property  and  busi- 
ness of  the  corporation  were,  nevertheless,  valuable,  and  that 
it  was  not  probable  that  a  franchise  would  ultimately  be 
refused.  The  oflScers  of  the  corporation  were  negotiating 
for  the  sale  of  the  corporate  property,  and  a  purchaser  had 
agreed  to  buy  it  if  a  franchise  was  obtained.  The  early 
expiration  of  plaintiff's  franchise  did  not,  therefore,  prob- 
ably cause  very  great  depreciation  in  the  value  of  the  capi- 
tal stock.  The  earnings  of  the  corporation  are  shown  for 
but  a  single  year,  and  counsel  for  appellant  argues  that  this 
evidence  is  of  little  value  in  determining  the  average  earn- 
ing power  of  the  corporation ;  that  its  average  income  for  a 
series  of  years  should  control.  As  this  information  was  pe- 
culiarly within  the  knowledge  of  the  officers  of  appellant, 
it  is,  perhaps,  not  unfair  to  assume  that  they  did  not  believe 
a  showing  thereof  would  aid  its  contention.  The  corpora- 
tion was  a  going  concern,  evidently  earning  and  paying  rea- 
sonable dividends,  and  sold,  within  a  few  months  after  its 
tangible  property  was  listed  for  taxation  at  $177,000,  at  an 
advance  of  $223,000.    Tt  is  difficult  to  believe  that  this  ad- 
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vance  was  due  entirely  to  the  matters  urged  by  counsel  for 
appellant.  The  value  of  the  tangible  property  fixed  by  the 
assessor  is  controlling,  and  should  be  deducted  from  the 
fair  value  of  the  capital  stock.  The  result  will  be.  the  fair 
value  of  the  stock  '^oyer  and  above"  the  value  of  all  tangible 
property  of  the  corporation.  Valley  Inv,  Co.  v.  Board  of  Re- 
vieic,  152  Iowa  84. 

It  is  urged  by  counsel  for  appellee  that  the  indebted- 
ness of  the  corporation  cannot  be  deducted  from  the  value 
of  the  stock  for  the  purpose  of  taxation.  This  is  undoubt- 
edly true.  Wahkonsa  Inv.  Co.  v.  City  of  Ft.  Dodge,  125 
Iowa  148;  Morril  v.  Bentley,  150  Iowa  677.  But  it  is  also 
true  that,  in  arriving  at  the  value  of  its  capital  stock,  where 
the  corporate  property  consists  exclusively  of  the  real  es- 
tate and  other  tangible  property,  the  indebtedness  must  be 
taken  into  account  in  determining  same.  The  market  value 
of  shares  of  stock,  ordinarily  at  least,  would  be  somewhat 
affected  by  the  amount  of  indebtedness  owing  by  the  cor- 
poration, but  not  necessarily  to  the  full  amount  thereof. 
The  value  of  the  business,  its  earning  power,  the  size  of  its 
dividends,  etc.,  must  always  be  taken  into  consideration. 
City  Council  of  Marion  v.  Cedar  Rapids  d  M.  R.  Co.,  120 
Iowa  259 ;  Lake  City  Elec.  L.  Co.  v.  McCrary,  132  Iowa  624. 
But  in  this  case,  the  corporate  tangible  property  was  all'' 
sold,  and,  after  deducting  the  bonded  indebtedness  assumed  ! 
by  the  purchaser,  there  was  left  a  net  cash  value  of  f250,- 
000,  which  would  appear  to  fairly  represent  the  value  of  the 
stock.  Assuming  the  stock,  therefore,  to  be  worth  |250,-  . 
OOO,  and  deducting  therefrom  the  value  of  the  tangible  prop- 
erty, as  fixed  by  the  assessor,  we  have  $73,000,  the  value  of 
the  stock  "over  and  above"  the  value  of  the  physical  prop- 
erty of  the  corporation.  This  may  not  be  entirely  accurate ;  '■ 
but,  based  upon  the  evidence  before  us,  it  would  seem  to 
be  a  fair,  equitable,  and  just  valuation  thereof,  for  the  pur- 
pose of  taxation.    All  of  the  facts  upon  which  the  assess-  [ 
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ment  was  based  by  the  auditor  appear  in  the  record.  The 
judgment  and  decree  of  the  court  below  should,  therefore, 
be  modified,  and  the  assessment  in  question  reduced  to  the 
above  amount;  and  the  cause  is  remanded  to  the  district 
court  for  decree  in  harmony  herewith. — Modified  and  af- 
fh*fned. 

All  the  Justices  concur. 


State  op  Iowa,  Appellant,  v.  0.  P.  Claiborne,  Appellee. 

STATUTES:  Judicial  Ixuertlon  of  Words.  Construction  may  not 
be  carried  to  the  extent  of  so  inserting  a  word  In  an  afflmia- 
tive  statute  as  to  render  it  a  negative  statute,  even  though  the 
court  may,  aside  the  statute,  believe  that  the  latter  meaning 
was  the  one  intended  by  the  legislature.  >So  held  where  the 
statute  provided  that  an  automobile  light,  at  a  point  75  feet 
in  advance  of  the  machine,  should  rise  above  42  inches  from 
the  level  surface  upon  which  the  vehicle  was  standing. 

Appeal  from  Polk  District  Court. — ^Lawrence  Db  Graff, 

Judge. 

January  17,  1919. 

Defendant  was  informed  against  and  accused  of  the 
crime  of  operating  a  motor  vehicle  without  proper  lights. 
He  appealed  to  the  district  court.  The  trial  court  found  de- 
fendant not  guilty,  and  the  State  appeals. — Affirmed. 

H.  M.  Havner,  Attorney  General,  and  Ward  O.  Henry, 
County  Attorney,  for  appellant. 

Stipp,  Perry,  Ba^tnister  d  Starzinger,  for  appellee. 

Preston,  J. — ^The  information  charges,  substantially, 
that  defendant  operated  upon  the  streets  of  Des  Moines,  at 
a  time  more  than  one  hour  after  sunset,  a  motor  vehicle, 
with  a  lighting  device  thereon  of  over  four  candle  power, 
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equipped  with  a  reflector  so  arranged  that  the  directly  re- 
flected and  nndiffused  beam  of  light  therefrom,  when  meas- 
ured 75  feet  ahead  of  the  light,  did  not  rise  above  42  inches 
from  the  level,  surface  on  which  the  vehicle  was  standing 
and  being  operated,  under  all  conditions  of  load. 

The  defendant  made  the  following  admission  of  record : 
''Mr.  Bannister:  This  cause  coming  on  for  trial,  the  de- 
fendant admits  that,  on  the  date  and  at  the  time  and  place 
in  question,  he  was  operating  an  automobile  in  the  city  of 
Des  Moines,  Iowa,  with  the  headlight  lighted,  and  so  ad- 
justed and  arranged  that  the  direct  and  undiffused  beam 
or  ray  of  light  therefrom,  when  measured  75  feet  ahead  of 
the  machine,  was  less  than  42  inches  above  the  ground  on 
the  level  on  which  the  machine  was  standing  and  being  op- 
erated ;  and  that  the  said  headlight  was  of  more  than  four 
candle  power." 

And  upon  said  admission,  the  State  rested.  The  defend- 
ant introduced  witnesses,  who  testified,  substantially,  to 
large  experience  in  driving  motor  cars  and  in  using  head- 
lights of  different  cars;  that  most  headlights  have  been 
equipped  with  reflectors,  so  aB  to  concentrate  the  light  in 
one  beam,  so  it  will  light  up  one  spot,  the  light  being  in 
front  of  or  in  a  concave  reflector;  that,  where  there  is  a 
plain  glass  in  front  of  the  light,  the  ray  that  comes  from 
the  light  is  called  undiffused,  or  a  direct  beam;  that,  if 
the  light  is  so  arranged  that  it  shoots  up  more  than  42 
inches  from  the  ground,  it  will,  in  nearly  every  case,  blind 
one  who  is  approaching  on  the  road  so  that  he  cannot  see 
the  road  ahead ;  if  this  direct  beam  of  light  is  down  below 
42  inches,  it  would  not  have  as  bad  an  effect  on  the  driver 
approaching;  if  it  is  directed  down,  it  strikes  the  ground, 
and  does  not  reflect  in  one's  eyes;  the  center  of  headlights 
on  automobiles  run  from  30  to  36  inches  from  the  ground ; 
there  are  prism  lights  made  which  tend  to  diffuse  the  beams 
from  a  headlight;   the  larger  portion  of  them,  when  prop- 
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erly  installed,  diffuse  the  light  so  that  it  is  possible  to 
drive  against  them  without  bothering  one  meeting  them,  to 
any  ^reat  extent;  this  is  called  a  light  that  has  a  diffui^ 
ray,  or  a  diffused  beam.  There  are  corrugated  lights  in  a 
number  of  different  forms,  some  colored  and  frosted,  and  a 
glass  prism  crosses  the  rays  of  light, — or  breaks  them  up,  as 
some  of  the  witnesses  put  it;  and,  as  they  cover  a  large 
area,  rather  than  a  direct  beam  in  front  of  you,  they  will 
not  extend  or  penetrate  so  far  ahead,  but  do  not  reach 
one  and  blind  him  in  meeting  it.  There  are  some  lenses  od 
the  market  made  so  that,  when  a  light  is  deflected  down,  so 
that  it  is  only  42  inches  from  the  ground,  75  feet  ahead  of 
the  machine  it  will  throw  a  light  as  far  down  the  road  as 
an  undeflected  beam ;  quite  a  number  of  cars  are  equipped 
with  dimmers, — ^that  is,  two  lights  in  the  reflector,  a  small 
light  and  a  large  one.  A  headlight  of  from  16  to  40  candle 
power,  with  an  ordinary  reflector  and  globe,  so  arranged  as 
to  strike  the  road  a  long  way  ahead,  if  more  than  42  inches 
above  the  ground,  will  practically  blind  a  driver  approach- 
ing;  it  is  very  annoying,  and  might  be  very  dangerous. 

One  of  the  experts  was  asked : 

"Q.  Now,  what  would  you  say,  as  a  man  of  experience 
in  the  operating  and  handling  of  automobiles,  of  the  effect 
of  a  statute  which  apparently  required  all  automobile 
drivers  to  shoot  a  direct  ray  of  light  up  above  42  inches 
from  the  ground?  A.  I  think  it  would  be  very  dangerous. 
Q.  In  your  opinion,  would  anyone  who  was  drafting  a  stat- 
ute for  the  purpose  of  benefiting  the  road  laws,  or  making  a 
proper  adjustment  and  operation  of  automobile  lights  at 
night,  make  or  enact  such  a  provision  into  the  law  that  the 
lights  and  direct  rays  of  light  should  be  shot  up  above  42 
inches, — ^would  there  be  any  object  and  reason  for  passing 
such  a  rule?  A.  No,  sir.  Q.  State  whether  or  not  that  is 
the  very  evil  which  is  complained  of.  A.  It  is.  Q.  State 
whether  or  not  that  is  the  very  evil  which  any  remedial 
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Statute  would  be  calculated  to  remedy.  A.  1  think  so.  More 
tnan  42  inches  is  calculated  to  strike  the  eyes  of  a  driver 
approaching  in  a  car;  that  is  about  the  average  height  of 
a  driver's  eyes,  3  feet,  6  inches." 

Defendant  introduced  the  original  House  File  No.  131 
(37  G.  A.),  as  follows: 

''House  File  131.  A  bill  for  an  act  to  amend  Section 
fifteen  hundred  seventy-one-m-seventeen,  Supplement  to  the 
Ck>de,  1913. 

"Section  1.  That  Section  fifteen  hundred  seventy-one- 
m-seveuteen,  Supplement  to  the  Code,  1913,  be  and  the  same 
is  hereby  amended  by  striking  out  the  period  at  the  end  of 
said  section,  and  substituting  therefor  the  following: 

"  'Provided,  however,  that  it  shall  be  unlawful  for  any 
person  operating  a  motor  vehicle  upon  the  public  highway 
in  this  state  to  use  any  lighting  device  of  over  four  candle 
power,  equipped  with  a  reflector,  unless  the  same  shall  be 
so  designed,  deflected  or  arranged  that  (no  part  of  the 
beam  of  the  reflected)  light,  when  measured  seventy-five 
(75)  feet  or  more  ahead  of  the  light  shall  raise  above  forty- 
two  (42)  Indies  from  the  level  surface  on  which  the  ve- 
hicle stands  under  all  conditions  of  load.' " 

Also  the  Senate  Amendment  thereto,  as  follows: 

"I  move  to  amend  H.  F.  No.  131  by  striking  out  all 
after  the  word  'that'  in  line  eleven,  down  to  and  includ- 
ing the  word  'reflected'  in  said  line  of  Section  one,  and  in- 
serting the  words  'the  directly  reflected  and  undiffused 
beam  of  such.' " 

The  statute  as  it  stands  (Ch.  148,  Acts  of  the  Thirty- 
seventh  General  Assembly),  and  for  a  violation  of  which 
the  defendant  is  accused,  reads: 

"That  section  fifteen  hundred  seventy-one-m-seventeen, 
Supplement  to  the  Code,  1913,  be  and  the  same  is  hereby 
amended  by  striking  out  the  period  (.)  at  the  end  of  *aid 
section,  and  substituting  therefor  the  following : 
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" ;  provided,  however,  that  it  shall  be  unlawful  for  any 
person  operating  a  motor  vehicle  upon  the  public  highway 
in  this  state  to  use  any  lighting  device  of  over  four  candle 
power,  equipped  with  a  reflector,  unless  the  same  shall  be  so 
designed,  deflected  or  arranged  that  the  directly  reflected 
and  undiffused  beam  of  such  light,  when  measured  seven- 
ty-five feet  or  more  ahead  of  the  light  shall  arise  above 
forty-two  inches  from  the  level  surface  on  which  the  ve- 
hicle stands  under  all  conditions  of  load.  Spot  lights  shall 
not  be  used  so  ad  to  throw  direct  rays  in  the  face  of  an  ap- 
proaching vehicle/' 

The  trial  court  construed  this  statute  so  as  to  read  into 
it  the  word  ''not,"  so  that  it  would  read :  'The  light  shall 
not  rise  above  forty-two  inches,"  etc. 

It  is  contended  by  the  State  that  it  is  not  admissible 
to  speculate  on  what  a  statute  might  mean,  beyond  the  im- 
port of  the  words  used,  citing  Qardner  y.  GoUins,  2  Peters 
(U.  S.)  58,  92  (7  L.  Ed.  347),  from  which  they  quote  this: 

"What  the  legislative  intention  was,  can  be  derived 
only  from  the  words  they  have  used ;  and  we  cannot  specu- 
late beyond  the  reasonable  import  of  these  words.  The 
spirit  of  the  act  must  be  extracted  from  the  words  of  the 
act,  and  not  from  conjectures  aliunde/' 

They  say,  too,  that  the  justice  and  policy  of  statutes 
enacted  by  the  l^slative  department  of  the  government 
are  not  matters  for  the  consideration  of  the  courts  of  the 
state.  BurUngton,  0.  R.  &  N.  R.  Go.  v.  Dey,  82  Iowa  812, 
344,  from  which  they  quote  as  follows : 

"Much  is  said  in  argument  attacking  the  justice  and 
policy  of  the  statutes.  With  these  things  we  have  nothing 
to  do.  They  are  fbr  the  consideration  of  the  legidative  de- 
partment of  the  government  alone." 

They  cite,  also,  Atlantic  Goast  Line  R.  Go,  v,  Finn,  195 
Fed.  686,  688;  from  which  they  quote: 

"  'It  is  not  for  the  court  to  inquire  or  determine  whether 
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a  state  of  facts  existed  calling  for  the  enactment  of  the 
l^dation  in  question.  That  is  for  the  exclusive  considera- 
tion of  the  l^slature.  If,  under  any  possible  state  of  facts, 
the  act  would  be  constitutional  and  valid,  the  court  is  bound 
to  presume  that  such  condition  existed.' " 

The  State  says  that  the  literal  construction  of  a  statute 
may  defeat  the  objects  of  the  act,  and  quote  from  another 
case  that  it  is  better  to  abide  by  this  consequence  than  to 
put  upon  it  a  construction  not  warranted  by  the  words  of 
an  act,  in  order  to  give  eflfect  to  what  we  suppose  to  have 
been  the  intention  of  the  legislature.    The  argument  is  that 
the  language  of  the  statute  is  perfectly  plain ;   that  it  de- 
clares certain  acts  to  be  a  public  offense,  and  as  criminal  in 
their  character;  that  the  rule  is  that  such  statutes  should 
be  strictly  construed,  and  not  to  change  the  wording  by 
adding  to  or  taking  from.    They  say,  too,  that,  in  construing 
a  statute,  the  rule  is  that  it  is  necessary  to  consider  the  con- 
text, or  setting,  and  the  presumption  is  that  the  words 
should  be  given  their  usual  and  ordinary  meaning  and  sig-. 
nificance.    They  concede  that  the  object  of  all  interpreta- 
tion and  construction  of  a  statute  is  to  ascertain  and  carry 
oat  the  intention  of  the  legislature,  and  that  it  is  only  when 
the  act  is  of  doubtful  or  ambiguous  meaning  that  the  prov- 
ince of  a  construction  or  interpretation  begins,  because  it 
is  a  maxim  of  interpretation  that  it  is  not  permitted  to  in- 
terpret what  has  no  need  of  interpretation. 

These  rules  are  not  disputed  by  appellee,  but  they  rely 
on  other  principles  as  well.  It  is  argued  by  appellee  that  the 
legislature  intended  to  correct  the  abuse  in  the  use  of  blind- 
ing headlights  on  automobiles  on  the  public  highway,  and 
that  defendant  was  using  a  proper  light,  and  was  comply- 
ing with  the  q>irit  and  intent  of  the  statute ;  and  further, 
that  there  is  a  clerical  error  in  the  statute,  which  the  court 
can  correct.  Numerous  cases  are  cited;  but  we  shall  not 
discuss  them  all,  but  state  their  propositions.    They  cite 
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McBride  v.  McBride,  142  Iowa  169,  179,  City  of  Cherokee 
V.  Illinois  Cent.  R.  Co.,  157  Iowa  73,  Engvall  v.  Des  Moines 
City  R.  Co.,  145  Iowa  560,  Flam  v.  Lee,  116  Iowa  289,  to  the 
point  that,  in  construing  instructions  to  juries,  where  they 
are  manifestly  wrong,  and  state  the  opposite  of  that  in- 
tended, but  the  error  could  mislead  no  one  as  to  what  was 
intended,  they  are  not  held  to  be  erroneous. 

They  cite  United  States  v.  Ninety-Nine  Diamonds,  139 
Fed.  961,  and  Commonwealth  v.  Trent,  117  Ky.  34  (77  S.  W. 
300),  to  the  proposition  that  th€  object  which  the  legislature 
sought  to  obtain  by  a  statute,  and  the  evil  which  it  en- 
deavored to  remedy,  may  always  be  considered,  to  ascertain 
its  intent  and  interpret  its  act.  Other  cases  are  cited,  to 
the  proposition  that  statutes  must  be  so  construed  as  to 
give  effect  to  the  evident  legislative  intent,  though  the  re- 
sult seems  contrary  to  rules  of  construction  and  the  strict 
letter  of  the  statute,  and  that  surrounding  circumstances 
and  the  ends  intended  to  be  accomplished  should  be  consid- 
ered. Voelker  v.  Chicago,  M.  d  St.  P.  R.  Co.,  116  Fed.  867, 
Chicago,  M.  cC-  St.  P.  R.  Co.  v.  Voelker,  129  Fed.  522  (70  L.  R. 
A.  264),  are  cited  to  sujftain  the  proposition  that  statutes, 
the  principle  of  which  is  to  protect  the  lives  and  limbs  of 
men,  are  so  construed  as  to  prevent  the  mischief  and  ad 
vance  the  remedy,  so  far  as  the  words  fairly  permit.  They 
concede- that  the  context  should  be  considered  in  interpreting 
a  statute.  White  v.  Rio  Grande  W.  R.  Co.,  25  Utah  346  (71 
Pac.  503),  2  Lewis'  Sutherland  on  Statutory  Construction 
(1st  Ed.),  Section  260, 17  Am.  &  Eng.  Encyc.  of  Law  19,  20, 
and  Comfort  v.  Kittle,  81  Iowa  179,  are  cases  cited  on  the 
proposition  that  it  is  a  rule  of  statutory  construction  that, 
where  one  word  has  been  erroneously  used,  if  another,  or  a 
word  omitted,  and  the  context  afford  the  means  of  correc- 
tion, the  proper  word  will  be  deemed  substituted  or  siip- 
plied.  In  the  case  of  County  of  Lancaster  v.  Frey,  128  Pa. 
593  (18  Atl.  478),  the  word  "county"  was  inserted  in  a  stat- 
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ute  for  "city."  In  Oraham  v.  Charlotte  d  8.  C.  R.  Co.,  64 
N.  C.  681,  the  word  "venire''  in  a  statute  relating  to  actions 
against  railroads  was  construed  to  mean  "venue."  In 
Moody  d  Perkins  v.  Stephenson,  1  Minn.  401,  all  "penal" 
judgments  construed  to  mean  all  "final"  judgments.  In 
Palms  V.  Shawano  Cownty,  61  Wis.  211,  the  word  "Dorth" 
was  read  into  a  description  in  a  statute,  itistead  of  "south." 
In  Frazier  d  Delliner  v.  Otbson,  7  Mo.  271,  where  a  statute 
provided  that  an  obligor  or  maker  of  a  note  should  be  al- 
loTfed  every  just  set-off  and  discount  against  the  assignee 
or  assignor  before  "judgment,"  it  was  held  that  the  word 
"judgment"  was  evidently  inserted  by  mistake.  In  Hutch- 
ings  V.  Commercial  Bank,  91  Va.  68,  Ashhy  v.  State,  124 
Tfenn.  684  (139  S.  W.  872),  and  State  v.  LouieviUe  d  N.  R. 
Co,,  97  Miss.  55  (53  So.  454,  455),  where  it  appeared 
that  a  statute  would  fail  to  effectuate  the  purpose  intended, 
or  any  purpose,  and  that  it  had  been  omitted  by  mistake, 
the  word  "not"  was  construed  into  the  statute. 

Appellant  does  not  contradict  these  propositions,  except 
in  so  far  as  the  cases  heretofore  cited  by  them  do  so. 

The  trial  court,  in  an  opinion  filed,  conceded  that  courts 
could  not  amend  a  statute,  as  they  have  no  power  to  do  so, 
and  conceded,  too,  that  great  caution  should  be  exercised 
by  the  courts,  in  construing  statute^,  not  to  add  to  or'  take 
anything  from  the  language  used;  but  it  held  that  read- 
ing into  the  statute  the  word  "not"  carries  out  its  purpose. 
and  gives  it  an  application  intended  by  the  legislature.  The 
dedsidsn  of  the  trial  court  was  based  on  the  citation  from 
Lewis'  Sutherland  on  Statutory  C5ohstr«ction,  supra ;  Fra- 
zier V.  CHhson^  supra ;  CouaUy  of  Lam^astet  v.  Frey^  supra ; 
and  Hutchihffs  v.  Bemk,  supra. 

But  these  cases,  and  some  of  the  others^.  cited, — ^per- 
haps all  of  th^m,— proceed  upon  th^  idea  thJlt,  #here  the 

context  of  the  feitatute  affords  th6  ihetos  of  correction,  it 

« 

may  be  done.    Under  the  authorities,  it  is  proper- for  us  to 
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take  into  consideration  the  object  which  the  legislature 
sought  to  obtain,  and  the  evil  which  it  endeaybred  to  reme- 
dy,  and  the  surrounding  circumstances  and  the  ends  in- 
tended to  be  accomplished,  as  well  as  the  context;  and 
statutes  should  be  so  construed  as  to  give  effect  to  the  evi- 
dent legislative  intent.  We  may  take  into  consideration  the 
fact  that  automobiles  are  in  common  use,  and  that  certain 
lights  used  on  automobiles  oftentimes  blind  the  driver  of  a 
vehicle  approaching  in  the  opposite  direction,  and  that  the 
purpose  of  the  legislature,  in  passing  the  act  in  question,  was 
to  correct  this  condition. 

We  are  satisfied,  from  all  these  circumstances  and  from 
the  record,  that  it  was  not  the  intention  of  the  l^sla^re  to 
pass  the  act  as  it  reads.  Conceding  this  to  be  so,  the  ques- 
tion is.  May  we,  under  the  circumstances  and  record,  read 
into  the  statute  a  word  which  gives  it  exactly  the  opposite 
effect  ?  We  are  not  disposed  to  go  that  far.  It  seems  to  us 
that,  to  do  so,  we  would  be  compelled  to  take  into  considera- 
tion matters  not  proper  for  us  to  consider,  such  aa  the  evi- 
dence or  opinions  of  witnesses  testifying  in  this  case,  and  the 
like.  We  could  construe  the  statute  as  written;  but,  as 
said,  we  are  satisfied  such  was  not  the  Intention.  In  this 
case,  the  word  ^not"  was  read  into  the  statute,  in  order  to 
work  the  acquittal  of  the  accused.  Nevertheless,  it  is  a 
criminal  statute.  Might  this  be  done  in  order  to  secure  a 
conviction,  if  it  were  necessary  to  do  so? 

We  reach  the  conclusion  that,  rather  than  to  construe 
the  statute  as  written,  or  to  read  into  it  the  word  '^not/' 
as  was  done  by  the  trial  court,  we  ought  to,  and  do,  hold 
that,  as  to  this  particular  point,  there  was  a  failure  of 
legislation,  and  that  the  defendant  was  properly  discharged 
on  that  ground,  there  being  no  statute  under  which  he  could 
be  convicted  of  the  charge  against  him.  The  legislature  is 
about  to  meet ;  and  if  the  matter  is  brought  to  their  atten- 
tion, they  can  readily  make  the  matter  plain. 
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For  the  reason  given,  the  judgment  of  the  district  court 
Affirmed. 

Ladd,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


J.  W.  Davis,  Appellee,  v.  Mat  A.  Davis,  Appellant. 

TEKAKCrr  IN  OOMMOK:    Oontrilmtloii  for  Deficiency  Judgment. 

1  A  cotenant  must  make  contribution  to  his  cotenant,  not  only 
for  the  amount  paid  by  the  latter  in  redeeming  from  a  mort- 
gage foreclosure  sale,  but  also  for  the  amount  paid  in  satis- 
fying a  deficiency  in  the  foreclosure  judgment. 

PBINOIPAI*  AND  SXTBETT:    Surety  Becoming  Principal  by  Op- 

2  eration  of  Law.  A  surety,  as  between  himself  and  his  prin- 
cipal, becomes  a  principal  by  voluntarily  causing  himself  to 
be  subrogated  to  all  the  rights  of  the  principal. 

PRINCIPLE  APPLIED:  A  husband  and  another  person 
bought  land,  and  gave  a  mortgage  on  the  land  for  the  pur- 
chase price.  The  wife  signed  the  mortgage  note,  as  surety. 
Later,  the  wife,  in  divorce  proceeding,  was  awarded,  as  all* 
mony,  all  her  husband's  interest  in  the  land.  Held  that,  as 
between  her  husband  and  herself,  she  became  the  principal, 
and  her  husband  became  a  surety. 

SZBOUnON:    Bedemption  by  Execution  Debtor,    Principle  recog- 

3  nized  that  a  red.emption  of  land  from  execution  sale,  by  the 
execution  debtor,  exposes  the  land  to  a  lien  for  any  deficiency 
in  the  Judgment 

Appeal  from  Jasper  District  Cowrt. — Henry  Silwold, 

Judge. 

OCTOBBR  26,  1918. 

Bbhbarino  Dbnikd  Januart  20,  1919. 

Suit  in  partition  of  lands.  The  plaintiff  averred  that 
he  was  the  owner  of  an  undivided  one  half  thereof,  and  that 
defendant  was  the  owner  of  the  other  undivided  one  half. 
He  averred,  also,  that  he  had  discharged  incumbrances  up- 
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on  the  property,  amounting  to  about  ?25,000,  and  he  prayed 
that  he  have  contribution  from  the  defendant  of  one  half 
thereof,  and  that  he  have  a  lien  upon  her  undivided  one  half 
for  the  payment  of  the  same.  The  defendant  contested  the 
right  of  the  plaintiff  to  contribution.  There  was  a  decree  for 
the  plaintiff,  and  the  defendant  appeals. — Affirmed. 

Cullisofv  d  CiMison,  for  appellant. 

Preston  d  Dillinger,  for  appellee. 

Evans,  J. — ^The  land  in  question  was  acquired  jointly, 
in  March,  1912,  by  J.  W.  Davis  and  J.  V.  Davis,  the  former 
husband  of  the  defendant  May  Davis.  The  land  was  con- 
veyed to  the  grantees,  subject  to  a  mortgage 
1.  TBMANct  XN  ^^^  |7,500,  which  was  assumed  by  the  gran- 
?ribifi?^n  £or°de-tees.  The  further  sum  of  ?20,000  of  the 
fld^ncy  judg-  p^-chase  price  was  represented  by  a  promis- 
sory note,  signed  by  the  grantees  and  by  the 
defendant  May  Davis,  then  the  wife  of  J.  V.  Davis.  This 
note  was  secured  by  a  mortgage  upon  the  land.  Such  was 
the  status  of  the  parties  with  reference  to  the  land,  until 
September  14,  1914,  upon  which  date  the  defendant  obtained 
a  divorce  from  her  husband,  and  was  awarded  as  alimony  all 
the  interest  of  her  husband  in  such  land. .  It  is  conceded  that 
she  thereby  succeeded  to  the  title  of  her  husband,  and  be- 
came cotenant  with  the  plaintiff  in  the  ownership  of  the 
land.  Subsequent  to  the  decree  of  divorce,  a  decree  of  fore- 
closure of  the  $20,000  mortgage  was  obtained  by  the  holder 
thereof.  Special  execution  was  issued,  and  the  property 
was  sold  thereunder,  and  was  bid  in  by  the  holder  of  the 
execution  judgment  for  approximately  one.  half  the  amount 
of  the  judgment.  On  the  last  day  of  the  year  of  redemp- 
tion, the  plaintiff  redeemed  the  same,  by  the  payment  of  the 
f dll  amount  of  the  bid,  with  interest  and  costs.  A  few 
days  later,  he  paid  the  deficiency  judgment  in  full.  Thieso 
are  the  payments  for  which  he  asks  contribiltion. 
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The  defendant  concedes  that  she  is  liable  to  contribution 
for  the  amount  paid  in  redemption  from  the  execution  sale, 
bat  she  denies  her  liability  for  contribution  for  the  amount 
paid  in  discharging  the  deficiency  judgment. 

I.  The  argument  in  her  behalf  is  that  she  was  a  sure- 
ty only  upon  the  note,  and  that,  as  between  her  and  the 
plaintiff,  who  was  a  principal,  she  was  only  secondarily 

liable  for  any  part  of  the  debt.    If  this  ar- 

^  f?i"-l^^.       gument  were  decisive,  it  would  have  been 

inr^rinGipai'     Q^^ite  unnecessary  for  the  defendant  to  con- 

Sf  laS?**  ^^^  ^^^  liability  for  a  contribution  to  any 

extent.    The  original  relation  of  the  defend- 
ant to  the  debt  has  become  quite  immaterial,  by  reason  of 
the  subsequent  status  acquired  by  her.     Even  if  she  were 
a  surety  only  in  the  original  transaction,  her  subrogation 
to  the  rights  of  her  husband,  as  cotenant  with  the  plain- 
tiff, changed  her  status.    Thereafter,  as  between  her  and 
her  former  husband,  she  became  the  principal,  and  he  the 
surety.     Wood  v.  Smith,  51  Iowa  156;   Northwestern  Nat. 
Bank  v.  Sloan,  97  Iowa  183 ;  Barr  v.  Patrick,  52  Iowa  704 ; 
Lantka  r.  Dormelly,  163  Iowa  255.    But  even  this  is  not  a 
strategic-feature  of  the  case.    The  decisive  fact  in  the  case 
is  that  the  defendant  became  cotenant  with  the  plaintiff, 
and  that  the  land  owned  in  common  by  them  as  cotenants 
was  incumbered  for  its  purchase  money  by  the  mortgage  in 
question.     It  is  well  settled  that  cotenants  are  liable  for 
their  proportionate  part  of  the  purchase  price  of  the  com- 
mon property,  and  for  the  liens  and  incumbrances  against 
the  same.    Payment  by  one  operates  to  the  benefit  of  all,  and 
entitles  the  payor  to  contribution  pro  rata,  and  to  a  lien 
upon  the  share  of  each  for  the  proportionate  amount  due 
from  him.    Sears  v.  Bellew,  28  Iowa  501 ;  Leaoh  v.  Hall,  95 
Iowa  611;    Koboliska  v,  SweMa,  107  Iowa  124;    Rippe  <?. 
Badger,  125  Iowa  725 ;  McNamara  v.  McNamara,  167  Iowa 
479;  FiMik  v.  Seehorn,  99  Mo.  App.  587  (74  S.  W.  445).    If 
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the  plaintiff  had  paid  the  mortgage,  or  discharged  the  fore- 
closure decree  entered  thereon,  at  any  time  prior  to  the 
execution  sale,  it  is  manifest  that  he  could  have  demanded 
contribution  from  the  defendant.  This  much  her  coun- 
sel concedes  in  argument.  But  it  is  argued  that,  when  the 
execution  plaintiff  bid  off  the  property  for  less  than  the 
amount  of  the  judgment,  the  bid,  nevertheless,  satisfied  the 
judgment,  and  discharged  the  lien  thereof,  and  that  the  ex- 
ecution plaintiff  had  no  further  claim  thereto  than  was  rep- 
resented by  his  sheriff's  certificate :  that  is  to  say,  that  the 
deficiency  judgment  ceased  to  be  a  lien  upon  the  land.  Up- 
on this  premise,  it  is  argued  that  the  later  payment  by  the 
plaintiff  of  the  deficiency  judgment  did  not  operate  to  dis- 
charge any  lien  upon  the  land,  and  that,  therefore,  the  de- 
fendant was  not  liable. 

There  is  a  qualified  sense  in  which  it  is  true  that  the 
deficiency  judgment  was  not  a  lien  upon  the  land.    A  sub- 
sequent junior  lienholder  could  have  redeemed  from  the  ex- 
ecution sale,  and  could  have  ignored  the  de- 
*'  reSSSption'        ficiency  judgment.    Likewise,  a  grantee  of 
debtorr"***^"       the  execution  debtor  could  have  done  the 

same  thing.  But  a  redemption  of  the  land 
by  the  execution  debtor  only  saved  it  to  him  from  the  ex- 
ecution sale.  In  his  hands,  it  became  again  subject  to  the 
lien  of  the  deficiency  judgment.  Peckenbaugh  v.  Cook,  61 
Iowa  477;  People's  Stwings  Bank  v.  McCarthy,  119  Iowa 
586.  It  necessarily  follows  that  the  payment  of  the  defi- 
ci^icy  judgment  by  the  plaintiff  did  operate  to  discharge 
a  lien  upon  the  common  property.  The  defendant  thereby 
became  subject  to  a  call  for  contribution,  for  precisely  the 
same  reason  as  rendered  her  liable  to  contribution  for  the 
amount  paid  in  redemption  from  the  sherifl^^s  sale.  The 
decree  of  the  trial  court  gave  to  the  plaintiff  a  lien  upon 
the  defendant's  undivided  one  half  for  the  proportionate 
amount  which  she  should  contribute,  but  awarded  no  per- 
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sonal  judgment  against  her.     Such  decree  affords  her  no 
ground  of  complaint,  and  it  is,  accordingly, — Affirmed. 

JjADDy  Gaynor,  and  Saungbr,  JJ.,  concur. 

Prbston,  G.  J.,  took  no  part. 


Christian  Feddersen  et  al.,  Appellants,  v.  E.  C.  Matthiesen, 

Administrator,  et  al.,  Appellees. 

APPEAL    AND    BBBOB:    Wbat    Notice   Brings   Up.    An   appeal 

1  **from  the  judgment  and  decree  entered  in  said  cause  against 
the  plaintiffs"  leaves  no  part  of  said  Judgment  as  the  law  of 
the  case  on  appeal — brings  up  the  decree  in  its  entirety. 

WHJiS:    life  Estate  (7)  or  Naked  Use  (?)      A  devise  which  pro- 

2  vides  that  devisee 

(a)  shall  live  upon  the  real  estate, 

(b)  shall  have  the  right  to  make  any  use  of  it  which  he  may 
desire, 

(c)  shall  have   all   proceeds  therefrom,  « 

(d)  shall  pay  all  taxes  and  insurance  and  make  all  repairs, 

(e)  shall  pay  interest  on  a  specified  indebtedness, 

(f)  shall  support  a  sister  so  long  as  she  does  his  housework, 

(g)  may  sell,  on  a  price  consented  to  by  other  heirs,  and 
(h)  shall,    "after   the   property   is   sold**   have    $1,000   out   of 

the  proceeds,  the  balance  to  be  divided  among  other  heirs, 
does  not  grant  a  life  estate, — grants  nothing  but  a  use  for  a 
specified  compensation, — but  does  grant  the  $1,000  to  devisee 
after  any  authorized  sale,  howsoever  made. 

WUJiS:    Unreasonableness.    Ine    claim    of   unreasonableness    nec- 

3  essarily  falls,  unless  the  will  and  the  proper  extraneous  mat- 
ters reveal  the  facts  from  which  unreasonableness  may  be 
deduced. 

WHiLS:    Oonstmction  Leading  to  Intestacy.    The  law  is  abhorrent 

4  of  any  construction  of  a  will  which  will  lead  to  even  partial 
intestacy. 

Appeal  from  Clinton  District  Court. — A.  P.  Barker,  Judge. 

January  20,  1919. 
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Appeal  from  construction  given  by  the  district  court 
to  the  will  of  August  D.  Feddersen. — Affirmed. 

Chas.  W.  Kepler  d  Son,  for  appellants. 

Skinner  d  Co.,  for  appellees. 

Salinger,  J. — I.  Appellants  contend  that  so  much  of 
the  decree  below  as  declares  that  August  E.  Feddersen,  son 
of  the  testator,  took  a  life  estate  in  some  of  the  realty  owned 

by  the  testator,  has  become  the  law  of  the 

^*  BMoaf'  what       ^^®^-    ^^^J  ^^^e  this  Contention  upon  the 
notico  brings      elaim  that  neither  party  has  appealed  from 

that  holding.  As  true  as  it  is  that  failure 
to  appeal  from  part  of  a  decree  may  make  that  part  unas- 
sailable, is  it  that  nothing  can  become  the  law  of  the  case 
unless  there  be  no  appeal.  True,  appellees  have  perfected 
no  cross  appeal.  But,  since  one  party  did  appeal,  the  ques- 
tion remains  whether  said  holding  is  the  law  of  this  case. 
It  is  material  what  that  appeal  was.  The  abstract  recites 
that  an  appeal  was  perfected  by  the  appellants  by  means  of 
serving  a  notice  of  apx)eal  "from  the  judgment  and  decree 
entered  in  said  cause  against  the  plaintiffs."  Section  4114, 
Supplement  to  the  Code,  1913,  permits  an  appeal  either 
in  toto  or  one  "from  some  specific  part  thereof,  defining 
such  part."  Appellants  did  not  proceed  under  this  per- 
mission. They  brought  up  the  decree  in  its  entirety,  which 
included  the  holding  that  this  son  took  a  life  estate.  Ap- 
pellants meet  this  situation  by  the  statement  that,  if  ap- 
pellees were  dissatisfied  with  so  much  of  the  decree  as 
found  that  the  son  had  a  life  estate,  they  should  have  ap- 
pealed. We  may  assume  they  had  the  right  to  do  this,  but, 
notwithstanding,  are  of  opinion  that  said  holding  is  not 
the  law  of  the  case,  because- appellants  by  general  appeal  re- 
moved that  part  of  the  decree  to  this  court  for  review.  That 
appellants  now  see  an  advantage  in  agreeing  with  the  trial 
court  upon  that  holding  has  no  bearing  on  whether  such 
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holding  has  become  the  law  of  the  case.  For  the  purposee  f 
detennining  whether  it  is  the  law  of  the  case,  the  control- 
ling question  is  whether  such  holding  was  reviewable  after 
appellants  had  taken  their  appeal.  When  that  holding  was 
by  them  removed  to  this  court,  it  could  not  become  unas- 
sailable until  after  affirmance  here;  and  we  think  that, 
though  appellees  have  not  appealed,  it  is  open  to  them  to 
meet  any  claim  on  part  of  the  appellants  which  they  urge 
for  their  advantage,  and  which  is  based  upon  the  assertion 
that  the  will  at  bar  granted  a  life  estate. 

This  brings  us  to  whether  the  will  did  grant  a  life  es- 
tate.   It  is  and  must  be  conceded  it  does  not  do  so  in  terms. 
The  exact  language  is  that  the  son  August  ^^has  the  ex- 
clusive right  and  use"  of  certain  real  estate; 
::.  Wills:  life        ^^^*  "^^  ^®  *^  ^^^^  there  and  make  any  use 
SAM  use  ( n      ^^  ^^  *^^*  ^^  desire!*,  and  to  keep  all  proceeds 

from  any  business  that  he  may  run  in  above 
mentioned  real  estate,  but  he  must  pay  all  taxes,  insurance 
and  repairs  on  the  place,  and  the  interest  on  all  money  ow- 
ing by  me,  and  he  must  support  my  daughter,  Amanda  Fed- 
dersen,  so  long  as  she  stays  with  him  and  does  his  house 
work."  Next  comes  a  provision  that  the  son  may  sell,  up- 
on a  price  consented  to  by  the  other  heirs,  and  that,  "after 
the  property  is  sold,"  he  is  to  have  |1,000  out  of  the  pro- 
ceeds thereof.  While  the  son  survived  the  father,  he  has 
since  deceased,  and  in  his  lifetime,  evinced  no  intention  to 
sell ;  and  the  property  has  since  been  sold  to  pay  debts,  on 
application  by  the  administrator  of  the  estate  of  the  fa- 
ther. We  are  of  opinion  that  no  life  estate  was  created, 
though  the  son  took  possession  of  and  used  the  property, 
and  that  what  was  devised  was  the  right  to  use  the  property 
upon  the  payment  exacted  by  the  will  for  the  use  of  the 
right.  The  provision  does  not,  in  essence,  diflFer  from  giv- 
ing the  right  to  lease  upon  the  payment  of  stipulated  rent. 
Granting,  for  the  sake  of  argument,  that,  though  the  life- 
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time  of  the  son  is  not  mentioned,  the  testator  intended  the 
use  might  continue  during  the  life  of  the  son,  it  still  re- 
mains true  that  what  was  devised  is  not,  in  truths  a  life 
estate,  because  the  son  might  have  been  ousted  from  the 
use  in  his  lifetime,  upon  failure  to  make  the  payments  ex- 
acted by  the  will ;  or  the  lands  might  be  sold  to  pay  debts. 
We  find  nothing  in  Wehh  v.  Wehh,  130  Iowa  457,  460,  that 
aids  appellants. 

It  may  not  be  amiss  to  add  that,  if  it  were  assumed  the 
will  did  create  a  life  estate,  such  assumption  would  profit 
the  appellants  nothing.     They  use  the  claim  that  a  life 

estate  was  created,  for  the  purpose  of  argu- 
8.  Wills  :  nnrern-     ing  that  the  grant  was  so  valuable  as  that 

it  is  an  unreasonable  construction  of  the 
will  to  hold  that  the  testator  gave  not  only  the  life  estate, 
but  |1,000  additional  from  the  proceeds  of  selling  the  prop- 
erty. While  it  would  not  follow  that  the  will  must  be  con- 
strued as  appellants  contend,  even  if  it  were  proved  that  al- 
lowing this  son  the  additional  |1,000  was  over-liberality,  it 
is  certainly  true  that  the  devise  of  the  f  1,000  does  not  give 
support  to  the  argument  of  the  appellants,  where,  as  here, 
they  have  failed  to  adduce  any  evidence  of  the  value  of  the 
use  granted.  The  only  thing  that  appears  on  that  point  is 
the  inference  that  may  be  drawn  from  the  fact  that,  during 
the  year  in  which  the  son  survived  the  father,  the  son  con- 
tinued to  use  the  property.  That  may  be  evidence  that  he 
thought  the  use  had  some  value,  but  it  is  no  evidence  that 
its  value  was  so  much  greater  than  the  price  paid  for  the 
use  as  to  prove  the  testator  could  not  have  intended  to  give 
more  than  the  use.  If  the  intention  to  allow  the  additional 
|1,000  is  clear,  then,  in  the  absence  of  a  challenge  of  the 
competency  of  the  testator,  the  courts  could  not  interfere  be- 
cause the  allowance  might,  in  fairness  to  the  claims  of  oth- 
ers, have  been  smaller.  Be  that  as  it  may,  whatever  effect 
upon  the  question  before  us  an  unreasonable  allowance 
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might  have,  we  have  no  such  question  where,  as  seen,  there 
is  no  evidence  that  the  provision  complained  of  is  unrea- 
sonable. We  conclude  that  the  provision  of  the  will  grant* 
ing  this  son  |1,000  from  the  proceeds  of  selling  the  prop- 
erty may  not  be  disregarded  on  the  ground  either  that  the 
son  August  was  given  a  life  estate,  or,  if  given  one,  it  had 
such  value  as  that  we  must  hold  the  testator  intended  to 
give  the  son  nothing  but  the  alleged  life  estate. 

II.  The  will,  after  giving  to  the  son  August  the  right 
to  use  said  real  estate,  provided  further  that,  if  the  son  at 
any  time  desired  to  sell  said  property,  he  might  do  so  by 

first  getting  the  consent  of  the  ''rest  of  my 

*■  SiracSon*^"*'       children,''  and  could  sell  only  at  a  price  sat- 

J2SS?.  ^  ^"     isfactory  to  those  children ;  and  that,  "after 

the  property  is  sold,  |1,000  is  to  be  given  to 
my  son  August."  Then  follow  provisions  allotting  the  pro- 
ceeds (presumably  above  this  |1,000)  to  other  heirs.  It  will 
be  observed  that,  if  the  provision  to  give  the  son  August 
$1,000  is  held  to  be  operative  only  upon  a  sale  made  by  him 
in  his  lifetime,  on  consent  of  and  at  a  price  satisfactory  to 
his  brothers  and  sisters,  then  the  will  has  no  provision  as  to 
what  shall  be  done  with  the  proceeds  of  a  sale  other  than 
one  upon  consent  of  the  co-heirs.  All  agree  that,  where  a 
testament  is  made,  the  court  will,  if  it  may  in  reason  be 
done,  avoid  a  construction  of  the  will  which  results  in  ei- 
ther total  or  partial  intestacy.  The  least  that  must  result 
if  the  appellants  be  sustained  is  that,  though  the  testator 
attempted  to  provide  what  should  be  done  with  the  pro- 
ceeds of  a  sale  of  his  property,  he  failed  to  make  any  dis- 
position of  proceeds  unless  they  came  from  a  sale  by  the 
son  August,  on  consent  of  the  other  children.  It  will  not 
meet  the  necessities  of  the  appellants'  case  to  say  there  was 
no  intention  to  give  August  anything  because  the  use  of  the 
lands  granted  him  was  so  valuable  as  to  exclude  the  idea 
that  the  father  intended  to  make  further  provision  for  him 
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in  case  the  land  was  sold,  because  this  argument  is  met  by 
the  fact  that,  although  the  use  of  the  land  was  granted,  the 
father  still  thought  the  son  ought  to  have  f  1,000  if  a  sale 
on  consent  was  made.  Such  sale  might  not  be  made  though 
the  son  had  survived  the  father  for  20  years,  and  it  is  dif- 
ficult to  understand  why  the  testator  should  have  granted 
the  son  this  additional  |1,000,  despite  the  use  of  the  land 
granted,  if  the  sale  was  a  consent  sale, — difficult  to  under- 
stand why,  if  the  use  were  deemed  a  bar  to  the  additional 
allowance,  such  allowance  was  not  Withheld,  no  matter 
what  the  nature  of  the  sale  was.  it  is  difficult  to  understand 
why  the  father  should  feel  more  liberal  to  this  son  as  to  the 
proceeds  of  one  kind  of  sale  rather  than  another.  Start- 
ing, then,  with  the  fact  that,  notwithstanding  the  grant  of 
the  use  of  the  lands,  the  father  was  minded  to  give  Augyst 
an  additional  |1,000  on  some  sale,  and  applying  the 
doctrine  that  intestacy  is  not  favored,  we  have  little 
difficulty  in  reaching  the  conclusion  that  this  son  was 
to  have  $1,000  from  the  proceeds  of  any  sale,  provided  such 
sale  was  an  authorized  one.  A  sale  on  consent  of  the  co- 
heirs was  one  that  was  authorized.  A  sale  sanctioned  by 
the  law  of  the  land  for  the  purpose  of  paying  debts  is  also 
an  authorized  sale.  As  said,  we  are  unable  to  reason  out 
why  the  testator  should  have  devised  ?1,000  to  this  son  in 
the  proceeds  of  a  sale  authorized  by  consent,  and  yet  have 
intended  that,  if  the  law  sold  the  same  land,  and,  for  the 
sake  of  ailment,  as  much  was  realized  from  that  sale  as 
from  one  authorized  by  all  the  heirs,  that  the  |1,000  should 
not  go  to  the  son.  Nothing  indicates  that  the  testator  based 
his  bounty  upon  a  preference  for  one  authorized  sale  over 
another  authorized  sale.  It  follows  that,  in  our  opinion, 
the  trial  court  correctly  construed  the  will,  in  so  far  as  it 
decreed  that  the  estate  of  August  E.  was  entitled  to  |1,000 
from  the  proceeds  of  the  sale  had  on  the  application  of  the 
father's  administrator.    We  reach  this  conclusion  the  more 
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readily  because  of  the  position  taken  by  the  appellants, 
which  is,  not  that  the  will  does  not  authorize  this  particu- 
lar payment  unless  it  be  from  the  proceeds  of  the  particular 
sale  described  in  the  will,  but  that,  by  reason  of  the  will 
and  the  use  of  said  property  by  the  son  August,  he  and  his 
estate  are  barred  from  participating  in  the  proceeds  of  the 
administrator  sale  at  all. 

The  appellants  expressly  plant  themselves  upon  the 
proposition  that  the  trial  court  should  have  ruled  that,  by 
taking  possession  and  use  on  the  terms  prescribed  by  the 
will,  and  by  failing  to  exercise  his  right  to  sell  with  the 
consent  of  the  other  heirs,  the  son  is  in  the  position  of  the 
holder  of  a  life  estate,  and  no  more,  and  that  this  life  es- 
tate has  been  terminated  by  his  death ;  and  that  therefrom 
it  foUows,  not  only  that  the  devise  of  $1,000  is  of  no  effect, 
but  that  the  proceeds-  should  be  divided  equally  between 
the  heirs  at  law  others thah  August ;  that,  in  some  way,  the 
son  made  an  election  that  bars  him  from  participating  as 
an  heir.  We  have  already  pointed  out  that  such  a  position 
assumes,  without  warrant,  the  very  question  in  issue: 
whether  the  testator  intended  that  giving  the  use  upon  pay- 
ment should  exclude  not  only  the  payment  of  the  additional 
91,000,  but  bar  the  right  to  participate  as  an  heir.  With- 
ont  going  into  the  question  whether  or  not  the  son  could 
not  make  an  election  because  the  right  to  sell  the  land  for 
debt  existed,  we  have  to  repeat  that*  using  the  land  on  the 
terms  of  payment  exacted  by  the  will,  and  failing  to  initiate 
any  sale  upon  consent  of  the  co-heirs,  could  in  no  view  de- 
stroy the  standing  of  the  son  as  an  heir.  •  What  we  might 
hold  if  it  were  claimed  here  that,  though  the  estate  of  Au- 
gust could  participate  as  the  representative  of  the  heir  Au- 
gust, but  could  not  have  the  specific  legacy  of  ?1,000  be- 
cause the  conditions  fixed  by  the  will  for  vesting  that  have 
not  arisen,  it  is  unnecessary  to  discuss.  Such  a  contention, 
as  said,  is  not  made.    No  modification  of  the  decree  below 
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is  asked.  We  are  compelled  to  choose  between  the  decree 
which  applies  the  provision  of  |1,000  out  of  the  proceeds  of 
sale  to  the  administrator's  sale,  and  the  contention  of  the 
appellants  that,  because  August  E.  took  the  use  of  the 
land  under  the  will,  on  the  terms  of  payment  provided  by 
the  will,  he  ceased  to  be  an  heir.  We  have  sufficiently  indi- 
cated why  we  think  the  position  taken  by  the  trial  court  is 
much  more  tenable  than  the  one  advanced  for  reversal.  We 
think  that,  in  affirming,  we  do  not  overlook,  but,  on  the  con- 
trary, apply,  wellH9ettled  rules  of  law,  which  are:  First, 
that  intestacy  shall  be  avoided,  if  avoidance  is  in  reason  pos- 
sible; and,  next,  that  the  intent  controls,  and  must  be  ar- 
rived at  by  doing  all  that  reason  will  permit  to  give  effect  to 
every  line  of  the  wUl.  See  Scott  v.  Scott,  132  Iowa  35,  36 ; 
Mortm  V.  Moran,  104  Iowa  216,  222 ;  Qilmore  v.  Jenkins,  129 
Iowa  686,  691;  Boekemder  v,  Boekemeier,  157  Iowa  372; 
Wheeler  v.  Long,  128  Iowa  643. 

The  dispute  over  whether  the  review  here  is  de  novo 
need  not  be  settled,  because  it  is  an  immaterial  one.  The 
sole  question  on  the  appeal  is  one  of  law ;  and  such  a  ques- 
tion is  determined  by  the  same  rule,  whether  it  arise  on  the 
law  or  the  equity  side. 

Other  contentions  and  arguments  are  subsidiary,  and 
are,  in  effect,  disposed  of  by  what  we  have  said.  In  our 
judgment,  the  decree  below  should  be — Affirmed. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Garland  Corporation,  Appellant,  v.  Waterloo  Loan  ft 

Trust  Co.  et  al.,  Appellees. 

TRIAL:    Jury  Question  as  Preventing  Directed  Verdict.    Plaintiff 
1    may  not  have  a  directed  verdict  if  the  record  reveals  a  Jury 
question  on  any  one  of  numerous  defenses  pleaded. 
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APPEAL  AKD  EBSOB:    Failure  to  Question  Defense.    Failure  to 

2  challenge  in  the  trial  court  the  sufflclenoy  of  the  facts  pleaded 
as  a  defense  In  a  matter  of  private  right,  is  an  Irrevocable 
concession  that  such  alleged  facts,  if  established,  constitutes 
a  valid  defense. 

OOBPOBATIONfl:    Anthority   of  Bookkeepers,    Btc.    There   is   no 

3  presumption  that  bookkeepers,  assistant  treasurers,  or  cash- 
iers have  authority,  through  any  act  of  their  own,  and  merely 
because  they  know  that  the  rights  of  the  corporation  have  been 
invaded,  to  release  the  wrongdoer  from  liability  created  by 
such  invasion* 

PI2ADINO:    Conversion  'P&us  TTnnecessary   Allegation.    A    plain- 

4  tiff  who  pleads  that  his  discount  notes  were  sold  by  his  agent 
to  defendant,  and  that  defendant  converted  said  notes,  in  part, 
to  his  own  use,  by  x>Aylug  said  agent  in  property  other  than 
money,  without  authority  from  plaintiff  so  to  do,  and  that  de- 
fendant now  refuses  to  pay  plaintifT  the  amount  of  such  un- 
«uthorlzed  payment,  need  iwt  prove  a  further  allegation  that 
taid  sale  toas  made  under  a  prior  general  agreement  therefor 
vfith  defendant. 

Appeal  from  Black  Hawk  District  Court. — Franklin  C. 

Platt,  Judge. 

January  20,  1919. 

The  petition  of  the  plaintiff,  appellant,  alleges,  in  ef- 
fect, that  defendants  bought  of  Collins  eleven  promissory 
notes,  which  were  the  property  of  plaintiff,  and  made  by  it  to 
its  own  order,  and  endorsed  by  it  in  blank ;  that  but  a  small 
part  of  the  purchase  price  was  paid  in  cash,  and  the  balance 
in  property ;  that,  so,  defendants  have  wrongfully  converted 
0O  much  of  the  purchase  price  as  was  paid  other  than  in 
cash:  and  judgment  is  prayed  for  the  difference  between 
the  value  of  the  notes  and  the  lesser  sum  paid  for  them  in 
cash.  Defendants,  in  effect,  make  general  denial,  and  plead 
certain  affirmative  defenses  as  constituting  a  waiver  of 
whatsoever  rights  plaintiff  might  otherwise  have  had,  and  as 
an  estoppel  to  complain  that  other  than  cash  was  paid. 
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By  stipulation,  the  defendant  and  appellee  Citizens 
Savings  Bank  has  been  eliminated  from  the  suit. — Reversed 
and  remanded. 

Harry  O.  Evans  and  J.  T.  Sullivan,  for  appellant. 

Co^irtright  d  Arhuckle  and  Edwards  &  Lcfngley,  for  ap- 
pellees. 

Salinger,  J. — I.  The  defendant  Trust  Company  ad- 
mits it  bought  said  eleven  notes  of  Collins,  and  that  some- 
thing like  f  18,000  of  the  purchase  price  was  paid  for  in 

property.    Its  general  denial  amounts  to  a 

^"  queition^°2        claim  that  plaintiff,  by  its  past  conduct,  led 

rl^tS'^dtet     defendant  to  believe  either  that  the  eleven 

notes  were  the  property  of  Collins,  or  that, 
though  Collins  were  but  the  agent  of  plaintiff,  he  had  au- 
thority to  take  payment  in  such  property  as  he  was,  in  large 
part,  paid  in.  As  said,  defendant  adds  to  this  several  pleas 
asserting  waiver  and  estoppel.  The  appellant  moved  that  a 
verdict  be  directed  in  its  favor,  and  now  complains  because 
this  motion  was  denied. 

If  any  one  of  the  estoppels  pleaded  by  defendant  was 
supported  by  sufficient  evidence  to  send  that  plea  to  the 
jury,  we  have  no  occasion  to  determine  whether,  in  the  ab- 
sence of  such  estoppel,  plaintiff  would  have  been  entitled  to 
a  directed  verdict,  nor  to  consider  whethep  other  pleas  in 
the  nature  of  estoppels  were  sufficiently  supported  to. carry 
them  to  the  jury.  One  plea  in  estoppel  interposed  was  that 
plaintiff  knew,  when  it  delivered  the  eleven  notes  to  Collins, 
that,  at  another  and  earlier  time,  it  had  delivered  to  him 
notes  aggr^ating  $33,500 ;  knew  that  defendant  purchased 
these,  and,  after  deducting  a  brokerage  chaise  of  two  per 
cent,  paid  for  them  by  delivering  to  Collins  its  certificates 
of  deposit  at  four  per  cent  interest  and  due  in  six  months ; 
and  knew,  also,  that  Collins  had  exercised  his  own  judg- 
ment as  to  accounting  to  the  plaintiff  for  the  proceeds  there- 
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of.  Ui>on  this,  defendant  pleads  that  plaintiff  "thereby 
waived  any  claim  which  it  might  otherwise  have  had  against 
these  defendants,"  on  account  of  the  purchase  of  the  eleven 
notes,  "and  is  estopped  from  complaining  of  these  defend- 
ants on  account  of  the.  purchase"  of  said  notes.    Appellant 

contends  that  the  plea  fails  to  state  a  basis 
2.  afpbax.  akd       for  the  waiver  or  estoppel  claimed.    Be  that 


fUUnre 

to  q«6stion  de-     as  it  may,  this  plea  was  in  no  manner  as- 


sailed below.    We  said,  in  First  Nat.  Bank 
V.  Zeuns,  93  Iowa  140 : 

"Under  familiar  rules,  if  matter  pleaded  as  a  defense  is 
not  attacked  by  motion  or  demurrer,  and  there  is  testimony 
to  sustain  it,  it  will  defeat  the  action,  although  it  may  not 
have  amounted  to  a  legal  defense." 

In  support,  the  Zeims  case  cites  Conger  v.  Crdbtree,  88 
Iowa  536 ;  Linden  v.  Qreen,  81  Iowa  365 ;  and  Benjamin  v. 
Vieth,  80  Iowa  149.  We  have  upheld  this  rule  of  practice 
since  the  so-called  Blanchard  Act  was  passed.  See  Lacy  v. 
County  of  Kossuth,  106  Iowa  16;  Boyd  v.  J.  J.  Watson  d 
Co.,  101  Iowa  214,  at  222 ;  Enix  v.  Iowa  Cent.  R.  Co.,  114 
Iowa  508,  at  510;  Oimsby  v.  Graham,  123  Iowa  202,  at  211; 
Heiman  v.  Felder,  178  Iowa  740,  at  751 ;  Citizens  Bank  v. 
Hickman,  179  Iowa  1178,  at  1184.  In  the  last-named  case 
we  said : 

"The  answer  stated  no  defense.  But  the  answer  was 
not  challenged  by  demurrer  or  motion.  In  those  circum- 
stances, defendant,  having  prevailed  below,  can  maintain 
what  she  there  got,  if  she  proved  all  that  she  pleaded." 

It  follows  the* motion  of  plaintiff  that  verdict  be  direct- 
ed in  its  favor  was  rightly  denied,  if  there  was  evidence  from 
which  the  jury  might,  in  reason,  find  that,  at  said  earlier 
time,  notes  sold  through  Collins  were  paid  for  by  certifi- 
cates of  deposit  issued  by  the  defendant ;  that  plaintiff  knew 
this  fact  when  it  enabled  Collins  to  sell  the  eleven  notes,  and 
then  knew,  also,  that  Collins  had  exercised  his  own  judg- 

VOL.  185  lA. — 18 
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ment  as  to  accounting  to  plaintiff  for  the  proceeds  of  the 
notes  sold  earlier,  or  of  said  certificates  of  deposit.  Beyond 
all  question,  the  plaintiff  knew,  when  it  delivered  the  eleven 
notes  to  Collins  to  be  sold  to  defendant,  that,  at  an  earlier 
time,  it  had  through  him  sold  to  defendant  a  set  of  notes 
aggregating  |33,500 ;  and  the  jury  could  find,  both  on  the 
testimony  of  the  president  of  the  plaintiff  and  on  the  cor- 
respondence between  the  parties,  that,  when  plaintiff  de- 
livered the  eleven  notes  to  be  negotiated,  it  knew  that  the 
notes  sold  earlier  had  been  paid  for  by  said  certificates  of 
deposit  and  knew,  also,  that 'Collins  had  exercised  his  own 
judgment  as  to  accounting  to  plaintiff  for  the  certificates  of 
deposit.  Whatever  right,  then,  plaintiff  might  have  had  to 
have  a  verdict  directed  in  its  favor,  were  it  not  for  this  plea 
of  estoppel,  the  overruling  of  this  motion  cannot  be  inter- 
fered with,  because  appellant  has  waived  the  right  to  chal- 
lenge the  sufficiency  of  the  plea,  and  because  there  was 
enough  evidence  to  make  the  claim  of  this  plea  a  jury  ques- 
tion. Indeed,  we  are  constrained  to  hold,  in  answer  to  a 
complaint  that  the  court  erred  in  chaining  that  the  evidence 
upon  the  point  is  not  in  dispute,  that  the  record  justified  giv- 
ing this  instruction. 

II.  Instruction  5  charged  that  the  evidence  shows,  be- 
yond dispute,  that,  prior  to  October  12,  1909,  the  plaintiffs 
and  defendant  had  a  business  transaction  under  which  the 
trust  company  either  purchased  the  promissory  notes  of 
the  corporation,  or  took  the  same  and  sold  them  for  the  ac- 
count of  the  corporation  at  six  per  cent  discount  and  a  two 
per  cent  commission;  and  that  it  is  undisputed  that,  in 
April,  1909,  in  one  transaction  that  took  place  between  the 
parties,  a  certificate  of  deposit  for  f  1,000  was  issued ;  that 
plaintiff  received  the  same  through  Collins;  and  that  there- 
after, they  sent  the  certificate  to  Collins,  with  a  request  that 
he  send  the  proceeds  of  same  to  plaintiff. 
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The  complaint  is  that  the  charge  is  not  justified  by  the 
evidence.    We  are  of  opinion  the  complaint  is  not  tenable. 

2-a 

Instruction  13  charged  that,  if  the  jury  find  that,  when 
John  W.  Garland  directed  the  eleven  notes  to  be  sent  to  Col- 
line,  Garland  intended  or  had  reason  to  believe  that  the 
notes  would  be  disposed  of  by  Collins,  and  that  the  pro- 
ceeds thereof,  whether  in  money  or  property,  would  be  re- 
ceived by  Collins,  and  that  Collins  would  account  there-, 
for  to  the  corporation  or  to  Garland,  the  verdict  must  be 
for  defendants.  We  think  there  was  enough  evidence  so  that 
the  jury  might  find,  contrary  to  the  claim  of  appellant,  that 
Garland  and  the  corporation  did  not  intend  Collins  should 
account  with  money  only,  but  were  willing  to  receive  either 
money  or  property.  Of  course,  if  the  jury  could  find  that 
this  is  so,  then  it  amounted  to  advance  authority  to  take 
something  other  than  money, — in  fact,  to  take  any  kind  of 
property ;  and  if  that  be  so,  plaintiff  could  not  have  a  ver- 
dict for  conversion  because  property  was  paid.  The  restric- 
tion was  not  error. 

III.  Defendant  answers  that,  by  charging  Collins  on 
its  books  of  account  with  the  difference  between  the  face 
value  of  the  eleven  notes,  less  what  was  paid  therefor  in  the 

equivalent  of  cash,  and  making  such  charge 

*"  Mt^rt^^ '    ^*^^  '^^^  knowledge  that  the  notes  had  been 
bookkteptn,        p^j^  ^^j,  ^j^-jj  personal  property,  in  large 

.  part,  plaintiff  "waived  any  claim  which  it 
might  have  against  these  defendants  or  either  of  them,  and 
18  estopped  thereby  to  complain  in  this  or  any  action  on 
account  of  the  facts  complained  of."  This  affirmative  al- 
legation stands  denied  by  operation  of  law,  and  filing  reply 
thereto  affects  such  denial  only  in  so  far  as  such  reply  may 
constitute  an  admission,  in  whole  or  in  part.  The  reply 
filed  in  terms  denies  that  plaintiff  made  a  charge  on  its 
books  with  knowledge  such  as  is  allied,  and  asserts  afflrma- 
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• 
tively  not  more  than  that  it  had  tried  to  get  knowledge,  but 

had  been  unable  to  do  so.  By  operation  of  law,  then,  and 
by  what  is  aflSrmatively  pleaded  in  the  reply,  there  are  two 
denials :  First,  that  the  plaintiflF  made  such  a  charge  on  its 
books  at  all ;  second,  that,  at  all  events,  plaintiff  took  no  ac- 
tion in  the  premises  with  such  knowledge  as  the  defendant 
asserts  it  to  have  had.  In  our  opinion,  there  is  no  evidence 
that,  when  a  charge  against  Cpllins  with  reference  to  these 
eleven  notes  was  put  on  the  books  of  the  plaintiff,  on  Jan- 
uary 3,  1910,  by  one  Short,  acting  under  the  direction  of 
one  Glaser,  that  either  the  corporation  or  these  men  had  the 
knowledge  which  the  answer  asserts.  On  the  other  hand, 
when  this  charge  was  remade,  in  July,  1910,  Short  did  know 
how  Collins  had  been  paid.  Now,  Instruction  15  charges 
that  it  was  for  the  jury  to  say  whether,  under  all  the  sur- 
rounding circumstances,  as  shown  by  the  credible  evidence, 
said  charge  on  the  books  indicated  an  intention  on  part  of 
plaintiff  to  look  to  Collins  for  payment,  or  whether  the 
charge  was  merely  a  memorandum  for  the  purpose  of  keep- 
ing track  of  the  notes,  and  to  show  the  channel  through 
which  they  were  sent  to  defendants.  It  is  now  complained 
there  is  no  evidence  upon  which  this  instruction  may  right- 
fully be  based.  Such  a  charge  was  made  on  the  books;  and 
we  have  already  pointed  out  that  Short,  who,  under  Glaser, 
made  the  charge,  knew,  when  he  made  the  second  one,  that 
Collins  had  been  largely  paid  in  property.  So  far,  then,  as 
the  making  of  the  charge  on  the  books  is  concerned,  there 
was  evidence  that  justified  an  instruction  which  assumed 
such  charge  to  have  been  made,  or  at  least  dealt  with  such 
a  charge  as  having  been  made.  But,  as  said,  there  was  not 
merely  a  denial  that  whatsoever  charge  was  made  was  with 
knowledge  of  what  had  been  done  with  Collins,  but  a  denial 
that  the  plaintiff  made  such  a  charge.  This  puts  in  issue 
whether  those  who  did  charge  Collins  upon  the  books  of 
plaintiff  had  authority  thereby  to  ratify  on  behalf  of  plain- 
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tiff  the  payment  in  property  made  to  Collins.  There  is  no 
evidence  of  the  authority  possessed  by  either  Short  or  Qla^- 
er,  except  that  Short  was  an  officer  inferior  to  Glaser,  who 
seems  to  have  been  the  assistant  treasurer  of  the  corpora- 
tion, and  that  Short  had  been  bookkeeper,  cashier,  and  pos- 
sibly,  also,  an  assistant  treasurer.  If  a  mere  bookkeeper 
had  attempted  the  ratification  claimed  here,  it  would  have 
to  be  held  that,  while  he  may  have  had  authority  to  put 
charges  on  the  books,  he  could  not,  by  exercising  that  au- 
thority, take  from  his  employer  a  claim  against  a  solvent 
bank  and  substitute  therefor  a  claim  against  a  defaulting 
and  possibly  insolvent  agent.  That  he  put  an  entry  on  the 
books,  knowing  the  dereliction  of  the  agent,  would  add  noth- 
ing to  his  authority.  As  well  say  that,  if  a  janitor  em- 
ployed by  the  corporation  knew  how  Collins  had  been  paid, 
the  janitor  could  ratify  such  payment  for  the  corporation. 
There  is  no  presumption  that  bookkeepers  or  assistant  treas-. 
urers  or  cashiers  may,  by  any  act  of  their  own,  and  merely 
because  they  know  the  rights  of  the  employer  have  been  in- 
vaded, release  the  wrongdoer  from  the  liability  created  by 
snch  invasion.  We  find  no  evidence  of  any  authority  by 
which  such  book  entries  as  Short  made  under  the  direction 
of  Glaser  could  work  a  ratification  or  release  by  the  plain- 
tiff; and,  therefore,  hold  it  was  error  to  submit  to  the  jury 
whether  the  book  entry  in  question  indicated  an  intention 
on  part  of  plaintiff  to  look  to  Collins  for  satisfaction. 

rv.    The  petition  alleges  that,  prior  to  the  1st  day  of 
September,  1909,  plaintiff  perfected  an  agreement  with  de- 
fendant through  one  Collins,  whereby  defendant  was  to  pur- 
chase of  or  discount  for  plaintiff  promis- 
4.  Ptumira:  sory  notes  made  by  plaintiff,  at  stated  dis- 

piQs  unnecet-      counts,  procccds  to  be  placed  to  the  credit 
SS      **'        of  plaintiff  in  the  bank  of  defendant,  and 

that  Collins  arranged  to  discount  the  eleven 
notes  and  delivered  the  same  to  defendant,  and  did  so  in 
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pursuance  of  said  general  agreement,  as  well  as  under  an 
express  arrangement  for  the  purchase  of  the  eleven  notes. 
The  answer  denies  there  was  such  agreement.  While  the 
petition  charges  the  defendant  was  one  party  to  the  agree- 
ment and  Collins  the  other,  evidence  was  admitted  with- 
out objection  which  tended  to  prove  that  substantially  such 
an  agreement  was  made,  not  between  Collins  and  the  de- 
fendant, but  between  John  Garland,  the  president  of  the 
corporation,  and  the  defendant.  In  Instructions  6,  9,  10. 
11,  and  15,  it  is  charged,  in  effect,  that  plaintiff  cannot  re- 
cover unless  the  jury  finds  the  sale  and  purchase  of  the 
eleven  notes  was  made  under  said  antecedent  agreement. 
This  amounts  to  taking  the  position  that  the  petition  states 
no  cause  of  action  if  its  all^ation  that  the  sale  of  the  notes 
was  had  under  said  agreement  be  eliminated.  We  are  of 
opinion  that  the  plea  that  the  sale  was  made  under  said 
agreement,  is  far  from  being  vital, — tnerely  a  plea  of  .more 
than  is  necessary  to  obtain  a  recovery.  With  the  allegation 
as  to  sale  under  agreement  stricken  out,  the  petition  charges 
a  complete  case  of  conversion.  It  alleges  that  Collins  sold 
notes  which  were  the  property  of  the  plaintiff  to  the  de- 
fendant,  and  without  authority  for  so  doing,  and  received 
payment  in  csomething  other  than  money.  This  allegation, 
if  proved,  invokes  against  defendant  the  presumption  that 
an  agent  authorized  to  sell  is  not  thereby  authorized  to 
receive  payment  in  something  other  than  cash.  And  proof 
of  the  additional  allegation  of  the  petition  that  demand  has 
been  made  for  so  much  of  the  purchase  price  as  was  not 
paid  for  in  cash,  and  this  demand  I'efused,  states,  as  said, 
a  good  cause  of  action,  without  reference  to  the  plea  that 
the  sale  was  under  a  claimed  agreement. 

It  may  be  assumed,  for  the  sake  of  argument,  the  jury 
could  find,  on  the  evidence,  that  plaintiff  had  given  Collins 
authority  to  receive  payment  in  property,  or  had  held  him 
out  as  having  such  authority,  or  had  misled  the  defendant 
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into  believing  it  would  accept  payment  in  property.  To  say 
the  least,  the  jury  could  also  find  that,  although  the  plain- 
tiff had  ratified  a  former  payment  in  certificates  of  deposit 
by  a  solvent  bank,  it  had  never  authorized  payment  in  the 
overdue  notes  of  Collins,  Com  Belt  Telephone  stock,  pav- 
ing certificates,  and  the  like, — could  find  that  Collins  was 
never  authorized  to  received  payment  in  such  things  as  that ; 
that  nothing  had  been  done  to  lead  defendant  to  believe 
that  Collins  had  authority  to  receive  payment  in  that  form, 
or  that  his  receiving  it  would  be  ratified, — could  even  find 
defendant  knew  Collins  had  no  right  to  take  payment  in 
what  was  given  him.  If  the  jury  found  what  it  could  find 
for  plaintiff,  then  plaintiff  was  entitled  to  its  verdict.  The 
court  charged,  in  manifest  effect,  that,  whatever  else  the 
proof  showed,  that,  though  that  were  demonstrated  what 
we  now  hold  would  make  a  cause  of  action,  yet  defendant 
must  have  the  verdict,  unless  the  unnecessary  plea  of  sale 
under  antecedent  contract  was  found  to  be  established.  It 
is  not  necessary  for  us  to  hold  that  the  plea  of  sale  under 
contract  was  pure  surplusage,  and  that  the  court  should  not 
have  submitted  it  at  all.  •  It  suflSces  to  say  it  was  error,  in 
addition  to  submitting  it,  to  tell  the  jury  plaintiff  must  fail 
unless  it  proved  that  plea. 

For  the  errors  pointed  out  in  Divisions  3  and  4  of  this 
opinion,  there  must  be  a  reversal. — Reversed  and  remanded, 

Ladd,  C.  J.,  Evans  and  Prbston,  JJ.,  concur. 


G.  E.  Hbad,  Appellant,  v.  John  Halb  et  al..  Appellees. 

BEPLEVIN:  Conrerting  Action  of  Beplevin  into  Action  for  Oon- 
yenion.  Plaintiff  in*  an  action  of  replevin  or  detinue  may  dis- 
miss as  to  the  only  defendant  who  is  charged  with  the  pos- 
session or  detention  of  the  property,  and,  by  proper  amend- 
ment, proceed  against   a  sole  remaining  defendant  for  con- 
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version   only.    So   held   where   such    amendment   was   inaptly 
denominated   a   "reply."     (See   Sec.   4164,   Code,   1897.) 

Appeal  from  Taylor  District  Court. — Thomas  L.  Maxwell, 

Judge. 

January  20,  1919. 

Action  in  detinue  resulted  in  its  dismissal.  The  plain- 
tiff appeals. — Reversed. 

Frank  Wisdom^  for  appellant. 

Flick  d  Flick,  for  appellees. 

Ladd,  C.  J. — ^An  opinion  was  filed  herein,  October  18, 
1916,  and  subsequently  a  rehearing  was  granted.  Through 
some  mistake,  the  opinion  was  published  in  the  official  re- 
ports. 178  Iowa  69.  The  cause  has  been  submitted  again ; 
and,  upon  re-examination  of  the  record,  we  reach  a  diflferent 
conclusion. 

The  petition  stated  a  cause  of  action  in  detinue  for  a 
span  of  mules,  and  alleged  that  the  cause  of  detention  by  the 
defendant  Hale  was  that  he  claimed  to  have  sold  the  muletv 
to  collect  an  indebtedness  of  |30,  and  that  defendant  Dugan 
claimed  to  have  bought  them  of  Hale.  The  prayer  was  for 
possession  or  value,  as  is  usual  in  such  cases.  Hale  answered 
that  he  agreed  to  trade  the  mules  to  plaintiff  for  a  mare 
and|25;  that,  in  pursuance  thereof ,  he  took  the  mare ;  but, 
as  plaintiff  failed  to  pay  the  J25,  he  rescinded  the  agree- 
ment and  returned  the  mare,  and  subsequently  sold  the 
mules  to  Dugan,  who,  in  his  separate  answer,  denied  knowl- 
edge of  the  alleged  trade,  and  averred  that  he  had  purchased 
the  team  from  Hale,  and  was  in  possession.  A  jury  was  im- 
paneled, and,  after  the  opening  statements.  Counsel  for  plain- 
tiff dismissed  the  action  as  to  Dugan,  and,  on  motion  of  the 
latter,  the  court  rendered  judgment  in  his  favor  for  the 
mules.    The  counsel  for  the  plaintiff  then  formally  dismissed 
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the  action  as  to  Dogan,  and  filed  a  paper^  denominated  a 
reply,  in  which  it  was  alleged  that,  "at  the  time  the  defend- 
ant Hale  sold  said  mules  to  Dugan,  the  plaintiff  was  entitled 
to  and  was  the  owner  thereof,  as  against  Hale,  and  entitled 
to  the  immediate  possession  thereof ;  and  that,  by  such  sale, 
the  defendant  Hale  appropriated  the  plaintiff's  property  to 
his  own  use,  and  converted  it  to  his  own  use  and  benefit, 
and  deprived  the  plaintiff  thereof;  and  that,  at  the  time 
of  said  sale  and  conversion,  said  mules  were  of  the  actual 
?alne  of  f  260 ;  and  that,  by  such  appropriation  and  sale 
and  snch  conversion,  the  plaintiff  has  been  damaged  in  the 
amount  of  flOO,  no  part  of  which  has  been  paid." 

Counsel  for  defendant  Hale  moved  "to  strike  from  the 
record  the  above  reply,  for  the  reason  that  the  same  sets 
tip  a  separate  and  different  cause  of  action  and  claim  for 
the  conversion  of  the  property,  and  the  same  cannot  be 
joined  in  an  action  of  replevin  or  detinue."  This  motion 
was  submitted,  and  the  court  ruled  that  "the  motion  to 
strike  the  reply  from  the  files  will  be  sustained ;  and  the 
court  treats  it,  as  he  thinks  the  legal  effect  of  it  will  be,  as 
an  amendment  really  to  the  petition.  But,  however  it  may 
he  treated,  either  as  a  reply  or  an  amendment  to  the  peti- 
tion, the  court  thinks  it  should  be  stricken  from  the  files, 
for  the  reason  that  it  is  an  amendment  or  claim  bringing 
into  the  case,  at  this  time  an  action  in  detinue,  in  substance 
a  claim  for  damages  for  conversion  of  the  property." 
Judgment  of  dismissal  was  thereupon  entered. 

It  will  be  noted  that  the  only  ground  stated  in  the  mo- 
tion to  strike,  and  on  which  the  ruling  of  the  court  rests, 
in  that  an  action  for  conversion  was  joined  with  an  action 
of  replevin  or  detinue.  No  objection  was  raised  to  pleading 
roch  matter  in  the  reply,  nor  did  the  court  rest  its  ruling 
thereon,  but  treated  it  as  an  amendment  to  the  petition,  and 
it  should  be  so  regarded  here.  The  question  to  be  passed  on 
ifl  whether,  by  filing  the  reply,  the  plaintiff  asserted  a  new 
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cause  of  action,  and  undertook  *to  join  the  same  with  an  ac- 
tion in  detinue.  That  this  may  not  be  done  appears  from 
Section  4164  of  the  Code,  declaring,  with  reference  to 
replevin,  that  "there  shall  be  no  joinder  of  any  cau^e  of  ac- 
tion not  of  the  same  kind/^  The  record  indicates  very 
plainly  that  this  was  not  attempted  to  be  done.  The  peti- 
tion alleged  that  the  mules  were  in  the  possession  of  Dugan, 
and  asserted  at  no  time  that  Hale  had  possession  thereof. 
By  dismissing  the  action  as  against  Dugan,  and  the  entry 
of  judgment  awarding  him  the  possession  of  the  property, 
the  issues  as  to  th^  wrongful  detention  and  right  of  posses- 
sion were  taken  out  of  the  case,  and  it  ceased  to  be  an  action 
for  the  recovery  of  the  property.  There  remained,  however, 
the  allegation  that  plaintiff  was,  in  fact,  owner  thereof,  and 
the  manner  in  which  Hale  had,  at  one  time,  obtained  pos- 
session of  the  property;  and  the  amendment,  reiterating 
this,  alleged  that,  as  between  plaintiff  and  Hale,  plaintiff 
would  be  entitled  to  possession,  but  that  Hale  had  sold  the 
property,  and  thereby  converted  it  to  his  own  use,  and 
prayed  judgment  for  consequent  damages.  This  left  no 
cause  of  action  save  that  for  the  conversion  of  the  property, 
and  there  was  no  ground  on  which  to  base  a  contention  that, 
by  the  amendment,  a  different  cause  of  action  was  joined 
with  that  of  replevin  or  detinue.  That  such  an  amendment 
was  permissible,  sufficiently  appears  from  Cox  Shoe  Co.  v. 
AdduniBy  105  Iowa  402.  The  matters  pleaded  related  to  the 
same  subject-matter,  and  we  know  of  no  reason  why  a  pe- 
tition in  replevin  may  not  be  so  amended  as  to  change  it 
into  one  alleging  the  conversion  of  the  property,  and  pray- 
ing for  consequent  damages,  instead  of  the  possession  of  the 
property.  The  effect  of  the  amendment  (dominated  reply) 
was  to  do  this,  and  the  court  erred  in  sustaining  the  mo- 
tion to  strike  and  dismiss  the  petition  as  amended;  for  :m 
action  for  conversion  only  was  then  pleaded. — Reversed, 

Evans,  Gatnor,  Salinger,  and  Stidvbns,  JJ.,  concur. 
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Incorporatbd  Town  op  Dbcatuk,  Appellee,  v.  J.  0.  Gould, 

Appellant. 

MUNIOIPAIi  CORPOBATIONS:  Speed  of  AntomobileB.  Munici- 
palities may  not  validly  regulate,  by  penal  ordinances,  the 
speed  of  automobiles  on  the  public  streets,  unless  warning 
signs  are  first  erected  at  points  where  the  corporate  line 
crosses  public  highways,  with  an  arrow  oUf  or  in  connection 
tdth,  such  signs,  pointing  in  the  direction  where  the  speed 
is  to  be  reduced  or  changed.     (Sec.  1571-m20,  Code  Supp.,  1913.) 

Weaver,  Evans,  and  Pbeston,  JJ.,  dissent. 

Appeal  from  Decatur  District  Court. — ^H.  K.  Evans,  Judge. 

January  20,  1919. 

Dbpbndant  was  convicted  of  violating  an  ordinance  of 
the  town  of  Decatur,  and  appeals. — Reversed. 

Marion  Woodard  and  G.  W.  Hoffman,  for  appellant. 

Baker  d,  Parrish,  for  appellee. 

Stevens,  J. — ^The  defendant  was  convicted,  in  the 
mayor's  court  of  the  incorporated  town  of  Decatur,  of  vio- 
lating an  ordinance  of  said  town,  limiting  the  speed  of  au- 
tomobiles upon  its  streets  to  10  miles  per  hour.  Upon  ap- 
peal to  the  district  court,  he  was  again  convicted,  and  now 
appeals  to  this  court  from  a  judgment  thereon,  imposing  a 
fine  of  $25  and  costs.  The  principal  contention  of  counsel 
for  appellant  is  that  the  ordinance,  the  violation  of  which 
is  charged,  is  invalid.  The  ground  upon  which  the  legality 
of  the  ordinance  is  challenged  is  that  the  town  council  did 
not  comply  with  the  provisions  and  requirements  of  Sec- 
tion 1571-m20  of  the  Supplement  to  the  Code,  1913,  the 
material  portion  of  which  is  as  follows  : 

"Except  as  herein  otherwise  provided,  local  authorities 
diall  have  no  power  to  pass,  enforce  or  maintain  any  ordi- 
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nance,  rule  or  regulation  requiring  from  any  owner  to  whom 
this  act  is  applicable  any  fee  license  or  permit  for  the  use 
of  the  public  highways,  or  excluding  any  such  owner  from 
the  free  use  of  such  public  highways,  excepting  such  drive- 
ways, speedways  or  roads  as  have  been  expressly  set  apart 
by  law  for  the  exclusive  use  of  horses  and  light  carriages 
or  in  any  other  way  regulating  motor  vehicles  or  their  speed 
upon  or  tise  of  the  public  highways ;  and  no  ordinance,  rule 
or  regulation  contrary  or  in  any  wise  inconsistent  with  the 
provisions  of  this  act,  now  in  force  or  hereafter  enacted, 
shall  have  any  effect  j  •  •  ♦  provided  further,  that  the 
local  authorities  of  cities  and  towns  may  limit  by  ordinance, 
rule  or  regulation  the  speed  of  motor  vehicles  on  the  pub- 
lic highways,  such  speed  liniitations  not  to  be  in  any  case 
less  than  one  mile  in  six  minutes,  and  the  maintenance  of  a 
greater  rate  of  speed  for  one  eighth  of  a  mile  shall  be  pre- 
sumptive evidence  of  driving  at  a  rate  of  speed  which  is  not 
careful  and  prudent;  and  on  further  condition  that  each 
city  or  town  shall  have  placed  conspicuously  on  each  main 
public  highway  where  the  city  or  town  line  crosses  the  same, 
and  on  every  main  highway  where  the  rate  of  speed  chang- 
es, signs  of  sufficient  size  to  be  easily  readable  by  a  person 


using  the  highway,  bearing  the  words  'City  of  ^,' 

'Town  of ':    'Slow  down  to  miles'   (the 

rate  being  inserted),  and  also  an  arrow  pointing  in  the  di- 
rection where  the  speed  is  to  be  reduced  or  changed,  and 
also  on  further  condition  that  such  ordinance,  rule  or  regu- 
lation shall  fix  the  punishment  for  violation  thereof,  which 
punishment  shall,  during  the  existence  of  such  ordinance, 
rule  or  regulation,  supersede  those  specified  in  Section  twen- 
ty-three [Sec.  1571-m22].'' 

A  sign,  bearing  the  inscription,  "Decatur  City,  auto- 
mobiles and  motor  vehicles  slow  down  to  10  miles  per  hour," 
of  sufficient  size  and  easily  readable,  was  located  at  the 
proper  place  on  all  highways  entering  the  town.    The  sign 
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did  not,  however,  display  an  arrow  pointing  in  the  direc- 
tion towards  which  the  speed  was  to  be  reduced. 

It  is  the  contention  of  counsel  for  appellant  that  the  re- 
quirement of  the  statute  that  an  arrow  ^'pointing  in  the 
direction  where  the  speed  is  to  be  reduced  or  changed"  be 
placed  upon  the  required  signs  is  mandatory,  and  a  condi- 
tion which  must  be  complied  with  before  the  power  con- 
ferred by  the  legislature  upon  municipal  corporations  to 
place  certain  limitations  upon  the  speed  of  motor  vehicles 
within  the  corporate  limits  thereof  can  be  exercised.  It 
is,  of  course,  fundamental  that  such  corporations  can  ex- 
ercise only  such  powers,  and  in  the  manner,  as  are  delegat- 
ed thereto  by  the  legislature.  Mr.  Justice  Dillon,  in  Mer- 
riam  v.  Moody^s  Exrs.,  25  Iowa  163,  speaking  for  the  court, 
said: 

^^In  determining  the  question  now  made,  it  must  be 
taken  for  settled  law  that  a  municipal  corporation  possesses 
and  can  exercise  the  following  powers,  and  no  others: 
First,  those  granted  in  express  words;  second,  those  necetr 
sarily  implied  or  necessarily  incident  to  the  powers  ex- 
pressly granted;  third,  those  absolutely  essential  to  the 
declared  objects  and  purposes  of  the  corporation — not 
simply  convenient,  but  indispensable;  fourth,  any  fair  doubt 
as  to  the  existence  of  a  power  is  resolved  by  the  courts 
against  the  corporation — against  the  existence  of  the  pow- 
er.'' 

See,  also,  Logwn  d  8onA  v.  Pyne,  43  Iowa  524 ;  Brooks 
V.  Incorporated  Town  of  Brdoklyn,  146  Iowa  136 ;  Farmers 
Tel.  Co.  V.  Town  of  Waahta,  157  Iowa  447 ;  Town  of  Hed- 
rick  p,  Lanz,  170  Iowa  437 ;  Huston  v.  City  of  Des  Moines, 
176  Iowa  456. 

The  legislature  of  this  state  has,  by  proper  statutory 
enactment,  prescribed  and  limited  the  duties  and  privil^es 
of  drivers  of  motor  vehicles  upon  the  public  highways  there- 
of.    In  addition  thereto,  it  has  conferred  certain  limited 
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authority  upon  cities  and  incorporated  towns.  The  au- 
thority thus  conferred  is  strictly  defined  and  limited  by  the 
statute^  and  can  be  exercised  only  in  strict  conformity  to 
legislative  requirements.  It  will  be  observed  that,  In  the 
opening  sentence  of  Section  1571-m20,  supra,  the  power  of 
local  authorities  "to  pass,  enforce  or  maintain  any  ordi- 
nance, rule  or  regulation  *  *  •  or  in  any  other  way  regu- 
lating motor  vehicles  or  their  speed  upon  or  use  of  the  pub- 
lic highways"  is  denied,  except  upon  cei'tain  prescribed  con- 
ditions. The  power  conferred,  in  the  language  of  the  stat- 
ute, is: 

"Provided  further,  that  the  local  authorities  of  cities 
and  towns  may  limit  by  ordinance,  rule  or  regulation  the 
speed  of  motor  vehicles  on  the  public  highways,  such  speed 
limitations  not  to  be  in  any  case  less  than  one  mile  in  six 
minutes,  *  •  •  and  on  further  condition  that  each  city 
or  town  shall  have  placed  conspicuously  on  each  main  pub- 
lic highway  where  the  city  or  town  line  crosses  the  same, 
and  on  every  main  highway  where  the  rate  of  speed  chang- 
es, signs  »  ♦  •  and  also  an  arrow  pointing  in  the  di- 
rection where  the  speed  is  to  be  reduced  or  changed.  •  ♦  ♦  " 

The  requirement  of  the  legislature  that  local  authori- 
ties place  an  arroV  upon  signs  at  highways  entering  cities 
and  towns,  and  at  points  therein  where  the  speed  changes, 
is  not  a  mere  captious  one,  but  is  intended  to  serve  a  per- 
fectly reasonable  and  legitimate  purpose.  It  is  a  matter  6t 
common  knowledge  that  the  possibility  of  injury  to  persons 
upon  public  streets  from  motor  vehicles  driven  at  a  rapid 
rate  of  speed  is  much  greater  in  certain  congested  portions 
of  towns  and  cities  than  upon  public  highways,  or  general- 
ly upon  other  streets  less  frequented  by  the  public.  Great- 
er care  should  be  required  of  drivers  of  motor  vehicles  when 
passing,  or  in  the  vicinity  of,  public  school  buildings,  church* 
es,  market  places,  and  congested  business  districts,  than 
in  many  other  parts  of  the  city.    The  legislature  has,  there- 
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fore,  conferred  authority  upon  cities  and  towns  to  limit 
the  speed  of  motor  vehicles  entering  the  same,  and  upon 
the  streets  thereof.  The  purpose  of  the  arrow  upon  the 
sign  is  to  indicate  to  the  driver  of  such  vehicle  the  street, 
or  portion  thereof,  upon  which  the  speed  is  to  be  changed. 
The  arrow  placed  upon  the  sign  is  designated  to  indicate 
the  direction  in  which  such  reduction  of  speed  is  required. 
It  may  be  that  the  defendant  was  in  no  wise  misled  by  the 
failure  of  the  oflScers  of  plaintiflP  to  cause  an  arrow  to  be 
placed  upon  the  sign  in  question,  but  the  law  must  be  given 
general  application.  The  placing  of  an  arrow  upon  signs 
displayed  at  highways  entering  cities  and  towns,  and  at 
points  therein  where  a  change  is  required  in  the  si>eed  of 
motor  vehicles,  is  as  much  a  part  of  the  legislative  require- 
ment as  that  same  shall  have  certain  words,  of  sufficient 
8ize  to  be  easily  readable,  inscribed  thereon.  The  validity  of 
ordinances  enacted  by  municipal  corporations,  in  exercise 
of  the  power  conferred  by  the  statute,  depends  upon  a 
strict  compliance  with  its  requirements.  The  power  which 
snch  bodies  can  exercise  is  only  that  which  is  delegated 
thereto  by  the  legislature,  and  conditions  imposed  there- 
by are  mandatory,  and  must  be  strictly  followed.  Local 
authorities  have  no  discretion  in  the  matter,  and  cannot  say 
with  what  part  of  the  statute  they  will  comply,  or  what 
they  will  ignore. 

It  follows  that,  as  the  incorporated  town  of  Decatur 
failed  to  comply  with  the  terms  and  conditions  imposed  by 
the  legislature  as  a  condition  precedent  to  the  exercise  of 
the  authority  delegated  by  Section  1571-m20,  its  ordinance  is 
invalid,  and  cannot  be  enforced.  The  motion  of  defendant's 
counsel  for  a  directed  verdict  based  upon  this  ground 
should,  therefore,  have  been  sustained.  The  judgment  of 
the  court  below  must  be,  and  is,  therefore, — Reversed. 

liAnn,  O.  J.,  Gaynob  and  Salingbk,  JJ.,  concur. 
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Pebston,  J.  (dissenting).  I  cannot  agree  to  the  con- 
clusion reached  by  the  majority.  Conceding  that  the  statute 
is  mandatory,  I  think  a  substantial  compliance  with  the 
statute  is  all  that  is  required.  We  so  held  in  Pilgrim  v. 
BrouoUy  168  Iowa  177,  construing  this  same  section,  and  as  to 
the  location  of  the  signs  where  the  city  or  town  line  crosses 
the  highway.  In  that  case,  the  sign  was  located  500  feet 
from  the  line,  and  within  the  city.  The  same  claim  was 
made  there  as  here:  that  the  ordinance  was  void.  It  is 
true  that  was  a  negligence  case,  but  we  said : 

"It  is  not  altogether  clear  from  the  statute  whether  the 
legislature  intended  to  make  the  validity  of  the  ordinance 
depend  upon  the  city's  compliance  with  the  requirement  for 
signboards,  or  to  relieve  from  the  penalties  of  the  ordinance 
such  persons  as  might  be  misled  or  deceived  by  the  absence 
of  the  prescribed  warnings,  or  that  the  presumption  of  neg- 
ligence attached  to  the  driving  of  a  motor  car  at  a  greater 
speed  than  the  regulation  allows  should  be  applicable  only 
in  cases  where  the  city  has  performed  its  duty  in  this  re- 
spect. But  if  either  of  these  several  constructions  be  adopt- 
ed, the  result  of  the  case  in  hand  must  be  the  same.  The 
evident  purpose  of  the  provision  for  the  display  of  signs 
at  the  entrance  to  the  cities  is  to  give  warning  to  car  drivers, 
that  they  may  not  unwittingly  violate  municipal  regula- 
tions. They  also,  to  some  extent,  tend  to  protect  the  gen- 
eral public  in  the  use  of  the  city  streets,  against  the  perils 
caused  by  the  reckless  or  thoughtless  operation  of  such  ve- 
hicles. It  cannot  be  supposed  there  was  any  legislative  in- 
tent to  make  the  validity  of  a  municipal  regulation  of  this 
character  depend  on  the  question  whether  a  nice  or  accurate 
survey  shall  flind  all  the  several  sign  posts  surrounding  the 
city  planted  squarely  upon  the  boundary  line." 

It  seems  to  me  the  majority  opinion  requires  too  strict 
compliance,  and  is  technical.  The  evidence  shows  that  de- 
fendant was  within  the  town,  at  the  time  he  was  speeding 
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his  antomobile.  The  signs  in  question  informed  the  defend- 
ant, as  he  approached  the  town,  that  he  was  to  slow  down 
to  10  miles  per  hour,  and  that  in  that  vicinity,  in  front 
of  him  or  behind  him,  was  a  town,  by  the  name  of  Decatnr 
City.  He  knew  it  was  not  behind  him,  because  he  had  just 
passed  that  way.  It  would  not  require  any  great  stretch 
of  imagination  for  him  to  know  that  he  was  approaching 
the  town  of  Decatur  CSty,  and  that  he  was  required  to  slow 
down  his  speed.  Furthermore,  defendant  is  presumed  to 
know  the  law,  and  to  know  that  the  law  required  the  city  or 
town  to  place  signs  at  the  dty  limits.  When  he  saw  the 
sign  in  question,  he  knew  it  was  at,  or  near,  the  corporate 
line,  and  that  he  was  either  leaving  or  approaching  the 
town.  I  think  the  sign  informed  him  that  he  was  approach- 
ing the  town.  It  seems  to  me  that  there  was  a  substantial 
compliance  with  the  statute,  that  the  signs  were  a  compli- 
ance with  the  statute,  and  authorized  the  town  to  pass  the 
ordinance  in  question.  The  trial  court,  in  the  instructions, 
after  quoting  the  statute,  said,  among  other  things : 

''The  plaintiflf  has  offered  evidence  to  show  that  there 
were  signs  on  the  main  hi^ways,  at  or  near  the  corporate 
line,  with  the  words,  'Decatur  City.  Automobiles  and  Mo- 
torcycles slow  down  to  10  miles  per  hour.'  If  the  plaintiff 
has  proven  beyond  a  reasonable  doubt  that  there  were  signs 
on  the  main  highways,  tft  or  near  the  corporation  line,  which 
could  be  readily  read,  containing  the  words,  'Decatur  City. 
Automobiles  and  Motorcycles  slow  down  to  10  miles  per 
hour,'  this  would  be  a  substantial  copipliance  with  the.  law, 
and  sufficiently  so  as  to  this  requirement." 

There  is  some  suggestion  in  the  majority  opinion  in 
regard  to  the  arrows  and  signs  within  the  city  or  town, 
giving  notice  of  public  schools  and  congested  districts,  where 
a  further  change  of  speed  may  be  required.  Whether  or  not 
this  role  would  apply  where  a  person  was  applroaching  a 
schoolhouse  or  the  like,  within  a  city  or  town  where  such 

Vol.  185  IA.^14 
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schoolhouse  might  not  be  so  readily  seen,  we  do  not  deter- 
mine^ because  there  is  no  such  question  in  the  case,  nor  even 
a  suggestion  of  it.  The  only  question  in  the  case  is  whether 
the  signs  placed  at  the  corporate  line  by  the  town  constitute 
a  substantial  compliance  with  the  statute.  Questions  might 
arise  where  a  proper  sign  had  been  placed  in  the  first  in- 
stance,  and  blown  down  or  destroyed,  or  where  a  sign  with- 
in the  city  had  been  placed  there  after  the  passage  of  the 
ordinance;  but  it  will  be  time  enough  to  pass  upon  such 
questions  when  we  come  to  them.    I  would  affirm. 

Weaver,  J.,  concurs  in  this  dissent. 

Evans,  J.  I  think  that  the  statutory  provision  pertain- 
ing to  the  "arrow"  indicating  direction  should  be  construed 
to  apply  only  to  signs  erected  within  the  city  at  points 
where  the  ordinances  require  a  reduced  speed.  This  is  the 
only  rational  construction  of  the  statute.  No  reason  is  con- 
ceivable why  an  arrow  indicating  direction  should  be  posted 
at  the  outer  limits  of  the  city.  I  therefore  join  in  the  dis- 
sent. 


Mbbklb-Hinbs  Kachineby  Company,  Appellee,  v.  K.  C. 

Qaynor,  Appellant. 

SALES:    Secondhand  Artlele  Sold  as  New.    The  statement,  duly  re- 

1  lied  on,  that  a  secondhand  machine,  purchased  without  oppor- 
tunity for  Inspection,  (a)  Is  In  drstKslass  condition,  (b)  has  not 
been  used  more  than  six  months,  and  (c)  will  carry  the  same 
guaranty  as  a  new  machine,  which  latter  guaranty  calls  for 
full  capacity  and  efflclency*  constitutes  a  warranty,  not  only 
as  to  Its  first-class  condition  and  length  of  prior  use,  but  that  It 
was  equal  In  capacity  and  efficiency  to  a  new  machine.  This  Is 
true  even  though  the  seller  did  not  know  the  precise  use  to 
which  the  machine  would  be  put. 

SALBS:    Bellance  on  Warranty.    The  presumption  will  be  Indulged 

2  that  a  warranty  was  relied  on,  when  it  was  an  interwoyan  part  of 
the  contract  of  purchase  and  the  consideration  paid. 
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Appeal  from  Woodbury  District  Court. — J.  W.  Andbbson, 

Judge. 

Januaey  20,  1919. 

Action  for  purchase  price  of  a  steam  turbine,  sold  by 
plaintiff  to  defendant  Judgment  for  plaintiff.  Defendant 
appeals.    The  facts  are  stated  in  the  opinion. — Reversed. 

Sears,  Snyder  d  Boughn,  for  appellant. 

W.  W.  Hoye  and  Carter,  Rraokney  &  Carter,  for  ap- 
pellee. 

Stevuns,  J. — I.  This  is  an  action  to  recover  the  pur- 
chase price  of  a  steam  turbine  generator,  T^ith  counter- 
claim for  damages  on  account  of  the  breach  of  alleged  war- 
ranties in  the  sale  thereof.  The  purchase  price  agreed  up- 
on, and  the  delivery  of  a  turbine  was  admitted  by  defend- 
ant, and  a  trial  was  had  to  a  jury  upon  the  counterclaim, 
resulting  in  a  verdict  for  plaintiff  by  direction  of  the  court 
Something  is  said  in  the  pleadings  and  in  the  evidence 
touching  rescission ;  but  we  give  no  attention  to  this  ques- 
tion, for  the  reason  that  defendant's  counterclaim  is  not  bot- 
tomed upon  rescission,  but  is  an  action  at  law,  to  recover 
damages  for  an  alleged  breach  of  a  contract  of  warranty, 
and  not  baaed  upon  the  thought  of  rescission,  which  would 
be  an  action  to  recover  the  purchase  price. 

Prior  to  October  28, 1914,  defendant  had  a  conversation 
with  F.  M.  Beeson,  plaintiff's  manager  at  Omaha,  Nebraska, 
regarding  the  purchase  of  a  secondhand  steam  turbine,  as 

the  result  of  which,  plaintiff,  on  October  28, 

^  o^Sanrartt-     ^^^^'  wrote  defendant  as  follows : 

^«dd  as  ^'Regarding  our  conversation  of  recent 

date,  in  which  you  asked  the  writer  to  get 
you  prices  on  a  secondhand  100  E[W  turbine,  wish  to  say 
that  we  have  taken  this  matter  up  with  our  factory,  and 
find  that  they  have  a  100  KW.,  126  and  250  volts,  3-wire  ma 
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chine,  which  is  now  loaned  to  a  New  York  Company  for 
temporary  use,  which  they  will  sell  for  |2,500.00  f .  o.  b.  fac- 
tory. 

"They  also  state  that  they  have  a  50  KW.,  250  Tolt  ma- 
chine, which  they  could  ship  within  two  weeks,  for  f 900.00 
f.  0.  b.  factory.  Both  of  the  above  machines  are  in  first- 
class  condition,  and  would  carry  the  same  guarantee  as  a 
new  machine,  as  neither  of  them  have  been  run  to  exceed 
six  months." 

On  November  2d,  defendant  replied  to  the  above  letter 
as  follows: 

"Please  ship  me  at  once  the  50  KW.  turbo  generator 
set,  described  in  your  letter  of  last  week.  The  price  to  be 
nine  hundred  dollars  (|900.00) ;  terms  90  days. 

"Ship  the  above  as  soon  as  possible  to  Sioux  Rapids, 
Iowa,  via  the  Northwestern." 

The  turbine  delivered  was  a  secondhand  machine,  and 
was  shipped  to  defendant  from  an  eastern  point,  without 
opportunity  for  defendant's  inspection.  Defendant  desired 
the  machine  for  use  in  his  printing  office  at  Sioux  Rapids, 
Iowa.  The  language  of  plaintiflP's  letter,  relied  upon  as  con- 
stituting the  warranties,  the  breach  of  which  is  alleged  by 
defendant  in  his  counterclaim,  is  the  following : 

"Both  of  the  above  machines  are  in  first-class  condi- 
tion, and  would  carry  the  same  guarantee  as  a  new  machine, 
as  neither  of  them  have  been  run  to  exceed  six  months." 

It  is  conceded  that  the  guaranties  of  a  new  machine 
are  contained  in  the  catalogue  of  the  Kerr  Turbine  people, 
a  copy  of  which  was,  at  the  time  he  purchased  the  machine 
in  question,  in  defendant's  possession,  and  with  which  he 
was  familiar.  The  meaning  and  extent  of  the  guaranty 
therein  contained  is,  however,  a  matter  of  dispute.  The  fol- 
lowing paragraph  is  quoted  therefrom  by  counsel  for  appel- 
lee,  as  comprising  the  sole  guaranty  i^arried  by  a  new  ma- 
chine: 
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^'The  company  guarantees  the  apparatus  and  equip- 
ment described  herein  to  be  of  the  full  capacity,  efSciency, 
and  other  qualifications  stated  in  the  attached  speciflca 
tions,  and  agrees  to  correct  any  defects  which  may  develop 
in  same  within  one  year  from  date  of  shipment,  and  supply 
I>art8  therefor  f.  o.  b.  Wellsyille,  N.  Y.,  if  said  defects  are 
traceable  to  faulty  material  or  workmanship,  provided  the 
purchaser  gives  the  company  immediate  written  notice  of 
such  defects." 

Based  upon  the  letter  of  October  28th,  and  the  follow- 
ing extracts  from  the  catalogue  of  the  Kerr  Turbine  Gom^ 
pany,  counsel  for  appellant  contend  that  plaintiff  warrant- 
ed the  turbine  to  be  in  ^'first-class  condition;"  that  same 
had  not  been  used  to  exceed  six  months ;  and  that  same  was, 
in  efficiency  and  capacity,  the  equivalent  of  a  new  machine. 
On  the  other  hand,  counsel  for  plaintiff  interpret  the  refer- 
ence in  the  letter  to  the  condition  of  the  machine  as  '^dealer's 
talk,"  or  the  mere  expression  of  an  opinion,  and  the  state- 
ment that  it  had  not  been  used  to  exceed  six  months,  as 
mere  description,  and  not  a  warranty. 

Counsel  for  appellee  further  contend  that  the  warranty 
of  a  new  machine  was  intended  only  to  assure  the  purchas- 
er against  defects  of  material  and  workmanship  for  one 
year,  with  the  right  to  have  defective  parts  replaced  upon 
notice.  Defendant,  called  as  a  witness  in  his  own  behalf, 
testified  that  it  was  orally  understood,  in  the  conversation 
between  himself  and  Beeson  at  Omaha,  that  the  machine 
was  to  be  of  an  improved  type,  known  as  an  ^^Economy" 
steam  turbine;  that  the  machine  delivered  was,  in  fact,  an 
old  type,  which  had  been  in  use  for  a  much  longer  period 
than  six  months,  and  was  not  in  first-class  condition.  Con- 
cerning the  condition  and  eflSciency  of  the  turbine  delivered 
to  him,  defendant  testified  as  follows: 

^K>n  the  electrical  end  of  the  machine,  the  brushes  were 
worn  dear  down,  and  the  ends  of  the  commutator  showed 
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where  it  had  been  machined  down ;  been  put  in  a  lathe,  and 
mariss  of  the  brnshes  cut  off  to  the  extent  of  about  three 
quarters  of  an  inch  in  diameter ;  on  the  same  end,  the  pack- 
ing gland  around  the  governor  rod  was  gone,  or  worn  out, 
and  the  pin  on  which  the  governor  operated  was  worn  down, 
so  that  the  oil  grooves  were  worn  completely  off  of  it.  Bas- 
ing my  opinion  on  my  experience  as  an  engineer  and  an  elec- 
trical engineer,  it  would  take  a  machine,  ordinarily,  a  year, 
with  continuous  service,  to  wear  out  the  brushes  on  the 
commutator  such  as  were  worn  out  on  this  machine.  Bas- 
ing my  opinion  upon  my  experience  as  an  engineer,  the  pack- 
ing gland  might  go  out  under  comparative  short  use,  but 
the  governor  pin  would  not  wear  off  that  way ;  should  not 
wear  off  that  way  in  the  whole  life  of  a  machine.  We 
never  operated  this  machine  at  its  rated  capacity ;  we  could 
not  get  that  much  on  it;  when  we  attempted  to  operate  it 
at  its  rated  capacity,  and  started  to  put  the  load  on  and 
pull  it  up,  after  we  reached  about  160  amperes,  as  we  put  on 
more  load,  the  machine  began  to  lose  speed  and  volta^. 
♦  ♦  ♦  The  machine  that  I  received  from  the  Merkle- 
Hines  Machinery  Company  did  not  measure  up  to  the  guar- 
anties on  new  machines;  the  machine  which  I  purchased 
from  the  Merkle-Hines  Company  failed  to  measure  up  to 
the  guaranties  I  have  testified  to,  in  that  it  would  not  carry 
its  rated  load ;  it  was  rated  to  carry  50  K.  W.,  and  it  would 
not  do  it ;  the  amount  of  water  consumed  by  the  turbine,  the 
yteam  was  more  than  the  guaranties  on  a  new  machine; 
that  was  where  the  steam  end  fell  out ;  it  would  not  carry 
its  rated  load,  and  took  more  steam  to  carry  any  load  than 
the  guaranty  said  it  should, — that  is,  both  condensing  and 
noncondensing;  on  the  electrical  end,  the  generator  fell 
down,  in  that  the  commutator  would  run  hot  and  the  ma- 
chine would  spark ;  it  would  run  a  ribbon  of  fire  all  around 
the  commutator;    the  governor  would  not  operate  proper- 
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ly  without  having  a  special  oiling  device  arranged  for  it: 
it  would  get  hot  and  stick." 

We  are  unable  to  concur  in  appellee's  interpretation  of 
its  contract.  The  machine  is  shown  by  the  evidence  to  have 
been  in  possession  of  a  purchaser  for  nearly  two  years  be- 
fore it  was  delivered  to  defendant.  A  witness  called  by 
plaintifif  testified,  in  rebuttal,  that  the  machine  had  not 
been  operated  to  exceed  five  months ;  but  the  jury,  under  the 
testimony  quoted  above,  which  was  corroborated  to  some 
extent  by  other  witnesses,  might  have  found  that  the  ma- 
chine had  been  used  for  a  much  longer  period.  Whether 
plaintiff's  representation  that  the  machine  had  not  been 
used  to  exceed  six  months  is  treated  as  a  separate  warran- 
ty or  not,  when  taken  in  connection  with  the  further  rep- 
resentation that  it  was  in  first-class  condition,  and  would 
carry  the  same  warranty  as  a  new  machine,  it  must  be  given 
some  controlling  importance.  The  character  of  the  turbine 
as  a  secondhand  machine  would  naturally  suggest  to  a  pros- 
pective purchaser  an  inquiry  as  to  its  condition.  Without  an 
opportunity  for  inspection,  plaintiff  could  hardly  have  ex 
pected  defendant  to  ,have  understood  its  representations 
that  the  machine  had  not  been  used  to  exceed  six  months, 
and  was  in  first-class  condition,  as  the  mere  expression  of 
an  opinion.  It  is  much  more  probable  that  plaintiff  intend- 
ed thereby  to  assure  the  defendant  that  it  was  not  an  old. 
worn-out  turbine,  in  a  bad  state  of  repair,  without  substan- 
tial valnjB,  but  that  it  was,  in  truth,  in  good  repair  and,  in 
fact,  in  "first-class  condition," — and  not  mere  "dealer's 
talk."  This  U  further  emphasized  by  the  statement  in  the 
letter  that  it  would  carry  the  same  guaranty  as  a  new  ma- 
chine. 

Counsel  for  appellee  practically  concede,  in  argument, 
that  it  was  the  intention  of  plaintiff  to  sell  the  machine  with 
the  same  guaranty  as  a  new  one.  The  restricted  meaning 
sought  to  be  placed  upon  the  guaranty  quoted,  by  counsel 
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for  appellee,  does  not  meet  with  our  approval.  By  expreBS 
language  therein,  "the  company  guarantees  the  apparatus 
and  equipment  described  herein  to  be  of  full  capacity,  ef- 
ficiency, and  other  qualifications  stated  in  the  attached 
specifications."  The  option  extended  to  defendant  to  return 
defective  parts  and  have  the  same  replaced  with  new  must 
have  related  to  minor  parts  of  the  machine,  and  not  to  its 
capacity  and  eflBciency.  It  is  conceded  that  defendant  did 
not  report  defects  in  workmanship  and  material,  nor  are 
these  the  principal  matters  complained  of.  As  indicated,  de- 
fendant testified  that  the  machine  could  not  be  operated  at 
its  rated  capacity;  that  the  machine  became  hot,  and  ran 
a  ribbon  of  fire  around  the  commutator;  that  the  governor 
would  get  hot  and  stick.  This  was  directly  contrary  to  the 
following  specification,  referred  to  in  the  guaranty  quoted 
above: 

"Operation. — The  generator  will  operate  without  ap- 
preciable sparking  at  any  load  from  no  load  to  25  per  cent 
overload  without  shifting  the  brushes.  Special  regulating 
poles  and  winding  will  be  used  to  insure  reliable  operation 
and  good  commutation  under  varying  loads  at  the  high 
speed  specified.  It  will  carry  its  full  rated  load  continuous- 
ly for  24  hours,  with  temperature  rise  not  to  exceed  40  de- 
grees centigrade  on  any  part  except  commutator,  and  45 

degrees  centigrade  on  the  commutator.     Immediately  fol- 

« 

lowing  full  load  test,  it  will  carry  an  overload  of  25  per 
cent  for  2  hours  with  a  rise  in  temperature  not  to  exceed  50 
degrees  centigrade  on  any  part  except  commutator,  and  55 
degrees  centigrade  on  the  commutator ;  and  an  overload  of 
50  per  cent  momentarily  without  injurious  heating,  or  flash- 
ing over  at  the  commutator." 

Beeson  testified,  with  reference  to  the  specificatiops  set 
out  in  the  catalogue,  as  follows : 

"The  machine  we  sold  him  would  carry  the  same  gen- 
eral warranty  shown  in  the  specifications,  irrespective  as  to 
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whether  or  not  it  was  an  economy  type  or  the  standard  or 
old  type.  I  do  not  know  whether  or  not  the  machine  I  sold 
and  delivered  to  Mr.  Gaynor  measures  up  to  these  specifi- 
cations or  guaranties;  we  have  never  made  any  investiga- 
tion or  tried  to  find  out,  except  through  correspondence  with 
the  engineer  who  formerly  operated  the  machine,  and  whose 
deposition  was  taken  in  this  case." 

We  therefore  assume  that  the  specifications  set  out  in 
the  catalogue  are  to  be  treated  as  a  part  of  the  guaranties 
accompanying  the  sale  of  a  new  machine.  It  is,  therefore, 
our  conclusion  that  plaintiff  warranted  the  machine  in  ques- 
tion to  be  in  first-class  condition  for  use;  that  same  had 
not  been  used  longer  than  stated  in  plaintiff's  letter  of  Oc- 
tober 28th ;  and  that  it  was  equal  in  capacity  and  efSciency 
to  a  new  machine,  in  that  it  was  as  good  in  all  practical  re- 
spects as  a  new  machine;  and  that,  in  so  far  as  plaintiff 
warranted  a  new  machine,  the  one  in  question  was  equal 
thereto. 

Counsel  for  appellee  lay  some  stress  upon  their  claim 
that  plaintiff  did  not  know  the  use  or  purpose  for  which  de- 
fendant desired  the  machine,  and,  therefore,  the  specifica- 
tions contained  in  the  catalogue  are  not  applicable,  and  the 
machine  was  not  warranted  to  carry  any  particular  load,  or 
to  do  the  specific  work  for  which  the  same  was  purchased. 
The  machine  was,  however,  of  a  particular  type  described  in 
the  catalogue,  guaranteed  to  possess  certain  capacity  and 
efficiency;  and,  while  the  successful  operation  of  the  ma- 
chine may  depend,  to  some  extent,  upon  the  manner  of  its 
installation,  the  use  made  of  it,  and  the  skill  with  which  it 
is  handled,  it  is  obvious  that  plaintiff  meant  more  by  the 
statement  in  its  letter  that  it  would  carry  the  same  guar- 
anty as  a  new  machine,  than  that  defective  parts  would,  up- 
on notice,  be  replaced.  We  are,  therefore,  of  the  opinion 
that  the  evidence  established  a  warranty,  and  such  a  breach 
thereof  as  entitled  defendant  to  have  his  counterclaim  sub- 
mitted to  the  jury. 
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II.  But  it  is  contended  that  the  evidence  fails  to  show 
that  defendant  relied  upon  the  alleged  warranty,  or  that 
same  constituted  any  part  of  the  consideration  of  the  con- 
tract.   It  was  not  necessary  for  plaintiff  to 

2-  ^'"^n  ^ai.      show  by  direct  evidence  that  he  relied  there- 
'"^-  on.    It  is  sufficient  if,  from  all  the  facts  and 

circumstances  shown,  reliance  thereon  fairly  appears. 
Where  the  warranty  is  a  part  of  the  contract  of  sale  and  a 
part  of  the  consideration  of  the  purchase  price,  reliance  up- 
on the  warranty  will  be  presumed.  Mitchell  v.  Pinckney, 
127  Iowa  696. 

III.  The  evidence,  without  conflict,  shows  that  the  ma- 
chine in  question  is  not  an  Economy  type  machine ;  but  the 
same  guaranty  accompanied  both  types  of  new  machines. 
It  is  claimed  that  the  evidence  wholly  fails  to  show  dam- 
ages upon  the  part  of  the  defendant.  Evidence  was  offered, 
tending  to  show  that  the  machine  was  of  little  value.  One 
witness  testified  that  its  value  would  not  exceed  f  125.  The 
(juestion  was  one  of  fact  for  the  jury;  and  it  cannot  be 
said,  as  a  matter  of  law,  that  no  damages  were  shown. 

From  what  is  said  above,  it  follows  that  the  motion  to 
direct  a  verdict  in  favor  of  the  plaintiff  should  have  been 
overruled,  and  the  issues  tendered  by  defendant's  counter- 
claim, except  that  of  rescission,  submitted  to  the'  jury.  The 
judgment  of  the  court  below  is,  therefore, — Reversed. 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Minnie  Miller  et  al.,  Appellees,  v.  Catherine  Paulson, 

Appellant. 

GUABDIAN   AND   WABD:     Fonner  Incompetency  as  Bearing   on 

1    Present  Incompetency.    On  the  issue  whether  a  guardian  should 

be  appointed,  the  real  test  is  incompetency  at  time  of  trial;  but 

evidence  of  incompetency  .prior  thereto  may  carry  a  presump- 
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tlon  of  incompetency  down  to  and  at  the  time  of  trial.    Evidence 
reviewed,  and  held  to  fully  overthrow  the  presumption. 

INaANE  PEBSONS:    Explaining  Unequal  Distribution  of  ^operty. 

2  Inferences  of  incompetency,  arising  from  the  fact  that  the 
one  sought  to  be  placed  under  guardianship  had  made  a  very 
unequal  distribution  of  her  property  among  her  children*  may 
be  explained  by  evidence  showing  that  the  distribution  was, 
under  the  circumstances,  eminently  fit,  reasonable,  and  proper. 

GX7ABDIAN  AND  WAED:    Defendant  as  a  Testifying  Exhibit.    A 

3  Jury,  finding  of  Incompetency  is  not  necessarily  conclusive  on 
the  appellate  court  by  reason  of  the  fact  that  the  Jury  had  the 
advantage  of  personally  observing  the  alleged  incompetent  while 
she  was  a  witness. 


Apjjeal  from  Harrison  District  Court. — A.  B.  Thornbll, 

Judge. 

October  25,  1918. 

Rehearing  Denied  January  20,  1919. 

The  appellees  are  the  daughters  of  the  appellant.  They 
succeeded  below  in  having  their  mother  found  to  be  of  un- 
sound mind.  A  motion  attacking  the  verdict  was  denied.  A 
guardian  of  the  property  of  Mrs.  Paulson  has  been  appoint- 
edy  and  has  qualified.  Mrs.  Paulson  appeals. — Reversed  and 
remanded. 

Turner  d  CulUson,  for  appellant. 

Roadifer  d  Roadifer  and  H.  L.  Robertson,  for  appellees. 

Salinger,  J. — I.  For  testimony  which  discloses  the 
conduct  and  mental  condition  of  the  appellant  in  the  past, 
we  will  assume  that,  unless  it  has  been  overwhelmingly  met, 

it  is  suflScient  to  sustain  the  verdict.    This 
1.  GuABoiAN  AKD    Gonccssion  pro  arguendo  makes  it  needless 

WARD :    former  '^  ^ 

beSSffw?^^  *•  to  particularize,  even  if  it  were  practicable, 
present  incom-     g^t  to  illustrate  what  ultimate  effect  said 


testimony  of  the  past  condition  and  conduct 
should  have  on  this  trial,  we  point  out  one  item  which  ap- 


^ 
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pellees  will  concede  is  as  much  of  an  aid  to  their  case  as  any- 
thing that  was  adduced  on  their  behalf.  The  dtem  in  ques- 
tion is  evidence  that  appellant  conveyed  large  tracts  of  land, 
perhaps  all  the  land  she  had,  to  her  two  sons  at  much  less 
than  its  value,  and  offered  a  comparatively  trifling  provision 
for  the  daughters,  and,  upon  the  rejection  of  this  offer,  gave 
these  daughters  little,  if  anything.  We  understand  it  to  be 
claimed,  and  will  assume  it  to  be  the  fact,  that  this  trans- 
fer left  appellant  with  much  less  of  a  provision  for  her  main- 
tenance than  she  might  and  should  have  had.  What  is  the 
effect  of  all  this,  and  of  other  testimony  bearing  on  past  con- 
duct? Assume,  for  the  sake  of  argument,  that  this  transfer 
proves  that,  at  the  time  it  was  made,  it  was  proper  to  ap- 
point a  guardian  for  the  property  of  the  appellant:  that 
being  assumed,  the  presumption  of  continuity  establishes 
prima  facie  that,  at  the  time  of  the  trial,  the  time  to  which 
the  statute  confines  the  inquiry,  she  still  needed  such  guard- 
ian. But  at  no  time  was  the  validity  of  these  transfers  for 
trial,  and  the  mental  condition  when  the  deeds  were  made 
is  material  only  as  prima-facie  evidence  that  a  guardian  for 
her  property  was  needed  at  the  time  of  the  trial. 

The  ultimate  inquiry  remains,  whether  the  allegation 
that  defendant  is  a  person  of  unsound  mind  has  been  ^^sat- 
isfactorily proved  upon  the  trial."  Code  Section  3219. 
Since  the  mental  condition  at  the  time  of  the  trial  is  con- 
trolling,  were  it  conceded  that,  at  that  time,  the  defendant 
was  of  sound  mind,  and  capable  of  protecting  her  property 
rights,  it  would  become  utterly  immaterial  if  it  were  further 
conceded  that,  at  some  time  in  the  past,  the  defendant  had 
made  a  transfer  of  her  property  in  such  manner  as  to  show 
that,  at  that  time,  she  was  not  capable  of  protecting  her 
property  rights.  If  fully  recovered  at  the  time  of  the  trial, 
the  making  of  such  improvident  deed  in  the  past  would  not 
justify  the  appointment  of  a  guardian  for  her,  and  her  past 
mental  incapacity  would  afford  no  remedy,  except  that  she 
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herself  might,  after  having  recorered,  make  successfal  at- 
tack upon  such  deeds  by  proving  her  past  mental  incapaci- 
ty. Therefore,  it  all  resolves  itself  into  an  inquiry  whether 
it  was  so  strongly  proved  on  the  trial  that  defendant  then 
had  average  mental  capacity  to  protect  her  property  rights, 
though  she  did  not  have  it  in  the  past,  as  that  a  motion  for 
new  trial,  asserting  failure  to  make  satisfactory  proof  of  in- 
competency, should  have  been  sustained. 

On  the  one  side,  we  have  testimony  that  tends  to  show 
lack  of  average  mental  capacity.  There  is  testimony  on 
the  other  hand  disputing  the  first.  This  conflict  we  shall  not 
attempt  to  settle.  We  shall  first  consider  some  matters 
which,  on  final  analysis,  exhibit  no  conflict. 

la 

Before  going  into  this,  it  is  not  amiss  to  point  out  that, 
as  is  not  unusual  in  such  contests,  natural  affection  seems 
to  be  supplanted  by  a  malicious  desire  to  exaggerate  and 
color.  For  illustration,  throughout  the  testimony  of  all 
of  the  daughters  and  their  husbands  runs  an  utterly  un- 
justified assertion  that  the  old  mother  was  filthy  in  habit 
and  unnaturally  indifferent  to  at  least  the  physical  well- 
being  of  her  little  children.  The  "expert"  testimony  runs 
true  to  form.  It  bases  an  edict  of  insanity  upon  assumed 
things  that  have,  in  reason,  no  relation  whatever  to  estab- 
lishing lack  of  mental  balance.  It  is  the  kind  of  testimony 
which,  in  type,  gives  an  opinion  that  death  ensued  from  a 
bullet  wound  because  the  deceased  at  one  time  raised  Hol- 
stein  .cattle.  The  testimony  given  is  not  much  less  absurd. 
Dr.  Kennedy  testified,  on  cross-examination,  that,  on  the 
assumption  that  the  father  had  shown  a  discrimination  be- 
tween the  children,  the  fact  that  the  mother  carried  this  out 
shows  she  is  of  unsound  mind,  and  that  the  witness  had 
always  thought  people  who  discriminated  between  children 
were  of  unsound  mind. 

With  this  digression  out  of  the  way,  we  turn  to  some 
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of  the  matters  concerning  which,  as  said,  there  was  no  sub- 
stantial, if  any,  conflict,  and  which,  upon  analysis  disprove, 
rather  than  prove,  the  case  of  the  plaintiffs 

An  argument  of  lack  of  business  capacity  is  builded 
upon  the  purchase  of  a  house  in  Persia.  It  appears  that 
the  initial  negotiations  were  not  made  by  the  defendant, 
but  by  one  of  her  sons;  and  there  is  a  claim  that  she  fore- 
bore  at  all  times  to  make  such  examination  and  inquiry  as 
an  ordinarily  prudent  person  would  make,  before  purchas- 
ing. It  is  a  sufficient  answer  that  it  fairly  appears  the 
house  was  in  good  condition;  that,  before  finally  closing, 
she  did  make  reasonable  investigation;  and  that  whatso- 
ever part  her  son  Henry  took  in  the  matter  was  at  her  in- 
stance. It  appears  without  dispute  she  asked  the  seller  what 
shape  it  was  in,  and  he  told  her  it  was  in  good  shape.  It 
all  sums  up  merely  to  the  claim  that  the  son  talked  to  the 
seller  first,  and  wrote  out  the  check  in  payment, — at  which 
time,  however,  the  defendant  was  present;  that  the  buyer 
talked  with  her  when  she  was  alone,  and  asked  her  if  she 
didn't  want  to  go  up  and  look  at  the  property,  and  she  an- 
swered she  would  be  up  there  sometime  to  see  it.  He  ad- 
mits he  had  a  talk  with  her,  the  day  she  came  in  to  have 
the  papers  made  out ;  and  it  is  the  undisputed  testimony  of 
Henry  that  the  mother  talked  with  the  seller  about  the  prop- 
erty on  the  day  she  bought  it,  and  told  him  she  wanted  him 
to  furnish  her  an  abstract  of  title  down  to  her  name,  move 
the  outbuildings  onto  the  lot  and  shingle  them,  and  pay  all 
the  unpaid  taxes,  and  that  the  seller  agreed  to  do  so. 

Naturally  enough,  the  appellees  attach  importance  to 
the  fact  that  the  mother  has  endowed  the  two  sons  much 
more  liberally  than  the  daughters.    It  will  be  conceded,  of 

course,  that,  assuming  her  to  be  mentally 

2.  iRSAira  piB-       capable,  she  had  a  right  to  make  even  an  un- 

ing  unequal       reasonable    discrimination.      It    is  equally 

property.  manifest  that  the  theory  of  the  appellees  is 

unfavorably  affected  if  it  be  true  that  the 
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differentiation  was  a  natural  one.  Of  itself,  it  counts  for 
little;  but  it  is  still  to  be  noted  as  a  circumstance  that  the 
son  Earry  is  older  than  two  of  the  sisters.  It  appears,  with- 
out any  dispute,  that  both  boys  worked  faithfully  on  the 
farm,  without  wages,  until  the  death  of  their  father,  at 
which  time  the  son  Harry  was  20  years  old,  and  the  son 
Henry,  22.  It  is  undisputed  that  they  began  working  on 
this  farm  practically  when  they  were  little  children,  and, 
as  one  of  them  puts  it,  as  soon  as  he  was  able  to  drive  a 
team  and  hold  a  cultlrator.  This  continued,  as  said,  until 
the  father  died.  His  health  was  in  such  condition  that,  for 
a  long  time  prior  to  his  death,  he  was  incapacitated  from 
working.  There  were  lots  of  cattle  and  hogs  and  general 
farm  work;  and,  for  all  of  five  years  before  the  death  of 
the  father,  the  two  brothers  farmed  all  of  the  250  acres  that 
belonged  'to  the  father.  They  were  faithful ;  they  knew  no 
8Qch  thing  as  a  vacation  or  going  to  a  state  fair  or  the  like ; 
they  had  no  opportunity  to  visit  any  cities,  except  that  it 
wems  the  two  brothers  were  just  once  in  Omaha  and  in 
Council  Bluflis.  '  Before  the  mother  attempted  any  recogni- 
tion of  this  service,  the  father  recognized  it.  It  is  without 
dispute  that,  before  the  father  died,  he  told  the  mother  that 
he  would  like  to  have  each  of  the  boys  have  a  home  on  the 
two  places  they  had ;  that  thereupon,  the  mother  said,  '^he 
boys  worked  hard  for  you,  and  now  is  a  good  time  to  give 
them  a  home;"  that  he  then  said  to  the  boys,  ^^This  is  go- 
ing to  be  your  home, — I  want  you  to  stay  right  home  here, 
you  are  getting  of  age,  and  I  thought  I  would  tell  you  this, 
80  you  would  be  working  for  your  own  interest."  Just  be- 
'fore  he  died,  the  father  wrote  the  mother  a  letter.  It  is  not 
stated,  but  is  fairly  to  be  inferred,  that  this  letter  was  in 
line  with  these  previous  expressions.  It  appears  that  the 
father  appointed  Henry  executor,  without  bonds.  He  seems 
to  have  done  nothing  for  the  boys  until  he  died,  and  at  that 
time,  he  merely  noted  on  a  slip  of  paper  what  amounted  to 
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giving  Harrv  a  team,  and  he  left  |400  in  a  bank  in  Henry'd 
name;  bnt  this  was  not  known  until  a  note  left  by  him  ad- 
vised the  mother  of  it.  In  this  letter^  no  one  but  Harry  was 
remembered.  While  the  mother  finally  acted  somewhat  in 
line  with  this  direction  by  her  deceased  husband,  personal 
recognition  of  her  own  part  was  slight,  and  seems  to  have 
consisted  of  giving  Harry  a  present  of  |5.00  when  he  mar- 
ried, and  later,  a  top  buggy  and  a  set  of  harness.  It  is  true 
that,  of  the  father's  estate,  the  girls  had  distributed  to  them 
|952,  and  that  the  sons  got  as  much.  And  it  is  true  also 
that,  when  the  father  died,  all  the  girls  except  Mrs.  Put- 
man  were  at  home,  and  that  the  d&ughter  Marie  lived  at 
home  all  the  time  until  she  married,  except  one  fall.  Since 
her  marriage,  she  has  lived  on  a  farm  operated  by  her  hus- 
band.  The  oldest  daughter,  Mrs.  Putman,  has  lived  in 
Woodbury  County  for  many  years,  and  was  married  21 
years  before  the  trial.  There  is  no  evidence  that  either  of 
the  daughters  are  in  need,  nor  that,  though  they  remained 
at  home,  they  did  such  work  aB  it  has  been  seen  the  broth- 
ers did,  and  thereby  entitled  themselves  to  equal  financial 
consideration. 

If  she  acted  from  resentment  towards  some  of  her 
daughters,  it  was  justifiable,  from  her  viewpoint,  and  at 
least  sufficiently  so  as  that  the  .entertaining  of  the  feeling 
is  no  evidence  of  delusion  or  want  of  mental  capacity.  These 
children  tried  in  every  way  to  emphasize  upon  the  trial  that 
the  mother  had  always  been  practically  a  lunatic ;  that  she 
was  harsh  and  neglectful,  and  raised  them  in  filth  and  dirt. 
The  evidence  discloses  that  there  is  no  justification  for  ei- 
ther claim,  and  they  admitted  she  was  sane  enough  to  be 
come  surety  for  some  of  them.  It  appears  further  that,  dur- 
ing all  the  days  of  this  trial,  these  daughterhi  had  nothing  to 
do  with  this  poor  old  mother  on  trial,  and  failed  and  neg- 
lected, if  they  did  not  absolutely  refuse,  to  say  one  word  of 
greeting  or  kindliness  to  her. 
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II.  But  there  was  one  piece  of  testimony  for  the  de- 
fendant as  to  which  there  can  be  no  conflict,  and  that  was 
the  proffer  of  the  defendant  as  an  exhibit  to  the  jury,  by 
means  of  her  becoming  a  witness.  This  piece  of  testimony 
merely  calls  upon  the  impartial  reader  to  say  what  it  does 
for  establishing  that  defendant  needed  no  guardian  at  the 
time  of  this  trial.  In  a  sense,  it  is  triable  on  demurrer.  De- 
fendant's examination  lasted  a  long  time,  and  its  abstract- 
ing fills  some  40  pages  of  print.  The  witness  is  old,  is  Ger- 
man, has  comparatively  little  education,  and  has  had  very 
little  business  experience.  Yet,  the  ordeal  to  which  she 
was  thus  subjected  seems  to  us  to  demonstrate  absolutely 
that,  at  the  time  of  the  trial,  she  had  at  least  average  abili 
ty  to  take  care  of  her  property.  Here,  too,  it  would  be  ut- 
terly impracticable  and  without  value  to  go  into  much  de- 
tail. It  must  sufilce  that  we  deal  with  ultimate  deductions, 
based  upon  a  most  careful  reading  of  the  voluminous  rec- 
ord, and  with  certain  items  that  are  outstanding.  The  wit- 
ness was  able  to  give  exhaustive  detail  of  the  ramifications 
of  her  family,  both  direct  and  collateral.  She  was  able  to 
remember  that  the  family  sailed  from  Hamburg  to  Ameri- 
ca on  the  12th  of  June,  1869,  stopped  in  England  on  the 
way  out,  and  landed  in  New  York;  that  from  there  they 
went  to  Davenport;  that,  when  she  married,  neither  she 
nor  her  husband  had  any  property;  that  they  rented  a 
farm  some  12  miles  from  Davenport,  and  ^'started  up  with 
farming"  in  Scott  County;  and  that  the  husband  borrowed 
the  money  wherewith  to  buy  the  implements.  She  is  able 
to  tell  the  long  line  of  their  gradual  acquisition  of  property, 
and  to  describe  essential  conditions  surrounding  the  ac- 
quisition and  the  condition  of  these  properties.  She  says 
they  made  up  their  minds  they  wanted  to  go  west,  and  went 
to  a  place  about  three  miles  south  of  Minden,  Pottawattamie 
County,  on  the  Bloomer  farm;  that  they  rented  one  year, 
and  bou^t,  right  afterwards,  80  acres  of  prairie,  which 
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joined  the  farm  they  were  living  on,  and  bought  it  from  die 
Rock  Island  railroad,  and  remembers  they  paid  |12.50  an 
acre;  that  this  farm  was  not  improved,  and  had  neither 
house  nor  fences;  that  they  improved  and  broke  it  up  the 
same  year  in  which  they  bought;  that  they  lived  on  this 
farm  six  years;  and  that  Annie,  EOerman,  and  Marie  were 
bom  there;  that,  at  the  time  of  purchase,  they  had  flye 
children,  and  no  help  in  the  house;  that  they  had  only  two 
cows,  but  raised  calves  right  along,  and  kept  them,  and 
raised  hogs  and  chickens,  she  taking  care  of  the  chickens; 
that  she  did  the  milking,  and  helped  shock  and  stack,  and 
husked  corn;  that  they  fenced  this  80,  and  put  on  a  bam 
and  henhouse,  with  concrete,  and  dug  a  well.  She  continues . 
that,  when  they  sold  this  80,  they  went  to  Harrison  County* 
and  bought  the  200  acres  that  were  being  ^'talked  about  in 
this  case."  She  says  it  was  bought  from  L.  H.  Straw ;  that 
they  paid  |27.50  an  acre;  that  they  got  the  money  from  the 
first  80  that  they  had  and  sold;  that  they  sold  to  Pete 
Cadle,  who  now  lives  in  town,  while  his  children  make  this 
80  their  home;  that  they  raised  the  balance  by  mortgage. 
She  states  that  the  mortgage  money  was  raised  by  mort- 
gage to  Clapp  and  Davis,  at  Shelby,  and  that  they  paid  it 
off  some  12  or  13  years  ago.  She  describes  the  improvements 
on  the  200-acre  farm  in  full  detail, — among  other  things, 
saying  that  it  was  fenced  with  barbed  wire,  and  not  woven 
wire.  She  describes  the  buying  of  another  80  from  one  Her- 
man Alberts ;  says  they  paid  t32  an  acre  for  it ;  and,  while 
she  doesn't  know  how  long  ago  the  purchase  was  made,  she 
knows  it  was  bought  before  they  got  the  other  farm  paid 
for.  She  says  the  Alberts  80  was  paid  for  "all  cash,"  and 
that  Alberts  has  gone  to  Nebraska.  She  testifies  that  this 
80  had  a  house  and  a  little  bam;  that  Alberts  lived  on  it 
just  one  winter  after  they  bought  it,  they  buying  in  the 
fall,  and  he  going  to  Nebraska  in  March;  that  then  they 
rented  the  land  to  a  man  named  Honeyman,  who  lived  on  it 
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about  three  years;  and  that  the  house  was  so  old  that 
Honejman  couldn't  live  any  more  in  it;  and  so,  after  he 
went  away,  they  farmed  it  themselyes. 

Bhe  was  able  to  state  that  her  parents,  during  their 
life,  had  40  acres,  near  Minden ;  that  her  son-in-law  Putman 
has  160  acres,  and  her  daughter  Nancy,  an  80-acre  farm. 

She  remembers  all  the  details  connected  with  the  mar- 
riages of  her  daughters,  and  gives  the  items  of  many  small 
presents  she  made  them.  Speaking  to  the  last  visit  she  made 
one  daughter,  she  says  they  went  to  Kingsley,  5  miles  north- 
west; that  it  was  kind  of  misting  when  they  left;  that  her 
daughter  objected  that  she  might  stay  a  few  days  longer, 
or  at  least  another  day.  But  she  had  set  her  mind,  and 
wanted  to  go,  and  was  all  ready.  And  she  said  she  had 
made  up  her  mind,  and  that  she  guessed  her  husband  want- 
ed to  go  to  town  anyway,  as  it  was  Saturday,  and  he  would 
be  busy  on  Monday,  and  she  didn't  want  to  bother  him.  She 
says  she  didn't  blame  Marie's  husband  for  bringing  thi«i 
lawsuit;  that  the  girls  sued  her  just  as  much  as  "him;" 
and  she  has  the  same  feeling  now  towards  them  that  she 
has  against  him ;  but  she  didn't  have  that  feeling  against 
Marie  before  that.  When  confronted  with  an  inquiry  sug- 
gesting that  she  was  abnormally  angry  with  her  husband 
at  times^  she  responded  they  sometimes  in  the  family,  long 
years  ago,  had  what  she  guesses  happens  in  every  family 
sometimes,  but  that  she  never  had  had  any  trouble  with  her 
husband. 

She  is  able  to  say  that  her  daughter  Minnie  married, 
five  years  after  the  death  of  the  defendant's  husband,  and 
that  Minnie  got  her  share  of  the  property  in  February  after 
the  death  of  the  husband;  that  Henry  wound  up  the  es- 
tate of  his  father,  and  divided  the  personal  property  by  giv- 
ing each  of  the  children  f  950. 

Speaking  to  a  will  she  had  made,  she  states  that  she 
went,  herself,  to  have  it  drawn,  and  drove  her  husband's  old 
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team.  At  first,  she  said  she  named  her  brother-in-law  to 
act  as  executor,  and  corrected  it  by  saying  she  named  no- 
body, because  the  law  did  that.  She  states  who  was  present 
when  she  made  her  will,  and  names  the  witnesses  to  it;  says 
there  is  a  clause  giving  to  her  oldest  boy  the  160  acres, 
and  to  the  youngest  the  120  acres,  and  that  the  girls  should 
have  $1,500  after  her  death,  which  the  boys  should  pay  to 
them  after  her  death. 

Speaking  to  sending  one  of  the  boys  to  oflter  each  of  the 
daughters  |l,500,'she  goes  on  to  say  that  some  of  the  daugh- 
ters "kicked."  Thereupon,  she  said,  "nobody  can  have  any," 
and  that  they  let  it  alone;  that  they  should  wait  until  she 
was  dead,  and  that  there  might  be  more  money;  and  if 
there  was  more,  that  they  could  divide  it  equally  when  she 
was  gone. 

At  one  time,  her  husband  made  her  a  deed.  She  states 
who  the  conveyancer  was;  that  both  she  and  her  husband 
went  to  his  oflSce;  that  they  got  the  descriptions  from  an 
old  deed  which  they  took  along;  that  the  deed  was  sent  for 
record,  and  was  returned  to  her. 

She  testifies  that,  the  first  year  after  the  death  of  her 
husband,  she  rented  the  farm  to  the  boys,  and  told  them 
to  improve  it  as  they  wanted  to,  and  she  would  deed  it  over 
to  them  before  she  died;  that  they  replied  that  this  was 
all  right,  and  they  would  take  her  word  for  it  (and  it  ap- 
pears that  costly  permanent  improvements  were  put  on  by 
the  sons).  When  asked  if  it  were  not  the  fact  she  had 
never  done  anything  about  managing  the  lands  herself,  and 
that  Henry  had  always  managed  the  property  in  every  way, 
she  answered,  "Yes,"  except  that,  during  the  first  year  after 
the  death  of  her  husband,  she  sat  right  there  and  helped 
them  a  little,  and  then  told  the  son  she  would  never  do  it 
again, — she  couldn't  stand  it  any  more;  that,  while  she 
felt  able  to  do  it,  she  couldn't  talk  good  enough  American, 
and  that  he  could  do  it;    that  she  lived  on  the  farm  two 
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yean  after  her  husband  died,  and  the  boys  farmed  the  land 
the  first  year  on  her  own  account ;  that  then  they  settled  up 
the  personal  property,  and  she  rented  to  the  boys;  that, 
since  then,  the  land  has  been  assessed  in  the  name  of  the 
son,  and  he  has  paid  the  taxes. 

Speaking  to  whether  the  disposition  of  her  lands  was 
a  natural  one,  she  testifies  that,  while  her  late  husband  did 
not  say  he  wanted  the  boys  to  have  more  of  the  land  than 
the  girls,  he  did  say  the  boys  should  have  the  land  and  the 
iprls  the  money ;  that  she  and  her  husband  had  talked  the 
matter  over  a  long  time,  and  he  said  the  boys  had  had  to 
work  so  hard,  since  their  oldest  boy  got  killed,  and  from 
the  time  they  wore  short  pants ;  that  they  should  have  more 
than  the  girls,  because  he  thought  they  had  worked  the 
hardest  for  the  land ;  that  she  left  the  land  to  the  boys  be- 
cause she  wanted  her  husband's  will  ^'done  like  he  liked  to 
have  it,''  and  she  understood,  when  she  took  the  notes  and 
made  the  deeds,  that  she  was  carrying  out  the  request  her 
husband  had  made  before  he  died.  When  asked  whether, 
in  making  her  will,  she  was  not  following  her  own  opinion 
and  judgment,  and  that  of  no  one  else,  she  answered : 

"No,  sir,  I  was  following  my  husband's, — he  told  me 
the  boys  should  have  more.  The  rest  of  the  will  was  my 
judgment,  and  I  thought  it  was  light  to  give  Henry  the  160 
and  Harry  the  120,  but  they  to  pay  the  cash  to  the  girls 
out  of  that." 

She  is  able  to  say  that  Mr.  Eshelman,  a  banker,  of 
Persia,  drew  the  deeds,  and  that  they  were  dated  about 
March  10,  1914.  She  gives  in  detail  when  the  notes  for  the 
lands  were  signed,  and  at  what  relative  times  signed  by 
the  song  and  by  their  wives.  She  is  able  to  state  what  rate 
of  interest  the  notes  draw,  and  that  the  notes  were  at  home, 
and  that  they  were  not  yet  paid.  She  phrases  what  oc- 
curred as  the  beginning  of  a  quarrel,  and  says  the  banker, 
Eshelman,  first  put  the  notes  among  her  papers,  but,  when 
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this  quarrel  began,  she  took  them  out,  and  told  this  banker 
she  would  return  them  as  soon  as  this  was  over.  She  testi- 
fies she  said  nothing  about  a  mortgage,  because  she  didn't 
want  any  mortgage. 

Much  is  made  in  argument  of  the  fact  that,  as  a  wit- 
ness, she  first  gave  an  account  of  the  transaction  of  convey- 
ing the  lands  to  her  sons  which  is  much  more  favorable  to 
her  than  her  account  later  given.  This  may  tend  to 
show  lack  of  appreciation  of  the  sanctity  of  an  oath ;  but 
certainly,  an  attempt  to  bolster  up  one's  case  is  not  evidence 
of  want  of  mental  capacity,  or  of  inability  to  care  for  one'9 
property. 

There  is  testimony  which  conclusively  indicates  that, 
though  the  daughters  and  their  husbands  now  testify  thai 
the  mother  was  always  incompetent,  they  did  not  always  en 
tertain  that  opinion;  and  that  there  were  some  occasions 
in  the  past  on  which  these  parties  did  not  doubt  the  sanity 
and  business  capacity  of  this  defendant,  though  they  now 
maintain  she  was  never  of  sound  mind.  This  testimony 
does  not  merely  prove  this  substantive  impeachment  of  the 
opinion  evidence,  but  the  narration  by  the  defendant  of 
what  occurred  suggests  anything  rather  than  incapacity  to 
understand  and  guard  property  rights.  She  testifies  that 
her  son-in-law  Warner  Doyle  felt  he  could  not  buy  his  farm, 
if  someone  didn't  sign  a  note  with  him ;  that  he  applied  to 
his  father,  who  told  him  he  had  some  debts  of  his  own,  and 
was  afraid  he  would  have  to  pay  the  note,  if  he  signed  as 
surety,  and,  therefore,  did  not  like  to  sign.  It  appears  at 
this  point,  by  inference,  that  the  father  finally  did  sign,  be- 
cause defendant  says  that  Warner's  mother  cried  all  night 
because  she  was  afraid  that  her  son  would  not  pay  the  note 
and  the  father  would  have  to  pay  it.  iShe  testifies  her 
daughter,  the  wife  of  Warner,  appealed  to  her,  the  defend- 
ant, to  sign,  because  they  wanted  to  buy  the  220  acres 
where  they  now  are;    that  they  talked   all   the  time  he 
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couldn't  make  the  payment  right  up,  and  the  daughter 
asked  her  if  she  wouldn't  sign  her  note ;  that  defendant  re- 
plied, "No,"  she  wouldn't  sign  it  alone,  if  his  father  wouldn't 
go  on  the  note;  but  finally,  they  went  to  the  father,  one 
evening,  and  defendant  asked  him  if  he  wanted  to  go  on, 
and  said  that  she  would  if  he  would ;  that  Warner's  moth- 
er cried  and  protested ;  but  at  last,  the  father  did  sign  it, 
and  so  did  the  defendant.  She  says  this  note  was  one  for 
92,000,  and  that  it  was  given  to  the  Avoca  Bank,  and  she 
has  not  been  obliged  to  pay  it.  She  testifies  that  she  loaned 
the  husband  of  another  of  her  daughters  f 950,  for  which  he 
gave  her  a  note,  which  is  not  yet  paid. 

Again,  the  witness  remembers  that  her  daughter  Minnie 
had  {950  out  of  the  estate  of  the  father  as  her  share  of  the 
personal  property,  which  was  divided  equally  among  the 
children ;  that  she,  the  defendant,  did  not  have  this  money 
belonging  to  Minnie,  the  first  year;  that,  that  year,  it  was 
in  the  bank,  and  she  (witness)  had  charge  of  it.  She  tes- 
tifies that  she  was  appointed  guardian  by  the  court,  and 
bought  property  with  Minnie's  money,  paying  f  1,400  there- 
for, using  Minnie's  money,  as  far  as  it  went,  the  witness 
putting  in  f450;  that,  on  the  marriage  of  Minnie,  defend- 
ant said  she  guessed  she  would  have  to  give  her  her  money 
again,  and  offered  the  property  that  had  been  bought  with 
the  f  1,400  instead,  and  Minnie  agreed;  that,  thereupon, 
deed  was  made  to  Minnie  by  a  named  banker  at  Persia; 
that,  on  the  marriage,  she  not  only  aided  the  daughter  by 
buying  comforts  and  sheets,  but  gave  her  the  $450  which 
had  been  put  in  by  witness  in  making  the  purchase  of  said 
property.  She  testifies  she  had  had  Minnie's  money  two 
years,  and  felt  she  should  pay  some  interest;  that,  when 
she  turned  the  property  over,  she  told  her  daughter  she 
wanted  to  count  interest  on  the  money  for  the  time  she  had 
it,  and  that  the  balance  of  the  property  above  interest 
should  be  Minnie's ;  that  they  didn't  figure  the  interest,  but 
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Minnie  said  she  would  take  the  property  in  settlement,  and 
witness  said,  "All  right."  She  continues  by  stating  that 
Minnie  sold  the  same  property  to  Herman  Moss,  the  mayor 
of  Persia,  whom  she  identifies  further  as  "the  man  who  was 
on  the  stand  the  other  day." 

We  are  not  overlooking  the  holding  of  Ferguson  v.  Fer- 
guson, 181  Iowa  1076,  to  the  effect  that  the  appearance  of  the 

defendant  as  a  witness  in  such  a  case  a& 

*'  wABo-^efend-    ^^^^  gives  the  jury  an  advantage  in  passing 

^ing  txhmt.    ^V^^  mental  capacity  which  this  court  does 

not  have,  which  advantage  may  turn 
the  scale  on  review  of  verdict.  But  that  advantage  is  very 
often  present  in  cases  wherein  we  are  constrained  to  hold 
that,  upon  the  evidence  as  a  whole,  the  verdict  is  not  sup- 
ported. While  the  personal  observation  of  the  jury  is  an 
element  of  proof,  it  is  not  more  than  that,  and  the  factor 
it  is  in  the  final  decision  must,  in  every  case,  depend  upon 
the  evidence  as  a  whole.  In  other  words,  it  is  not  the  law 
that  this  court  can  never  interfere  with  a  verdict  for  being 
insufficiently  supported  by  the  evidence,  merely  because  the 
jury  saw  the  witnesses.  It  will  take  a  stronger  showing  to 
set  aside  the  verdict  because  the  jury  saw  the  witness.  But 
it  will  not  do  to  hold  that  no  showing  will  be  sufficient. 
Suppose  there  were  one  claim  for  incapacity,  that  the  de- 
fendant, had  lost  the  power  to  correctly  add  three  and  five, 
and  the  defendant,  as  a  witness,  correctly  solved  a  high- 
ly difficult  mathematical  problem.  No  one  would  say  that 
the  appellate  court  must  find  he  was  utterly  lacking  in  the 
calculative  faculty,  merely  because  the  jury  saw  and  the 
appellate  court  did  not  see  him  when  the  mathematical 
problem  was  being  correctly  solved. 

We  are  constrained  to  hold  that  the  motion  for  new 
trial  should  have  been  sustained,  on  the  ground  that  the 
verdict  is  not  supported  by  the  evidence,  and  is  contrary  to 
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the  evidence.     Wherefore,  the  cause  is — Reversed  and  re- 
manded. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Chablottb  Pbnnypackbr  et  al.,  Appellants,  v.  A.  M.  Floyd, 

Appellee. 

APPEAL  AND  ESBOB:  Unsigned  Notice  of  Appeal.  An  unsigned 
notice  of  appeal  is  a  nullity,  even  though  appellee  makes 
and  signs  acknowledgment  of  service  thereon,  with  knowledge 
that  the  paper  came  from  appellant's  attorneys. 

Appeal  from  Linn  District  Court. — F.  F.  Dawlky,  Judge. 

January  20,  1919. 

The  plaintiffs,  who  owned  80  acres  of  land,  entered  in- 
to a  contract  with  defendant,  employing  him  to  act  as  agent 
in  the  exclusive  supervision  of  the  sale  and  conveyance  there- 
of. Defendant  found  a  purchaser,  to  whom  the  land  was 
sold  for  18,000,  as  of  March  1,  1916,  upon  the  delivery  of 
deed  and  possession.  Of  this,  |1,000,  upon  the  allowance  of 
4  pep  cent  discount,  was  paid  to  the  agent,  recovery  of 
which  was  sought  in  this  suit,  the  issue  being  whether  the 
defendant  was  to  retain  all  of  the  purchase  price  in  excess 
of  17,000,  as  compensation  for  services  rendered.  On  mo- 
tion of  the  defendant,  verdict  was  directed  for  him,  and 
judgment  entered  thereon. — Dismissed. 

TreicMer  d  TreicMer,  for  appellants. 

E.  A.  Johnson,  for  appellee. 

Ladd,  C.  J. — Appellants'  abstract  merely  recited  that 
plaintiffs  perfected  their  appeal  by  serving  notice  of  appeal 
on  defendant's  attorney,  and  the  clerk  of  the  district  court. 
In  an  amendment  to  the  abstract,  appellee  denies  that  an 
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appeal  was  perfected  by  serving  notice  of  appeal  as  alleged, 
and  avers  that  a  paper,  properly  addressed  and  in  dne 
form,  but  unsigned,  was  mailed  to  appellee's  attorney,  with 
the  request  that  he  acknowledge  service  thereon,  which  was 
done;  and  thereafter,  and  without  appellee's  consent  or 
knowledge,  plaintiffs'  attorneys  signed  same.  This  was  de- 
nied; whereupon,  defendant  applied  to  the  district  court 
to  strike  the  signature  to  said  notice  therefrom ;  for,  as  was 
alleged,  it  was  attached  subsequent  to  the  acknowledgment 
of  service  thereon  by  the  appellee.  On  hearing,  the  court 
ordered  that  the  signature  of  Treichler  &  Treichler  be  strick- 
en from  the  notice.  This  ruling  has  such  support  in  the  evi- 
dence— is  sustained  by  such  preponderance  of  the  evidence — 
as  to  preclude  any  interference  therewith.  The  attorney  for 
defendant,  the  stenographer  employed  in  his  oflBce,  and  de- 
fendant say  it  was  not  signed  when  the  acknowledgment 
of  service  was  made.  One  of  the  attorneys  of  plaintiffs  tes- 
tifies that  he  signed  it  before  mailing  the  notice  to  appellee's 
attorney.  See  Hamill  v.  Joseph  Schlitz  Brewing  Co,,  165 
Iowa  266.  But  it  is  argued  that,  as  the  notice  of  appeal, 
though  unsigned,  was  presented  by  attorneys  for  plaintiffs 
in  the  trial  court,  and  service  accepted  by  counsel  for  ap- 
pellee, with  knowledge  of  whence  the  notice  emanated,  this 
was  a  suflScient  notice.  In  forwarding  the  paper  for  ac- 
knowledgment of  service,  counsel  wrote  defendant's  attor- 
ney: 

"Herewith  notice  of  appeal  in  case  of  Pennypacker  et 
al.  V.  Floyd.  Will  you  please  accept  service  of  same,  and 
return  one  copy  to  us?" 

This  was  signed,  "Treichler  &  Treichler."  and,  of  course, 
indicated  whence  it  came;  but  we  are  not  persuaded  that 
this  supplied  the  defect  in  omitting  signature  to  the-  no- 
tice. Though  the  statute  does  not,  in  express  terms,  exact 
the  signature  of  the  notice  of  appeal,  we  said,  in  Doerr  v. 
8outh/u>€Stem  M.  L,  Assn.,  92  Iowa  39 : 
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''We  think  this  essential  to  its  validity.  It  must  pur- 
port  to  emanate  from  someone^  in  order  that  the  adverse 
party  may  be  advised  that  it  comes  from  a  proper  source. 
To  be  binding  upon  the  appellant,  it  ought  to  be  subscribed, 
either  by  himself,  or  someone  authorized  to  act  for  him. 
Without  such  attestation,  the  document  is,  in  effect,  no 
more  than  a  blank  piece  of  paper.  It  is  not  a  case  of  defec- 
tive notice,  but  of  no  notice." 

In  State  Sav.  Bank  v.  RatcUffe,  111  Iowa  662,  in  rul- 
ing on  the  same  question,  the  court  declared  that,  ^^As  the 
notice  was  not  signed,  it  was  no  notice.'' 

If  no  notice,  presenting  the  notice  for  acknowledg- 
ment of  service  surely  would  not  transform  it  into  a  notice. 
It  merely  advised  the  other  side  whence  the  paper,  such  as 
it  was,  came,-^that  is,  from  the  attorneys  having  the  rigbt 
to  take  the  appeal.  Service  of  notice  of  appeal  is  essential 
to  confer  jurisdiction  in  this  state,  and  jurisdiction  can  be 
conferred  in  no  other  way.  Doerr  v.  Southwestern  M.  d  L. 
Assn.,  supra. 

Our  attention  has  been  directed  to  several  cases  where 
the  presentation  of  an  unsigned  notice  of  appeal  by  attor- 
ney for  appellant  personally,  and  acknowledgment  of  serv- 
ice by  the  attorney  for  appellee,  has  been  held  to  obviate 
the  omission  of  signature;  but  these  decisions  are  on  ap- 
I>eals  from  justice  court,  where  jurisdiction  may  be  con- 
ferred by  consent  {Eaton  v.  Supervisors,  iS,  Wis.  317; 
Evangelical  Luth.  Society  v,  Koehler,  59  Wis.  650  [18  N. 
W.  476]  ;  Celda  v.  Schnmrs,  42  Mo.  App.  316),  or  where  ap- 
pearance by  a  party  without  questioning  the  notice  is  a 
waiver  of  service  thereof  as  to  him  {Perkins  v.  Indiana 
Mfg.  Co.,  58  Ind.  App.  220  [108  N.  E.  165] ) . 

We  are  content  with  the  holding  of  this  court  that  an 
unsigned  notice  of  appeal  is  no  notice,  and  that  the  service 
of  a  notice  of  appeal,  duly  signed,  is  essential  to  confer  ju- 
risdiction.   Our  conclusion  is  that  the  order  of  court  cor- 
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recting  the  record  should  be,  and  it  is,  affirmed,  and  that 
the  motion  to  dismiss  the  appeal  from  the  judgment  in  the 
main  case  should  be,  and  is,  sustained.  One  half  of  the 
costs  of  printing  appellee's  amendment  to  abstract  is  taxed 
to  appellee. 

Affirmed  on  appeal  from  order  correcting  record;  dis- 
missed on  appeal  from  judgment. 

Evans,  Qaynoe,  PRBsax)N,  and  Stevens,  JJ.,  concur. 

Salinger,  J.,  specially  concurs. 

Salinqbr,  J.  (concurring).  In  this  case,  a  motion  was 
made  to  correct  the  record  by  striking  the  signature  found 
on  a  notice  of  appeal.  The  ground  alleged  was  that  the  sig- 
nature was  not  made  at  the  time  when  the  notice  was  served, 
and  that,  because  it  "was  attached  after  service,  no  l^al  no- 
tice of  appeal  was  served.  The  motion  was  sustained.  The 
opinion  affirms,  with  the  declaration  that  ''this  ruling  has 
such  support — is  sustained  by  such  preponderance  of  the 
evidence — as  to  preclude  any  interference  therewith."  I 
concede  it  is  sustained  by  a  preponderance.  But  I  am  as- 
tonished that  Ha/mill  v.  Joseph  Schlitz  Brewing  Co.,  165 
Iowa  266,  should  be  cited  in  support  of  this  holding.  The 
Hamill  case  is  in  flat  conflict  with  the  pronouncement  in 
the  instant  case.  In  principle,  the  facts  in  this  and  in  the 
Hamill  case  are  exactly  aUke.  Here,  the  claim  is  that  a  sig- 
nature to  a  notice  of  appeal  appears,  on  the  face  of  the 
record,  to  have  been  made  in  due  time  to  make  a  legal  no- 
tice, when  in  truth  it  was  not  affixed  in  due  time.  In  the 
HamiU  case,  it  was  claimed  the  record  falsely  declared  that 
a  signature  to  a  bill  of  exceptions  had  been  made  in  time  to 
make  an  effective  bill  of  exceptions.  In  both  cases,  the  mo- 
tion to  correct  was  sustained.  In  the  case  at  bar,  the  cor- 
rection is  sustained  by  holding  that  the  action  cannot  be 
interfered  with,  unless  it  may  be  done  under  the  rules  that 
govern  our  setting  aside  a  verdict:   in  other  words,  that 
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such  action  may  not  be  interfered  with  if  it  has  support  in 
the  evidence, — will  not  be  reviewed  de  novo.  And  it  is, 
therefore,  affirmed.  In  the  Hamill  case,  three  witnesses  tes- 
tified the  signature  was  not  attached  at  a  stated  time ;  three, 
that  it  was.  The  opinion  in  the  Ha/inill  case  declares  that 
each  set  of  witnesses  is  dealt  with  as  equally  credible.  But 
the  order  correcting  is  set  aside.  This  is  done  by  review 
de  nwo.  First,  it  is  declared  that  it  is  not  admitted  an  ap- 
peal from  the  correction  of  a  record  ''is  governed  by  the  gen- 
eral rules  applicable  to  the  review  of  proceedings  at  law, 
and  that  the  findings  of  the  trial  court  are  to  have  the  effect 
of  a  jury  verdict"  Then  comes  a  review  de  novo.  And 
finally,  it  is  said  that  a  proceeding  to  correct  a  record  as  to 
when  a  signature  was  affixed  is  an  attempt  to  correct  un- 
der the  statute, — allowing  corrections  for  evident  mistake ; 
and  that  the  evidence  must  show  an  ''evident"  mistake  by 
clearly  establishing  such  mistake.  The  effect  of  it  all  is  to 
require  more  than  a  preponderance  for  the  correction, 
awarding  review  de  novo  on  whether  there  is  that  degree  of 
proof,  and  holding  that  the  correction  will  be  set  aside  if, 
on  such  review,  it  is  found  that  such  degree  of  proof  has 
not  been  made.  If  the  Hamill  case  supports  the  holding  at 
bar,  then  the  corpse  of  a  negro  is  proof  that  a  white  man 
has  died.  I  think  the  instant  decision  is  right.  It  follows 
the  one  in  the  Hamill  case  is  erroneous,  and  should  be  over- 
ruled. To  let  both  stand  is  to  embarrass  bench  and  bar  with 
irreconcilable  pronouncements.  For  us  to  cite  either  in 
rapport  of  the  other  is  to  make  this  confusion  worse  con- 
founded. 


Cecil  Quaintance,  Plaintiff,  v.  E.  D.  Lamb,  Sheriff,  De- 
fendant. 

INSANE  PEBSONS:     Adjndication  Excludes  Court  Action  on  Indict- 
ment.   An  adjudication  of  insanity  by  the  commissioners  of  in-^ 
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sanity  precludes  the  district  court  from  proceeding  with  the  trial 
of  a  subsequently  returned  indictment  against  the  same  per- 
son, until  his  reason  Is  restored.     (Sec.  2279,  Code,  1897.) 

Habeas  Corpus  Proceedings. — John  P.  Talbott  and  K.  E. 

WiLLCOCKSON,  Judges. 

January  20,  1919. 

The  facts  appear  in  the  opinion. — Writ  sustained. 

Lewis  d  Dickson  and  iJ.  J.  Smith,  for  plaintiff. 

H.  M.  Hai^ner,  Attorney  QeBeral,  W.  R,  0.  Kendriok, 
Assistant  Attorney  General,  and  F.  R,  Talbott,  County  At- 
torney, for  defendant. 

Ladd,  C.  J. — A  preliminary  information,  accusing  Cecil 
Quaintance,  16  years  of  age,  of  having  committed  the  crime 
of  murder,  was  filed  June  20,  1918,  with  a  justice  of  the 
peace  of  Poweshiek  County,  F.  D.  Light,  who  issued  a  war- 
rant for  his  arrest.  Thereupon,  he  was  arrested,  and 
brought  before  the  justice  for  a  preliminary  hearing,  and 
waived  it.  The  justice  ordered  that  he  be  held  without  bail, 
to  answer  any  indictment  which  might  be  returned  by  the 
grand  jury  against  him,  and  also  that  E.  D.  Lamb,  sheriff 
of  said  county,  detain  him  in  jail,  to  await  the  action  of 
the  grand  jury.  Two  days  later,  the  sheriff  removed  the 
accused  from  the  jail  in  Poweshiek  County  to  that  of  Ma- 
haska County,  where  he  was  detained  without  autjiority, 
other  than  recited,  until  August  24,  1918,  when  said  sheriff 
returned  him  to  the  Poweshiek  County  jail,  and  he  was 
there  detained  until  ordered  by  the  then  chief  justice  to 
be  delivered  to  the  superintendent  of  the  Hospital  for  In- 
sane at  Mt.  Pleasant,  pending  hearing  and  determination  of 
this  action. 

August  23,  1918,  the  father  of  accused,  Burt  Quain* 
tance,  a  citizen  of  Poweshiek  County,  filed  in  the  office  of 
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the  district  court  of  Iowa,  in  and  for  Mahaska  County,  an 
infonnation  charging  the  accused  with  being  insane,  and 
reciting  that  he  was  confined  in  the  jail  of  Mahaska  Coun- 
ty, charged  with  the  crime  of  murder,  but  neither  convicted 
nor  indicted.  The  commissioners  of  insanity  thereupon  is- 
sued their  warrant,  ordering  him  to  be  brought  before  them 
for  trial,  and  he  was  arrested,  and  taken  before  that  body, 
and,  upon  trial  as  to  whether  insane,  he  was  by  said  com- 
missioners adjudged  insane,  and  a  fit  subject  for  detention 
and  treatment  at  the  State  Hospital  for  Insane,  at  Mt. 
Pleasant,  and  an  order  was  issued  for  his  commitment  to 
such  institution  for  detention  and  treatment.  This  order 
was  placed  in  the  hands  of  E.  D.  Lamb,  sheriff,  for  service. 
Instead  of  obeying  said  order,  he  removed  the  accused  from 
the  jail  of  Mahaska  County  to  that  of  Poweshiek  County, 
where  he  detained  him.  Shortly  afterwards,  the  accused, 
by  his  next  friend,  filed  a  petition,  praying  for  an  injunc- 
tion, in  which  the  facts  heretofore  recited  were  alleged, 
and  the  alleged  purpose  of  the  judge  and  county  attorney  to 
put  him  on  trial,  and  a  stay  of  proceedings  was  prayed,  and 
that  the  accused  be  conveyed  to  the  Hospital  for  Insane  for 
detention  and  treatment,  pursuant  to  the  order  of  commis- 
sioners of  insanity.    On  hearing,  the  petition  was  dismissed. 

On  September  10th,  following,  the  court  caused  the 
accused  to  be  brought  into  court  for  arraignment,  he  having 
been  indicted  in  Poweshiek  County  September  5,  1918,  to 
which  he,  through  his  attorney,  objected,  on  the  ground 
that  the  court  had  no  jurisdiction  to  proceed  with  the  trial, 
for  that  the  accused  was  legally  in  the  custody  of  the  super- 
int^dent  of  the  Hospital  for  Insane,  at  Mount  Pleasant: 
that  he  was  not  subject  to  the  jurisdiction  of  the  court  for 
trial.  This  objection  was  overruled,  and  the  defendant  wa.s 
arraigned,  and  entered  a  plea  of  ''not  guilty." 

At  the  November  term  following,  and  on  the  second  day 
thereof,  November  19,  1918,  over  objections  heretofore  men- 
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tioned,  the  court  set  the  cause  down  for  trial,  to  begin 
November  25,  1918,  at  1 :30  o'clock  P.  M.,  and  directed  that 
the  trial  proceed  to  judgment,  unless  otherwise  ordered.  In 
the  meantime,  November  22d,  the  accused  applied  to  this 
court  for  a  writ  of  habeas  corpus,  and  a  writ  was  issued  by 
the  then  chief  justice,  returnable  to  the  court,  with  time 
fixed  for  hearing  and  submission. 

Such  are  the  facts  of  the  case;  and,  as  will  be  observed, 
the  question  for  determination  is  whether  the  accused  shall 
be  detained  in  the  Hospital  for  Insane,  under  and  by  virtue 
of  the  order  of  the  commissioners  of  insanity,  until  found  by 
the  superintendent  of  the  Hospital  for  the  Insane  to  be 
cured,  or  be  tried,  as  ordered  by  the  district  court.  The  pro- 
ceedings resulting  in  the  order  of  the  commissioners  of  in- 
sanity were  in  pursuance  of  Section  2279  of  the  Code,  which 
provides  that : 

"On  a  written  application  made  by  any  citizen,  stating 
under  oath  that  a  person  confined  in  any  prison  within  the 
county,  charged  with  a  crime  but  not  convicted  thereof  nor 
on  trial  therefor,  is  insane,  the  commissioners  shall  cause 
said  prisoner  to  be  brought  before  them,  and  if  they  find 
that  he  is  insane  they  shall  direct  his  removal  to  and  deten- 
tion in  one  of  the  hospitals  for  the  insane,  issuing  their 
warrant  therefor,  and  stating  therein  that  he  is  under  crim- 
inal charges,  and  the  superintendent  of  the  hospital  desig- 
nated in  such  warrant  shall  receive  and  keep  such  prison- 
er as  a  patient.  The  warrant  shall  be  executed  by  the  sheriff 
or  his  deputy  by  delivering  the  prisoner  to  the  superinten- 
dent in  person.  After  an  investigation  such  as  contemplat- 
ed in  this  section,  the  commissioners  shall  not  entertain  a 
like  application  within  six  months  on  behalf  of  said  person." 

The  situation  of  petitioner  was,  in  all  respects,  as  de- 
scribed in  this  statute:  i.  e.,  confined  in  prison,  charged 
with  crime,  and  neither  convicted  nor  tried.  The  commis- 
sioners of  insanity,  then,  did  not  exceed  their  authority,  if 
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it  can  be  said  to  have  existed  as  against  the  power  of  the 
district  court  to  proceed  with  the  trial  upon  indictment  re- 
turned in  such  a  case.  The  section  following,  however  (Code 
Section  2280),  defines  when  the  accused  shall  be  returned 
from  the  hospital : 

'^hen  any  insane  person  shall  be  confined  in  either 
hospital  under  the  preceding  section,  the  superintendent  in 
whose  charge  he  may  be  shall,  as  soon  as  such  person  is  re- 
stored to  reason,  issue  his  warrant  to  the  sheriff  of  the 
county  from  which  such  person  is  received,  directing  him  to 
return  such  person  to  the  jail  of  said  county,  which  shall  be 
done  by  said  sheriff  as  soon  as  practicable,  when  the  accused 
shall  be  returned  to  the  jail  of  the  proper  county  to  answer 
to  the  charge  against  him." 

This  plainly  contemplates  that  the  prisoner  shall  be 
treated  at  the  Hospital  for  the  Insane  until  restored  to  rea- 
son. He  could  not  be  put  on  trial  before.  The  superinten- 
d^t  of  the  hospital  is  to  determine  when  he  is  cured,  and 
issue  his  warrant  accordingly.  There  seems  to  be  no  escape 
from  the  conclusion  that,  under  these  statutes,  the  accused 
should  have  been  taken  to  the  Hospital  for  the  Insane,  and 
there  retained  as  a  prisoner  and  treated  as  a  patient  until 
the  superintendent  found  his  reason  restored,  and  issued  a 
warrant  for  his  return  to  the  jail  of  the  county,  after  which 
he  would  be  subject  to  being  put  on  trial. 

But  the  defendant  contends,  as  we  understand  coun- 
sel, that  these  statutes  are  inconsistent  with  Section  5540 
of  the  Ck)de,  declaring  that : 

''If  a  defendant  appears  in  any  stage  of  the  trial  of  a 
criminal  prosecution,  and  a  reasonable  doubt  arises  a»  to 
his  sanity,  further  proceedings  must  be  suspended  and  a 
trial  had  upon  that  question." 

The  section  following  prescribes  the  manner  of  trial  of 
the  issue,  and  Section  5642  reads : 

'If  the  accused  shall  be  found  insane,  no  further  pro- 

VOL.  186  lA.— 16 
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ceedingfi  shall  be  taken  under  the  indictment  until  his  rea- 
son is  restored;  and,  if  his  discharge  will  endanger  the  pub- 
lic peace  or  safety,  the  court  must  order  him  committed  to 
the  department  for  the  criminal  insane  at  Anamosa  until 
he  becomes  sane;  but  if  found  sane^  the  trial  upon  the  in- 
dictment idiall  proceed,  and  the  question  of  the  then  insani- 
ty of  the  accused  cannot  be  raised  therein/' 

This  language  plainly  indicates  that  ^he  trial''  con- 
templated in  Section  5640  of  the  Code  is  that  under  an  in- 
dictment; and  this  was  the  construction  giren  it  in  Stone 
V.  Conrad,  106  Iowa  21.  There,  the  information  charging 
the  accused  with  being  insane  was  filed  before  his  indict- 
ment and  arrest,  but  not  heard  by  the  commissioners  of  in- 
sanity until  afterwards;  and  the  court  held  that,  after 
service  on  the  accused  of  the  bench  warrant,  issued  on  in- 
dictment found,  Section  5640  of  the  Code  was  applicable, 
and,  prior  to  that  event,  Section  2279  of  the  Code.  The 
court,  speaking  through  Waterman,  J.,  said : 

**The  district  court  has  exclusive  jurisdiction  in  crimi- 
nal matters,  save  where  otherwise  conferred.  Certainly,  it 
will  not  be  contended  that  the  commissioners  of  insanity 
have  any  criminal  jurisdiction.  When  the  jurisdiction  of 
the  district  court  has  once  attached  in  a  criminal  case,  it 
continues ;  and  it  extends,  by  express  terms  of  the  statute, 
to  the  investigation  of  the  sanity  of  a  defendant.  When 
does  this  jurisdiction  attach?  It  may  very  properly  be 
asked.  The  language  of  Section  6540,  quoted  above,  is,  ^If 
a  defendant  appears  in  any  stage  of  the  trial  of  a  criminal 
prosecution/  etc.  Does  this  mean,  in  any  stage  of  the  trial 
on  the  indictment,  or  is  it  a  phrase  of  broader  meaning? 
Can  it  be  that,  after  the  jurisdiction  of  the  district  court 
has  attached,  but  before  the  trial  of  the  case  has  actually 
begun,  the  commissioners  of  insanity  can  open  the  jail  door, 
take  out  the  criminal  defendant,  and  dispose  of  him  as  they 
may  think  best?    Surely,  this  is  not  the  law.    It  must  be 


Jan.  1919]  Wbagg  v.  Grib:fin.  2i3 

that  the  jurisdiction  of  the  district  conrt  attaches  at  the 
time  of  the  service  of  a  warrant  issued  upon  an  indictment, 
and  that,  from  this  time,  it  has  control  of  the  person  of  the 
defendant,  not  only  for  the  purpose  of  the  criminal  investi- 
gation, but  for  all  matters  incident  thereto.  The  purpose  of 
Section  2279  was  to  vest  authority  in  the  commissioners  to 
inquire  into  cases  of  persons  in  prison  charged  with  crime, 
and  of  whose  mental  condition  there  might  be  doubt.  This 
is  but  reasonable  and  humane,  in  those  cases  in  which  no 
other  tribunal  has  authority  to  make  such  investigation. 
But  when  such  authority  is  lodged  elsewhere,  neither  rea- 
son nor  humanity  supports  the  claim  of  jurisdiction  on 
the  part  of  the  commissioners.^' 

We  discover  no  reason  to  reconsider  this  decision.  Sec- 
tion 5642  of  the  Code  unmistakably  indicates  that  the  trial 
contemplated  in  Section  5540  was  that  under  indictment^ 
and  that  could  not  well  commence  before  the  accused's  ar- 
rest  thereunder,  or  his  custody  upon  the  return  thereof. 
Prior  thereto,  Section  2279  of  the  Code  is  applicable.  There 
appears  to  be  no  conflict  between  these  sections.  It  fol- 
lows that  the  petitioner  is  ordered  to  be  retained  by  the 
superintendent  of  the  Hbspital  for  the  Insane,  at  Mount 
Pleasant,  until  restored  to  reason. 

Evans,  Gaynor,  Preston,  Salinger,  and  Stevens,  JJ., 
concur. 


Habun  3i  Wbaqo,  Petitioner,  v.  J.  W.  Qrifpin,  SheriflP,  et 

al..  Respondents. 

HEALTH:  Oompolflory  Detention  and  Examination  of  Persona.  In 
the  abeenoe  of  a  dear  and  definite  statute  bo  authorizins.  state 
and  local  boards  of  health  may  not»  on  mere  suspicion  that  a 
person  is  afflicted  with,  or  has  been  exposed  to,  a  venereal  dis- 
ease, cause  such  person  to  be  compulsorily  detained  and  physi- 
cally examined  by  withdrawing  Uood  from  the  veins  and  pns 
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smear  from  the  urethra,  for  the  purpose  of  determining  the  ez> 
Istence  of  such  disease  in  such  person,  even, though  such  exam- 
ination, while  painful,  is  not  dangerous  to  life. 

Original  Proceedings  in  Habeas  Corpus, — Writ  sustained. 

Januaey  20,  1919. 

Dimshee,  Haines  d  Brady,  for  petitioner. 

H.  M.  Havner,  Attorney  General,  and  Geo.  F.  Henry, 
Acting  County  Attorney,  for  respondents. 

Wbavbr,  J. — ^The  petitioner  alleges  that  he  is  illegally 
restrained  of  his  liberty  by  the  respondent,  sheriff  of  Polk 
County,  Iowa,  and  the  custodian  of  the  county  jail;  that 
such  restraint  has  been  so  imposed  pursuant  to  an  order 
made  by  the  mayor  of  the  city  of  Des  Moines,  who  is  ex- 
officio  chairman  of  the  local  board  of  health,  and  by  Dr. 
Witte,  acting  as  health  ofllcer  of  the  United  States,  direct- 
ing that  petitioner  be  arrested  and  compelled  to  submit  to 
compulsory  physical  examination,  in  which  examination 
blood  shall  be  extracted  from  the  veins  of  the  petitioner  for 
submission  to  the  state  bacteriologist,  to  determine  wheth- 
er petitioner  is  suffering  from  venereal  disease;  that  no 
copy  of  such  order  has  been  served  upon  or  furnished  pe- 
titioner, but  he  alleges  that  the  action  was  taken  against 
him  upon  representations  made  against  him  by  certain 
police  and  health  officers.  It  is  further  said  that  such  or- 
der is  void  and  ill^al,  and  in  violation  of  the  constitution- 
al right  of  the  citizen  to  be  protected  against  unreasonable 
searches  and  seizures;  and  that,  unless  a  writ  of  habeas 
corpus  issue,  he  will  be  forcibly  subjected  to  physical  ex- 
amination and  violation  of  his  person,  and  be  further  re- 
strained of  his  liberty  by  confinement  in  the  county  jail  or 
detention  hospital. 

Upon  this  petition,  a  writ  of  habeas  corpus  was  issued 
and  served  upon  the  respondents,  anrd,  pending  the  hear- 
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ing  thereon,  the  petitioner  was,  by  order  of  this  court,  set 
at  large  upon  bail. 

The  respondents,  having  appeared  to  this  proceeding, 
make  return  to  the  writ,  setting  up  as  their  sole  and 
Bofflcient  authority  for  the  restraint  of  the  petitioner  a  cer- 
tain warrant,  or  order,  in  the  following  words : 

"Order  of  Restraint 

"In  the  matter  of  the  restraint  of  M.  J.  Wragg  by  the 
Board  of  Health  of  the  State  of  Iowa  and  Local  Board  of 
Health  of  the  City  of  Des  Moines. 

**To  the  Peace  Officer  of  the  State  of  Iowa  in  Charge  of 
the  City  Hospital  of  Des  Moines: 

"You  are  hereby  ordered  to  hold  in  restraint  M.  J. 
Wra^  and  so  hold  him  until  the  further  order  of  said 
board  and  this  you  will  in  no  wise  omit  under  penalty  of  the 
law. 

'a)es  Moines,  Iowa,  October  22,  1918. 

"Board  of  Health,  City  of  Des  Moines, 
"By  Tom  Pairweather,  Health  Officer.*' 

The  matter  coming  on  for  hearing  before  the  court,  it 
was  submitted  for  decision  upon  a  stipulated  statement  of 
facts  and  written  arguments  of  counsel.  So  far  as  at  pres- 
ent material,  the  following  are  the  agreed  facts : 

On  September  27,  1918,  the  petitioner  was  arrested,  up- 
on an  information  filed  in  the  municipal  court  of  Des  Moines, 
charging  him  and  one  Isabel  Newman  with  the  crime  of 
lewdness.  On  September  30,  1918,  the  defendant,  being  ar- 
raigned upon  said  charge,  entered  a  plea  of  "Not  Guilty ;" 
whereupon,  the  court  made  an  order  fixing  his  bail  bond  at 
|1,000,  but  further  ordering  that  he  be  held  subject  to  the 
order  of  the  board  of  health.  On  the  same  day,  the  peti- 
tioner presented  and  filed  a  good  and  sufficient  bail  bond,  as 
provided  in  the  court's  order.  On  October  4,  1918,  the 
grand  jury  of  Polk  County  returned  an  indictment,  charg- 
ing the  petitioner  and  Stella  Newman  with  lewd  and  vicious 
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cohabitation.  The  court's  order,  above  mentioned,  admit- 
ting petitioner  to  bail,  subject  to  the  order  of  the  board  of 
health,  haying  been  certified  to  the  local  board  of  health, 
said  board  thereupon  made  the  order  aet  out  in  respond- 
ents' return  to  the  writ  of  habeas  corpus  as  their  authority 
for  the  petitioner's  restraint  At  the  date  of  said  order, 
there  was  no  room  at  the  city  detention  hospital,  and  the 
sheriff,  therefore,  confined  petitioner  in  the  county  jail. 

It  is  further  stipulated  that,  if  he  had  not  been  released 
under  the  order  of  this  court,  pending  the  habeas  corpus  pro- 
ceedings, the  petitioner  would  have  been,  and  if  he  is  re- 
manded to  the  custody  of  respondents  he  will  be,  compelled 
to  permit  an  expert  to  extract  approximately  five  cubic  cen- 
timeters of  blood  from  petitioner's  veins,  for  the  purpose  of 
having  the  same  tested  at  the  state  laboratory  in  Iowa  City, 
to  determine  whether  or  not  he  is  afflicted  with  syphilis, 
such  test  being  what  is  known  as  '^asserman's  reaction," 
— a  method  the  correctness  of  which  is  recognized  by  the 
medical  profession  generally, — and  also  to  permit  the  ex- 
pert to  take  pus  smears  from  his  urethra,  to  be  subjected  to 
microscopical  examination,  for  the  purpose  of  ascertaining 
whether  the  petitioner  is  afflicted  with  gonorrhea.  It  is 
also  further  agreed  that  respondents,  acting  under  said  or- 
der from  the  board  of  health,  assert  the  authority  to  con- 
tinue the  restraint  of  the  petitioner  for  treatment,  in  the 
event  that  the  state  bacteriologist,  upon  completing  such 
examinations  and  tests,  shall  report  positive  reaction ;  that 
the  extraction  of  blood  for  such  test  does  not  involve  sub- 
stantial danger  to  life,  but  is  somewhat  painful;  and  the 
treatment  does  not  involve  such  danger,  but  induces  a  con- 
siderable reaction,  causing  fever  and  nausea.  It  is  further 
agreed  that  the  matron  of  the  city  hospital  would,  if  pres- 
ent, testify  that,  at  and  prior  to  their  arrest,  the  petitioner 
and  Miss  Newman  were  registered  at  a  hotel  in  Des  Moines 
as  husband  and  wife ;  that,  upon  the  making  of  this  arrest. 


Jan.  1919]  Wragg  v.  Gbiftin.  247 

Miss  Newman  was  taken  to  the  hospital,  where  an  exami- 
nation developed  the  fact  that  she  was  afflicted  with  gonor- 
rhea, and  she  was  detained  for  treatment  until  October  21, 
1918.  Attached  to  and  made  part  of  the  stipulation  is  a 
printed  copy  of  the  rules  of  the  board  of  health  of  the  city 
of  Des  Moines ;  also  copy  of  a  publication  entitled  "Vene- 
real Diseases.  Iowa  State  Board  of  Health.  Bulletin  No. 
7."  So  much  of  the  exhibits  named  as  appear  to  be  material 
open  the  matter  in  hearing  will  be  hereinafter  set  out  more 
particularly. 

The  question  presented  by  the  record  and  the  argu- 
ments of  counsel  may,  in  its  final  analysis,  be  stated  as  fol- 
lows: May  'the  local  board  of  health  of  the  city  of  Des 
Moines,  upon  a  suspicion  that  the  petitioner  is  afflicted 
with  a  venereal  disease,  or  has  been  exposed  to  such  conta- 
gion, lawfully  order  him  under  arrest,  and.  subject  him  by 
force  to  an  examination  of  his  person,  and  compel  him 
against  his  will  to  permit  a  quantity  of  blood  to  be  extract- 
ed from  his  veins,  and  then  be  held  in  continued  durance  un- 
til the  blood  has  been  sent  to  an  expert  in  a  distant  city,  and 
by  test  thereof  it  is  determined  whether  such  petitioner  is 
or  is  not  in  fact  so  diseased? 

It  may  be  said  at  the  outset  that  the  objection  raised 
by  this  petitioner  does  not  necessarily  challenge  the  validity 
of  any  statute  or  any  rule  of  the  board  of  .health  by  which 
authority  is  given  to  quarantine  persons  who  are  afflicted 
with  contagious  disease,  or  to  remove  or  segregate  a  person 
80  diseased  from  his  own  home  for  detention  in  a  separate 
honse  or  detention  hospital,  and  there  detain  him  until  he 
has  so  far  recovered  his  health  as  to  be  no  longer  a  menace 
to  the  health  of  the  community.  All  such  measures  may,  for 
the  purposes  of  this  case,  be  sustained,  as  a  wise  and  valid 
exercise  of  the  police  power  for  the  general  good.  But, 
admitting  such  to  be  the  case,  does  it  follow  that  a  person 
not  known  to  be  so  diseased,  and  (so  far  as  here  appears) 
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showing  no  visible  evidence,  sign,  or  symptom  of  such  dis- 
ease, may  be  subjected  to  arrest,  imprisonment,  and  violation 
of  his  person,  for  no  better  reason  than  that  he  is  '^sus- 
pected" by  someone  whose  identity  is  not  revealed,  to  be 
diseased,  and  to  satisfy  the  board  of  health  or  some  of  its 
officers  whether  there  is,  in  fact,  any  ground  for  such  sus- 
picion? If  such  extraordinary  and  drastic  authority  exists, 
it  must  be  found  in  the  statute,  or  in  some  valid  rule  or 
rules  lawfully  prescribed  by  the  board  of  health.  State  t?. 
Kirhy,  120  Iowa  26.    This  may  be  taken  for  granted. 

Is  such  authority  shown  or  pointed  out  by  the  respond- 
ents? We  have  examined  with  some  care  the  various  statu- 
tory provisions  and  board  rules  to  which  counsel  have  called 
our  attention,  and  are  forced  to  the  conclusion  that  the 
power  is  nowhere  provided,  either  expressly  or  by  neces- 
sary implication.  The  statute  providing  for  a  state  board 
of  health  provides  that  it  shall  have  charge  and  supervision 
over  the  interests  of  the  health  and  life  of  the  citizens 
of  the  state,  including  quarantine,  and  may  make  such  rules 
and  regulations  and  sanitary  investigations  as  may  be 
found  necessary  for  the  preservation  and  improvement  of 
public  health,  and  provide  rules  for  enforcement  by  local 
boards.  Code  Section  2565.  Local  boards  may  make  sani- 
tary rules  and  regulations,  and  establish  quarantine  against 
all  contagious  and  infectious  diseases.  Code  Section  2568. 
Syphilis  and  gonorrhea  are  quarantinable  diseases.  Sec- 
tion 2575-a6a,  Code  Supplement,  1913.  Peace  officers  and 
police  officers  are  required  to  enforce  rules  of  the  board  of 
health.  Section  2672,  Code  Supplement,  1913.  When  any 
person  shall  be  sick  or  infected  with  any  contagious  dis- 
ease, the  local  board  may  take  such  action  as  is  best  cal- 
culated to  protect  the  public  therefrom,  and  may  remove  the 
person  so  aflFlicted  to  a  separate  house  or  detention  hospi- 
tal.   Section  2571-a  et  seq.,  Code  Supplement,  1913. 

It  will  be  observed  that  these  statutes  are  framed  in 
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geDeral  terms,  within  the  proper  scope  of  which  boards  of 
health  prescribe  specific  rules  and  r^^lations;  and,  as  we 
have  already  noted,  while  in  terms  authorizing  boards  of 
health  and  health  officers  to  deal  with  quarantinable  dis- 
eases, there  is  no  express  provision  for  interfering  with  the 
liberty  of  persons  who  are  merely  '^suspected"  of  being  dis- 
eased. 

If  the  power  is  not  found  in  the  statute,  is  it  discorer- 
able  in  the  rules  of  the  board?  The  rules  exhibited  in  the 
stipulation  of  facts  include  much  matter  irrelevant  to  the 
present  discussion,  and  the  paragraphs  which  have  some 
bearing,  near  or  remote,  upon  the  issue  may  be  culled  as 
follows: 

The  state  board  is  found  to  have  framed  and  approved  a 
series  of  rules  which  local  boards  were  directed  to  adopt, 
record,  and  publish.  The  local  board  of  the  city  of  Des 
Hoines  did  adopt  rules  as  follows : 

^^(1)  Every  physician,  nurse,  attendant,  hospital  su- 
perintendent, druggist,  member  of  police  department,  police 
magistrate,  or  other  person  having  knowledge  of  a  known 
i>r  suspected  case  of  syphilis  or  gonorrhea  must  immediately 
report  to  the  mayor"  in  writing,  with  certain  specific  de- 
tails of  information. 

"(2)  It  shall  be  the  duty  of  the  chief  of  police  to  cause 
all  persons  arrested  for  being  found  in  a  disorderly  house, 
all  prostitutes,  and  all  other  persons  held  under  arrest  who 
ore  suspected  of  having  syphilis  or  gonorrhea  in  the  infec- 
tious stages  to  be  examined  before  released  or  discharged, 
and  if  any  such  persons  are  found  to  be  afflicted  with  either 
of  said  diseases,  to  report  the  same  to  the  mayor,  as  pro- 
Tided  in  Bule  1. 

"(3)  It  shall  be  the  duty  of  the  mayor,  upon  receiving 
notice  of  the  existence  of  a  case  of  venereal  disease  ♦  •  ♦ 
to  immediately  issue  an  order  to  the  chief  of  police  directing 
him  to  cause  the  person  afflicted  with  such  disease  to  be  re- 
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moved  to  a  separate  house  of  detention  or  hospital  and  there 
restrained/'  until  the  city's  health  physician  authorizes  his 
release. 

Among  the  rules  of  the  state  board,  though  apparently 
not  carried  into  the  rules  of  the  local  board,  is  one  which 
provides  (4)  that  local  health  ofBcers  are  directed  to  make 
such  examinations  of  persons  reasonably  suspected  of  hav- 
ing 63^hilis  or  gonorrhea  as  may  be  necessary  for  carrying 
out  the  board's  health  regulations,  ^^and  to  detain  such  per- 
sons for  such  length  of  time  aB  may  be  necessary  in  order  to 
determine  whether  such  persons  are  so  affected."  In  still 
another  clause  (3),  it  is  made  the  duty  of  the  mayor,  whai- 
ever  a  person  is  suspected  of  having  such  disease  in  the  in- 
fectious stages,  or  is  suspected  of  having  been  exposed  to 
such  disease,  to  direct  the  police  or  peace  officer  to  cause 
such  person  to  be  investigated,  and  in  case  such  person  is 
so  afflicted,  to  cause  him  to  be  restrained  at  home,  or,  if 
necessary,  in  a  separate  house  or  hospital. 

It  seems  quite  clear  that  Rule  2  of  the  local  board  and 
the  corresponding  rule  of  the  state  board  are  intended  to 
define  the  duty  of  the  chief  of  police  with  reference  to  the 
herd  of  derelicts  which  that  officer  and  his  aids  are  wont  to 
round  up  in  their  occasional  raids  on  disorderly  resorts,  and 
to  make  it  his  <luty,  if  he  discovers  or  finds  reason  to  believe 
that  any  person  so  coming  into  his  custody  has  either 
syphilis  or  gonorrhea  in  the  infectious  stage,  to  report  it 
at  once  to  the  mayor.  It  does  not  appear  that  this  i)eti- 
tioner  was  ever  in  the  custody  of  the  chief  of  police,  or 
was  by  such  officer  reported  to  the  mayor  as  a  diseased  per- 
son. Rule  3  of  the  local  board  is  apparently  designed  to 
define  the  duty  of  the  mayor  in  giving  effect  to  that  part  of 
the  statute  above  quoted  (Code  Supplement,  1913,  Section 
2571*a  et  seq,)  which  provides  that,  when  necessary,  the  dis- 
eased person  may  be  removed  from  his  home  to  a  separate 
house  or  detention  hospital.    Reference  to  the  statute  shows 
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it  is  made  applicable  only  'Vhen  any  person  shall  be  sick 
or  infected  with  any  contagious  or  infectious  disease,"  and 
neither  by  word  nor  inference  does  it  justify  such  detention 
or  segregation  of  one  who  is  merely  suspected  of  disease. 

The  language  which  may  most  plausibly  be  relied  upon 
in  support  of  the  respondents'  position  is  that  to  which  we 
hSTe  referred  as  appearing  in  the  rules  of  the  state  board 
of  health  alone.  These  rules  were  prepared  May  28,  1918, 
with  a  provision  or  direction  to  local  boards  to  adopt  and 
make  publication  of  the  same.  The  rules  of  the  local  board 
attached  to  the  stipulation  appear  to  have  been  adopted 
and  published  in  January,  1918,  before  the  action  of  the 
state  board,  and  the  record  is  without  mention  of  any  adop- 
tion or  publication  by  the  local  board  of  the  later  rules  of  the 
state  board.  No  question  is  raised  in  argument  because  of  this 
omission,  and  we  mention  it  as  explanatory  of  the  apparent 
lack  of  harmony  which  appears  at  some  points  between  the 
two  codes  of  rules.  The  respondents  place  special  emphasis 
<m  that  part  of  the  rules  of  the  state  board  to  which  we 
have  already  referred,  where  it  is  made  the  duty  of  the 
mayor  to  direct  the  chief  of  police  to  cause  persons  sus- 
pected of  being  diseased  "to  be  investigated,"  and  author- 
izing health  officers  in  such  cases  "to  make  examinations" 
of  suspected  persons,  and  to  detain  them  as  long  as  it  may 
be  necessary,  to  determine  whether  they  are  so  afflicted. 
Bat  even  here,  there  is  an  entire  absence  of  any  express  au- 
thority to  subject  a  suspected  person  to  an  examination  by 
physical  force,  or  by  an  extraction  of  blood  from  his  body 
by  violence  for  experimenial  purposes.  Men  and  women 
were  examined  and  treated  by  physicians  for  sexual  dis- 
eases for  generations  before  the  so-called  Wasserman  test 
was  discovered  or  invented,  and,  so  far  as  we  are  informed, 
with  reasonably  reliable  results.  At  least  there  is  no  evi- 
dence that,  even  in  the  technical  phrase  of  physicians,  the 
word  "examination,"  in  such  cases,  is  understood  as  neces- 
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sarily  meaning  a  blood  test  by  the  Wasserman  method,  or 
by  any  other  method  involving  violation  of  the  person; 
and,  in  the  absence  of  explicit  authority  for  the  subjection  of 
a  person  to  such  treatment  upon  suspicioa  alone,  it  ought 
not  to  be  approved  as  a  valid  exercise  of  authority.  This 
petitioner  may  be  a  bad  man;  but  we  have  no  right  to 
assume  such  a  fact  for  the  purpose  of  minimizing  his  claim 
to  protection  of  the  ordinary  rights  of  person  which  law 
and  the  usages  of  civilized  life  regard  as  sacred,  until  lost 
or  forfeited  by  due  conviction  for  crime.  Even  when  charged 
with  the  gravest  of  crimes,  he  cannot  be  compelled  to  give 
evidence  against  himself,  nor  can  the  state  compel  him  to 
submit  to  a  medical  or  surgical  examination,  the  result  of 
which  may  tend  to  convict  him  of  a  public  offense  {8t(it€ 
V.  Height,  117  Iowa  650) ;  and  if  there  be  any  good  reason 
why  the  same  objection  is  not  available  in  a  proceeding 
which  may  subj.ect  him  to  ignominious  restraint  and  pub- 
lic ostracism,  it  is  at  least  a  safe  and  salutary  proposition 
to  hold  that,  before  the  courts  will  uphold  such  an  exer- 
cise of  power,  it  must  be  authorized  by' a  clear  and  definite 
expression  of  the  legislative  will.  This  we  do  not  have; 
and,  in  our  judgment,  the  restraint  of  the  petitioner,  not  as 
a  diseased  person,  whose  detention  in  a  separate  house  or 
hospital  the  statute  authorizes,  but  solely  as  a  suspect,  and 
for  the  avowed  purpose  of  forcing  the  exposure  of  his  body 
to  visual  examination,  and  compelling  the  extraction  of 
blood  from  his  veins,  in  search  of  evidence  of  a  loathsome 
disease  which  may  or  may  not  exist,  is  a  deprivation  of  hia 
liberty  without  due  process  of  liw,  and  he  is  entitled  to  be 
set  free. 

'Hiis  conclusion  renders  it  unnecessary  for  us  to  de- 
cide or  consider  the  further  question  whether,  under  the 
concededly  broad  scope  of  power  and  discretion  granted  to 
boards  of  health,  it  is  competent  for  them,  by  rule  or  other- 
wise, to  provide  that  the  mere  fact  that  a  person  has  beea 
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arrested,  or  is  charged  with  a  sexual  offense,  or  is  suspect- 
ed of  having  a  venereal  disease,  is  sufficient  ground  upon 
which  to  seiae  and  imprison  him,  and  forcibly  subject  him 
to  physical  examination  and  blood  tests.  It  is  enough  foi- 
prasent  purposes  that  such  is  not  now  the  law,  by  statute 
or  by  rule  of  the  board  of  health. 

The  writ  of  habeas  corpus  is  sustained,  and  the  re- 
spondents are  ordered  to  release  petitioner  from  restraint. 

Lajdd,  C.  J.,  Evans,  Qaynob,  Preston,  Salinger,  and 
Stevens,  JJ.,  concur. 


(}00DHAN  Manufacturing  Company,   Appellant,   v.   Mam- 
moth Vein  Coal  Company  et  al.,  Appellees. 

PBINCIPAIi  AND  AGENT:     Conduct  as  Showing  Authority.    Pri- 

1  ma-facie  authority  of  an  agent  is  shown  by  evidence  that  his 
name  appeared  upon  the  principars  letterhead  as  assistant 
treasurer;  that  he  acted  in  the  contract  matter  in  question  os- 
tensibly on  behalf  of  the  principal;  that  he  had  the  subject-mat- 
ter in  question  in  his  possession,  just  prior  to  the  bringing  of 
suit  therein;  and  that  he  was  present  and  active  at  the  trial, 
ostensibly  on  behalf  of  the  principal. 

OONTBACTS:    Extension  of  Time  of  Payment.    Consideration  for 

2  agreement  to  forbear,  for  a  stated  time,  suit  on  a  note,  is  shown 
when  it  appears  that  the  maker  obligated  himself  to  incur,  and 
did  incur,  added  expense  in  carrying  out  the  terms  of  the  agree- 
ment 

OOKTRAOTS:    Forbearing  Suit  on  Note.    The  relinquishment,  by 

3  the  maker  of  a  note,  of  a  good-faith  asserted  claim  of  invalidity 
in  the  note,  in  return  for  an  agreement  by  the  payee  to  for- 
bear suit  on  the  note  for  a  stated  time,  is  supported  by  a  suffi- 
cient consideration.  So  held  where  the  invalidity  was  on  the 
point  that  the  president  of  a  corporation  executed  the  note 
without  authority. 

00BPOBATION8:    Execution  of  Promissory  Notes.    Principle  rec- 

4  ognized  that  the  position  of  president  of  a  corporation  does  not, 
of  itself,  carry  authority  to  execute  the  promissory  notes  of  the 


254         Goodman  Mfo.  Co.  v.  Mammoth  V.  0.  Co.  [185  Iowa 

corporation,  even  thougfh  the  president  does  hold  practically 
all  the  corporate  atock. 

EVIDEKOS:    Suheeqnent  and   Independent  Aipreement.    The   role 

5  that  parol  evidence  is  InadmiBaible  to  vary,  etc.,  the  terms  of 
a  valid  written  instrument,  is  not  violated  by  evidence  that, 
subsequent  to  the  execution  of  a  note,  an  independent  'oral 
agreement  on  a  new  consideration  was  entered  into,  under  which 
the  payee  agreed  to  forbear  suit  for  a  named  time,  and  agreed 
to  accept  payment  in  a  manner  different  from  that  provided 
in  the  note. 

ABATBMENT  AND  BBVIVAIi:    Agreement  to  Forbear  Snit.  Breach 

6  of  a  valid  agreement  by  the  maker  of  a  note  to  forbear  suit 
for  a  stated  time,  does  not  drive  the  payee  to  an  action  for 
damages  consequent  on  the  breach. 

0OKTBAOT8:    Indefinite  Extensions  of  Time  of  Payment    A  con- 

7  tract,  though  on  adequate  consideration,  for  an  extension,  to 
an  indefinite  and  uncertain  date,  of  the  time  of  payment  of  a 
matured  obligation  is  non-enforcible. 

PRINCIPLE  APPLIED:  A  coal  mining  corporation  had. 
outstanding,  a  large  bonded  indebtedness,  secured  by  mortgage. 
The  mortgage  required  that  ten  cents  en  every  ton  of  coal  mined 
should  be  placed  in  a  sinking  fund,  for  the  pasrment  of  said 
bonds  and  interest  thereon  as  it  matured.  It  seems  that  this 
had  not  been  done,  and  that  a  deficit  necessarily  existed  in  seid 
fund.  In  this  condition,  an  action  was  brought  against  the 
corporation  on  a  series  of  matured  promissory  notes,  aggregat. 
ing  some  $900.  Evidently,  the  plaintifT  made  discovery  that  the 
bonds  were  prior  in  lien  to  his  claim.  An  agreement  was  en- 
tered into,  on  sufBcient  consideration,  under  which  agree- 
ment the  suit  was  dismissed.  The  corporation  (1)  agreed  to 
carry  out  its  violated  agreement  in  regard  to  said  sinking  fund. — 
that  is,  agreed  to  replace  the  accrued  deficiency  (the  amount  of 
which  was  then  unknown), — and  to  meet  the  accruing  sinking 
fund,  from  said  ten  cents^on  each  ton  of  coal  mined,  and  (2) 
agreed  that,  when  the  said  fund  was  intact,  it  would,  from  its 
excess  funds,  commence  to  pay  plaintiff  at  least  |100  per  month, 
and  as  much  more  as  possible.  PlaintifT  agreed  that  it  would 
forbear  suit  so  long  as  the  corporation  kept  said  agreement 

Held,  the  agreement  was  not  enforcible,  inasmuch  as  the  time 
when  the  notes  could  be  paid  off  under  this  arrangement  was 
wholly  indefinite  and  uncertain. 

BILLS  AKD  NOTES:     Indefinite  Extension  of  Time  of  Payment    An 

8  agreement  for  an  extension  of  time  of  payment  of  a  matured 
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promissory  note  until  the  happening  of  a  specified  contingency 
may  not,  when  the  contingency  is  discovered  to  be  wholly  un- 
certain, be  construed  into  an  agreement  tor  an  extension  "for 
a  reasonable  time." 

Appeal  from  Polk  District  Court. — Chas.  A.  Dudlbt,  Judge 

Sbptbmbbr  30.  1918. 

Rbhbabinq  Denibi>  January  21,  1919. 

Action  on  nine  promissory  notes,  executed  by  the 
Mammoth  Vein  Coal  Company,  November  1,  1915,  to  the 
Goodman  Manufacturing  Company,  and  indorsed  by  J.  A. 
J.  Powers,  aggregating  f  917.94,  aided  by  garnishment  pro- 
ceedings. Defendants  interposed  a  plea  in  abatement,  and, 
by  way  of  counterclaim,  prayed  for  damages  consequent  on 
the  wrongful  suing  out  of  the  writ  of  attachment.  The  out- 
come was  a  judgment  in  abatement  and  on  the  counter- 
claim, and  the  assessment  of  attorney  fees.  The  plaintiff 
appeals. — Reversed. 

E.  D.  Smith,  Charge  W.  Brown,  and  J.  W.  White,  for 
appellant 

McCleUamd  d  Powers  and  Stipp,  Perry,  Bannister  d 
Starzinger,  for  appellees. 

Ladd,  J. — I.  Recovery  in  this  action,  begun  July  55. 
1916,  is  sought  on  nine  of  a  series  of  eleven  promissory 
notes  for  the  aggregate  sum  of  f917.94,  with  interest 
These  notes  purported  to  have  been  executed  to  plaintiff  by 
the  Mammoth  Vein  Coal  Company,  and  indorsed  by  de- 
fendant, Pow^s.  A  condition  of  each  note  was  that,  Hn 
case  of  default  in  paynaent  of  any  note  of  said  series,  ail 
notes  of  the  same  series  shall,  at  the  option  of  said  Good- 
man Manufacturing  Company,  become  due  and  payable  on 
the  day  following  such  default."  The  plaintiff,  ajs  well  as 
the  defendant  Mammoth  Vein  Coal  Company,  was  a  cor- 
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poration,  and  no  question  is  raised  but  that  the  several 
notes  had  become  due.  Plaintiff  had  sued  thereon  in  Feb- 
ruary or  March,  1916,  but  that  action  was  dismissed,  as 
defendants  alleged  in  their  answer,  in  pursuance  of  an  oral 
agreement  wherein  plaintiff  promised  so  to  do. 

"And  not  again  sue  upon  the  notes  •  •  •  so  long 
as  the  defendants  carried  out  the  agreement  that  the  sink- 
ing fund  on  the  bonds  of  the  Mammoth  Vein  Goal  Gompany, 
which  was  then  delinquent,  and  the  sinking  fund  as  it 
accrued,  be  first  paid  out  of  the  net  earnings  of  the  Mam- 
moth Vein  Goal  Gompany,  to  the  trustee  for  the  bondhold- 
ers of  the  Mammoth  Vein  Goal  Gompany,  and  when  this 
payment  was  completed  on  the  sinking  fund,  the  defendants 
in  this  action  were  to  commence  the  payment  of  not  less 
than  flOO  per  month  to  the  plaintiff  in  this  action  upon 
their  said  notes,  and  to  pay  as  much  more  as  possible,  tak- 
ing into  consideration  the  other  creditors  of  the  Mammoth 
Vein  Goal  Gompany,  until  the  whole  amount  of  plaintiff's 
claim  was  paid.  These  payments  were  to  be  made  out  of 
the  moneys  above  the  current  and  delinquent  sinking  fund. 
Defendants  further  state  that  it  was  orally  agreed  at  said 
time  that  the  defendant  Mammoth  Vein  Goal  Gompany 
should  appoint  and  employ  J.  B.  Weede  as  the  person  who 
would  check  up  and  pay  any  claims  which  were  to  be  paid 
by  the  Mammoth  Vein  Goal  Gompany,  and  in  accordance 
with  said  agreement,  the  defendant  Mammoth  Vein  Coal 
Gompany  employed  the  said  J.  B.  Weede  for  the  purpose 
agreed  upon,  and  ever  since  said  time,  the  said  J.  B.  Weede 
has  performed  said  services  for  the  Mammoth  Vein  Goal 
Gompany.  It  was  further  agreed  by  the  defendants  that  the 
Mammoth  Vein  Goal  Gompany  would  not  make  defense  to 
said  notes  on  the  ground  that  they  were  issued  without  the 
consent  of  said  corporation,  or  without  any  authority  given 
by  the  managing  powers  or  board  of  said  company." 

A  counterclaim  for  the  alleged  wrongful  suing  out  of  a 
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writ  of  attachment  also  was  pleaded.  The  plainti£F,  in  reply, 
averred  that :  (1)  There  was  no  consideration  for  the  agree- 
ment; (2)  said  agreement  might  not  be  proven,  for  that  it 
was  not  in  writing,  and  not  to  be  performed  within  one 
year;  and  (3)  plaintiff  never  entered  into  such  agreement, 
nor  ratified  or  confirmed  the  same.  Issue  was  joined  on 
the  counterclaim.  The  evidence  of  the  representative  of  de- 
fendants that  an  oral  agreement,  such  as 

1.  PuMciPAL  alleged,  was  entered  into  by  a  representa- 
coQdnct'iui '  tive  of  defendant  with  one  Johnston,  assis- 
tMtj.   ^^'       tant  to  the  treasurer  of  plaintiff  company,  is 

not  controverted;  but  it  is  argued  that  the 
evidence  was  insufficient  to  show  that  Johnston  was  au- 
thorized to  act  for  the  company.  It  appears  from  the  evi- 
dence that  the  representative  of  the  defendant  company 
called  up  the  plaintiff's  office  by  telephone,  and  that  John- 
ston responded,  ostensibly  in  behalf  of  the  company,  and 
arranged  a  meeting;  that  they  met,  in  pursuance  of  such  ar- 
rangement, and  entered  into  an  agreement  in  substance  as 
pleaded  by  defendant  company.  Thereafter,  Johnston,  noted 
as  assistant  treasurer  on  plaintiff's  letterhead,  wrote  to 
defendant's  representative,  advising  him  that  the  matter  of 
adjustment  had  been  turned  over  to  its  attorney,  Smith,  of 
Des  Moines ;  and  the  suit  was  dismissed,  precisely  as  agreed. 
Moreover,  the  evidence  discloses  that  Johnston  had  these 
notes  in  possession,  immediately  prior  to  the  bringing  of 
the  first  suit,  and  sat  at  the  trial  table  with  plaintiff's 
counsel  throughout  the  trial.  Evidence  of  these  facts  was 
snfBlcient  to  carry  the  issue  as  to  Johnston's  authority  to 
the  jury. 

II.  Appellant  also  contends  that  the  oral  agreement 
pleaded  was  without  consideration.  That  a  valuable  con- 
sideration  is  essential  to  an  agreement  to  extend  the  time 

2.  comAcn-  ^'  payment  or  to  forbear  bringing  suit,  can- 
g2"Sf*Li5  ^^*  ^^^^  ^®  questioned.  Henaler  <?.  Watts, 
««■*•  113  Iowa  741;   Marshall  Field  Co.  t\  Orm 

Vol.  185  Ia.— -17 
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Ruffcorn  Co.,  117  Iowa  167.  See,  also,  note  to  Lahn  v. 
Koep,  139  Iowa  349,  in  52  L.  R.  A.  (N.  S.)  327.  To  consti- 
tute a  consideration  in  such  a  case,  there  must  be  a  benefit 
to  the  creditor:  something  must  be  secured  to  him  which  he 
could  not  otherwise  demand,  or  there  must  be  a  detriment 
to  the  debtor.  The  latter  must  do  or  obligate  himself  to  do 
something  which,  in  the  absence  of  an  agreement,  he  would 
not  be  bound  to  do.  Harlan  v.  Harlan,  102  Iowa  701; 
Daily  v,  Minnick,  117  Iowa  663. 

Two  considerations  for  this  contract  are  pleaded.  The 
first  of  these  is  that  the  defendant  company  would  employ 
Weede  to  check  up  the  pay  roll,  to  ascertain  the  amount  of 
coal  and  the  proceeds  derived  from  the  sale  thereof,  and  to 
see  that  15  cents  per  ton  of  the  coal  mined  be  paid  to  the 
trustee,  in  pursuance  of  the  provision  of  a  trust  agreement 
and  supplemental  trust  agreement.  This  money  was  to  go 
into  a  sinking  fund,  and  the  representative  of  the  company 
suggested  that  enough  would  be  paid  about  the  first  of  Oc- 
tober to  meet  the  interest  charges ;  and  to  that  time,  Weede 
had  been  employed. 

Johnston  replied  that  he  (Weede)  would  then  be  dis- 
charged, and  the  company  would  slip  back  to  its  former 
method  of  doing  business.  The  defendant's  representative 
undertook  to  have  the  company  engage  Weede  until  the  en- 
tire amount  owing  on  the  notes  should  be  paid.  Subsequent- 
ly, the  directors  of  the  defendant  company  convened,  and, 
on  motion,  resolved  to  commence  ^^payment  of  the  notes  due 
the  Goodman  Manufacturing  Company,  of  Chicago,  and  the 
note  due  Haw  Hardware  Company,  of  Ottumwa,  just  as 
soon  as  delinquent  and  current  sinking  fund  is  paid  up, 
by  paying  the  Goodman  Manufacturing  Company  not  less 
than  ^100  per  month,  and  the  Haw  Hardware  Company  not 
less  than  {10  per  month,  and  as  much  more  as  possible,  until 
the  whole  amount  of  these  claims  are  fully  paid,  these  to 
be  paid  out  of  the  moneys  above  the  sinking  fund." 
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The  resolution  then  recites  that  it  is  on  condition  that 
the  plaintiff  withdraw  its  suit  against  defendant  and  dis- 
miss same  without  prejudice,  and  that  they  accept  the  face 
of  the  notes,  with  interest,  as  their  claim.  Another  reso- 
lution was  passed,  that: 

**The  agreement  with  J.  B.  Weede  with  reference  to 
handling  the  pay  rolls  as  fully  set  out  in  the  additional  trust 
agreement  be  continued  until  such  time  as  the  full  amount 
owing  Goodman  Manufacturing  Company  notes  are  paid  in 
fuD,  and  thereafter  until  further  order  of  the  board  of  di- 
rectors," 

Weede's  compensation  was  then  fixed  at  {12.50  per  trip, 
in  connection  with  taking  the  pay  rolls  to  the  mine. 

Weede  testified  to  going  to  the  mines  twice  a  month, 
since  February  1,  1916,  and  performing  the  services  in  ac- 
cordance with  the  employment  by  the  corporation.  The 
latter  became  obligated  by  the  contract,  evidenced  by  this 
resolution  and  Weede's  acceptance,  to  continue  Weede  in 
its  service,  and  pay  him  the  stipulated  compensation,  un- 
til the  plaintiff  should  be  paid.  This,  under  all  the  defini- 
tions, constituted  a  valuable  consideration.  True,  Weede 
owned  one  share  of  stock,  and  was  secretary ;  but  in  neither 
capacity  was  he  required  to  do  this  work.  He  appears  to 
have  been  a  trustee  in  an  additional  trust  agreement,  not, 
however,  requiring  him  to  render  such  services.  Moreover, 
such  an  agreement  was  to  be  made,  and  the  plaintiff  is  not 
now  in  a  situation  to  question  the  employment  of  the  iden- 
tical person  agreed  upon  to  render  the  services.  We  enter- 
tain no  doubt  that  this  afforded  a  valuable  consideration 
for  the  forbearance  to  bring  suit. 

The  other  consideration  pleaded  was  that  the  under- 
taking of  the  representative  of  the  defendant  company  was 
the  agreement  that,  if  the  time  of  payment  were  extended, 

or  the  plaintiff  would  forbear  bringing  suit, 
forbearing  '         the  defendant  company  would  not  interpose 

as  a  defense  to  the  notes  that  they  were  is- 
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sued  without  the  consent  of  said  company  or  its  board  of 
directors.  That  such  was  the  arrangement  is  undisputed. 
The  evidence  discloses  that  these  notes  were  executed  by  the 
president  of  the  defendant  company,  without  consulting  its 
directors,  and  without  their  acquiescence  or  consent.    The 

authorities  are  without  conflict  that  the 
4.  coBFOBA-  president  of  a  corporation  has  no  such  im- 

TiONS :  ezecn-       *  ^ 

teBory^'note"'      V^^^^  authority.    This  is  so  well  established 

that  citation  of  authorities  is  unnecessary; 
but  see  Ney  v.  Eastern  Iowa  Tel.  Co.,  162  Iowa  525.  The 
circumstance  that  the  president  may  have  owned  nearly  all 
the  stock  does  not  obviate  this  conclusion.  The  corporation 
was  a  distinct  entity  and  under  the  control  of  its  directors, 
and  the  president  might  not  exercise  the  authority  of  exe- 
cuting promissory  notes  thereof  on  his  own  motion,  or  oth- 
erwise than  as  empowered  in  the  articles  or  by-laws,  or  by 
the  managing  directors  of  the  company.  If  he  so  did,  as  is 
alleged,  without  the  consent,  approval,  or  ratification  of 
the  directors,  ostensibly  or  otherwise,  the  company  is  not 
bound  thereby.  If  the  defendant  had  such  a  defense,  or  it 
believed  in  good  f^ith  that  such  defense  was  available  to  it, 
and  agreed  to  waive  the  same  on  a  promise  of  the  plaintiff 
to  dismiss  the  suit  then  pending,  and  forbear  bringing  an- 
other for  some  time,  then  this  was  a  valuable  considera- 
tion. By  waiving  its  right  to  interpose  this  defense,  it  un- 
dertook to  desist  from  asserting  a  right  which  it  otherwise 
might  have  done.  This,  under  all  of  the  definitions,  was  a 
valuable  consideration  for  the  promise  on  the  part  of  the 
plaintiff.  As  remarked  by  Lord  Justice  Cotton,  in  Miles  v. 
New  Zealand  Alford  Est.  Co.,  32  Ch.  Div.  266: 

"If  there  is,  in  fact,  a  serious  claim,  honestly  made,  the 
abandonment  of  the  claim  is  a  good  ^consideration'  for  a 
contract." 

See  Cook  v.  WHght,  Q.  B.  1  Best  &  Smith  559.  In 
Sisson  V.  Kaper,  105  Iowa  599,  this  court  held  that  waiver 
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of  a  right  to  rescind  a  contract  on  gronnd  of  fraud  consti- 
tutes a  sufficient  consideration  for  a  new  contract.  A  set- 
tlement of  a  disputed  claim,  even  if  of  doubtful  validity,  is 
supposed  to  be  sufficient  consideration.  '*  Richardson  d  Boyn- 
ton  Go,  V.  Independent  Dist,  70  Iowa  573.  See  Smith  v.  O, 
R,  d  M.  R.  R.  Co.,  43  Iowa  239. 

The  evidence  that  the  representative  of  the  defendant 
company  acted  in  good  faith  in  asserting  such  defense,  ana 
that  the  company  was  relying  thereon,  even  though  there 
was  some  doubt  as  to  whether  the  company  had  not  ratified 
the  execution  of  the  notes  by  the  president,  was  sufficient  to 
cariy  that  issue  to  the  jury ;  and,  as  seen,  if  such  defense 
existed,  or  if  the  defendant,  through  its  representative,  in 
good  faith  asserted  its  existence,  the  agreement  to  waive  it 
in  consideration  of  the  forbearance  to  prosecute  the  suit 
against  defendant  company  constituted  a  valuable  consid- 
eration. 

III.  The  appellant  contends  that  the  parol  evidence  of 
the  agreement  was  incompetent,  for  that  it  tended  to  vary 
the  terms  of  a  written  instrument.    It  does  not  have  that 

effect.    It  merely  tended  to  prove  a  subse- 

5.  byidbtci:  quent  independent  agreement.    As  observed 

iMSjJen.      in  Cox  v.  Carrell  d  Co.,  6  Iowa  350 : 


ment"*"^  "A  written  contract  may  be  affected  in 

several  ways,  by  parol  agreement:  for  in- 
stance, it  may  be  wholly  set  aside  or  abrogated ;  the  partic- 
ulars or  details  of  its  performance  may  be  varied,  as  is 
often  the  case  in  building  contracts ;  and  the  place  of  per- 
formance may  be  changed,  and  so  the  time  may  be.  Parol 
evidence  is  competent  to  prove  the  enlargement  of  the  time 
of  performance,  says  Mr.  Qreenleaf,  in  1  Qreenl.  Ev.  400, 
Section  304.  The  rule  seems  to  be  that  parol  evidence  is 
admissible,  if  it  is  not  proposed  to  show  that  a  different  con- 
tract was  made,  originally,  from  that  expressed  in  the  writ- 
ing, but  only  to  show  that  some  subsequent  arrangement  was 
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entered  into,  in  reference  to  the  time,  place  or  details  of  per- 
formance." 

See,  also,  Lahn  v.  Koep,  supra.  Nothing  in  the  authori- 
ties cited  by  the  appellant  obviates  this  conclusion.  The 
original  notes  are  the  subject  of  the  subsequent  contract, 
which,  though  relating  thereto,  does  not  purport  to  change 
them. 

IV.  Appellant  contends  that,  even  thou^  there  was  a 
consideration  for  the  agreement  to  forbear  bringing  suit  on 
the  notes,  this  might  not  be  pleaded  in  abatement,  for  that 

the  remedy  in  event  of  a  breach  thereof 

« 

^'  ^D  "■  "ivAL :      would  be  by  action  for  consequential  dam- 
iSSSSTmi^      ages.     Decisions  so  holding  may  be  found. 

but  the  rule  is  otherwise  in  this  state.  Cow 
V,  Carrell  d  Co.,  6  Iowa  350 ;  LaJm  v.  Koep,  139  Iowa  349 ; 
ConJclmg  v.  Young,  141  Iowa  676.  Houts  v.  Sioux  City 
Brass  Works,  134  Iowa  484,  is  not  in  point. 

V.  The  more  difficult  question  to  be  determined  is 
whether  the  oral  agreement  to  forbear  bringing  suit  was 
for  a  definite  or  certain  period,  or  to  a  time  certain.    Un- 
less so  definite  and  certain,  it  is  not  en- 

7.  coHTEACTB!        forclWe.    Morgan  v.   Thompson,  60   Iowa 
tenBioM^of  '      280;  Davis  v.  Qraham,  29  Iowa  514.    Such 

tlni6   of    pA7- 

ment  agreements  must  have  all  the  essentials  of 

a  binding  contract,  reasonably  definite  as  to 
time,  and  an  agreed  equivalent  for  the  extension.  See  Fan'- 
ning  v.  Murphy,  126  Wis.  538  (4  L.  R.  A.  [N.  S.]  666). 

The  point  usually  arises  in  defenses  interposed  by  sure- 
ties, though  not  always;  and,  of  course,  the  time  of  the 
extension  must  be  as  definite  and  certain,  in  order  to  ob- 
viate a  plea  in  abatement  in  action  on  the  note  by  the  prin- 
cipal, as  to  release  a  surety  when  the  alleged  extension  is 
asserted  by  the  surety  as  a  release  of  his  obligation.  The 
agreement  alleged  and  proven  was  that  plaintiff  would  '^not 
sue  upon  the  notes,  so  long  as  the  defendants  carried  out  the 
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agreement  that  the  sinking  fund  on  the  bonds  of  the  Mam- 
moth Vein  Coal  Company^  which  was  tlien  delinquent^  and 
the  sinking  fund  as  it  accrued^  be  first  paid  out  of  the  net 
earnings  of  the  Mammoth  Vein  Coal  C*ompany,  to  the  trus- 
tee for  the  bondholders  of  the  Mammoth  Vein  Coal  Com- 
pany; and  when  this  payment  was  completed  on  the  sink- 
ing fund,  the  defendants  in  this  action  were  to  commence 
the  payment  of  not  less  than  flOO  per  month  to  the  plain- 
tiff in  this  action  upon  their  said  notes,  and  to  pay  as  much 
more  as  possible,  taking  into  consideration  the  other  credi- 
tors  of  the  Mammoth  Vein  Coal  Company,  until  the  whole 
amount  of  plaintiff's  claim  was  paid.  These  payments  were 
to  be  made  out  of  the  moneys  above  the  current  and  delin- 
quent sinking  fund/'  Neither  party  to  the  agreement  was 
then  aware  of  the  extent  of  the  delinquency  in  the  sinking 
fund,  and  it  was  utterly  impossible  for  anyone  to  say  when 
it  would  be  met  out  of  the  10  cents  per  ton  of  coal  mined  and 
sold  which  made  up  this  fund ;  for  interest  on  the  outstand- 
ing bonds  was  to  be  paid  therefrom  as  such  interest  accrued. 
The  wages  of  miners  and  other  expenses  must  have  been 
paid,  and,  though  these  were  to  be  met  out  of  the  proceeds 
of  the  coal  as  sold,  they  might  prove  insuflScient,  and  resort 
to  the  10  cents  a  ton  prove  necessary,  as  actually  happened 
on  one  occasion.  Moreover,  no  one  could  say  in  advance 
how  much  coal  would  be  mined  from  day  to  day  or  month  to 
month,  or  the  difficulties  which  might  arise  in  the  operation 
of  the  mine.  In  fact,  the  readjustment  of  wages  and  con- 
sequent changes  in  prices  of  coal  greatly  interfered  with  coal 
production  in  April,  following  the  making  of  the  agree- 
ment, and  the  delinquency  in  the  sinking  fund  increased 
during  every  month  up  to  the  time  of  trial.  No  one  could 
say  from  the  agreement,  even  in  the  light  of  the  record  of 
this  trial,  even  approximately  when  the  delinquency  in  the 
sinking  fund  would  be  overcome  by  the  payment  therein  of 
10  cents  per  ton  on  all  coal  mined,  or  when  there  would  be 
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"moneys  above  the  current  and  delinquent  sinking  fund"  out 
of  which  to  make  payment  on  the  notes.  There  is  no  escape 
from  the  conclusion  that  th&  period  of  extension  or  forbear- 
ance was  indefinite  and  uncertain.  See  Union  Nat,  Bank 
V.  Cross,  100  Wis.  174  (75  N.  W.  992). 

Appellee  argues  that,  even  were  this  true,  the  agree- 
ment must  be  construed  as  contemplating  forbearance  for  a 
reasonable  time.    See  Hakes  17.  Hotchkiss,  23  Vt.  231.    The 

trouble  with  this  is  that  the  agreement  was 

8.  BILLS  AND  otherwise,  and  an  arrangement  to  forbear 

SSrte*  extern^      '^"til  a  contingency  cannot  be  construed  into 

of^pajnnS^t        something  else:  i.  e.,  for  a  reasonable  time. 

For  all  that  then  appears,  the  contingency 
might  happen  in  much  less  than  a  reasonable  time,  or  long 
thereafter. 

We  are  of  opinion  that  the  court  should  have  denied  the 
plea  in  abatement,  and  have  awarded  recovery  on  the  notes. 
— Reversed, 

Preston,  C.  J.,  Evans  and  Salingbe,  JJ.,  concur. 


Levi  L.  Wells,  Administrator,  Appellee,  v.  Park  Chamber- 
lain, Receiver,  et  al..  Appellant. 

APPEAIi  AND  EBBOB:    Assignment  of  Error — Sufficiency.    A  gen- 

1  eral  assignment,  to  the  effect  that  the  court  erred  in  overruling 
a  26-pointed  motion  for  a  new  trial,  or  erred  in  excluding  cer 
tain  evidence,  which  exclusion  can  only  be  discovered  by  read- 
ing the  entire  abstract,  will  be  Ignored. 

TBIAL:    InstmctlonB — ^Form,  Bequisites,  Etc — ^Assmnption  of  Fftct. 

2  No  assumption  of  want  of  due  care  results  from  a  recital  of  the 
degree  of  care  required  by  the  law,  followed  by  the  state- 
ment that  "a  failure  to  exercise  such  degree  of  care  constitutea 
negligence." 

APPEAL   AND    EBBOB:    Briefs — ^Ignoring   Assignment   of   Error. 

3  An  assignment  of  error  which  is  in  no  manner  covered  in  the 
"proposition  or  points'*  required  by  Rule  53  will  be  ignored. 
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TRIAL:    IhstnictloxsB — ^Assmnptioii  of  Fact.    Instruction   reviewed 

4  in  its  entirety,  and  held  that  the  reference  to  a  hanging  wire 
"which  caused  the  death  of  Jesse  Wells,"  did  not  assume  that 
the  death  was  brought  about  by  a  hanging  wire. 

NEQLIOEKOE:     Instructionff— BecUessness  and  Wilfnlness  as  Ble< 

5  meats  of  Oontrlhutory  Negligence.  Recklessness  or  wilfulness  is 
not  a  nectBBory  element  of  contributory  negligence,  and  an  in- 
struction which  so  states  or  infers  is  prejudicially  erroneous. 

IBIAL:    Instmctions — Oircnmstantial    Evidence   Oases — Consistency 

6  with  Other  Hypothesis.  Circumstances,  in  order  to  be  sufRcient, 
0/  themselves,  to  establish  liability,  must  be  wholly  incon- 
sistent  with  ^ny  other  hypothesis  than  that  of  liability,  and,  on 
request  to  so  instruct,  it  is  reversible  error  to  refuse. 

MEOLIOElfOE:    Instructions — ^Undue  Emphasis — ^Unequal  Degree  of 

7  Oare.  Whether  instructions  are  prejudicially  erroneous  which 
place  the  duty  of  ordinary  care  on  plaintiff,  and  possibly,  in 
effect,  on  defendant,  yet,  in  addition,  call  the  jury's  attention 
to  the  dangerous  instrumentality  which  defendant  was  handling, 
and  the  "high"  degrae  of  care  which  he  should  exercise,  etc., 
quaere.     (The  court  suggests  modification  on  retrial.) 

TBIAL:    luBtractlons^— Exceptions — Failure  to  Eequest  Oorrect  In- 

8  stractiozi — ^Waiver.  The  right  to  insist  on  a  definite  exception 
to  an  instruction  is  not  waived  by  failure  to  ask  a  correct  in- 
struction on  the  same  point. 

APPEAL      AND  EBBOB:    Brlef»— Propositions   and  Points — Non- 

9  Kecesslty  for  Argument.  Argument  in  extenso  is  not  necessary 
in  order  to  secure  consideration  of  properly  made  brief  points. 

NEGUGEKOE:    Instmctions — ^Dnty  to    Define    Statutory    Terms— 

10  "Proper  Dunilatlon."  Statutory  terms  which  carry  a  technical 
meaning  must,  without  request,  be  defined  by  the  court  in  its 
charge  to  the  jury,  in  actions  based  on  injury  by  reason  of  the 

.  violation  of  such  technical  terms.  So  held  as  to  the  term 
"properly  insulated**  in  the  statute  governing  maintenance  of 
electric  transmission  lines.     (Sec.  1527-c,  Code  Supp.,  1913.) 

APPEAL  AND  EBBOB:    Harmless  Error^Instmctlons— Vital  Omls- 

11  sion — Overwhelming  Testimony.  One  may  not  contend  for  harm- 
less error  by  reason  of  the  great  array  of  his  testimony,  when 
the  error  in  question  consists  of  a  vital  omission  in  the  in- 
struction of  a  proper  guide  to  the  jury  in  considering  such  tes- 
timony. So  held  where  the  court  failed  to  define  the  statutory 
and  technical  term  "properly  insulated,"  as  applied  to  electric 
transmission  lines. 
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BLBOTBIOZTT:    lunilatioii— Statatory     Oomnuuid  —  BTldence.    On 

12  the  issue  whether  electric  transmission  lines  were  "properly 
insulated,**  as  required  by  statute  (Sec.  1527-c,  Oode  Supp.,  1913), 
it  may  be  shown  that  no  material  had  ever  been  discovered  that 
will,  when  wrapped  around  high  voltage  wires,  prevent  the  es- 
cape of  electricity. 

Appeal  from  Jones  District  Court. — P.  O.  Ellison,  Judge. 

July  1,  1918. 

Rbhearino  Dbnied  January  21,  1919. 

Thb  defendant  appeals  from  a  judgment  awarding  the 
plaintiff  damages  alleged  to  have  been  sustained  by  reason 
of  the  negligence  of  the  defendant. — Reversed  and  remanded, 

E.  G.  Johnson,  C.  B.  Paul,  and  Barnes^  Chamberlain  d 
Ramdall,  for  appellants. 

George  C.  Lawrence  and  Wa>de,  Butcher  d  Davis,  for 
appellee. 

Salinger,  J. — I.  The  eighth  proposition  complains 
that  the  motion  for  new  trial  was  overruled,  and  a  judg- 
ment on  the  verdict  was  entered.    The  motion  for  new  trial 

referred  to  has  26  grounds.     We  will  not 
consider  complaints  so  general  and  vague 

1.  Appial  and  .,  . 

BREOR ;  as-  as  this, 

signment   of  ^ 

error:  tuiB-  JL"* 

There  is  further  complaint  that  the 
court  refused  to  let  the  defendant  show  what 
is  deemed  "proper  insulation,"  in  electrical  technology,  and 
that  it  was  in  this  connection  other  evidence  referred  to 
later  was  excluded.  We  have  said,  in  a  very  recent  case, 
that,  where  a  ruling  in  the  taking  of  testimony  is  com- 
plained of,  it  is  in  the  power  of  the  appellant  to  point  to 
some  spot  in  the  record  where  that  ruling  is,  and  that,  if 
this  be  not  done,  we  will  not  go  through  the  record  to  ascer- 
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tain  whether  the  ruling  complained  of  was  made.  The 
brief  refers  to  certain  pages  on  which  we  find  other  evi- 
dence excluded;  but  these  exhibit  no  exclusion  of  what  is 
deemed  proper  insulation ;  and  no  other  reference  is  made, 
indicating  where  it  can  be  found.  We  may  not  consider 
this  alleged  exclusion. 

II.  There  are  many  cases  cited  for  the  elementary 
proposition  that  the  instructions  should  not  assume  the 
existence  of  material  matters  which  are  in  dispute.     Of 

course^  this  is  not  to  be  done.    Was  it  done? 
2.  TmiAL :  far         We  find  in  the  record  that  Instruction  4 

■tmctions : 

form,  reoiiii-  was  excepted  to  on  the  claim  that  its  last 
womption  of  sentence  assumed  due  care  was  not  exer- 
cised. The  instruction,  after  reciting  the 
d^ree  of  care  due  from  defendant,  concludes :  ^'And  a  fail' 
ure  to  exercise  such  degree  of  care  constitutes  negligence." 
It  seems  to  us  this  does  not  assume  that  the  requisite  care 
was  lacking,  but  is  merely  a  statement  of  the  consequences 
if  it  is  found  not  to  have  been  exercised. 

There  was  an  exception  to  No.  8,  charging  that  the 
first  paragraph  seems  to  assume  there  was  a  failure  on  part 
of  defendant  to  properly  insulate  its  wires.  The  instruction 
declares  that,  if  it  is  found  from  the  evidence  that  the  wire 
which  caused  the  death  of  decedent  was  placed  on  the  trans- 
mission wire  of  defendant  by  someone  other  than  decedent. 
and  found  that  the  defendant's  wires  were  not  insulated, 
and  found  that  decedent,  while  rightfully  upon  the  highway, 
and  in  the  exercise  of  ordinary  care  for  his  own  safety,  ac 
cidentally  ran  against  the  hanging  wire,  or  inadvertently 
took  hold  of  it,  and  was  killed,  and  it  is  found  that  defend- 
ant's failure  to  insulate  these  wires  was  the  proximate  cause 
of  such  death,  defendant  would  be  guilty  of  negligence,  re- 
gardless of  the  length  of  time  that  the  wire  hung  upon  the 
transmission  wire.  We  are  unable  to  see  what  matter,  ma- 
terial or  otherwise,  is  so  far  assumed  to  be  true. 
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The  instruction  continues  that  if,  on  the  other  hand, 
it  is  believed  from  the  evidence  that  decedent  placed  the 
hanging  wire  on  the  electric  wire,  or  if  it  is  found  that  said 
wire  was  hanging  in  plain  view,  and  could  be  readily  seen 
by  deceased,  and  if  it  be  believed  that  decedent  saw  the 
wire,  or,  in  the  exercise  of  ordinary  care  and  diligence, 
should  have  seen  it,  before  he  touched  it,  and,  with  knowl- 
edge of  its  position  and  condition,  failed  to  exercise  that 
degree  of  care  for  his  own  safety  that  an  ordinarily  careful 
person  would  exercise  under  like  circumstances,  but  reck- 
lessly or  wilfully,  and  without  exercising  ordinary  care, 
took  hold  of  the  hanging  wire  to  remove  it^  and  was  killed, 
then  he  would  be  guilty  of  contributory  negligence,  and 
plaintiff  could  not  recover,  even  though  it  was  believed  thai 
defendant  was  also  guilty  of  negligence  in  failing  to  proper- 
ly insulate  its  wire;  and  the  verdict  should,  in  that  event, 
be  for  defendant.    We  find  that,  in  the  errors  relied  on  for 

reversal;  this  instruction  is  further  chal- 

8.  afpbal  axd       lenged  because  it  is  said  to  be  the  entire 

Snoring^  al^  *    theory  of  defendant's  case  that  decedent  was 

igMBent  of       ^^^  killed  by  reason  of  the  hanging  wire, 

but,  on  the  contrary,  by  attempting  to  throw 
a  wire  over  defendant's  high  tension  line.  But  the  only 
complaint  in  the  brief  points  is  that  this  instruction  as- 
sumes material  matters  which  are  in  dispute,  to  be  true. 
We  are  concluded  by  the  presentation  in  the  propositions  or 
points;  and  whatever  vice  there  may  be  in  Instruction  8. 
it  is  not  one  of  them  that  it  assumes  disputed  matter  to  be 
true.  A  charge  which  fails  to  adopt  the  theory  of  one  of  the 
parties  does  not  thereby  indulge  in  an  erroneous  assump- 
tion of  fact. 

In  Instruction  10,  the  jury  is  told  that,  if  it  beeves 
the  high  tension  wires  of  the  defendant  which  ext^ided 
across  the  highway  were  properly  insulated,  so  as  to  be  rea- 
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sonably  safe,  as  suspended  or  placed,  '^and 

that   the  hanging  wire  which   caused   the 

•tractJoM:  death  of  Jesse  Wells  was  placed  over  the 

aaniMptlon  of  '^ 

to«^  electric    wires    by    someone    without    the 

knowledge  or  consent  of  the  defendant,  and  that  said  wire 
remained  so  attached  to  defendant's  wire  for  such  a  length 
of  time,  before  the  injury  to  plaintiff's  intestate,  that  the 
defendant,  in  the  exercise  of  reasonable  care,  ought  to  have 
discovered  it,  and  known  of  its  dangerous  condition,  and 
removed  it,  but  failed  and  neglected  to  do  so,  then  the 
defendant  would  be  guilty  of  negligence  in  that  regard." 
The  exception  to  this  is  that  the  instruction  ^'squarely'^ 
assumes  that  the  death  tfxis  brought  about  by  a  hanging 
wire  which  caused  the  death  of  Jesse  Wells.  We  are  un- 
able to  sustain  this  exception. 

III.  In  Instruction  8,  the  jury  was  told,  in  the  state- 
ment of  what  would  demand  a  verdict  for  the  defendant, 
that  such  verdict  was  due>  among  other  things,  if  decedent 

'^failed  to  exercise  that  degree  of  care  for 

5.  NMuonrca:       his  own  safety  that  an  ordinarily  careful 

leckiewi^'       persou  would  exercise  under  like  circum- 

as  eiements^f    stances,  but  recklesahf  or  wilfully,  and  with- 

oontributory 

out  exercising,  ordinary  care,  took  hold  of 


the  hanging  wire  to  remove  it,  and  was 
killed,"  he  would  be  guilty  of  contributory  negligence.  It 
is  urged  that,  on  the  authority  of  Mathews  v.  City  of  Cedar 
Rapids,  80  Iowa  459,  Yeager  v.  Incorporated  Town  of  Spirit 
Lake,  115  Iowa  593,  and  Keim  v.  City  of  Fort  Dodge,  126 
Iowa  27,  this  instruction  was  erroneous,  in  that  one  who 
does  not  exercise  the  degree  of  care  that  an  ordinarily  care- 
ful person  would  exercise  under  like  circumstances  is  guil- 
ty  of  contributory  negligence,  although  what  is  by  him  done 
is  neither  reckless  nor  wilful.  The  instruction  was  excepted 
to^  and  it  was  urged  against  its  giving  that,  in  a  second 
paragraph  thereof,  the  court  charged  that.  If  deceased  reck- 
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lessly  or  wilfully  took  hold  of  the  hanging  wire,  he  would 
be  guilty  of  contributory  negligence;  whereas  the  language 
juBt  preceding  such  words  is  a  proper  statement  of  the 
laW;  which  should  not  be  modified  by  the  use  of  such  words 
as  "recklessly  or  wilfully." 

We  think  so  much  of  this  instruction  was  erroneous. 
The  appellee  answers  that  the  case  turns  on  proximate 
cause,  and  not  on  contributory  negligence;  and  that^  at  all 
events,  as  there  were  no  eyewitnesses,  therefore  a  presomp- 
tion  was  raised  that  there  was  no  contributory  negligence; 
also,  that  the  charge,  as  a  whole,  was  correct,  because  the 
words  objected  to  were  but  additions  to  a  proper  state- 
ment that  want  of  ordinary  care  constitutes  contributory 
negligence.  It  appears  to  us  to  be  plain  that  neither  meets 
the  fault  in  this  instruction. 

IV.  The  appellant  presents  that  it  was  entitled  to  an 
instruction  covering  the  rule  that,  if  conclusions  other 
than  those  urged  by  plaintiff  as  to  the  cause  of  the  injuiy 

may  reasonably  be  drawn  from  the  facts  in 
^'  ^*'^ii*  ^'         evidence,  then  the  evidence  cannot  be  said 

stmctlons :  ' 

c?«™»t*ntt»i  to  support  that  conclusion ;  and  for  this  it 
Bhrtenc  ^^with  ^^^^^  ^^^  familiar  ^'equipoise''  cases.  We 
eite!'  ^^'^^'      l^ave  recently  passed  upon  this  question  in 

the  case  of  George  v,  Iowa  d  8.  W.  B.  Co., 
.183  Iowa  9d4,  which,  in  defining  what  does  create  equipoise, 
as  matter  of  law,  makes  clear  that,  ordinarily,  it  is  for  the 
jury  to  say  whether  the  evidence  is  in  equipoise,  and  that 
there  is  a  case  for  the  jury  if  reasonable  men  may,  on  the 
evidence,  differ  on  whose  theory  is  the  better  supported.  If, 
then,  we  have  here — ^and  we  do  have — a  pure  case  of  cir- 
cumstantial evidence,  and  upon  such  evidence  a  jury  might 
as  reasonably  draw  the  conclusions  contended  for  by  de- 
fendant as  the  ones  upon  which  plaintiff  insists,  it  may  be- 
come the  duty  of  the  court  to  charge  on  how  the  burden 
of  proof  in  a  circumstantial  evidence  case  must  be  dis- 
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charged;  and  if  it  be  not  done,  when  there  is  proper  re- 
quest therefor^  the  refusal  so  to  charge  will  be  error.  The 
defendant  did  ask  the  court  to  charge  that  plaintifiTs  case, 
as  presented  by  the  evidence,  is  bottomed  solely  upon  cir- 
cumstantial eyidence,  and,  unless  it  found  that  the  cir- 
cumstances relied  upon  by  plaintiff  as  sustaining  his  theory 
of  the  case  are  wholly  inconsistent  with  any  other  reason- 
able hypothesis  as  to  the  manner  in  which  decedent  came 
to  his  death,  then  plaintiff  has  not  met  the  burden  of  proof, 
and  the  verdict  must  be  for  the  defendant.  For  the  pur- 
pose of  stating  the  rule  which  presumes  freedom  from  con- 
tributory negligence  where  there  are  no  eyewitnesses,  the 
court  did  say  what  amounts  to  stating  that  the  case  was 
wholly  one  of  circumstantial  evidence.  But  thi3  is  all  it 
did  in  the  matter.  We  are  of  opinion  that  the  instruction 
requested  should  have  been  given. 

V.  Instruction  No.  2  charged  the  jury  that  the  de- 
ceased **would  only  be  held  to  the  exercise  of  ordinary  care 
and  diligence."    The  same  thought  is  found  in  Instruction 

3.    In  Instruction  4,  the  jury  was  told  that 

T-  NrouGycK :       one  in  the  business  in  which  drfendant  was 

S^'^unSSf      engaged  was  bound  to  exercise  a  high  de- 

^J^  ^^  gree  of  care,  prudence,  and  judgment,  to 

avoid  injury  to  those  who  might  come  in 
contact  with  the  production  or  distribution  of  electricity 
by  defendant ;  and  that  the  care  required  of  the  defendant 
should  be  in  proportion  to  the  character  of  the  acts  to  be 
done,  the  dangers  involved,  and  the  magnitude  of  the  in- 
jury or  damages  that  might  arise  from  the  want  of  such 
care.  In  Instruction  6,  it  was  charged  that,  in  the  busi- 
ness defendant  was  engaged,  the  law  imposes  a  duty  upon  it 
to  properly  insulate  its  wires,  and,  if  this  be  not  done,  an 
obligation  to  use  "such  other  means  of  protection  from  dan- 
ger as  reasonable  care  would  require,  including  such  ex- 
aminations or  inspections  at  such  times  as  reasonable  pru- 
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dence  and  care  would  require,  considering  the  dangers,  if 
any,  involved  to  those  who  might  be  upon  the  highway  or 
any  part  thereof."  In  Instruction  7,  the  jury  is  told  that 
decedent  was  not  relieved  from  exercising  that  degree  of 
care  and  caution  for  his  own  protection  and  safety  which  an 
ordinarily  careful  and  prudent  person  would  exercise  under 
like  or  similar  circumstances.  No.  8  requires  of  the  decedent 
the  exercise  of  ordinary  care  for  his  own  safety.  Instruc- 
tion 10  exacts  not  more  of  decedent  than  the  exercise  of 
reasonable  care.  These  instructions  on  the  respective  care 
due  from  each  of  the  parties  were  challenged  below :  First, 
on  the  ground  that  they  required  ordinary  care  only  of  the 
decedent  and  greater  care  than  that  of  the  defendant,  where- 
as it  should  have  been  charged  that  neither  was  to  be  held 
to  more  than  the  exercise  of  ordinary  care;  second,  that, 
while  the  instructions  in  question  failed  to  explain  that  the 
care  due  from  decedent  must  be  proportionate  to  the  injury 
to  be  apprehended  and  the  dangerous  instrumentalities  with 
which  he  was  dealing,  just  that  degree  of  care  was  exacted 
of  the  defendant — and  the  exceptions  assert  this  was  error, 
because  both  parties  were  bound  to  exercise  care  in  propor- 
tion to  the  character  of  the  acts  to  be  done,  the  dangers  in- 
volved, and  the  magnitude  of  the  injury  or.  damages  that 
might  arise  from  the  want  of  such  care.  In  the  brief,  the 
point  is  made  that,  on  the  authority  of  In  re  Estate  of 
Toumsendy  122  Iowa  246,  and  Oray  v.  Chicago,  R.  I.  d  P. 
R.  Co.,  160  Iowa  1,  instructions  should  be  so  written  as  not 
to  give  undue  prominence  to  the  duties  of  one  party  and  not 
sufficient  prominence  to  the  duties  of  the  other.  The  ulti- 
mate complaint  is  that  the  charge  holds  decedent  to  the  ex- 
ercise of  ordinary  care  and  diligence  only,  but  fails  to  limit 
in  like  manner  the  care  due  from  defendant,  and  tends  to 
hold  it  to  a  much  higher  degree  of  care  than  plaintiff. 

Appellee  insists  that,  if  there  be  error  in  these  instruc- 
tions, the  complaint  may  not  be  considered :  First,  because 


Jan.  1919]  Wi&lls  v.  Chamboblain.  273 

no  instmctlon  was  asked  upon  this  point;  and  second,  be- 
cause ^^owhere  is  there  a  line  of  argument 
8.  tbul  :  In-  upon  the  thought  expressed  in  the  assign- 

exeeptiou:  meut  of  error,  and  under  the  rule,  we  are 
qont  eontct  not  required  to  argue."  Both  contentions 
wfttrer.  have  been  disposed  of  in  this  court  against 

the  appellee.  State  v.  Brooks,  181  Iowa  874, 
holds  that,  where  an  exception  clearly  advises  the  court  in 
advance  wherein  it  is  claimed  that  a  proposed  charge  is 
faulty,  a  right  of  review  of  the  propriety  of  the  instruction 
given  is  not  waived  by  a  failure  to  ask  instructions  upon 
the  point.     In  Powers  v.  Iowa  Otue  Co.,  183  Iowa  1082, 

it  is  settled  that,  where  brief  points  or  prop- 

^'  BMOT  f  tirtefk :    ^^itions  are  made  in  the  manner  prescribed 

uTpoteST:        ^y  ^^^®?   review  must  be  granted   though 

fra'argom^t.      there  be  no  argument  in  extenso.    The  point 

is  not  free  from  doubt,  and  we  suggest  that 
this  instruction  be  amended  on  retrial. 

VI.  '  Chapter  94,  Acts  of  the  Thirty-third  General  As- 
sembly (CJode  Supplement,  1913,  Sections  1627-c,  1527-d), 

requires  that  the  franchise  holder  shall  use 

10.  MaouoKfCB :     Only  Strong  and  proper  wires,  "properly  in- 

dnty  to  d»-'      sulated."    In  Instructions  5  and  6,  the  jury 

terms :  '■proiH    was  merely  told  that  it  was  the  duty  of  the 

er   liMiiUi- 

tkm.**  defendant  to   have  the  wires  in   question 

'properly  insulajied,"  and  that  certain*  con- 
sequences attached  if  they  were  not  'properly  insulated  " 
No  definition  of  what  was  proper  insulation,  within  tbt 
meaning  of  the  statute,  was  asked  or  given.  Appellant  con- 
tends this  was  error.  Now  while,  in  Union  Scale  Co.  v. 
Machinery  d  Sup.  Co.,  136  Iowa  171,  174,  we  reversed  be- 
cause there  was  a  failure  to  define  the  term  "abandonment 
of  a  lease,"  as  used  in  the  law,  and  because  the  law  had 
given  it  a  technical  meaning,  the  case  is  not  a  controlling 
authority,  because  there,  there  was  a  request  to  define  the 

Vol.  185  !▲.— 18 
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term,  and  here  there  was  no  request.  But  in  Kirohoff  r. 
HohnsheJm  Creamery  Sup.  Co.,  148  Iowa  508,  at  511,  there 
was  no  request,  and  we  held  that  it  was  the  duty  of  the  court 
to  tell  the  jury  what  would  violate  a  provision  of  law  that 
a  planer  should  be  "properly  guarded,'' — what  the  meaning 
of  these  words  was,  in  the  law.  In  Murrajf  v.  Daley,  1(54 
Iowa  612,  at  624,  in  which  there  was  no  request,  we  con- 
demn an  instruction  because  it  has  nothing  ^Vhich  prop- 
erly indicates  what  sort  of  contrivance  would,  in  law,  be 
considered  a  proper  guard,  and  the  least  that  may  be  said 
is  that  the  trial  court  should  have  defined  the  requirement 
of  the  statute,  so  that  the  jury  could  have  been  able  to  say 
whether  the  machine  was  properly  guarded."  The  Kirchoff 
case  is  cited  in  support.  So  is  MUler  v.  Cedar  Rapids  Saah 
d  Door  Co.,  153  Iowa  735 ;  but  we  caniiot  see  that  this  last 
case  has  any  bearing  on  the  question.  As  we  understand 
it,  appellee  has  no  answer,  save  to  say,  first,  that  the  cas<^ 
just  referred  to  deal  with  provisions  in  a  factory  act,  and 
that  there  is  a  distinction  because  such  acts  "deal  with  in- 
definite and  uncertain  conditions,"  and  that,  therefore,  it 
was  not  the  duty  of  the  court  to  construe  the  meaning  of 
the  words  used  in  such  statutes ;  second,  that,  on  the  whole, 
the  case  for  the  plaintiff  is  so  conclusive  that,  if  there  was 
error  in  not  defining  the  term  "properly  insulated,''  the 
record  demonstrates  such  error  to  be  harmless.  We  are 
unable  to  see  a  distinction,  because  the  words  here  under 
consideration  are  not  found  in  a  factory  act.  If  there  be  a 
distinction,  it  seems  to  us  more  necessary  to  define  what 
is  "properly  insulated,"  within  a  statute,  than  to  define 
words  such  as  "proper  guards,"  or  "properly  guarded."  In- 
sulation of  high  tension  wires  is  surely  a  more  technical 
subject  than  the  proper  safeguards  of  machinery  in  a  fac- 
tory, against  injuring  operatives.  If  "proper  guard"  or 
'properly  guarded"  come  within  Subdivision  2  of  Section  48 
of  the  Code,  certainly  the  words  "properly  insulated"  do. 
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A  guard  to  prevent  the  catting  off  of  the  finger  of  a  saw 
operator  is  surely  popularly  better  understood  than  proper 
insulation  of  high  transmission  vires. 

Now,  as  to  the  argument  that  the  conclusive  character  of 
the  plaintiff's  testimony  as  a  whole  proves  no  prejudice  re 
salted  from  failure  to  define  said  term.    No  matter  how 

conclusive  the  case  for  the  plaintiff  would 
It  ApFiAii  AXD     be  if  there  was  a  failure  to  have  what  the 

uaok: 

hurmieM  error: law  deems  propor  insulatiou.  yet  he  would 
ntMi  oinis-       have  no  case  if  the  jury  could  find  that  there 

■ton:   oTer-  '     "^ 

wbeimiBf  toft-  n^as  proper  insulation.  Therefore^  the  "con- 
clusive proof  theory  will  not  meet  the  situ- 
ation. We  held,  in  State  v.  Peiroe,  1781  Iowa  417,  that  one 
who  does  not  dispute  that  the  evidence  as  it  stands  abun- 
dantly supports  the  verdict,  may  yet  contend  that,  if  no  error 
had  been  committed,  the  verdict  might  have  been  for  either 
party ;  that,  though  it  be  admitted  the  scale  declared  a 
given  weight,  it  may  be  urged  that  the  scale  was  defective, 
or  tampered  with.  In  Yarcho  v.  Chicago,  R.  /.  d  P.  R.  Co., 
183  Iowa  1180,  we  hold  that,  though  a  conclusion  of  fact  by 
a  justice  of  the  peace  may  not  be  reviewed  on  writ  of  error, 
the  writ  may  be  maintained  upon  showing  that  there  was 
error  in  the  taking  of  testimony;  that,  though  the  con- 
clusion of  fact  is  not  reviewable,  and  is  right  if  the  founda- 
tion for  reaching  it  was  properly  obtained,  it  may  be  urged 
on  the  writ  that  what  is  otherwise  conclusive  is  not  so  if  lay- 
ing the  foundation  for  the  conclusion  was  faulty.  It  is  no 
answer  that  the  instructions  were  too  favorable  to  the  ap- 
pelant, the  reasoning  being  that,  when  wire  is  not  insulated 
as  required  by  law,  the  defendant  is  responsible  as  matter 
of  law,  and  the  court  should  have  said  to  the  jury  that,  as 
matter  of  law,  the  wire  was  not  insulated  as  required  by 
law.  This  is  a  reasoning  in  a  circle,  which  is  merely  an 
amplification  of  the  argument  that  the  conclusiveness  of 
the  proof  as  a  whole  made  this  error  nonprejudicial.    If 
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there  be  any  duty  to  define  what  is  proper  ineulation,  with- 
in the  meaning  of  the  statute^  the  duty  is  created  because, 
no  matter  how  strongly  the  proper  insulation  is  required, 
and  no  matter  how  strong  the  case  otherwise  is,  there  is 
no  liability  unless  there  is  a  failure  to  have  proper  insula- 
tion.  The  definition  is  required  so  that  the  jury  may  in- 
telligently find  upon  the  vital  question*  It  is  only  when 
it  has  found  there  was  no  proper  insulation  that  the  case 
against  the  defendant  becomes  conclusive.  That  it  remains 
conclusive  if  the  proper  light  to  reach  the  conclusion  is 
given  the  jury  cannot  meet  that  the  jury  is  allowed  to  reach 
the  vital  conclusion  without  being  afforded  proper  light. 

Appellee  asserts  that  State  v.  Louisville  d  N.  R.  Co.,  177 
Ind.  553  (96  N.  £.  340),  decides  that  the  trial  court  in  this 
case  did  not  err  in  not  defining  what  was  proper  insulation. 
We  cannot  so  read  the  case.  It  involves  an  application  of 
the  rule  that  statutes  shall  not  be  held  to  be  unconstitution- 
al if  any  reasonable  interpretation  will  avoid  so  holding. 
In  applying  this  rule,  it  is  held  that  a  statute  which  makes 
it  unlawful  to  use  any  locomotive  which  ^^is  not  properly 
equipped  with  an  efficient  automatic  device  for  ringing  the 
bell  •  •  •  such  device  to  be  at  all  times  kept  in 
proper  working  order,"  is  not  void  for  indefiniteness 
on  the  ground  that  the  words  "proper,'*  "properly,"  and 
"efficient"  were  relative  terms,  and  imposed  no  standard 
for  determining  when  a  crime  was  committed  under  the 
act,  "since  the  thing  that  was  definitely  required  was  a  con- 
tinuous ringing  of  the  bell,  and  the  words  quoted  might 
be  eliminated  as  surplusage." 

We  are  unable  to  see  what  application  Ingebretsen  v. 
Miimeapolia  d  8t.  L.  B.  Co.,  176  Iowa  74,  has  to  the 
point  now  under  consideration.  Its  holding  is  that,  where 
it  is  complained  of  an  instruction  that  it  did  not  tell  the 
jury,  in  assessing  damages,  to  limit  itself  to  the  present 
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value  of  the  sum  found,  such  omission  may  not  be  com- 
plained of  on  appeal,  and  said : 

'The  instruction  in  the  form  given  does  not  inhibit  or 
negative  a  computation  of  damages  on  the  basis  of  present 
worth,  and  we  cannot  assume  that  the  jury  did  not,  in  fact, 
so  reach  its  determination.  Such,  indeed,  would  naturally 
be  the  course  of  intelligent  jurors  in  estimating  a  sum 
which  would  'fully  and  fairly  compensate*  the  plaintiff  for 
the  wrong  done  him.'' 

VII.  A  witness  otherwise  competent  was  asked  whether 
or  not  it  is  possible  '^pr  these  service  wires"  to  be  insulated ; 
and  objection  that  it  was  incompetent,  irrelevant,  and  im- 
material, did  not  tend  to  support  any  issue 

12.  Klictbicitt:  s^*^  ^ 

iBsntatioa:        in  the  case,  that  the  law  fixed  the  require- 

■tfttatot;  ' 

ment  and  conditions,  that,  if  the  wires  can- 


not be  insulated,  they  cannot  be  used,  was 
sustained.  To  inquiry  whether  there  waa  any  known  ma- 
terial which  may  be  used  in  higli  tension  wires,  on  the  wire 
itself,  that  will  prevent  the  escape  of  electricity  under  pres- 
sure of  13,200  volts,  the  like  objection  was  made  and  sus- 
tained. It  is  presented  that  this  excluded  proof  that  there 
was  no  known  substance  with  which  a  high  tension  wire 
may  be  wrapped  so  as  to  prevent  the  escape  of  high  tension 
current.  It  is  answered  that  the  law  demands  proper  in- 
sulation,  and,  if  that  is  impossible,  the  defendant  must 
simply  refrain  from  using  its  franchise  and  placing  high 
tension  wires.  In  our  opinion,  the  requirement  of  the 
statute  that  the  holder  of  the  franchise  must  furnish  proper 
insulation  did  not  require  the  doing  of  impossibilities,  and 
did  not  make  the  right  to  use  the  franchise  lapse  because 
there  was  a  failure  to  do  the  impossible.  It  was  a  charged 
negligence  that  wires  in  question  were  not  insulated  or 
otherwise  protected  so  as  to  guard  the  traveling  public 
against  a  charge  of  electricity  from  said  wires;  that  the 
death  of  decedent  was  caused  by  the  negligence  of  defend- 
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ant.  Now^  certainly,  the  defendant  could  show  by  a  com- 
petent witness  that  mere  failure  to  wrap  the  wires  in  a 
giren  way  was  not  a  failure  to  furnish  proper  insulation, 
and  certainly,  showing  that  insulation  by  such  a  method 
was  impossible  would  tend  to  show  that  d^endant  was  not 
n^ligent. 

The  judgment  appealed  from  must  be  reversed. — Re- 
versed wnd  remanded. 

Preston,  C.  J.,  Ladd,  Evans,  and  Gaynor,  JJ.,  concur. 


Incorporated  Town  of  Polk  City,  Appellee,  v.  R.  P.  J. 

Gbmrichbr,  Appellant. 

MUNIGIPAIi  OOBPOBATIONS:  Equitable  Action  to  Remove 
Street  Cbstruction.  A  municipality  may  proceed  in  equity  for 
the  removal  of  a  privately  maintained  obstruction  in  the  pub- 
lic street:   e.  g.,  platform  scales. 

Appeal  from  Polk  District  Court. — Thos,  J.  Guthrie,  Judge. 

January  22,  1919. 

Suit  for  a  mandatory  writ  to  compel  defendant  to  re- 
move an  alleged  obstruction  from  one  of  the  principal  streets 
of  plaintiff  incorporated  town.  Decree  as  prayed. — Af 
firmed. 

E.  S.  Schuetz,  for  appellant. 

Mulvaney  &  Mulvanepj  for  appellee. 

Stevbns,  J. — Plaintiff  alleged  in  its  petition  that  the 
defendant  has  built  and  maintains  platform  scales  on  one 
of  its  principal  streets  for  personal  profit^  and  that  same 
is  so  constructed  as  to  create  a  nuisance.  Defendant,  in 
answ^,  admitted  that  he  maintained  scales  in  the  street, 
but  denied  that  same  create  or  constitute  a  nuisance,  and 
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averred  that  he  has  maintaiDed  and  operated  same  with 
the  knowledge  and  consent  of  plaintiff,  its  officers,  and 
agents,  and  that  his  right  to  do  so  has  never  been  revoked. 
Two  principal  grounds  relied  upon  for  reversal  are: 
(a)  That  plaintiff  has  a  plain  and  adequate  remedy  at  law; 
and  (b)  that  no  special  injury  to  plaintiff  is  alleged  or 
j  proven,  and  that  plaintiff  is  without  authority  to  maintain 
I  a  suit  in  equity  to  compel  the  removal  of  an  obstruction 
'         from  its  streets. 

Platform  scales  have  apparently  been  maintained  by 
the  defendant  and  others  at  the  place  in  question,  since 
about  the  year  1883.  The  evidence  tends  to  show  that  the 
surface  water  is  obstructed  thereby  in  a  way  to  cause  gutters 
to  be  washed  in  the  unpaved  street,  and,  at  times,  to  be- 
come muddy,  and  that,  in  winter,  the  same  causes  ice  to 
form  on  the  adjacent  sidewalk.  It  does  not  appear  from 
the  record  whether  any  other  consent  than  that  which  may 
be  implied  from  the  lapse  of  time  was  ever  given  defendant 
to  erect  or  maintain  the  scales  in  the  street;  but  before 
suit  was  commenced,  the  town  council  caused  a  written 
notice  to  be  served  upon  him,  demanding  that  he  remove 
the  scales  within  fifteen  days. 

Section  753  of  the  Code  confides  the  care,  supervision, 
and  control  of  streets  to  cities  and  incorporated  towns,  and 
requires  that  same  be  kept  open,  in  repair,  and  free  from 
nuisance.  It  is  not  denied  by  counsel  for  appellant  that 
plaintiff,  acting  through  its  proper  officers,  had  the  right 
to  revoke  permission,  if  any  was  ever  granted  defendant,. to 
maintain  scales  upon  the  street ;  but,  as  we  understand  coun- 
sel, it  is  his  contention  that  the  officers  of  plaintiff  should 
have  proceeded  summarily  to  remove  the  scales,  instead  of 
resorting  to  a  suit  in  equity.  We  held,  in  Emerson  v.  Bab- 
cock,  66  Iowa  257,  that: 

**The  fee  title  of  the  streets  is  in  the  incorporated  town, 
and  no  private  person  has  any  legal  right  to  erect  any 
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structure  therein  for  the  purpose  of  carrying  on  his  private 
business;  and  if,  having  done  so,  he  is  required  to  remove 
his  building  or  structure,  of  whatever  it  may  be,  from  the 
street,  he  has  no  cause  of  complaint.  He  is  deprived  of  no 
right.  If  the  plaintiff  was  permitted  to  maintain  his  scales 
in  the  street  for  a  time,  the  privilege  must  be  regarded  as 
a  mere  license,  which  may  be  terminated  at  any  time,  and 
it  is  immaterial  whether  the  erection  iji  the  street  amounts 
to  a  nuisance.  It  is  the  duty  of  the  town  authorities  to  keep 
the  streets  clear  and  unobstructed,  and  no  person  has  the 
right  to  take  and  hold  possession  of  any  part  of  the  streets 
for  any  private  purpose." 

See,  also,  Lucy  t?.  City  of  Oskaloosa,  143  Iowa  704 ;  and 
Callahan  v.  City  of  Nevada,  170  Iowa  719. 

But,  conceding  the  authority  of  plaintiff,  in  its  cor- 
porate capacity,  to  cause  the  scales  to  be  removed,  is  the 
remedy  thus  provided  exclusive,  or  may  such  municipality, 
by  proper  proceeding,  invoke  the  aid  of  a  court  of  equity 
in  causing  obstructions  to  be  removed  from  its  streets,  and 
to  abate  a  nuisance  existing  therein?  Counsel  for  appellant 
cites  and  relies  upon  City  of  Ottumwa  v,  Chinn,  75  Iowa 
405;  but  this  case  is  not  in  point.  The  city  of  Ottumwa 
sought  to  enjoin  the  defendant  from  maintaining  a  slaugh- 
terhouse at  a  place  within  the  city,  where  it  was  obnoxious 
to  residents  in  the  vicinity  thereof,  and  which,  it  was  charg- 
ed, was  injurious  to  the  health  and  comfort  of  the  inhabi- 
tants of  said  city.  The  court  held  that  plaintiff  did  not  have 
such  special  interest  in  the  matter  complained  of  as  en- 
titled it  to  maintain  a  suit  to  enjoin  or  abate  it  as  a  nui- 
sance. In  the  case  at  bar,  the  evidence  shows  that  the  scales 
tend  to  create  a  nuisance  in  the  street,  and  constitute  an 
obstruction  to  travel.  Section  753,  as  above  stated,  re- 
quires that  cities  and  incorporated  towns  keep  their  streets 
in  repair  and  free  from  obstruction.  Not  only  is  this  true, 
but  such  municipalities  may  be  liable  for  damages  caused 
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bj  obstructions  in  the  streets.    It  has  been  generally  held 

that,  where  the  duty  of  maintaining  the  streets  in  repair 

and  free  from  obstructions  is  confined  to  municipalities, 

they  have  such  interest  as  entitles  them  to  maintain  a  suit 

in  equity  to  enjoin  obstructions  in  the  streets,  and  to  abate 

nuisances  therein.    City  of  Waterloo  v,  Waterloo,  C.  F.  d 

N.  R.  Co.,  149  Iowa  129;  City  of  Sioux  City  v.  Simmons 

Hdw.  Co.,  151  Iowa  334;  Wendt  r.  Incorporated  Town  of 

Akron,  161  Iowa  338;    City  of  Waterloo  v.  Waterloo  St. 

R.  Co.,  71  Iowa  193 ;  City  of  Jorda/n  v.  Leonard,  119  Minn. 

162  (137  N.  W.  740) ;  Totcn  of  BurlingtQn  v.  Sohtoarznum,  62 

Conn.  181 ;  Town  of  Jamestown  v.  Chicago,  B.  d  N.  B.  Co., 

69  Wis.  648  (34  N.  W.  728) ;  Mayor,  etc.,  Jersey  City  v. 

Central  R.  Co.,  40  N.  J.  Eq.  417  (2  Atl.  262)  ;  City  of  Huron 

p.  Bank,  8  S.  D.  449  (66  N,  W.  815) ;  City  of  Watertaicn 

r.  Cowen,  4  Paige  (N.  Y.)  510;  Yates  v.  Warrentown,  84 

Va.  337  (4  S.  E.  818) ;  Demopolis  v.  WeU,  87  Ala.  659  (6 

So.  408) ;  Metropolitan  City  R.  Co.  v.  City  of  Chicago,  96 

111.  620 ;  City  of  Rockla/nd  v.  Rockland  Water  Co.,  86  Me. 

55  (29  Atl.  935) ;  Inhabitants  of  Twp.  of  Raritan  v.  Port 

Reading  R.  Co.,  49  N.  J.  Eq.  11  (23  Atl.  127) ;  City  of  Ka/n- 

SOS  City  V.  Burke,  92  Kan.  531  (141  Pac.  562),  93  Kan.  236 

(144  Pac.  193) ;   City  of  Eau  Claire  v.  Matzke,  86  Wis.  291 

(56  N.  W.  874) ;    Waukesha  Hygeia  Mipr.  Spring  Co.  v. 

Village  of  Waukesha,  83  Wis.  475  (53  N.  W.  675) ;  City  of 

Santa  Ana  v.  Santa  Ana  Valley  Irrig.  Co.,  163  Gal.  211  (124 

Pac.  847) ;  Pickrell  v.  City  of  Carlisle,  135  Ky.  126  (121  S. 

W,  1029) ;    Village  of  Buffalo  v.  Harling,  50  Minn.  551  (52 

N.  W.  931) ;  City  of  Lamoure  v.  LaseXl,  26  N.  D.  638  (145  N. 

W.  577) ;  Stevens  v.  City  of  Muskegon,  111  Mich.  72  (69  N. 

W.  227) . 

The  right  of  cities  and  incorporated  towns  to  maintain 
a  suit  in  equity  to  enjoin  the  obstruction  of  the  streets  there- 
of, it  will  thus  be  seen,  rests  upon  the  same  principle  as 
the  right  of  an  individual  to  maintain  a  suit  to  enjoin  the 
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maintenance  of  a  nuiBance  causing  him  special  damages. 
Courts  of  other  jurisdictions  have  held  that  a  municipal  cor- 
poration may  maintain  a  suit  in  equity  to  abate  a  nuis- 
ance, even  though  a  summary  remedy  is  also  provided ;  and 
we  see  no  reason  why  this  right  should  be  denied  in  this 
state.  American  Furniture  Go.  v.  Town  of  BatesvUle,  139 
Ind.  77  (38  N.  E,  408) ;  City  of  New  York  v.  Knickerbocker 
Trust  Co,,  104  App.  Div.  223  (93  N.  Y.  Supp.  937) ;  City 
of  New  York  v.  De  Peyster,  120  App.  Div.  (N.  Y.)  762 
(105  N.  Y.  Supp.  612),  affirmed  without  opinion  in  83  N.  E. 
1123 ;  City  of  Elkins  v.  Donohoe,  74  W.  Va.  335  (81  S.  E. 
1130) ;  City  of  Jordwn  v.  Leonard,  119  Minn.  162  (137  N. 
W.  740). 

The  court  below  ordered  the  issuance  of  a  mandatory 
writ  for  the  removal  of  the  scales.  The  decree  thus  en- 
tered appears  to  be  in  harmony  with  the  undisputed  evi- 
dence in  the  case,  and  will  not  be  interfered  with. — Af- 
firmed. 

Laud,  C.  J.,  Gaynob  and  Pebston,  JJ.,  concur. 


T.  S.  Shay  et  al.,  Appellants,  v.  Board  op  Supervisors  of 

Ringgold  County  et  al..  Appellees. 

DBAINS:  Beyeraing  Order  of  EstabliBliinent.  An  order  establish- 
ing a  drainage  district,  the  wisdom  of  which  has  been  vouched 
for  by  both  the  board  of  supervisors  and  the  district  court,  will 
not  be  disturbed  on  appeal,  in  the  absence  of  a  very  clear  show- 
ing by  appellant  that  due  consideration  has  not  been  given  to 
the  proved  facts  and  circumstances,  even  though  the  drainage 
proposed  may  not,  in  some  minor  respects,  be  a  complete  8uc> 
cess. 

Appeal  from  Ringgold  District  Court. — H.  K.  Evans, 

Judge. 

January  22,  1919. 
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Thb  board  of  supervisors  of  Ringgold  County,  acting 
upon  the  petition  of  a  number  of  landowners,  ordered  the 
establishment  and  improvement  of  Drainage  District  No.  1. 
Certain  objectors  appealed  from  said  order  to  the  district 
court  of  that  county,  where  the  action  of  the  board  wai;  sus- 
tained. From  that  judgment,  futher  appeal  brings  the 
matter  to  this  court.  There  were  five  separate  appeals  from 
the  order  of  establishment,  all  of  which  are  here  consoli- 
dated for  our  disposal  in  a  single  opinion. — Affirmed. 

Carr,  Carr  &  Evans,  and  Spence,  Beard  d  Hayes,  for 
appellants. 

Frank  F.  Fuller,  Ohas.  J.  Lewis,  and  Qeo.  A.  Johnson, 
for  appellees. 

Weaver,  J. — This  appeal  involves  no  disputed  questions 
of  jurisdiction,  or  of  the  regularity  of  the  proceedings  in 
which  the  drainage  district  was  established.  As  stated  by 
connsel  for  appellants  in  argument,  the  two  contested  p'rop- 
ositions  are : 

(1)  Was  the  plan  recommended  by  the  engineer  a  prac- 
ticable or  feasible  oneT 

(2)  Was  the  burden  to  be  imposed  by  the  proposed 
improvement  greater  than  should  be  borne  by  the  land  to 
be  benefited? 

Appellants'  position  is  that  the  plan  was  neither  feas- 
ible nor  practicable,  and  that  the  cost  or  burden  of  the  im- 
provement was  out  of  reasonable  proportion  to  the  benefits 
to  the  district. 

Both  of  these  inquiries  pertain  to  matters  of  fact,  and 
upon  both,  the  board  of  supervisors,  having  original  juris- 
diction, and  the  district  court,  exercising  appellate  juris- 
diction, have  found  with  the  petitioners  for  the  improve- 
ment. Under  the  statute,  these  proceedings  are  to  be  treated 
2A  partaking  of  an  equitable  nature,  and  this  court  is  not 
bonnd  by  the  findings  of  fact  in  the  court  below,  if,  upon 
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full  consideration  of  the  entire  record,  it  is  satisfied  that 
the  decision  appealed  from  is  clearly  against  the  evidence. 
It  is,  nevertheless,  true  that,  bb  the  board  of  supervisors 
had  the  advantage  of  personal  acquaintance  with  the  dis- 
trict, and  knowledge  of  its  topography  and  other  character- 
istics, and  the  district  court  had  the  advantage  of  hearing 
the  witnesses  at  first  hand,  their  united  holding  or  conclusion 
is  entitled  to  great  weight,  and  should  be  reversed  only  upon 
very  convincing  proof  that  these  tribunals  have  failed  to 
give  due  consideration  to  the  proved  facts  and  circum- 
stances. M^ny  of  these  appeals  have  been  brought  to  this 
court;  and,  while  we  have  sustained  the  refusal  of  the 
board  to  establish  drainage  districts  prayed  for,  as  against 
the  contrary  holding  by  the  district  court  (Zinzer  v.  Boardj 
137  Iowa  660),  and  have  sustained  the  district  court  in 
overruling  the  board's  order  establishing  a  district  {Focht 
V.  Fremont  County,  145  Iowa  130),  and  have  sustained  the 
action  of  both  the  board  and  the  district  court  in  denying 
a  petition  for  the  establishment  of  a  drainage  district  {Den- 
ny V.  Des  Moines  County,  143  Iowa  466),  we  are  cited  to  no 
case,  and  we  now  recall  none,  where  we  have  assumed  to  set 
aside  the  order  for  such  an  improvement,  against  the  united 
opinion  of  the  board  and  the  trial  court.  Temple  t\  Hamilton 
County,  134  Iowa  706;  Prichard  v.  Board,  150  Iowa  565; 
Chicago,  M,  d  St,  P.  R,  Co.  v.  Monona  Caimty,  144  Iowa  171 ; 
Mittman  i?.  Farmer,  162  Iowa  364,  372.  We  have  also  held 
that  the  objector  who  seeks  the  overruling  of  an  order  of 
establishment  assumes  the  burden  of  proof,  and  that  an 
order  of  establishment  will  be  disturbed  only  upon  a  fairly 
clear  sbowing  of  error.    HM  v.  Polk,  181  Iowa  828. 

The  cases,  as  a  whole,  leave  the  boundary  line  be- 
tween legislative  and  judicial  functions  in  the  matter  of 
establishing  drainage  districts  enveloped  in  some  d^ree  of 
fog  and  uncertainty,  but  the  right  of  this  court  upon  ap- 
peal to  review  the  record  upon  the  questions  raised  in  the 
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pres^it  case  seems  to  be  clearly  held  in  Focht  v.  Fremont 
Couniy,  supra;  and,  following  that  precedent,  we  have  ex- 
amined with  considerable  care  the  record  of  the  trial  below. 
As  usnal  in  cases  of  this  kind,  it  is  evident  that  partisanship 
and  self-interest  have  led  to  some  extravagance  of  state- 
ment by  witnesses  on  either  side,  as  well  as  to  some  dis- 
cord in  the  opinions  of  experts ;  but  it  is  also  to  be  said  that 
many  of  the  material  facts  are  fairly  well  proven. . 

So  far  as  concerns  the  objection  to  the  cost  of  the  im- 
provement, the  evidence  tends  to  show  that  the  aggregate 
of  expense  reasonably  to  be  anticipated  is  somewhere  from 
910  to  f  14  per  acre,  upon  the  lands  included  within  the  dis- 
trict, an  amount  clearly  not  per  se  great  enough  to  raise  any 
presnmption  of  extravagance;  and  whether  it  is  a  greater 
burden  than  the  lands  ought  to  bear  depends  wholly  upon 
the  benefits,  if  any,  which  the  district  as  a  whole  will  de- 
rive  from  the  drainage  when  completed.  Any  assessment, 
however  light,  is  burdensome  if  the  district  receives  no 
corresponding  or  proportionate  benefit  from  the  expendi- 
ture of  its  money.  Advance  estimates  of  benefits  are,  of 
course,  matters  of  opinion  or  judgment,  rather  than  of  ac- 
complished fact,  and  may  prove  to  be  mistaken;  but,  as 
applied  to  drainage,  the  present  condition  of  the  drainage 
area,  its  topography,  and  the  proved  results  of  other  similar 
undertakings  under  approximately  'the  same  conditions, 
ought  to  lead  an  intelligent  and  impartial  tribunal,  to 
which  the  question  is  submitted,  to  a  reasonably  safe  con- 
clusion whether  the  proposed  improvement  is  a  desirable 
one,  and  whether  its  benefits  will  justify  the  expense.  All 
these  matters  were  laid  before  the  court  below,  and,  we 
presume,  had  its  consideration.  It  may  be  thought  that 
the  average  board  of  supervisors  is  too  close  to  the  parties 
on  either  side  of  such  a  proposition  to  act  with  entire  free- 
dom of  judgment,  but  such  objection  to  the  court  which  re- 
views its  decision  is  not  often  well  founded. 


286  Shay  v.  Board  op  Supbevisobs.        [185  Iowa 

We  discover  nothing  in  the  record  to  indicate  that  the 
case  was  not  fairly  tried.  On  the  contrary,  the  trial  conrt 
manifested  throughout,  anxious  care  to  have  the  facts  de- 
veloped as  fully  and  clearly  as  possible;  and  in  our  judg- 
ment, its  findings  are  not  open  to  serious  criticism. 

It  would  be  unprofitable  to  burden  this  opinion  with 
any  statement  of  the  evidence  of  the  numerous  witnesses, 
or  with  cuts  of  the  numerous  maps  and  charts  which  have 
been  laid  before  us.  There  are  a  few  things,  however,  of 
which  there  is  no  serious  dispute,  and  which  should  be 
made  clear.  A  stream,  known  as  Platte  Biver,  makes  its 
way  through  the  entire  length  of  the  district,  by  an  ex- 
tremely crooked  and  irregular  channel.  It  is  not  of  uniform 
width  or  depth,  and  at  times  carries  a  large  volume  of 
water.  It  is  subject  to  frequent  overflow,  which  renders 
the  useful  employment  of  adjacent  lands  precarious,  and  is 
often  destructive  of  farm  crops  grown  thereon.  The  pro- 
posed ditch  is  intended  to  intercept  the  flow  of  this  stream 
at  the  upper  boundary  of  the  district,  and  carry  it  in  a 
comparatively  straight  line  to  a  point  near  the  lower  boun- 
dary, where  it  will  discharge  again  into  the  natural  chan- 
nel. Between  these  two  terminals,  the  ditch  will  be  14V^ 
miles  in  length,  while  the  present  course  of  the  river  be- 
tween the  same  points  is  about  three  times  that  length. 
The  fall  per  mile  of  the  bottom  of  the  old  channel  is  but 
from  one  fourth  to  one  third  of  the  rate  on  the  bottom  of 
the  ditch.  Water  entering  the  district  at  its  upper  boundary 
will  be  carried  to  the  lower  boundary  in  much  shorter  time 
through  the  ditch  than  is  possible  through  the  present  tor- 
tuous channel.  The  average  court  is  not  an  expert  drainage 
engineer;  but  since  it  knows,  presumably,  that  water  under 
normal  conditions  runs  down  hill,  and  that,  the  sharper 
the  slope  of  the  hill,  the  sooner  the  flow  will  reach  the  bot- 
tom, it  is  not  hard  to  believe  that,  with  this  proposed  im* 
provement  completed,  the  drainage  district  will  be  relieved 
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of  its  overflow  waters  more  quickly  and  more  eflPectually 
through  the  aid  of  the  ditch  than  would  be  possible  if  left 
to  depend  on  the  natural  drainage  through  the  old  channel. 
It  would  also  seem  reasonable  that,  while  such  improve- 
ment may  not  remove  all  danger  of  the  greater  or  extra- 
ordinary floods  which  sometimes  defy  all  barriers,  it  may 
be  depended  upon  to  avert  lesser  floods  to  a  very  appreci- 
able degree,  and  insure  to  the  owner  a  more  certain  and 
more  profitable  use  of  his  land.  It  is  very  possible,  as  con- 
tended by  some  of  the  witnesses,  that,  as  the  river  below 
the  mouth  of  the  ditch  is  to  be  left  in  its  natural  condition, 
it  will  naturally  check  the  flow  coming  down  through  the 
ditch,  and  to  some  extent  set  it  back  upon  some  of  the  land 
in  the  district;  but  if  this  be  so  (which  does  not  appear  to 
be  at  all  certain),  it  shows  no  more  than  that  some  lands 
in  the  district  will  be  benefited  to  a  greater  extent  than 
others,  and  this  disparity  ought  to  be  capable  of  adjust- 
ment in  the  apportionment  of  benefits,  if  not  in  the  assess- 
ment of  damages.  Moreover,  such  conditions  are  not  neces- 
sarily permanent  or  irremediable. 

Among  other  reasons  urged  upon  our  attention  as  show- 
ing the  impracticability  of  the  improvement  in  an  engineer- 
ing sense,  it  is  said  that  there  are  places  where  the  bed  of 
the  old  channel  is  below  the  bottom  of  the  proposed  ditch, 
rendering  it  impossible  to  drain  the  river  into  or  through 
the  ditch.  The  explanation  of  this  seems  to  be  that,  in  its 
long  and  serpentine  course  through  the  district^  the  river 
as  is  usual  in  sluggish  streams,  is,  to  a  considerable  extent, 
a  succession  or  series  of  holes  or  pools,  with  intervening 
shallows.  In  some  of  these  holes,  the  bottom  of  the  stream 
is  below  the  bottom  of  the  proposed  ditch ;  and,  of  course, 
they  will  not  be  fully  emptied  by  the  improvement.  This 
may  be  evidence  that  the  drainage  is  not  perfect,  in  that  it 
will  not  take  all  the  water  from  every  pool  in  the  district ; 
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but  such  a  standard  of  perfection  would  defeat  practically 
all  improvement.  The  excellence  or  success  of  every  public 
enterprise  is  generally  a  question  of  comparison  and  ap- 
proximation; and,  if  this  drainage  district,  when  improved 
according  to  plan,  gives  reasonable  promise  of  substantial 
benefit  to  the  property  therein,  at  a  not  exorbitant  expense^ 
it  should  not  be  condemned  because,  in  some  minor  re- 
spects, it  does  not  accomplish  all  that  some  of  the  interested 
parties  desire. 

The  judgment  of  the  trial  court  is  well  supported  by 
the  evidence,  and  it  is,  therefore, — Affirmed. 

Ladd^  G.  J.,  Oaynob^  Prbston^  and  Stbvbns^  JJ.,  concur. 


A.  T.  Bowery,  Appellant,  v.  Wabash  Bailway  Company, 

Appellee. 

RAILBOADS:      Negligence  —  Sufficiency  of  Evidence.      Record    re- 

1  viewed,  and  held  insufficient  to  establish  any  of  the  grounds 
of  negligence  alleged  against  a  railway  company  by  one  en- 
gaged with  his  team  in  cutting  weeds  upon  the  right  of  way. 

EVIDBNOE:    Positive  and  Negative  Testimony.    Positive  testimony 

2  that  the  statutory  bell  and  whistle  signals  were  given  at  a  rail- 
way crossing,  met  by  testimony  that  such  signals  were  not 
heard  by  those  not  in  a  position  and  mental  attitude  to  have 
heard  them,  had  they  'been  ffiven,  presents  no  conflict  of  evi- 
dence, and,  consequently,  no  jury  question. 

EVIDBNOE:     Experiments.    Experiments  made  under  circumstances 

3  and  conditions  materially  different  from  those  existing 
at  the  time  at  issue  have  no  probative  force.  So  held  as  to 
experiments  which  were  intended  to  show  how  far  one  on  a 
railway  track  might  be  seen  by  an  approaching  train. 

Appeal  from  Des  Moines  Municipal  Court. — J.  K. 

MbyeR;  Judge. 

January  23,  1919. 


Jan.  1919]  Boweey  v.  Wabash  R.  Co.  289 

Action  to  recover  damages  for  injury  to  property, 
caused  by  a  collision  with  a  train.  Opinion  states  the  facts. 
Directed  verdict  for  the  defendant  in  the  court  below. 
Plaintiff  appeals. — Affirmed. 

John  L.  OiXlespie,  for  appellant. 

Miller  d  WaXlingford,  for  appellee. 

Gaynor,  J. — Plaintiff  claims  that,  on  or  about  the  first 
of  September,  1915,  he  was  employed  by  the  defendant  com- 
pany to  cut  weeds  on  its  right  of  way,  in  the  cutting  of  which 

weeds  he  was  required  to  use  a  mower, 
^'  ^^iiffi^'  drawn  by  a  team  of  horses:  that  his  employ- 
?rid^!^  **'  ment  came  through  defendant's  section  fore- 
man ;  that  on  said  date,  he  was  so  engaged ; 
and  that,  while  he  was  driving  his  team  easterly  on  the 
tracks,  with  his  mower  astride  the  south  rail  of  the  track, 
a  train,  owned  and  operated  by  the  defendant,  ran  into  and 
struck  the  mower  and  team,  demolished  the  mower,  and 
seriously  injured  the  team;  that,  before  and  at  the  time 
he  was  struck,  he  was  in  the  act  of  driving  the  team  that 
pulled  the  mower  that  cut  the  grass  growing  immediately 
south  of  the  south  rail ;  that,  to  cut  this  grass,  it  was  neces- 
sary that  he  get  upon  the  track.  The  train  that  struck  him 
was  an  east-bound  freight  train  moving  in  the  same  direc- 
tion that  he  was. 

The  acts,  or  omissions  to  act,  which  he  says  constitute 
the  negligence  of  which  he  complains,  are  specifically  stated 
in  his  petition  as  follows: 

(1)  In  running  the  train  at  a  high  rate  of  speed,  in 
view  of  the  fact  that  they  knew,  or  should  have  known, 
that  the  plaintiff  was  on  the  right  of  way,  mowing  the 
iveeos. 

(2)  In  failing  to  have  the  engine  and  train  under  rea- 
sonable or  proper  control,  in  view  of  that  circumstance. 
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(3)  In  failing  to  give  a  signal  of  warning  of  the  ap- 
proach of  the  train,  a  reasonable  distance  from  the  place 
where  the  plaintiff  was  mowing  at  that  time. 

(4)  In  failing  to  keep  a  reasonable  lookout  on  the  track 
and  right  of  way,  ahead  of  the  engine. 

(5)  In  negligently  handling  and  operating  the  train  at 
said  time  and  place,  in  view  of  the  circumstances  then  ex- 
isting. 

(6)  In  failing  to  discover  plaintiff's  whereabouts,  and 
thereafter  failing  to  properly  handle  the  train  or  apply  the 
brakes,  and  in  failing  to  stop  the  engine  before  it  struck 
plaintiff's  property. 

The  plaintiff  says  that  the  negligence  of  the  operators 
of  said  engine  and  train,  in  one  or  more  of  the  particulars 
set  out,  was  the  proximate  cause  of  the  accident  and  re- 
sulting damages  to  the  plaintiff. 

Negligence  is  the  doing  of  some  act,  or  the  omission  to 
do  some  act,  which  it  was  the  duty  of  the  party  charged 
not  to  do  or  not  to  omit  to  do.  The  acts  or  omissions 
to  act  charged  in  the  petition  are  the  only  acts  or  omis- 
sions to  act  that  can  be  considered  in  determining  the  lia- 
bility of  the  defendant.  Wirstlin  v.  Chicago,  M.  d 
St.  P.  R.  Co.,  124  Iowa  170.  It  will  be  noted  that 
all  the  acts,  or  omissions  to  act,  are  acts  or  omissions 
to  act  on  the  part  of  those  in  charge  of  the  train.  If  negli- 
gence is  to  be  found  upon  which  liability  can  be  predicated, 
it  must  be  found  either  in  the  fact  that  this  train  crew  did 
something  which  a  reasonably  prudent  person  would  not  do, 
under  like  circumstances,  an3  which  it  was  its  duty  not  to 
do,  or  that  the  defendant's  crew,  in  charge  of  the  engine, 
omitted  to  do  something  which  it  was  its  duty  to  do,  and 
which  a  reasonably  prudent  person  would  not  have  omitted 
to  do,  under  like  circumstances;  and  it  must  be  found  that 
the  doing,  or  omission  to  do,  was  the  proximate  cause  of 
the  injury  complained  of. 
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The  question  that  confronts  us  now  is:  Was  the  evi- 
dence such  that  men  of  ordinary  intelligence,  assuming 
them  to  be  reasonable  men  and  honest  searchers  after  the 
truth,  could  differ  as  to  the  guilt  of  the  defendant,  either 
in  omission  or  commission,  in  respect  to  the  matters 
charged, — could  reasonable  men  honestly  differ  as  to  the 
gnflSciency  of  the  proof  to  establish  the  ultimate  fact  of 
negligence  in  manner  and  form  as  charged?  To  justify 
the  court's  action  in  directing  a  verdict  against  the  plain- 
tiff, the  evidence  on  the  ultimate  fact  of  n^ligence  must 
80  fail,  in  its  probative  force,  that  honest  minds,  searching 
for  the  truth,  could  honestly  reach  no  other  conclusion  than 
that  reached  by  the  court.  It  seems  to  have  been  the  thought 
of  the  court  that  the  record  did  so  fail  in  its  proof. 

This  brings  us  to  a  consideration  of  the  evidence. 

The  first  witness  called  for  the  plaintiff  was  the  engineer 
m  charge  of  the  train.  He  testified  that  he  approached^the 
place  where  the  plaintiff  was,  on  a  curve  in  the  cut ;  that, 
on  the  banks  of  the  cut,  the  weeds  were  growing  so  high 
that  he  could  not  see  beyond  them ;  that  the  banks  of  the 
cut  and  the  weeds  on  the  banks  shut  off  his  view,  as  he 
approached  the  place  where  he  collided  with  plaintiff's  prop- 
erty; that  he  was  at  all  times  on  the  watch,  and  looking 
straight  ahead,  but  did  not  discover  the  plaintiff  and  his 
peril  until  he  was  within  200  feet  of  the  plaintiff,  because 
of  the  curve  in  the  track,  the  banks  of  the  cut,  and  the 
weeds  growing  on  the  banks ;  that,  as  soon  as  he  saw  plain- 
tiff, he  rang  the  bell  and  blew  the  whistle,  set  the  brakes 
and  shut  off  the  engine,  put  on  the  emergency  and  the  re- 
verse,— and  that  was  all  he  could  do;  that,  when  he  first 
saw  the  plaintiff,  the  plaintiff  was  driving  down  the  track 
ahead  of  him ;  that  he  stopped  the  train  within  230  or  240 
feet,  after  discovering  the  plaintiff.  He  further  testified 
that  he  blew  the  whistle  at  a  grade  crossing  to  the  west, 
giving  the  usual  signal  as  he  approached  the  crossing.    This 
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grade  crossing  was  a  half  or  a  quarter  of  a  mile  west  of 
where  the  accident  occurred. 

The  next  witness  was  the  conductor.  His  testimony 
was  to  the  effect  that  he  was  in  the  engineer's  cab,  and 
standing  directly  behind  the  engineer,  as  they  passed  through 
the  cut,  looking  straight  ahead ;  that  the  train  was  within 
200  feet  of  the  mower  when  he  first  saw  it ;  that  the  whistle 
was  blown  and  the  brakes  set ;  that  the  track  through  the 
cut  curved  to  the  left;  that  the  engineer  was  sitting  down, 
looking  straight  ahead ;  that  he  was  standing  right  behind 
him,  looking  over  his  head ;  that  plaintiff  was  driving  down 
the  track,  astride  the  rails ;  that  he  did  not  know  the  plain- 
tiff was  there  before  he  saw  him ;  that  the  banks  of  the  cut 
and  the  weeds  growing  on  the  banks  were  so  high  that  one 
could  not  see  beyond  them ;  and  that  they  were  between  the 
plaintiff  and  the  approaching  train. 

The  fireman  testified  that  he  was  also  in  the  cab,  and 
looking  ahead;  that,  when  he  first  saw  the  plaintiff,  the 
engine  was  within  200  feet  of  where  plaintiff  then  was. 
He  corroborates  the  other  witnesses  as  to  the  efforts  made 
to  stop  the  train,  and  as  to  the  signals  given. 

Plaintiff,  called  in  his  own  behalf,  testified  that  the 
curve  in  the  track  where  the  accident  happened  was  to  the 
left;  that  the  track  makes  a  curve,  which  takes  it  in  an 
easterly  direction ;  that  the  top  of  the  bank,  or  the  top  of 
the  cut,  was  about  6  feet;  that  the  weeds  had  not  been  cut 
on  the  north  side  of  the  track,  except  for  a  distance  of  about 
50  yards  immediately  back  of  where  he  was  at  the  time  he 
was  injuY^d.    He  testified : 

"At  the  time  I  met  with  the  accident,  I  was  driving 
east  on  the  right  of  way,  with  one  wheel  in  between  the 
tracks,  and  the  other  one  on  the  side  of  the  tracks.  The 
train  came  from  behind,  from  the  west.  The  first  thing  I 
knew,  a  whistle  sounded,  real  sharp.  I  looked  around;  1 
saw  the  train  coming  through  the  cut.     This  curve  runs 
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practically  all  the  way  through  the  cut.  I  wasn't  quite  in 
the  middle  of  the  cut.  The  train  was  150  feet  from  me 
when  I  first  saw  it.  A  wagon  road  crosses  the  track,  a  half 
or  a  quarter  of  a  mile  west  of  the  place  of  the  accident. 
I  had  been  cutting  weeds  for  some  time  before  the  accident. 
The  section  assigned  to  me  to  cut  was  about  6  miles  long. 
Trains  frequently  passed,  while  I  was  cutting  on  the  right 
of  way.  They  slowed  up,  but  no  train  stopped.  They  just 
checked  up  a  little.  They  wouldn't  slow  up  if  I  was  not 
on  the  track.** 

He  said  he  had  seen  three  hours  go  by  without  a  train, 
and  then  had  seen  three  trains  go  by  in  less  than  an  hour. 
He  further  testified  that  he  was  on  the  watch  for  approach- 
ing trains;  that,  when  he  discussed  with  the  foreman  the. 
danger  of  going  upon  the  track  to  cut  the  weeds,  the  fore- 
man said  he  recognized  the  danger,  but  that  he  would  speak 
to  the  train  crews,  and  have  them  keep  a  lookout  for  him. 
The  record  discloses,  however,  that  this  train  crew  knew 
nothing  about  the  fact  that  he  was  engaged  in  working 
upon  the  right  of  way,  or  was  liable  to  be  upon  the  track. 

Plaintiff  further  testifies  that  he  was  on  the  watch  for 
trains;  that  he  did  not  hear  the  whistle  or  the  signal  given 
for  the  west  grade  crossing ;  that  he  did  not  hear  any  signal 
until  the  train  was  within  150  feet  of  him;  that  he  im- 
mediately looked  back,  saw  the  train,  but  was  unable  to 
get  his  property  off  the  track  before  he  was  struck. 

It  happened  that,  during  the  time  immediately  preced- 
ing the  accident,  the  plaintiff  was  running  his  mower  in 
gear  over  the  ties,  engaged  in  mowing  the  grass  as  far  out 
on  the  south  side  of  the  track  as  his  sickle  would  extend. 

That  he  did  not  hear  the  sound  of  the  whistle,  under 
the  circumstances,  is  without  probative  force  even  tending 
to  n^ative  the  fact  that  the  signal  was  given,  or  to  estab- 
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lish  the  fact  affirmatively  that  the  signals 

^'  SSttve^'akd       ^^^  ^^*  given.    He  had  shown  by  three  wit- 
n^tire  te«-       nesses,   who  were  in   a  position  to  know 

whether  signals  were  given,  that  they  were, 
in  fact,  given.  The  mere  fact  that  he  did  not  hear  them, 
under  these  circumstances,  does  not  negative  the  positive 
testimony  that  these  things  actually  occurred. 

It  will  be  noted  from  plaintiff's  petition  that  he  predi- 
cates liability  on  the  part  of  the  defendant  on  the  doing,  or 
the  omission  to  do,  certain  things : 

(1)  That  the  train  was  run  at  a  high  and  dangerous 
rate  of  speed.  There  is  no  evidence  of  the  speed  at  which 
this  train  was  run. 

(2)  That  defendant  did  not  have  the  engine  under 
proper  control.  There  is  no  evidence  of  this.  The  engineer 
was  at  his  post,  and,  so  far  as  this  record  shows,  the  engine 
in  perfect  order,  all  the  appliances  were  in  working  order, 
and  were  used  to  stop  the  train. 

(3)  That  a  reasonable  lookout  was  not  kept  up  by  those 
in  charge  of  the  engine.  There  is  no  evidence  in  the  record 
that  those  in  chaise  of  the  train  did  not  keep  a  reasonable 
lookout  ahead  for  any  obstructions  on  the  track. 

(4)  That  the  engineer  failed  to  exercise  reasonable  care 
to  stop  the  train  after  he  discovered  plaintiff  and  his  peril. 
There  is  no  evidence  in  this  record  that  the  train  could  be 
stopped  any  sooner  than  it  was  stopped  after  discovering 
the  plaintiff's  peril. 

(5)  That  no  signals  of  warning  were  given.  The  evi- 
dence on  this  point  is  that  signals  were  given. 

To  meet  the  difficulties  of  the  situation,  as  presented 
by  the  record  up  to  this  point,  the  plaintiff  further  testi- 
fied in  his  own  behalf,  corroborated  by  another,  as  follows : 

"I  made  a  special  trip  down  there,  the  other  day,  to 
look  at  the  cut  and  see  the  conditions.  I  took  Mr.  Bishop 
with  me,  and  we  made  observations  or  measurements  with 
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reference  as  to  how  far  you  conld  see  from 
*■  S^Smentt.        *^®  point  of  the  accident  back  towards  the 

northwest.  We  had  a  little  boy,  nine  years 
of  age,  of  ordinary  height,  stand  ^here  the  mower  was, 
and  then  we  went  on  northwest  for  a  distance  of  21  rails, 
and  we  conld  see  the  boy.  The  boy  was  standing  just 
where  the  mower  was,  jiMt  south  of  the  edge  of  the  dramage 
there,  and  his  feet  were  about  even  with  the  tops  of  the  ties. 
The  rails  were  30  feet  in  length,  and  we  could  see  the  boy 
a  little  farther  than  21  rails.  The  cut  slopes  down  to  a 
level  with  the  right  of  way,  about  40  yards  northwest  of 
the  place  of  the  accident." 

Bishop,  who  was  with  the  plaintiff,  and  who  was  called 
by  the  plaintiff  as  witness,  testified : 

"The  little  boy  was  placed  on  the  south  side  of  the  drain- 
age, 3  or  4  feet  south  of  the  track,  so  his  feet  were  about 
level  with  the  top  of  the  ties.  Plaintiff  and  I  then  walked 
up  the  track,  and  went  as  far  as  we  could  see  him,  which 
was  21  rails.  The  point  of  the  accident  was  about  the  center 
of  the  cut.  From  the  point  of  the  accident  in  each  direc- 
tion, the  cut  decreased  gradually,  so  that,  in  about  100 
yards,  the  surface  of  the  right  of  way  is  about  level  with 
the  track.  Prom  about  100  yards  northwest  of  the  acci^ 
dent,  where  the  cut  runs  out,  the  track  is  then  on  a  grade, 
and  as  you  go  on  northwest,  it  gets  to  be  a  pretty  good 
grade.  This  grade  extends  about  half  or  a  quarter  of  a 
mile,  and  then  there  is  another  little  cut,  and  then  a  grade 
again.  At  the  point  of  the  accident,  the  cut  on  the  north 
side  of  the  track  is  about  4  feet  above  the  top  of  the  rails. 
It  is  about  the  same  on  the  south  side.  At  the  point  of  the 
accident,  the  top  of  the  cut,  there  is  about  a  2-foot  raise  out 
to  the  fence  at  the  north  edge  of  the  right  of  way.  There  is 
a  cut  there,  through  most  of  the  length  of  that  curve. 
The  ties  stick  out  about  a  foot  beyond  the  rails^  and  then 
from  the  end  of  the  tie  on  down  to  the  drainage  covers  a 


296  BowBRY  V.  Wabash  R.  Co.  [1S5  Iowa 

distance  of  4  feet;  then  the  cut  b^ns  to  slope  up.  In  other 
words,  it  is  about  5^  feet  from  the  rail  to  where  the  cut 
commences.  From  the  point  of  the  accident  on  northwest, 
one  could  see  300  feet*  before  the  track  straightened  out. 
Had  the  little  boy  been  standing  on  the  rail,  I  think  I  conld 
have  seen  him." 

The  accident  occurred  in  September,  1915.  The  trial 
was  had  about  October,  1917;  so  it  was  nearly  two  years 
after  the  accident  that  this  experiment  was  made.  It  is 
not  shown  that  the  conditions  were  then  the  same.  In 
fact,  in  some  respects  it  is  shown  that  the  conditions  were 
not  the  same.  It  is  shown  that  all  the  weeds  on  the  north 
side  were  cut  down  at  the  time  this  experiment  was  made. 
Another  significant  fact  in  this  experiment  is  that  the  boy 
was  placed  south  of  the  track,  instead  of  on  the  track  be- 
tween the  rails,  and  that  the  boy  was  placed  at  a  point 
some  distance  south  of  where  the  plaintiff  was  at  the  time 
of  the  accident.  Without  this  testimony,  there  is  positiye 
proof  introduced  by  the  plaintiff  negativing  the  matters 
upon  which  he  relies  for  recovery.  Does  this  proof  make 
it  a  jury  question? 

It  is  true  the  plaintiff  is  not  bound  by  the  testimony 
of  the  train  crew.  He  may  show  the  fact  to  be  other  than 
as  testified  to  by  them,  and  in  so  doing,  lay  a  foundation 
for  recovery ;  but  he  has  seen  fit  to  introduce  the  train  crew, 
and  by  so  doing,  has  vouched  for  their  credibility,  and  has 
taken  their  statements  upon  the  facts  in  issue.  The  testii 
mony  given  by  the  plaintiff  himself  can  do  no  more  than 
inferentially  show  a  state  of  facts  other  and  different  from 
that  which  is  testified  to  by  the  train  crew,  and  it  was  in- 
tended, inferentially,  to  establish  a  state  of  facts  other  and 
different  from  that  testified  to  bv  the  train  crew.  Does  it 
do  so  ?  The  testimony  of  the  train  crew  is  that  the  signals 
were  given.  The  testimony  of  the  plaintiff  is  that  he  did 
not  hear  the  signals.    The  conditions  that  attended  plain- 
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tiff  at  the  time  leave  both  statements  proven :  First,  that 
the  signals  were  given;  and  second,  that  he  did  not  hear 
them.  That  he  did  not  hear  them  does  not,  under  the  cir- 
comstances  that  attended  them,  even  tend  to  negative  the 
fact  that  they  were  given.  The  second  proposition  which 
the  plaintiff  seeks  inferentially  to  establish  is  that,  because 
he  and  his  friend  visited  the  place  some  time  afterwards, 
under  changed  conditions,  and  were  able  to  see,  for  600 
feet,  a  boy  standing  at  a  point  south  of  the  track,  and  not 
where  the  plaintiff  was,  the  train  crew,  if  diligently  watch- 
ing, as  it  was  its  duty  to  do,  should  have  seen,  and  therefore 
did  see,  plaintiff  for  600  feet  before  the  contact,  and,  hav- 
ing been  able  to  stop  the  train  in  240  feet,  as  they  did,  it 
follows  that  they  could,  if  they  had  exercised  diligence, 
have  seen  the  plaintiff  in  time  to  have  stopped  the  train, 
in  the  exercise  of  reasonable  diligence,  after  discovering 
the  plaintiff  and  his  peril.  To  make  the  inference  justifiable, 
the  conditions  must  be  the  same  as  that  which  attended 
the  engineer  at  the  time.  This  is  not  shown  to  be  true, — in 
fact,  \s  shown  not  to  be  true;  and,  therefore,  the  inference 
fails.  We  think  the  record  fails  to  establish  the  plaintiff's 
daim,  and  as  to  this  conclusion,  reasonable  minds  could 
not  differ,  and  the  court  was  right. 

We  do  not,  therefore,  enter  upon  a  discussion  of  wheth- 
er the  plaintiff  was  guilty  of  contributory  negligence, 
but  we  have  to  say  this :  that,  if  the  plaintiff's  testimony 
has  probative  force  on  the  issues  tendered,  he  was  watch- 
ing and  listening  for  approaching  trains,  knew  and  ap- 
preciated the  peril  of  his  situation;  knew  that  he  was  in 
a  cut;  knew  that  the  view  of  the  approaching  engine  was. 
to  some  extent  obscured;  knew  that  this  train  could  have 
been  seen  for  600  feet  before  it  reached  him;  and  yet  he 
did  not  discover  its  approach  until  it  was  within  160  feet 
of  him,  and  at  a  time  when  it  was  too  late  for  him  to  ex- 
tricate himself  from  his  situation. 
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Upon  the  whole  record,  we  think  the  case  must  be  af- 
firmed, and  it  is — Affirmed. 

Ladd,  C.  J.,  Prbston  and  Stevens,  JJ.,  concur. 


CoHN,  Baer  &  Herman,  Appellees,  v.  David  Hromberg,  Ap- 
pellant. 

JUDGMENT:      Poreign   Judgment — ^Defenae.    A   Jadgment   defend- 

1  ant,  sued  in  this  state,  on  a  Judgment  rendered  against  him  by 
a  court  of  competent  jurisdiction  in  another  state,  by  confes- 
sion upon  warrant  of  attorney,  may  show  that,  prior  to  the 
rendition  of  such  judgment,  he  and  the  plaintiff  in  said  judg- 
ment cancelled  said  loarrant  of  attorney  by  mutually  adjusting 
and  settling  all  existing  claims  between  them. 

PBINOIPAIi    AND    SURETY:    Pleading    Counterclaim.    A   surety 

2  may,  with  the  consent  of  the  principal,  interpose  any  counter- 
claim which  would  be  available  in  favor  of  the  principal  as 
against  such  indebtedness. 

SET-OFF    AND    COUNTEBOLAIM:     Bight    of    Surety.    A    surety 

3  may  not,  in*  an  action  on  the  contract  of  suretyship,  plead,  as  a 
counterclaim,  claims  assigned  to  him  by  the  principal  after  the 
commencement  of  the  action.     (Sec.  3570,  Code,  1897.) 

DAMAGES:     Speculative    Damages — ^Evidence.    Evidence  reviewed, 

4  in  an  action  wherein  recovery  was  sought  for  commissions  lost 
by  reason  of  the  wrongful  discharge  of  an  agent,  and  held  to  be 
fatally  lacking  in  certainty. 

Appeal  from  Appanoose  Di&trict  Court. — ^D.  M.  Anderson, 

Judge. 

January  23,  1919. 

Action  upon  a  judgment  by  confession  upon  warraat 
of  attorney  of  record  in  Cook  County,  Illinois. — Reversed. 

Howell,  Elgin  d  HoweU,  for  appellant. 

H,  E,  Valentine,  for  appellees. 
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Stevens^  J. — I.  One  Jacobi,  son-in-law  of  defendant, 
was  employed  by  a  contract  in  writing,  as  salesman  for 
plaintifP  for  one  year  from  Angast  1^  1913,  to  Augnst  1, 1914. 

The  compensation  to  be  paid  was  7^^  per 

^  fraSsiuivdg-      ^°*  ^^  *^^  ^^^  ®^®®  made  by  him  and 
^^'  *^  consummated  by  the  delivery  of  the  goods. 

The  contract  also  provided  for  advance  pay* 
maits  to  him  as  follows :  f 25  per  week,  and,  when  on  the 
road,  an  additional  sum  of  |60  per  week.  All  soms  ad- 
vanced were  to  be  charged  to  Jacobi,  and  repaid  out  of 
the  commissions  earned;  and  if  the  total  earnings  at  the 
close  of  the  contract  were  less  than  the  amount  advanced 
to  him,  he  agreed  to  pay  the  difference  to  plaintiff  in  cash. 
For  the  purpose  of  securing  the  payment  of  the  latter  sum, 
the  defendant  executed  an  instrument  in  writing,  by  the 
terms  of  which  he  bound  himself  to  pay  plaintiff  whatever 
amount,  if  any,  was  due  it  from  Jacobi,  when  the  services 
were  concluded,  and  further  authorized  any  attorney  of  rec- 
ord in  Cook  County,  in  term  time  or  vacation,  to  appear  for 
him  and  confess  judgment  therefor,  together  with  costs  and 
a  reasonable  sum  for  attorney  fees.  After  working  about 
six  months,  Jacobi  was  discharged  by  plaintiff.  At  the  time 
of  his  discharge,  he  was,  as  shown  by  plaintiff's  books^  in- 
debted to  it  in  the  sum  of  ^76.40«  On  September  12,  1914, 
one  Ward  B.  Sawyer,  an  attorney  of  record  in  Cook  Coun- 
ty, appeared  in  the  circuit  court  thereof  in  term  time^  and 
confessed  judgment  against  the  defendant  for  the  above 
amount  and  costs. 

On  December  12,  1914,  plaintiff  commenced  suit  in  the 
district  court  of  Appanoose  County,  Iowa,  upon  the  judg- 
ment so  entered.  Numerous  defenses  to  plaintiff's  cause  of 
action  were  pleaded,  among  which  were  (a)  that  the  alleged 
warrant  of  attorney  was  void  under  the  laws  of  niinois, 
and  did  not  confer  authority  upon  Sawyer  to  confess  judg- 
ment against  him,  and   (b)  that  same  was  cancelled,  re- 
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scinded,  and  revoked  by  mutual  agreement  of  the  parties, 
before  judgment  was  entered.  At  the  close  of  all  the  eyi- 
dence,  the  court,  upon  motion  of  counsel  for  plaintiff,  di- 
rected the  jury  to  return  a  verdict  in  its  favor. 

While  numerous  alleged  errors  of  the  court  are  com- 
plained of  by  counsel  for  appellant,  most  of  them,  in  view 
of  a  verdict  for  plaintiff  by  direction  of  the  court,  have  no 
conceivable  merit  upon  this  appeal,  and  will  not  be  dis- 
cussed. The  principal  questions  involved  are  whether  cer- 
tain defenses  pleaded  by  defendant  were  available  to  him 
against  the  judgment  rendered  by  an  Illinois  court  of  com- 
petent jurisdiction,  and  whether  the  issues  tendered  there- 
by, together  with  a  counterclaim  for  a  considerable  sum, 
should  have  been  submitted  to  the  jury. 

Section  88,  Hurd's  Revised  Statutes,  1913,  page  1873, 
is  as  follows : 

"Any  person,  for  a  debt,  bona  fide  due,  may  confess 
judgment  by  himself  or  attorney  duly  authorized  either  in 
term  time  or  vacation  without  process." 

The  ground  upon  which  the  validity  of  the  warrant 
of  attorney  is  assailed  by  defendant  is  that  it  was  obtained 
by  fraud,  and  does  not  fix  the  amount  for  which  judgment 
may  be  confessed,  or  contain  provisions  for  determining 
same.  Instruments  of  the  character  in  question  are  uni- 
versally strictly  construed.  Hamilton  v.  Schoenberget,  47 
Iowa  385 ;  CuykenddU  v.  Doe,  129  Iowa  463 ;  Ga/rdner  v, 
Bwm,  132  111.  403  (23  N.  E.  1072) ;  Weber  v.  Powers,  213  HI. 
370  (72  N.  E.  1070) ;  First  Nat.  Btmk  v.  WhUe,  220  Mo. 
717  (120  8.  W.  36) ;  National  Exdh.  Btmk  v.  Wiley,  (Neb.) 
92  N.  W.  582. 

Article  4,  Section  1,  of  the  Constitution  of  the  United 
States  provides  that: 

^^FuU  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records  and  judicial  proceedings  of  every 
other  state.    And  the  Congress  may,  by  general  laws,  pre- 
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scribe  the  manner  in  which  such  acts,  records  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof." 

But  judgments  of  a  sister  state  are  entitled  to  no  greater 
credit  in  the  courts  of  this  state  than  will  be  given  thereto 
by  the  courts  of  the  state  where  rendered,  and  may,  in  an 
action  thereon,  be  impeached  for  want  of  jurisdiction  or 
fraud  in  their  procurement.  Rogers  v,  Owinn,  21  Iowa  58; 
Chaioupka  v.  Martin,  179  Iowa  1173;  Cuykendall  v.  Doe, 
sapra;  Mahoney  v.  State  Ins,  Co.,  133  Iowa  570;  Longue- 
viae  V.  May,  115  Iowa  709 ;  Teel  v.  Yost,  128  N.  Y.  387  (28  N. 
E.  353) ;  Forrest  v.  Fey,  218  111.  165  (75  N.  E,  789) ;  Mottu  v. 
Davis,  151  N.  C.  237  (65  S.  E.  969) ;  Gray  v.  Richmond 
Bicycle  Co.,  167  N.  Y.  348  (60  N.  E.  663) ;  Kenney  v.  8ur 
preme  Lodge,  (111.)  120  N.  E.  631. 

'H^hat  the  Constitution  and  the  congressional  enact- 
ment require  is  that  a  judgment  of  a  court  of  one  state,  if 
founded  upon  adequate  jurisdiction  of  the  parties  and  sub- 
ject-matter, shall  be  given  the  same  faith  and  credit  in  a 
court  of  another  state  that  it  has  by  law  or  usage  in  the 
courts  of  the  state  of  its  rendition*  This  presupposes  that 
the  law  or  usage  in  the  latter  state  will  be  brought  to  the 
attention  of  the  court  in  the  other  state  by  appropriate 
all^ation  and  proof,  or  in  some  other  recognized  mode; 
for  the  courts  of  one  state  are  not  presumed  to  know,  and 
therefore  not  bound  to  take  judicial  notice  of,  the  laws  or 
usage  of  another  state.  Hamley  v,  Donoghue,  116  U.  S.  1; 
Chicago  d  A,  R.  Co.  v.  Wiggins  Ferry  Co.,  119  U.  S.  615; 
Lloyd  V.  Matthews,  155  U.  S.  222 ;  Western  Life  Ind.  Co.  v. 
Rupp,  235  U.  S.  261.    Here,  the  law  or  usage  in  Tennessee, 

m 

where  the  judgment  was  rendered,  was  not  in  any  way 
brought  to  the  attention  of  the  Louisiana  court,  and  therefore 
an  essential  step  in  invoking  the  full  faith  and  credit  clause 
was  omitted."  Oasquet  v.  Lapeyre,  242  U.  S.  367  (61  L. 
Ed-  367). 

Mr.  Justice  Dillon,  speaking  for  the  court  in  Rogers  v. 
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Qvmm,  21  Iowa  58,  referring  to  an  equitable  defense  set  up 
in  an  answer  to  a  cause  of  action  based  upon  a  judgment  of 
a  Kentucky  court,  said : 

"It  is  true  that,  for  many  purposes,  the  judgment  of 
the  court  of  another  state  is  conclusive,  but  not  for  all. 
Thus,  in  a  suit  on  a  foreign  judgment,  it  is  settled,  both  in 
the  Federal  and  state  courts,  that  the  judgment  debtor  may 
successfully  defend,  by  showing  that  the  attorney  who  en- 
tered an  appearance  for  him  had  no  authority  to  do  so. 
Harahey  v.  Blackmarr,  20  Iowa  161,  and  authorities  there 
collected.  And  courts  are  in  the  constant  habit  of  reliev- 
ing parties  upon  equitable  terms  from  judgment  rendered 
against  them  in  consequence  of  the  fraudulent  acts  of  the 
successful  party  or  his  attorney.  Id.,  and  cases  cited;  5 
Am.  L.  Reg.  (N.  S.)  389,  and  cases  cited;  2  Story,  Eq.,  Sec- 
tions 194,  195;  Pearce  v,  Olney,  20  Conn.  544,  approved 
12  N.  Y.  156;  Milne  v.  Van  Bmhirk,  9  Iowa  558.  If  the 
judgment  sued  on  had  been  rendered  by  a  court  in  Iowa,  the 
facts  found  by  the  court  below  would  be  a  good  defense,  at 
least  in  equity,  to  an  action  upon  it,  or  sufiBcient  to  require 
a  court  of  equity,  upon  petition  filed  for  that  purpose,  to 
cancel  it.  And  we  cannot  doubt  that  they  would  be  so  re- 
garded by  the  courts  of  Kentucky,  if  this  action  had  been 
brought  in 'that  state,  or  if  the  defendant  in  that  state  had 
sought  relief  against  the  judgment.  So  that,  if  we  should 
hold  as  the  appellant  insists  we  should,  we  would  be  giving 
to  the  judgment  of  the  court  of  one  sister  state  a  greater  force 
and  effect  than  it  would  have  there,  and  a  greater  force 
and  effect  than  we  would  give  to  a  like  judgment  rendered 
by  our  own  courts.  This,  the  Constitution  of  the  United 
States  and  the  act  of  Congress  do  not  require.  We  are  on)} 
required  to  give  to  it  the  same  effect  here  that  it  would  have 
in  the  state  of  Kentucky." 

Judgment  by  confession  upon  warrant  of  attorney  is 
not  authorized  in  this  state.     Hamilton  v,  Schoefiberger, 
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supra;  Cuykendall  v.  />oe^ -supra.  But  where  valid  by  the 
law  of  the  state  where  entered,  it  will  be  given  the  same 
force  and  effect  by  the  courts  of  this  state  as  is  accorded 
thereto  in  the  state  where  rendered.  Cuykendall  v.  Doe, 
supra. 

No  notice  was  served  upon  the  defendant,  and  he  ap- 
pears not  to  have  known  of  the  proceedings  in  the  Illinois 
court  until  this  action  was  commenced.  The  only  jurisdic- 
tion obtained  by  the  circuit  court  of  Cook  County  over  the 
defendant  was  such  as  the  instrument  in  question  conferred. 
If  the  attorney  who  signed  the  confession  was  not 
authorised  to  do  so,  then  the  Illinois  court  was  without 
authority  or  jurisdiction  to  enter  judgment  thereon.  The 
court  was  bound  to  act  within  the  strict  authority  con- 
ferred by  the  instrument  executed  by  defendant.  If  the  au- 
thority conferred  thereby  had  been  previously  cancelled, 
rescinded,  or  revoked,  the  judgment  was  wholly  void.  Cfreen 
V.  Equitable  Mut.  L.  d  E.  Assiu,  105  Iowa  628,  633;  Cuy- 
kendall V.  Doe,  129  Iowa  453 ;  Hester  v.  Prink,  189  Mo.  40 
(176  S.  W.  481) ;  Mottu  v.  Davis,  151  N.  C.  237  (65  S.  E. 
969) ;  Weber  t\  Powers,  supra ;  Jaster  v.  Currie,  69  Neb.  4 
(94  N.  W.  995) ;  First  Nat.  Ba^ik  v.  White,  supra ;  Dobbins 
V.  Dupree,  39  Ga.  394 ;  Chicago  Bldg.  Society  v.  Haas,  111 
III.  176 ;  Davant  v.  Carlton,  57  Qa.  489. 

The  Supreme  Court  of  Nebraska,  in  National  Exch. 
Bank  v.  Wiley,  92  N.  W.  582,  held  that  a  judgment  by  con- 
fession upon  a  warrant  of  attorney,  entered  by  an  Ohio 
court  of  competent  jurisdiction,  was  void  because  the  at- 
torney confessing  same  had  no  authority  to  do  so.  The 
judgment  of  the  Nebraska  court  was,  upon  error  to  the  Su- 
preme Crurt  of  the  United  States,  afiSrmed.  195  U.  S.  257 
(49L.  Ed.  184). 

The  rule  was  laid  down  in  Shumijoay  t?.  StUUnan,  6 
Wend.  (N.  Y.)  448,  453,  that: 

'The  judgment  of  a  court  of  general  jurisdiction,  in  any 
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state  in  the  Union,  is  equally  condusiTe  upon  the  parties 
in  all  the  other  states  as  in  the  state  in  which  it  was  ren- 
dered. This,  however,  is  subject  to  two  qualifications:  (1) 
If  it  appears  by  the  record  that  the  defendant  was  not 
served  with  process,  and  did  not  appear  in  person  or  by  at- 
torney, such  judgment  is  void;  and  (2)  if  it  appears  by  the 
record  that  the  defendant  appeared  by  attorney,  the  de- 
fendant may  disprove  the  authority  of  such  attorney  to 
appear  for  him."  Teel  v.  Tost,  128  N.  Y.  387  (28  N.  E.  353). 
Jacobi  testified,  upon  the  trial,  that,  some  time  before  suit 
was  brought,  he  and  defendant  went  to  Chicago,  and  talked 
the  matter  of  his  indebtedness  over  with  plaintiff;  that,  at 
the  time,  plaintiff  was  indebted  to  him  for  commissions 
earned,  in  an  amount  in  excess  of  the  sum  claimed  by  plain- 
tiff; and  that  they  mutually  agreed  to  offset  one  claim 
against  the  other,  and  each  acknowledged  full  settlement 
thereof;  that  plaintiff  agreed  to  return  to  Jacobi  the  in- 
strument signed  by  defendant.  This  testimony  was  corrob- 
orated by  that  of  defendant.  No  other  evidence  was  offered, 
tending  to  prove  a  revocation  of  the  authority  conferrea 
by  the  warrant  of  attorney;  but  agreement  between  the 
parties  to  offset  mutual  claims,  one  against  the  other,  was 
valid  and  binding,  and  had  the  effect  of  extinguishing  the 
indebtedness,  and,  as  a  necessarv  incident  thereof,  revoked 
the  authority  conferred  by  the  written  instrument  upon 
Sawyer  to  confess  judgment  against  the  defendant.  A  set- 
tlement by  offsetting  mutual  accounts  was  as  effectual  to 
deprive  Sawyer  of  authority  to  act  under  the  warrant  of 
attorney  as  actual  payment  of  the  debt,  or  a  specific  revo- 
cation. The  evidence  offered  on  behalf  of  defendant  to  sus- 
tain his  claim  of  settlement  was  at  least  sufficient  to  entitle 
him  to  have  that  issue  submitted  to  the  jury.  Whether  the 
judgment  was  void  because  of  some  defect  in  the  warrant  of 
attorney,  or  whether  same  may  be  collaterally  attacked 
for  fraud  practiced  upon  the  defendant  at  the  time  the  in- 
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stniment  was  signed,  depends  upon  the  laws  of  the  state  of 
Illinois,  proof  of  which  as  to  numerous  material  matters 
is  wanting. 

II.  The  amount  of  the  Illinois  judgment  was  errone* 
ous  in  two  or  three  particulars.  PlaintiflP  failed  to  give  de- 
fendant credit  for  a  portion  of  the  commissions  to  which  it 
is  conceded  he  was  entitled,  and  included  therein  a  charge 
of  |12  for  an  overcoat,  together  with  some  other  small 
items.  Counsel  for  appellant  quite  earnestly  argues  that  the 
inclusion  of  these  items  rendered  the  judgment  wholly  void. 
It  would  seem,  however,  that  the  judgment  was  erroneous 
only  to  the  extent  that  it  was  unauthorized.  Davenport  v. 
Wright,  61  Pa.  St.  292. 

Plaintiff's  attorney,  at  the  time  of  moving  for  a  directed 
verdict,  also  requested  the  court  to  instruct  the  jury  to  de- 
duct the  aggregate  of  the  items  erroneously  included  in  the 
Illinois  judgment,  and  to  return  a  verdict  only  for  the  prop- 
er balance.  This  request  was  sustained,  and  the  verdict  re- 
turned was  for  the  difference  between  the  sums  advanced  un- 
der the  contract,  and  the  commissions  allowed.  Defendant 
complains  of  the  court  for  permitting  the  deduction  to  be 
made  by  the  jury;  but  this  was,  of  course,  without  preju- 
dice to  him.  f 

III.  Defendant,  by  way  of  counterclaim,  alleged  that 
Jacobi  was  damaged  in  the  sum  of  |1,000  because  of  his 
wrongful  discharge  by  plaintiff,  and  that  this  claim,  'to- 
gether with  an  item  of  $435  claimed  by 

^'  Sil^SiSiiL.  Jacobi  as  a  balance  due  him  for  commis- 
J^^J  coun-  gions,  was  assigned  to  him  in  writing,  bear- 
ing date  March  29,  1916,  which  was  after 
this  suit  was  commenced.  The  $436  item  is  based  upon  the 
aggregate  amount  of  sales  made  by  another  salesman  in  the 
territory  assigned  to  Jacobi,  after  the  plaintiff  discharged 
the  latter.  Defendant  also  set  up  in  his  answer  that  he 
signed  the  instrument  agreeing  to  pay  whatever  indebted- 

VOL.  186  lA.— 20 
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ness  would  be  due  it  from  Jacobi,  as  surety  only,  and  plead- 
ed the  above  alleged  claims  for  damages  and  commissions 
as  a  counterclaim,  under  Section  3572  of  the  Code.  This 
he  had  a  right,  with  the  consent  of  his  principal,  to  do. 
Reeves  v.  Chambers,  67  Iowa  81,  83 ;  Beh  v.  Ray,  127  Iowa 
246,  248 ;  Secor  v.  8wer,  165  Iowa  673,  676. 

Upon  objection  of  counsel  for  plaintiff,  the  written  as- 
signment was  denied  admission  in  evidence;  but  all  of  the 
competent  evidence  offered  by  defendant  in  support  of  his 
counterclaim  was  admitted.  Defendant  was  not  prejudiced 
by  the  ruling  of  the  court  sustaining  the  objection  to  the 
offer  of  the  assignment.  Possibly,  same  might  have  been 
admissible  for  the  purpose  of  showing  consent  of  Jacobi  to 
plead  the  items  as  a  counterclaim,  under  Section  3672. 

Section  3570  of  the  Code  provides: 

^'Each  counterclaim  must  be  stated  in  a  distinct  count 
or  division,  and  must  be:    *    *    • 

"3.    Any   new    matter   constituting    a 

••  5S;S2L  ^^       cause  of  action  in  favor  of  the  defendant,  or 

of^'orety!^*      all  of  the  defendants  if  more  than   one, 

against  the  plaintiff,  or  all  of  the  plaintiffs 
if  more  than  one,  and  which  the  defendant  or  defendants 
might  have  brought  when  suit  was  commenced,  or  which 
was  then  held,  either  matured  or  not,  if  matured  when  so 
plead." 

*  As  the  assignment  of  the  items  constituting  the  coun- 
terclaim was  made  after  suit  was  commenced,  the  defendant 
could  not  rely  thereon  or  plead  same  as  a  counterclaim. 
Caicker  City  Bt.  Bwnk  v.  Jefimmgs,  89  Iowa  230. 

The  court  withdrew  the  counterclaim  from  the  consid- 
eration of  the  jury,  upon  the  ground  that  defendant  failed 
to  prove  the  allied  damages.    In  this,  we  think  the  court 

was  right.   All  of  the  competent  evidence  of- 

*•  ^^"^"{f  •  fered  by  defendant  upon  this  point  was  ad- 

^^ges:  evi-      mitted  by  the  court.     The  jury  could  not 

have  formed  an  intelligent  conclusion  as  to 
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the  amount  of  damages,  if  any,  that  were  sustained  by  Ja- 
cobi.  While  it  is  true  that  plaintiff  agreed  to  pay  Jacob! 
7%  per  cent  commission  for  all  goods  sold,  delivered,  and 
paid  for,  the  latter  was  to  pay  the  necessary  expenses  in- 
curred by  him  in  making  such  sales.  He  could  not,  there- 
fore, recover  the  full  amount  of  commissions  due  for  sales 
made  in  the  territory  assigned  to  him.  His  earnings  as 
damages  would  have  to  be  depreciated  by  the  amount  of  ex- 
pense necessarily  incurred  in  selling  the  goods.  Hichhorn, 
Mack  d  Co.  V.  Bradley,  117  Iowa  130;  Howard  v.  Broum, 
168  Iowa  410,  417.    No  evidence  thereof  was  offered. 

Many  other  alleged  errors  are  discussed  by  counsel  for 
appellant,  most  of  which  were  wholly  without  prejudice  in 
the  court  below.  In  view  of  the  conclusion  reached  herein, 
we  refrain  from  further  consideration  thereof.  On  account 
of  the  errors  pointed  out,  the  judgment  of  the  court  beiow 
must  be  and  is — Reversed. 

Ladd,  C.  J.,  Qaynoe  and  Preston,  JJ.,  concur. 


Bbbtha  Miller,  Appellee,  v.  City  op  Eldon,  Appellant.     . 

APPEAI<  AND  SBBOB:    Presence  of  Facts  Justifies  Ezdnsion  of 

1  Opinion.  Receiving  an  opinion  from  one  party  on  a  certain 
matter  and  rejecting  the  opinion  of  the  other  party  on  the  same 
matter  is  harmless  error,  when  the  Illuminating  facts  bearing 
on  the  matter  in  controversy  are  fully  before  the  Jury.  So  held 
as  to  whether  a  party  had  his  team  under  control. 

DABiAOES:    Services   Rendered   by   Unlicensed   Practitioner.    One 

2  injured  by  actionable  negligence  may  recover  of  the  wrongdoer 
such  reasonable  sum  as  has,  in  good  faith,  been  paid  for  nec- 
essary medieal  services,  even  tKough  the  prctctitioner  was  un- 
licensed, and  therefore  practicing  In  violation  of  law. 

Appeal  from  Wa/pello  District  Court. — C.  W.  Vbbi^ilion, 

Judge. 

January  23,  1919. 
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Plaintiff  alleged  in  her  petition  that  a  team  of  horseis, 
which  she  was  driving  upon  one  of  the  streets  of  defendant 
city,  became  frightened  at  an  excavation  and  some  obstruc- 
tions in  the  street,  causing  her  to  be  thrown  from  the  buggy 
and  severely  injured,  her  buggy  to  be  broken  and  damaged, 
and  one  of  the  horses  so  injured  that  it  had  to  be  killed. 
There  was  judgment  upon  the  verdict  of  the  jury  in  her 
favor  for  |1,000,  and  defendant  appeals. — Affirmed. 

Adelhert  Christie  and  Merrill  C.  QUmore,  for  appellant. 

Jaques  &  Jdques,  for  appellee. 

Stevens,  J. — I.  But  two  questions  are  argued  by  coun- 
sel for  appellant.  Plaintiff  was  permitted  to  testify  that 
she  approached  the  obstruction  in  the  street  with  her  horses 

under    control.       Counsel    for    defendant 

^*  B&TOB^  pSi.      sought  to  offer  testimony  of  witnesses  who 

justiiiM  «?*       ®^w  *^®  accident  that,  in  their  opinion,  she 


op^SkM.  ^^^  ^^^9  ^^  said  time,  have  the  team  under 

control,  but  that  it  was  running  away.  Nu- 
merous witnesses  called  on  behalf  of  defendant  testified 
fully  and  minutely  to  the  appearance  of  the  team  at  the 
time,  and  after  it  had  passed  the  obstructions,  and  de- 
scribed the  efforts  of  plaintiff  to  stop  and  control  the  hors- 
es. From  the  details  shown,  the  jury  was  in  a  position  to 
determine  whether  the  team  was  under  the  control  of  the 
driver,  or  whether  the  same  was  running  away  at  the  time 
it  approached  the  scene  of  the  accident,  as  accurately  as  the 
witnesses  who  were  present  and  saw  the  occurrence.  If  it 
were  conceded  that  the  court  committed  error  in  the  re- 
spect claimed,  we  are  unable  to  perceive  wherein  the  de- 
fendant was  prejudiced  thereby. 

II.  Included  in  the  items  of  damages  for  which  plain- 
tiff sought  recovery  was  flOO  for  medical  services  allied  to 
have  been  rendered  her  by  a  chiropractor,  who,  it  is  conced- 
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ed,  was  not  authorized  to  practice  medicine 
2.  damaou:  in  the  state  of  Iowa.    Plaintiff  paid  for  the 

dered  by  lui^  services  rendered  before  this  action  was 
titioner.  ^'*^  commenced.  Defendant  objected  to  the  evi- 
dence offered  to  prove  this  item,  and  re- 
quested the  court  to  withdraw  the  same  from  the  jury.  The 
court,  however,  overruled  the  objection  and  motion  to  with- 
draw same,  and  i)ermitted  plaintiff  to  recover  therefor.  De- 
fendant complains  of  this  ruling  of  the  court,  and  seeks  a 
reversal  on  account  thereof. 

It  is  true  we  held,  in  Lynch  v.  Kathmann,  180  Iowa 
W7y  that  a  person  not  authorissed  to  practice  medicine  in 
this  state  cannot  recover  for  alleged  medical  services  ren- 
dered by  him.  See,  also,  Rader  v.  ElUott,  181  Iowa  156. 
But,  so  far  as  the  record  discloses,  plaintiff  employed  the 
chiropractor  and  paid  her  for  the  services  rendered  in  good 
faith.  Having  done  so,  she  was  entitled  to  recover  the  rea 
sonable  value  thereof.  Dixon  v.  Bell,  1  Starkie's  Rep.  287 
Mueller  v.  Kuhn,  69  111.  App.  358 ;  City  of  Chicago  v,  Hon 
ey,  10  111.  App.  535,  538;  Ktein  v,  Thompson,  19  Ohio  St 
569 ;  OMo  &  M.  R,  W.  Co.  v.  Dickerson,  59  Ind.  317 ;  Hous 
ton  d  T.  C.  R.  Co,  V.  Gerald,  60  Tex.  Civ.  App.  151  (128  S 
W.  166) ;  San  Antonio  St  R,  Co,  r.  Muth,  7  Tex.  Civ.  App 
443  (27  S.  W.  752) ;  Lester  v.  Howard  Bank,  33  Md.  558 
(3  Am.  Rep.  211) ;  Cheuvront  v.  Homer,  62  W.  Va.  476  (59 
8.  E.  964). 

It  follows  that  the  judgment  of  the  court  below  must 
be — Affirmed. 

Ladd,  C.  J.,  Qaynor  and  Preston,  JJ.,  concur. 


G.  W.  Storm,  Appellant,  v.  Gborgb  O.  Thompson,  Appellee. 

MABTBB  AKD  SEBVAKT:    Contractor  (?)  or  Employee  (?)     One 
who,  in  pursuit  of  his  regular  occupation,  contracts  to  remove 
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a  stated  number  of  trees  from  the  land  of  another,  for  a  stated 
price,  plus  the  wood  derived  from  such  trees,  and  performs  the 
work  solely  by  his  own  labor,  in  his  own  time,  and  with  his  own 
tools,  Is  a  "contractor." 

Appeal  from  Polk  District  Court. — ^Thos.  J.  Guthrie, 

Judge. 

January  23,  1919. 

Thk  opinion  states  the  casei. — Affirmed. 

John  D.  Denison  and  Royal  &  Royal,  for  appellant. 

Brockett,  BtroAis  &  Shwu)  and  Frank  T.  Jensen,,  for  ap- 
pellee. 

Weaver,  J. — The  plaintiflF,  for  a  period  of  two  years  or 
more,  had  made  a  business  of  what  he  calls  "tree  work/*^ 
Concerning  it,  he  says  his  occupation  was  "anything  to  be 
done  with  trees,  such  as  trimming,  removing,  and  chop- 
ping them  down.  That  is  the  way  I  make  my  living."  The 
defendant  was  a  contractor,,  engaged  in  grading  a  city 
street.  The  progress  of  this  work  appears  to  have  required 
the  removal  of  certain  trees  upon  the  land  through  which 
a  way  for  the  street  was  being  cut.  On  March  17,  1917,  the 
parties  entered  into  a  contract  for  the  removal  of  the  trees. 
The  agreement  was  in  writing,  and,  omitting  the  signatures, 
reads  as  follows: 

"This  contract,  entered  into  by  G.  W.  Storm,  party  of 
the  first  part,  and  G.  O.  Thompson,  party  of  the  second  part, 
witnesseth : 

"The  party  of  the  first  part  agrees  to  remove  by  grub- 
bing, if  necessary,  sixty-two  (62)  trees,  located  on  Sixth 
Avenue  between  Center  and  School  Streets,  for  the  sum  of 
seventy-five  (75)  dollars  and  the  wood  that  said  trees  will 
make. 

"Party  of  the  second  part  agrees  to  remove  stomps  from 
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job  and  furnish  teams  to  hanl  wood  to  No.  1060,  Sixth  Ave- 
nue.'* 

Plaintiff  proceeded  with  the  work  mentioned  in  the 
contract,  and,  while  so  engaged,  and  in  the  act  of  remov 
ing  one  of  the  trees,  he  was  accidentally  injured,  in  such 
manner  as  to  cause  the  loss  of  two  fingers  of  his  left  hand. 
On  the  theory  that  he  was  an  employee  engaged  in  the  serv- 
ice of  the  defendant,  he  made  claim  for  an  allowance  of 
damages  under  the  Workmen's  Compensation  Act.  This 
demand  was  resisted  by  the  defendant,  on  the  ground  that 
plaintiff  was  not  its  employee,  but  a  contractor,  and  as 
such,  did  not  come  within  the  protection  of  the  statute. 
The  majority  of  the  arbitration  committee  to  whom  the 
matter  was  submitted  found  against  the  plaintiff,  on  the 
theory  that  he  was  not  an  employee,  within  the  meaning  of 
the  Compensation  Act,  but  a  contractor. 

On  the  hearing  before  the  court,  the  contract  was  in- 
troduced in  evidence,  and  the  fact  of  plaintiff's  injury  was 
shown.  In  addition,  plaintiff  testified  that  he  did  the  work 
alone,  using  his  own  saws,  axes,  ropes,  and  other  tools,  but 
procured  or  borrowed  from  defendant  a  bar,  pick,  and 
shovel,  for  temporary  use  on  some  parts  of  the  job.  As  the 
defendant's  steam  shovel  was  also  working  in  that  vicinity, 
and  it  was  necessary  to  have  the  trees  nearest  the  front  of 
the  shovd  removed,  to  avoid  delaying  its  operation,  it  was 
understood  between  the  parties  that  this  work  should  have 
priority  of  attention,  and  on  several  occasions, 'the  defend- 
ant gave  directions  to  that  effect.  Plaintiff  controlled  his 
own  hours  and  times  of  work,  so  long  as  he  kept  it  ahead 
of  the  shovel.  After  the  accident,  defendant  furnished  a 
man  to  complete,  or  to  assist  plaintiff  in  completing,  the  re- 
moval of  the  treea 

There  is  no  dispute  as  to  the  facts  in  the  case.  The  trial 
court  affirmed  the  arbitrators'  finding,  and  plaintiff  appeals. 

The  Workmen's  Compensation  Act,  after  defining  the 
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word  "workman''  as  synonymous  with  "employee,"  and  as 
meaning  any  person  who  has  entered  into  the  employment 
or  works  under  contract  of  sendee  for  an  employer,  with 
certain  specified  exceptions,  attaches  to  such  definition  the 
following  proviso : 

"Provided  that  one  who  sustains  the  relation  of  contrac- 
tor with  any  person,  firm,  association^  corporation  ♦  ♦  ♦ 
ahall  not  be  considered  an  employee  thereof/'  Section  2477- 
ml6,  Code  Supplement,  1913. 

The  question  we  have  to  consider  in  this  case  is  whether 
the  plaintiff's  relation  to  the  defendant,  as  shown  by  the 
evidence,  is  that  of  a  workman,  or  employee,  within  the  stat- 
utory definition  of  the  term,  so  that  he  is  entitled  to  an 
award  in  damages,  or  whether  he  is  to  be  regarded  as  a 
contractor,  and,  therefore,  not  within  the  protection  of  the 
act. 

Whether  the  distinction  thus  drawn  between  workman 
and  contractor  is,  in  all  respects,  logical  and  just,  is  a  con- 
sideration for  the  legislature,  and  not  for  the  court,  which 
must  apply  and  give  effect  to  the  statute  according  to  its 
plain  and  unequivocal  terms.  The  only  debatable  question, 
therefore,  is  whether,  upon  the  admitted  facts,  the  arbitra- 
tors and  the  trial  court  erred  in  classing  plaintiff  as  a  con- 
tractor. The  term  is  one  of  very  frequent  use  in  common 
speech,  and  its  meaning  has  often  been  considered  by  the 
courts.  As  is  not  unusual  in  judicial  definitions  of  even  the 
most  familiar  words,  it  has  been  variously  phrased  and  in- 
terpreted; but  we  think  there  has  been  developed  no  radi- 
cal difference  of  opinion  as  to  its  substantial  meaning  or 
effect.  In  its  broadest  sense,  every  person  who  enters  into  a 
contract  or  takes  upon  himself  contract  obligations  of  any 
kind  is  a  contractor;  but,  as  ordinarily  used,  it  is  applied 
to  any  person  "who,  in  pursuit  of  an  independent  business, 
undertakes  to  do  a  specific  piece  of  work  for  other  persons, 
using  his  own  means  and  methods,  without  submitting  him- 
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self  to  their  control  in  respect  to  all  its  details.  The  true 
test  of  a  contractor  would  seem  to  be  that  he  renders  the 
sen-ice  in  the  course  of  an  independent  occupation,  repre- 
senting the  will  of  his  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which  it  is  accomplished." 
John's  Admr.  v.  McKmght  d  Go.,  117  Ky.  655.  See,  also, 
Caldwell  v.  Atlantic  B.  d  A.  R,  Co.,  161  Ala.  395;  Hal- 
stead  V.  Stahl,  47  Ind.  App.  600;  Carey-LfOmhard  Lhr.  Co. 
p.  Jones,  187  111.  203;  Humpton  v.  Vnterkircher,  97  Iowa 
509,  514 ;  Carlson  v.  Stocking,  91  Wis.  432 ;  Madix  v.  Hoch- 
grete  Brewing  Co.,  154  Wis.  448  (143  N.  W.  189) ;  Parrott 
V.  Chicago  O.  W.  R.  Co.,  127  Iowa  419;  2  W6rds  &  Phrases 
1534. 

Tested  by  this  rule,  which  seems  to  fairly  reflect  the 
consensus  of  judicial  opinion,  there  can  be  little  doubt  of 
the  correctness  of  the  decision  of  the  trial  court  in  this  case. 
The  plaintiff  made  a  specialty  of  this  kind  of  work,  and  had 
supplied  himself  witt  substantially  all  the  tools  and  ap- 
pliances necessary  for  the  performance  of  such  jobs.  His 
agreement  with  the  defendant  was  to  produce  a  certain  re- 
sult, to  wit,  the  removal  of  62  trees,  standing  on  a  de- 
scribed tract  of  ground.  The  method  and  manner  of  their 
removal  was  left  wholly  to  his  own  choice  and  discretion, 
except  that  the  trees  should  be  "grubbed"  where  necessary. 
No  right  to  control  or  direct  the  work  was  reserved  to  the 
defendant,  though  plaintiff  says  it  was  understood  that  he 
was  to  keep  in  front  of  the  steam  shovel,  in  order  to  clear 
the  way  for  its  operation.  He  was  not  limited  in  the  time 
for  the  performance  of  the  work,  except  as  the  law  implied 
a  duty  to  complete  it  within  a  reasonable  period.  He  con- 
trolled his  own  time,  and  was,  in  all  essential  respects,  his 
own  master,  being  answerable  to  the  defendant  for  noth- 
ing  except  the  accomplishment  of  the  promised  result — 
the  removal  of  the  trees;  or,  if  we  go  beyond  the  writing, 
the  removal  of  the  trees  in  such  time  as  not  to  delay  the 
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■ 

operation  of  the  Bteam  shovel  with  which  defendant  was  do- 
ing the  grading  through  the  land  from  which  the  trees  were 
to  be  taken.  To  say  that,  under  these  drcumstances^  the 
plaintiff  was  not  a  contractor,  but  an  ordinary  employee 
or  servant,  is  quite  impossible,  unless  we  are  ready  to  dis- 
regard all  precedent.  The  statute  must  be  presumed  to  have 
used  the  word  "contractor"  in  the  sense  in  which  the  term 
is  commonly  employed,  and  in  which  it  has  been  defined  by 
the  courts;  and  we  are  satisfied  that  plaintiff's  own  show- 
ing brings  him  very  clearly  within  that  class. 

This  decision  is  in  no  way  out  of  harmony  with  any  of 
the  authorities  cited  by  appellant,  unless  it  be  Kheinwald 
V.  Builders'  B.  &  8.  Co,,  168  App.  Div.  425  (153  N.  T.  Supp. 
598).  That  decision  seems  to  have  been  reversed  on  appeal 
(see  174  App.  Div.  935  [160  N.  Y.  Supp.  1143]),  and  cannot 
be  considered  as  of  controlling  authority. 

The  trial  court  did  not  err  in  holding  plaintiff  to  be 
a  contractor,  and  not  an  employee,  within  the  terms  of  the 
Compensation  Act,  and  the  judgment  is — Affirmed. 

Ladd,  C.  J.,  Gaynor,  Preston,  and  Stbvbns,  JJ.,  concur. 


W.  C.  Brown,  Treasurer  of  State,  Appellant,  v.  Nbls  Peter- 
son, Administrator,  Appellee. 

TAXATION:  Treaty  Limitations.  A  treaty  proyision  to  the  effect 
that  the  alien,  nonresident  "representatives"  of  an  intestate 
resident  of  this  state  shaU  succeed  to  the  estate  on  the  same 
terms  as  the  inhabitants  of  this  state  may  succeed  thereto,  in- 
cludes ''heirs,"  etc.,  and  limits  the  collateral  inheritance  tax  to 
5  per  centum. 

Appeal  from  Henry  District  Court. — Oscar  Hale,  Judge. 

January  27,  1919. 
The  opinion  states  the  case. — Affirmed. 
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H,  M,  Ha4mer,  Attorney  Oeneral,  and  C.  A.  Bobbins, 
Assistant  Attorney  Oeneral,  for  api)ellant. 

W.  F.  Kopp,  for  appellee. 

Wbaveb,  J. — Nellie  B.  Ockerson  died  intestate,  April 
25,  1914,  and  her  entire  estate  passed  to  collateral  heirs, 
subject  to  the  inheritance  tax  provided  by  the  statutes  of 
Iowa.  The  administrator,  conceding  the  liability  of  the 
estate  to  this  chaise,  paid  to  the  state  treasurer  an  amount 
equal  to  5  per  cent  upon  the  net  value  of  the  entire  estate 
Upon  the  filing  of  the  final  report,  the  state  treasurer  ap- 
peared, excepted  thereto,  and  objected  to  the  discharge  of  the 
administrator,  upon  the  ground  that  three  of  the  collateral 
heirs  sharing  in  the  estate  were  natives  and  subjects  of  the 
kingdom  of  Sweden,  and  their  inheritance  was,  therefore, 
chargeable  with  a  tax  of  20  per  cenli,  instead  of  5  per  cent. 
This  claim  was  contested  by  the  administrator.  On  hear- 
ing before  the  trial  court,  the  exceptions  taken  by  the  state 
treasurer  were  overruled,  the  administrator's  report  was 
approved,  and  he  was  ordered  discharged.  From  this  or- 
der, the  treasurer  appeals. 

The  liability  of  the  estate  to  the  payment  of  the  inher- 
itance tax  being  conceded,  the  sole  question  to  be  consider* 
ed  is  the  rate  at  which  the  charge  is  to  be  computed.  The 
general  provision  of  the  statute  (Section  1481-a,  Code  Sup- 
plement, 1913),  is  that  the  rate  generally  applicable  where 
inheritances  are  taxable  is  5  per  cent ;  but,  where  the  prop- 
erty passes  to  heirs,  devisees,  or  other  beneficiaries  who  are 
aliens  and  nonresidents  of  the  United  States,  it  shall  be 
object  to  a  tax  of  20  i)er  cent.  Does  the  record  make  a 
case  for  imposing  a  tax  at  the  latter  rate? 

It  is  conceded  by  the  appellant,  as  has  been  heretofore 
held  by  this  court,  that,  in  so  far  as  our  inheritance  tax  may 
be  found  to  be  inconsistent  with  the  stipulations  or  provi 
sions  of  a  treaty  between  the  United  States  and  any  for- 
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eign  nation  or  power,  the  latter  must  be  allowed  to  prevail. 
It  appears  that,  at  the  date  of  the  death  of  this  intestate, 
there  was  an  existing  treaty  beween  the  United  States  and 
Sweden,  in  which  is  found  the  following  provision: 

^The  citizens  of  each  of  the  contracting  parties  shall 
have  power  to  dispose  of  their  personal  goods  within  the 
jurisdiction  of  the  other,  by  sale,  donation,  testament,  or 
otherwise,  and  their  representatives,  being  citizens  of  the 
other  party,  shall  succeed  to  their  personal  goods,  wheth- 
er by  testament  or  ab  intestato,  and  they  may  in  accordance 
with  and  acting  under  the  provisions  of  the  laws  of  the 
jurisdiction  in  which  the  property  is  found  take  posses- 
sion thereof,  either  by  themselves  or  others  acting  for  them, 
and  dispose  of  the  same  at  their  will,  paying  such  dues  only 
as  the  inhabitants  oif  the  country  wherein  such  goods  are 
shall  be  subject  to  pay  in  like  cases."  Art  XIV,  Treaty  of 
1911. 

The  trial  court  sustained  the  contention  of  appdlee 
that  this  agreement  between  the  governments  forbids  the 
imposition  of  the  higher  tax,  and  we  are  of  the  opinion  that 
this  interpretation  of  the  compact  is  correct.  The  provi- 
sion in  question,  being  found  in  one  long  sentence,  which 
includes  many  subsidiary  clauses,  is  naturally  somewhat 
diflScult  of  statement  or  paraphrase  in  few  words ;  but  the 
idea  sought  to  be  expressed  is  not  obscure.  The  word  "rep- 
resentatives" manifestly  refers  to  and  includes  all  those 
who,  in  the  absence  of  disability  on  account  of  alienage, 
would  rightfully  succeed,  as  heirs,  devisees,  or  legatees,  to 
the  property  and  estate  of  a  deceased  citizen  of  either  of  the 
contracting  powers.  Bearing  this  in  mind,  it  will  be  seen 
that  the  agreement  provides  (1)  for  the  right  of  a  citizen 
of  either  country  to  freely  dispose  of  his  property  within 
the  jurisdiction  of  the  other;  and  (2)  for  the  right  and 
authority  of  citizens  of  either  power  to  succeed,  as  heirs  or 
legatees,  to  personal  estates,  within  the  jurisdiction  of  the 
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other  power,  subject  to  "such  dues  only  as  the  inhabitants 
of  the  country  wherein  such  goods  are  shall  be  subject  to  pay 
in  like  cases."     If  this  be  a  correct  construction  of  the 
treaty  clause,  no  further  discussion  is  required.    .Our  stat- 
ute, as  we  have  seen,  imposes  upon  such  an  inheritance  by 
one  of  our  own  citizens  a  tax  of  but  5  per  cent,  and  such 
must  be  the  maximum  charge  upon  an  inheritance  by  a  sub- 
ject of  Sweden.    The  appellant  places  some  reliance  upon 
the  opinion  in  In  re  Estate  of  Peterson,  168  Iowa  511,  where 
a  succession  tax  of  20  per  cent  upon  property  inherited  by 
a  citizen  of  Sweden  was  upheld.     An  examination  of  the 
case  reveals  that  it  was  decided  upon  the  terms  of  a  treaty 
between  those  powers  bearing  date  in  the  year  1827.    That 
agreement  has  since  been  abrogated  or  substituted  by  an- 
other, which  was  made  in  the  year  1911.     The  language 
aboye  quoted  is  from  the  more  recent  treaty,  and  we  think 
it  fairly  susceptible  of  the  meaning  given  it  by  the  trial 
court.    This  conclusion  is  also  quite  in  harmony  with  our 
rulings  in  In  re  Estate  of  Moynihan,  172  Iowa  571;    Mc- 
Keown  v.  Brown,  167  Iowa  489.    The  decisions  in  Frederick- 
son  r.  State  of  La.,  64  U.  S.  445,  and  In  re  Estate  of  Ander- 
son, 166  Iowa  617,  cited  by  the  appellant,  involving  treaties 
with  Wurtemburg  and  Denmark,  we  do  not  consider  control- 
ling, as  they  turn  upon  language  in  those  treaties  for  which 
we  find  no  equivalent  expression  in  the  present  treaty  with 
Sweden. 

There  is  no  error  in  the  record,  and  the  order  appealed 
from  is — Affirmed. 

Ladd,  O.  J.,  Gatnor,  Salinger,  and  Stevens,  JJ.,  eon- 
car. 
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Jas.  G.  Bull,  Appellant,  v.  L.  Wbisbrod,  Appellee. 

CX>NTBAOTS:    Forfeltalfle     Land     Oontaracts.    Forfeitures  of  land 

1  contracts  for  breach  of  contract  conditions  must  be  worked  out 
through  the  30-day  notice  provided  by  Sec.  4299,  Code  Supp., 
1913. 

ASSIGNMENTS:     Land  Purchase  Contracts.    A  contract  for  the  pur- 

2  chase  of  land  on  monthly  payments  Is  assignable. 

OONTBAOTS:     Forfeiture— Inconsistent  Conduct.    A  party  to  a  con- 

3  tract  may  not  demand  and  receive  the  amounts  due  under  a 
contract,  and  later,  without  any  change  of  condition  intervening, 
claim  that  the  contract  has  been  forfeited. 

VENDOR  AND  PtTRCHASEB:    Contract  for  Warranty.    A  contract 

4  to  give  a  warranty  deed  conclusively  implies  a  warranty  against 
aJl  incuvibrancea,  even  though  vendor  describes  that  which  he 
sells  as  "all  my  right,  title,  and  interest.*' 

Appeal  from   Union  District   Court, — Homer  A.   Fuller, 

Judge. 

January  27,  1919. 

Action  to  quiet  title.  Opinion  states  the  facts.  De- 
cree for  the  defendant;.    Plaintiff  appeals. — Affirmed. 

D.  Davenport  and  Jas.  Q,  Bull,  for  appellant. 

Hunn  d  Jones  and  P.  G,  Winter,  for  appellee. 

Gaynor,  J. — This  action  was  brought  to  quiet  title  to 
certain  lots  in  the  citj'  of  Creston,  Iowa.  Plaintiff  claims 
to  be  the  absolute  and  unqualified  owner  of  the  lots,  and  is 
in  possession. 

The  defense  interposed  is  that,  on  the  2d  day  of  April, 
1912,  the  plaintiff  sold  the  lots  to  Ray  B.  and  Doris  Weis- 
brod,  husband  and  wife,  and,  at  the  time  of  the  sale,  ex- 
ecuted and  delivered  to  them  a  contract,  in  writing,  by  the 
terms  of  which  he  agreed  to  sell  to  the  Weisbrods  all  his 
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right,  title,  and  interest  in  and  to  the  lots,  on  the  perform- 
ance of  certain  agreements  on  their  part,  as  follows :  They 
to  pay  for  the  lots  the  sum  of  f  1,100,  |10  on  the  20th  day  of 
April,  1912,  and  |10  on  the  20th  day  of  each  and  every  sue* 
ceeding  month  thereafter,  until  the  whole  amount,  with  in- 
terest at  6  per  cent  per  annum  on  unpaid  amounts  (the  in- 
terest to  run  and  be  paid  by  stated  monthly  payments),  was 
fully  paid.  The  Weisbrods  were  to  pay  the  taxes.  The  con- 
tract then  proTided : 

"But  if  such  sums  of  money,  interest  and  taxes  are 
paid  promptly  at  the  time  aforesaid,  the  plainti£F  will  exe- 
cute and  deliver  to  them  a  warranty  deed  of  said  premises 
as  above  agreed/' 

On  the  27th  day  of  September,  1915,  this  contract  was 
assigned  to  this  defendant  by  the  Weisbrods,  and  this  ac- 
tion is  brought  against  him  as  one  claiming  some  interest 
under  the  contract,  by  virtue  of  this  assignment. 

There  is-  very  little  dispute  in  the  evidence.  The  only 
question  here  is  the  l^al  rights  of  the  parties  under  the 
facts. 

Upon  the  execution  of  the  contract,  the  Weisbrods  took 
possession  of  the  property,  and  made  payments  in  accord- 
ance with  the  contract.  They  subsequently  moved  to  the 
state  of  Colorado.  The  husband  went  first,  and  the  wife 
followed  later. 

Defendant  is  related  to  Mrs.  Weisbrod.  After  the  Weis- 
brods went  to  Colorado,  defendant  undertook  to  pay  to  the 
plaintiff  all  sum's  claimed  by  plaintiff  to  be  due  upon  the  con- 
tract. We  may  assume  that  these  payments  were  made  by 
him  for  the  Weisbrods. 

On  July  17,  1915,  defendant  wrote  to  the  plaintiff,  en- 
closing a  check  for  |10,  to  apply  on  the  contract,  and,  in  the 
letter  accompanying  the  check,  asked  him  if  there  were  any 
delinquent  payments.  The  plaintiff  received  this  check. 
cashed  it,  and,  in  reply,  advised  him  that  there  was  $40  due 
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on  payments,  and  f  85.28  on  taxes  and  interest,  and  that  he 
thought  the  Weisbrods  had  no  notion  of  returning,  and  he 
didn't  want  to  carry  them  any  longer.  Defendant  replied 
to  this  letter,  and  enclosed  a  check  for  f40,  and  asked 
whether  he  sl^ould  send  the  taxes  to  the  treasurer  or  to  the 
plaintiff.    Plaintiff  replied  substantially  as  follows: 

"July  21,  1915. 

"L.  Weisbrod,  Des  Moines,  Iowa. 

"Your  favor  at  hand  enclosing  f40  to  be  applied  on 
contract.  I  have  paid  the  taxes  in  order  to  keep  the  prem: 
ises  from  tax  sale.  So  you  will  send  the  taxes  to  me.  The 
amount  includes  the  taxes  for  this  year,  due  Jan.  1,  1915. 
.This  covers  only  the  taxes  for  1914.  The  next  taxes  due  will 
be  Jan.  1,  1916,  for  the  taxes  of  1915.  Weisbrod  has  paid 
no  taxes  at  all  since  they  went  on  the  place  in  April,  1912. 
They  have  been  in  the  place  40  months,  and  have  paid  for 
36  months.  Your  payment  of  the  |40  just  at  hand  pays  for 
the  40  months.  The  taxes  and  interest  now  due  me  is 
185.28." 

On  the  23d  of  July,  defendant  remitted  to  the  plaintiff 
the  f 85.28  due  for  taxes  and  interest,  as  stated  in'  the  pre- 
ceding letter.  On  the  24th  of  July,  the  plaintiff  returned  to 
the  defendant  a  receipt,  in  the  following  words : 

"Received  of  L.  Weisbrod,  Des  Moines,  Iowa,  eighty- 
five  and  2^/100  dollars,  taxes,  interest  and  penalty  on  Lots 
3,  4,  5  and  6  in  Block  One,  Levy's  First  Addition  to  Cres- 
ton,  Iowa,  for  and  on  behalf  of  Ray  B.  Weisbrod.  This  is 
in  full  of  taxes,  interest  and  penalty  to  date  on  taxes." 

Thereafter,  some  controversy  arose  as  to  whether  the 
|40  remitted  by  the  defendant  to  plaintiff  did  not  overpay 
the  amount  due.  The  thought  of  the  defendant  was  that,  in 
paying  the  f40,  he  had  overpaid  plaintiff.  To  this  conten- 
tion, the  plaintiff  replied : 

**If  you  will  count  the  amount  of  the  payments  from  the 
first  up  to  the  time  I  wrote  you,  you  will  find  they  had  paid 
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1360,  or  36  payments.    If  you  will  count  the  time,  you  will 
find  it  to  be  40  months/' 

Thereupon,  the  defendant  sent  plaintiff,  by  letter,  a  list 
of  payments  as  they  appeared  on  the  contract.  Thereupon, 
the  plaintiff  wrote  defendant  : 

"I  think  there  is  a  further  credit  of  f 5,  which  I  failed  to 
count.  That  will  leave  only  |5  to  pay  this  month  (August). 
So  you  will  see  I  am  right,  except  the  error  of  the  f  5  in  the 
$25  payment." 

Thereupon,  on  August  21,  1915,  the  defendant  remit- 
ted to  plaintiff  the  |5  in  a  letter,  in  which  he  said  : 

^'Enclosed  (5  for  balance  payment  on  this  month,  and 
oblige.'' 

This  check  was  received  and  cashed  by  plaintiff. 

On  September  17th,  defendant  addressed  another  letter 
to  the  plaintiff,  enclosing  a  check  for  ^0,  to  be  applied  on 
the  contract.  This  check  was  returned  to  defendant  in  a 
letter  reading  as  follows : 

"Please  find  enclosed  check  you  sent  me  for  ?10.  Mrs. 
Weisbrod,  with  her  children,  has  left  the  premises  and  gone 
to  her  husband  in  Idaho.  I  have  taken  possession,  and  am 
having  the  premises  fixed  up.  They  had  pretty  nearly  ruined 
them.  They  have  paid  no  interest  at  all, — ^Just  flO  per 
month  rent.  It  will  take  at  least  flOO  to  put  the  premises 
in  living  order.  Ray  left  some  months  ago.  She  has  now 
followed.  I  tried  to  help  Bay,  and  also  the  wife ;  but  they 
seem  to  be  an  indolent  set,  and  Ray  a  dissipated  fellow,  so 
that  he  lost  his  place  on  the  railroad.  I  hope  he  will  do 
well  in  the  country.    I  don't  know  his  address." 

To  this,  defendant  replied: 

*Will  you  please  let  me  know  by  whose  permission  you 
have  taken  possession  and  are  repairing  the  property?  Tou 
state  they  have  paid  no  interest.  On  July  17th,  I  wrote  you 
in  r^ard  to  back  payments  and  taxes.  In  your  letter  of 
July  19th,  you  state  he  is  behind  in  payments  on  contract, 

Vol.  185  Ia.— 21 
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140.  Taxes  and  interest^  (85.28,  both  of  which  I  paid.  I 
would  like  to  have  the  original  tax  receipts;  also  the 
amount  of  interest  you  claim  they  owed."         , 

Plaintiff  replied : 

"  'Taxes  and  interest^  refer  to  the  interest  on  the  taxes, 
though  I  put  none  on.  There  is  about  |175  interest  only. 
The  property  has  been  damaged.  It  will  take  (100  to  re- 
pair it.  They  have  paid  (420  on  the  property  as  rent,  leav- 
ing a  balance  of  principal,  (680 ;  of  interest,  (175." 

To  which  the  defendant  replied : 

"The  contract  which  you  made  with  the  Weisbrods  was 
assigned  to  me  some  time  ago.>  Since  then,  these  parties 
have  made  a  written  assignment  and  transfer  of  the  con- 
tract to  me,  and  have  also  quitclaimed  their  interest  in  the 
property.  This  assignment  and  quitclaim  has.  been  for- 
warded to  the  recorder.  There  is  no  more  than  one  month 
due,  and  I  sent  you  my  check  for  that." 

Defendant  in  his  letter  said: 

"After  receiving  the  check  which  I  sent  you  to  cover 
the  amount  that  you  said  was  due,  you  now  claim  there  is 
interest  on  the  deferred  payments  still  due.  In  this  con- 
nection, I  want  to  call  your  attention  to  the  contract,  which 
specifically  provides  that  the  monthly  payment  includes  the 
interest." 

To  this  letter,  plaintiff  replied: 

"The  contract  is  not  assignable.  A  man  owning  real 
estate  has  the  right  to  choose  with  whom  he  will  contract. 
I  have  Mrs.  Weisbrod's  note  for  (10,  with  a  credit  of  (3.%. 
I  gave  them  personal  notice  some  time  ago,  when  they  were 
in  default,  and  had  it  duly  served  by  a  constable,  of  a  for- 
feiture of  their  rights  under  the  contract.  After  notice  had 
been  served,  they  came  to  me  with  tears  in  their  voice,  and  I 
rented  the  place  to  them  from  month  to  month,  as  long  as 
they  would  continue  to  pay  rent  and  keep  the  premises  in 
repair;   and  if  they  did  not  default  in  the  payments,  and 
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would  keep  the  place  in  good  repair,  and  continue  until  the 
property  was  paid  for,  I  would  make  them  a  deed.  They 
have  failed  to  keep  the  house  in  repair.  ^They  let  it  go  to 
ruin." 

Thereupon,  the  defendant,  in  a  letter  to  the  plaintiff, 
enclosed  a  quitclaim  deed  and  $1.25,  with  a  request  that  it 
be  executed  by  the  plaintiff  and  returned  to  him  at  once. 

This  action  was  commenced  on  the  18th  of  January, 
1916.  Defendant  has  tendered  to  the  plaintiff  all  the  mon- 
ey due  upon  the  contract.  That  is  for  September,  October, 
November,  and  December,  1915.  These  tenders  were  made 
by  check.  The  money  was  in  the  bank  on  which  the  checks 
were  drawn.  This  was  the  manner  in  which  payments  had 
been  tendered  and  accepted  before.  No  objection  was  urged 
to  the  tender  on  the  ground  that  it  was  a  check.  Plaintiff, 
upon  this  point,  testifies : 

'^I  could  have  got  the  check  cashed,  but  defendant  had 
no  interest  in  the  property;  so  I  would  not  accept  it.  I 
owned  the  property  then  entirely.  I  returned  the  check  for 
this  reason,  and  this  reason  alone:  that  he  had  no  interest 
in  the  property  at  all ;  that  I  owned  it  then  entirely ;  that 
they  had  forfeited  it;  they  had  abandoned  it;  I  had  taken 
possession,  and  there  was  an  agreement  between  Ray  Wels- 
brod  and  his  wife  and  myself  respecting  the  abandohment 
and  cancellation  of  this  contract." 

The  record  discloses  no  action  taken  to  forfeit  the  con- 
tract, such  as  contemplated  by  Section  4299  of  the  Code  of 
1897,  which  provides: 

"Any  contract  hereafter  made  for  the 
forfeitable  *         sale  of  real  estate  ♦  ♦  *  which  provides  for 

land  contracts* 

the  forfeiture  of  vendee's  rights  therein  up- 
on the  happening  of  certain  conditions,  shall  not  be  for- 
feited or  canceled  unless,  thirty  days  before  a  declaration 
of  forfeiture  is  made,  a  written  notice  be  seiTe<l  on  the  ven- 
dee or  assignee,  notice  of  whose  rights  as  assignee  has  been 
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conveyed  to  vendor,  and  on  the  party  in  possession  of  said 
real  estate,  which  notice  shall  be  served  in  same  manner  and 
by  same  parties. authorized  to  serve  original  notices,  and 
shall  contain  a  declaration  of  an  intention  to  forfeit  said 
contract,  and  the  reason  therefor." 

"Sec.  4300.  For  the  period  of  thirty  days  after  serv- 
ice of  said  notice  the  vendee,  or  those  claiming  under  him, 
may  discharge  any  unpaid  payment  ♦  *  ♦  or  perform  any 
condition  broken;  and,  if  said  payments  are  made  or  con- 
ditions broken  are  performed  within  said  period  of  thirty 
days,  the  right  to  forfeit  for  defaults  occurring  before  said 
notice  is  served  is  terminated." 

Plaintiff's  claim  that  he  had  an  agreement  with  the 
Weisbrods  to  forfeit  and  abandon,  the  contract,  as  made  in 
his  oral  testimony  on  the  trial,  is  wholly  inconsistent  with 
his  conduct  in  exacting  from  this  defendant  unpaid  sums 
due  upon  the  contract,  and  the  repayment  of  taxes  paid  up- 
on the  premises.  So  we  do  not  consider  that  contention  as 
having  any  support  in  the  evidence. 

The  case,  therefore,  turns  upon  l^al  questions:  Was 
the  contract  assignable?  Did  defendant  obtain  by  the  as- 
signment the  interests  of  the  Weisbrods  under  the  contract? 

That  it  was  assigned  to  the  defendant  by  the  Weisbrods 
is  not  in  dispute.    The  effect  of  the  assignment  upon  the 
legal  rights  of  the  plaintiff  is  contested.    Our  statute  pro- 
vides  (Section  3044  of  the  Code  of  1897) 
^  uSSi^^n'^^^ '     ^^^^  ^^^  instruments  in  writing  by  which 
tracts*^''  one  promises  to  pay  to  another,  without 

words  of  negotiability,  a  sum  of  money,  or 
a  sum  of  money  in  property  or  labor,  or  to  pay  or  deliver 
any  property  or  labor,  or  acknowledges  any  money,  prop- 
erty, or  labor  to  be  due,  are  assignable  by  indorsement  there- 
on, or  by  other  writing,  and  the  assignee  shall  have  the 
same  right  of  action  which  the  maker  or  debtor  had  against 
any  assignor.    There  is  no  provision  in  this  contract  against 
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the  assignment.  Out  of  it  is  created  no  fiduciary  or  confi- 
dential relationship.  There  is  nothing  in  the  nature  of  the 
contract  that  makes  an  assignment  inequitable  or  unjust. 
But  even  if  there  were  an  inhibition  against  assignment, 
Section  3046  of  the  same  Code  still  says  it  may  be  assigned, 
but  the  maker  may  avail  himself  of  any  defense  or  coun- 
terclaim against  the  assignee  which  he  may  have  against 
any  assignor  before  notice  of  such  assignment  is  given  to 
him  in  writing.  See,  upon  this  point,  Thomdssen  &  Thomas- 
sen  V.  De  Goey,  133  Iowa  278. 

The  precise  question  here  was  considered  by  the  Su- 
preme Court  of  Minnesota  in  Johnson  v.  Eklund,  72  Minn. 
195  (75  N.  W.  14).  That  court  said,  speaking  of  the  right 
to  assign  a  contract  such  as  we  have  here: 

"There  is  nothing  personal  in  the  nature  of  the  con- 
tract. All  that  the  vendor  was  interested  in  was  the  pay- 
ment of  the  purchase  money  at  maturity.  If  he  received 
this,  it  was  wholly  immaterial  to  him  who  paid  the  money 
or  who  got  the  land.  At  most,  this  stipulation  against  an 
assignment  is  merely  collateral  to  the  main  purpose  of 
the  contract,  designed  as  a  means  of  securing  and  enforcing 
performance  of  what  was  undertaken  by  the  vendee,  to  wit, 
the  prompt  payment  of  the  purchase  money.  When  the  ven- 
dor has  received  all  his  purchase  money,  he  has  received  all 
that  he  is  entitled  to,  and  all  that  the  provision  against  an 
assignment  was  intended  to  secure.  Under  such  circum- 
stances, the  fact  that  the  assignment  to  plaintiff  was  not 
countersigned  by  the  vendor  is  no  defense  to  an  action  by 
her  to  compel  a  conveyance.^' 

In  the  last-mentioned  case,  the  contract  provided 
against  an  assignment  unless  the  assignment  was  counter- 
signed by  the  vendor^  The  assignment  was  made  without 
such  countersigning.  The  assighment  was  held  good,  as 
passing  all  the  right  of  the  assignor  in  the  contract;  and 
we  must  hold  here  that,  when  the  Weisbrods  assigned  all 


326  Bull  v.  Wkisbbod.  [186  Iowa 

their  right,  title,  and  interest  to  the  defendant,  it  passed  to 
him  all  the  rights  that  they  had  under  the  contract.  At  the 
time  the  assignment  was  made,  all  payments  required  by 
the  contract  had  been  made  or  tendered,  and  all  the  con- 
ditions to  be  performed  by  them  were  performed,  either  by 
them  or  by  this  defendant.  At  least,  at  that  time,  there 
was  nothing  of  which  this  plaintiff  could  complain. 

All  that  the  contract  required  the  Weisbrods  to  do, 
to  preserve  the  integrity  of  the  contract,  had  been  done  at 
the  time  plaintiff  claims  to  have  attempted  to  forfeit  their 

rights  under  the  contract.  The  possession 
^'  torfSture" "  taken  by  him  was  subordinate  to  the  rights 
conduct*^*  given  to  these  Weisbrods.  For  the  pur- 
poses of  this  case,  we  may  assume  that  he 
had  a  right  to  take  possession,  for  the  purpose  of  preserv- 
ing the  property.  At  the  time  he  took  possession,  he  was 
receiving  these  payments  from  the  defendant,  for  and  in  be- 
half of  the  Weisbrods.  He  then  recognized  the  contract  a> 
in  existence.  He  was  then  receiving  from  the  defendant, 
for  the  Weisbrods,  the  money  which  he  would  not  be  en- 
titled to  receive,  had  all  relationship  under  the  contract 
ceased,  as  now  claimed  by  him.  If,  as  contended  by  him 
now,  some  arrangement  had  been  entered  into  between  him 
and  Mrs.  Weisbrod,  by  which  the  property  was  surrendered 
to  him  and  all  rights  under  the  contract  released,  and  Mrs. 
Weisbrod's  occupancy  was  simply  as  tenant,  paying  rent, 
his  subsequent  conduct  becomes  strangely  fascinating,  be- 
cause of  its  apparent  and  yet  seemingly  unconscious  incon- 
sistencies. If  the  contract  had  been  abandoned  by  the 
Weisbrods,  how  can  his  subsequent  conduct  be  explained, 
consistent  with  honesty  of  purpose?  Assuming,  as  he 
does,  that  the  defendant  was  acting  for  the  Weisbrods,  he 
wrote  that  there  was  still  something  unpaid  upon  the  con 
tract, — that  he  had  paid  the  taxes  for  the  Weisbrods,  and 
was  entitled  to  be  reimbursed;    told  him  of  taxes  to  be 
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paid  under  the  contract  for  the  coming  year,  and  when 
they  would  be  due.  What  interest  had  the  Weisbrods  in  the 
taxes,  if  they  had  abandoned  all  rights  under  the  contract, 
and  were  simply  tenants,  paying  a  monthly  rental?  What 
justification  is  there  for  taking  this  money  from  the  defend- 
ant after  the  Weisbrods  had  left  the  property,  or,  as  plain- 
tiff now  says,  after  they  had  abandoned  the  contract  and 
the  property? 

At  the  time  of  the  execution  of  the  contract  in  con- 
troTersy,  it  appears  that  there  was  a  mortgage  on  the  prem- 
ises for  f SOO.  It  is  the  claim  of  the  plaintiff,  though  de- 
nied by  the  defendant,  that  he  informed 
*•  JJJSSm?  ^^-  Weisbrod,  before  the  execution  of  the 
waStttr.^*^'       contract,  of  the  existence  of  this  mortgage. 

He  admits,  however,  that  he  did  not  com- 
municate the  fact  to  her  husband,  but  excuses  his  conduct 
by  saying  that  the  knowledge  of  the  mortgage  was  withheld 
from  the  husband  on  request  of  the  wife.  It  is  the  plain- 
tiff's claim  that  he  agreed  only  to  convey  his  right,  title, 
and  interest  in  the  land;  that  it  was  his  understanding, 
and  the  understanding  of  Mrs.  Weisbrod,  that  they  should 
take  the  property  and  pay  the  $1,100  subject  to  this  mort- 
gage. The  mortgage  was  of  record, — a  matter  not  vital  to 
this  controTersy,  in  the  view  we  take  of  it  The  court,  in 
its  decree,  ordered  the  defendant  to  pay  or  tender  to  the 
plaintiff  the  balance  due  upon  the  contract,  together  with 
such  sums  as  the  plaintiff  had  expended  in  improving  the 
property  since  he  took  possession.  Upon  the  payment  of 
this,  the  decree  directed  the  plaintiff  to  execute  to  the  de- 
fendant a  warranty  deed,  free  and  clear  of  incumbrance. 
This  holding  of  the  court  is  one  of  the  questions  here  un- 
der consideration. 

It  will  be  noticed  the  contract  recites  that  the  Weis- 
brods bought,  or  agreed  to  buy,  "the  right,  title,  or  inter- 
est" of  the  plaintiff  in  the  premises ;   but  it  will  be  noted, 
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also,  that  plaintiff  agreed,  upon  the  payment  of  the  sums 
of  money  stipulated  in  the  contract,  that  he  would  execute 
to  them  a  warranty  deed.  It  is  now  the  contention  of  plain- 
tiff that,  upon  the  payment  of  all  the  sums  stipulated,  he 
is  required  to  execute  only  a  warranty  deed  subject  to  this 
(500  mortgage. 

This  brings  us  to  a  consideration  of  the  effect  of  plain- 
tiff's agreement  in  his  contract  to  execute  a  warranty  deed. 

Our  statute,  Section  2958  of  the  Code  of  1897,  provides 
for  the  form  of  a  deed  in  fee  with  warranty  as  follows :  "I 
warrant  the  title  against  all  persons  whomsoever."  The 
Code  of  1851  provided  for  the  same  form  of  warranty.  We 
must  assume  that  it  was  the  intention  of  the  plaintiff,  when 
he  agreed  to  execute  a  warranty  deed,  to  execute  such  a 
one  as  the  statute  contemplated,  nothing  further  being  said, 
and  in  form  prescribed  by  the  statute  contemplated.  In 
Funk  v.  Creswell,  5  Iowa  62,  this  court  had  occasion  to  give 
a  judicial  construction  to  the  meaning  of  the  words  of  the 
statute  (Code  of  1851,  Section  1232,  being  the  same  as  our 
present  statute),  and  said  that  the  general  covenant  of- 
warranty  was  intended  to  include  all  the  usual  covenants 
in.  the  deed  of  conveyance  in  fee  simple.  Again,  in  Van 
Wagner  v.  Van  Nostrand,  19  Iowa  422,  this  court  had  oc- 
casion to  determine  the  scope  and  legal  effect  of  the  cove- 
nant of  warranty  provided  for  in  the  statute.  This  deci- 
sion was  made  under  the  Revision  of  1860,  Section  2240, 
in  scope  and  purpose  the  same  as  our  present  statute.  The 
opinion  was  written  by  Judge  Dillon.  He  said,  referring 
to  the  Funk  case: 

^That  decision  establishes  that  the  general  covenant  of 
warranty  [provided  for  in  the  statute]  was  intended  *to  in- 
clude and  imply  all  the  ustuil  covenants  in  a  deed  of  con- 
veyance in  fee  simple.'  The  plaintiff  in  this  action,  upon  the 
covenant  set  out  in  the  statement  [the  statement  referred  to 
being,  ^I  warrant  the  title  to  the  same,  against  all  persoDR 


Jan.  1919]  Bum.  v.  Wbisbbod.  329 

whomsoeyer'],  has  all  the  rights  which  he  would  have  had 
if  the  conveyance  had  contained  express  covenants  of  seizin, 
freedom  from  incumbrances,  right  to  convey,  and  the  like." 

When  plaintiff  undertook  and  agreed  to  make  to  the 
Weisbrods  a  warranty  deed,  he  undertook  and  agreed  to 
make  a  warranty  deed  such  as  is  contemplated  by  the  stat- 
ute, with  the  covenants  of  warranty  contemplated  by  the 
statute,  which,  construed  by  this  court,  covers  the  very 
matter  here  in  controversy.  Whatever  purpose  the  plaiutif 
may  have  had  in  inserting  in  the  beginning  of  the  con 
tract  that  the  Weisbrods  had  purchased  his  right,  title,  and 
interest,  and  whatever  purpose  he  had  in  saying  that  he 
agreed  to  sell  his  right,  title,  and  interest,  was  emaKculat- 
ed  by  his  solemn  promise  to  make  to  them  a  warranty  deed, 
upon  the  performance  of  the  conditions  on  their  part  to  be 
performed.  Under  these  decisions,  the  warranty  deed  which 
he  agreed  to  make  excludes  any  thought  that  the  property 
conveyed  should  be  subject  to  any  incumbrance  whatso- 
ever. The  warranty  deed,  when  made,  must  be  a  warranty 
against  incumbrance,  for  that  is  the  legal  effect  of  the  war- 
ranty provided  for  in  the  statute. 

Upon  the  record,  we  find  that  the  contract  was  in  force 
at  the  time  this  action  was  begun,  and  that  it  was  rightfully 
assigned  to  the  defendant;  that  the  defendant  was  entitlfd 
to  have  it  recognized  as  an  existing  contract;  that,  upon 
the  payment  of  the  amount  contemplated  in  the  contract,  the 
defendant  was  entitled  to  a  warranty  deed  from  the  plain- 
tiflF,  in  which  is  freedom  from  incumbrance. 

Upon  the  whole  record,  we  think  the  court  was  right; 
its  decree  certainly  is  just  and  equitable;  and  it  is,  there- 
fore, sustained,  and  its  action. — Affirmed. 

LadD;  C.  J.,  Preston  and  Stbvbns,  JJ.,  concur. 
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Dbs  Moines  Union  Railway  Company,  Complainant,  v.  A. 
B.  Funk,  Industrial  Commissioner,  et  al.,  Respondents. 

MASTER  AND  SERVANT:    Workmen's  Oompenaation  Actr— Inter- 

1  state  -Commerce.  A  servant  injured  at  a  time  when  he  is  en-' 
gaged  in  interstate  commerce  must  resort  to  the  Federal  Em- 
ployers' Liability  Act, — may  not  resort  to  the  state  Workmen's 
Compensation  Act. 

CERTIORARI:    Right  of  Appeal— Effect.    The  right  of  appeal  from 

2  a  wholly  unauthorized  proceeding  does  not  exclude  certiorari. 
So  held  where  certiorari  was  held  to  lie  to  review  a  finding  by 
a  board  of  arbitration  under  the  Workmen's  Compensation  Act/ 
in  a  case  where  both  employer  and  employee  were  engaged  in 
interstate  commerce  at  the  time  of  injury. 

Certiorari  from  Polk  District  Court. — ^Lawrbncb  Db  (iuaff, 

Judga 

January  27,  1919.      . 

Cbbtiorarf  to  test  the  right  of  a  commission  appointed 
under  the  Workmen's  Compensation  Act  to  hear  and  de- 
termine the  liability  of  a  railroad  company  to  its  employee, 
when  the  injury  arose  at  a  time  when  both  were  engaged 
in  interstate  commerce. — Reversed, 

Parrish  &  Cohen,  for  appellant. 

Miller  d  WaUingford  and  OUver  H.  Miller,  for  ap- 
pellees. 

Gaynoe,  J. — Martin  Walker  was  employed  by  the  plain- 
tiff company  as  a  wheel  borer  in  one  of  its  shops  at  Des 
Moines,  where,  on  the  25th  day  of  August,  1915,  he  was 

accidentally  caught  upon  the  revolving  shaft 

^-  ^[^Sni^       ^^    certain    machinery,    receiving    injuries 

^m^M&w      from  which  he  died.    Prior  to  this  accident, 

vteto  Sm-'         both  employer  and  employee  had  elected  to 

accept  the  terms  of  the  Workmeii's  Compen- 
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sation  Act  (Chapter  147  of  the  Acts  of  the  Thirty-fifth 
Geaeral  Assembly).  Myrtle  M.  Walker,  widow  of  the  de- 
ceased,  applied  to  the  Industrial  Commission,  alleging  that 
her  husband  came  to  his  death  by  accident,  while  in  the 
coarse  of  his  employment,  and  asking  that  her  damage  or 
compensation  be  assessed  as  provided  by  said  act.  A  board 
of  arbitration  was  organized,  and  proceeded  to  hear  the 
case.  The  plaintiff  herein,  as  the  employer  of  the  deceased, 
appeared,  and  denied  liability,  on  the  all^^ed  grounds: 
First,  that  the  deceased  was  not  in  the  course  of  his  em- 
ployment at  the  time  of  his  death;  and  second,  that  his 
said  employer,  plaintiff  herein,  was^  at  that  time,  engaged 
in  business  as  a  common  carrier  of  interstate  commerce, 
and  the  employee  (for  whose  death  compensation  was  asked) 
was,  at  the  time  of  his  death,  in  the  service  of  the  company 
m  and  about  such  business. 

The  board  of  arbitration  found  that  the  deceased  was 
in  the  course  of  his  employment  at  the  time  of  the  accident, 
and  that  he  was  engaged  in  the  work  of  interstate  com- 
merce. It  also  found  that  the  widow's  claim  was  just  and 
recoverable,  under  the  Compensation  Act,  and  assessed  the 
amount  of  her  recovery.  Thereafter,  the  company  (plain- 
tiff herein)  began  this  action  in  certiorari  in  the  district 
court  of  Polk  County,  alleging  that  the  industrial  commis- 
sioner and  the  board  of  arbitration  had  exceeded  their 
jurisdiction,  in  that  the  said  company  and  the  deceased 
were  engaged  in  interstate  commerce  at  the  time  of  the 
accident,  and  that  the  whole  remedy  of  the  widow,  if  any 
she  had,  was  under  the  statutes  of  the  United  States,  or 
what  is  known  as  the  Employers'  Liability  Act. 

Upon  these  allegations,  a  writ  of  certiorari  was  issued 
to  the  industrial  commissioner  and  to  the  widow  of  the  de- 
ceased, requiring  a  return  to  be  made  to  the  district  court 
of  the  record  of  the  proceedings  had  before  said  commis- 
doner  and  the  board  of  arbitration.    Full  return  was  made 
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and  certified  to  the  district  court,  in  obedience  to  the  writ^ 
and  upon  the  showing  thus  made,  the  defendants  moved 
to  quash  the  writ  and  dismiss  the  certiorari  proceedings, 
because  the  defendant  company  had  a  plain,  speedy,  and 
adequate  remedy  at  law  by  appeal.  This  motion  was  sus- 
tained, the  proceedings  dismissed,  and  the  plaintiff  appeals. 
A  determination  of  the  controversy  here  requires  the 
consideration  of  the  following  propositions: 

(1)  Does  the  Workmen's  Compensation  Act  provide 
for  any  appeal  from  the  assessment  of  damages  under  the 
terms  of  the  said  act? 

(2)  If  there  be  a  right  of  appeal,  is  it  exclusive,  or 
may  the  jurisdiction  of  the  commission  and  the  board  of 
arbitration  in  any  given  case  be  questioned  and  determined 
in  a  certiorari  proceeding? 

(3)  Does  the  fact,  if  it  be  a  fact,  that  the  deceased 
was  killed  while  employed  in  interstate  commerce,  bar  his 
widow  from  the  right  to  demand  and  receive  the  benefit 
of  the  Workmen's  Compensation  Act? 

We  will  consider  the  last  proposition  first:  Is  one 
entitled  to  invoke  the  said  Workmen's  Compensation  Act, 
when  it  is  shown  that  both  the  employer  and  the  employee 
were,  at  the  time  of  the  injury,  engaged  in  interstate  com- 
merce? j     '^'J\ 

For  the  purposes  of  this  decision,  we  assume  that  they 
were  so  engaged.  The  commission  so  found.  There  never 
has  been  any  doubt  among  the  courts  that,  when  Congress 
acts  upon  a  subject,  all  state  laws  covering  the  same  field  are 
necessarily  superseded,  by  reason  of  the  supremacy  of  the 
national  authority.  But  there  has  been  some  controversy 
as  to  whether  the  Federal  Employers'  Liability  Act  does 
cover  injuries  occurring  without  negligence.  It  has  been 
the  contention  of  some  able  counsel,  and  is  the  holding  of 
some  of  the  state  courts,  that  the  Federal  Employers'  Lia- 
bility Act  covers  or  regulates  the  liability  or  obligation  of 
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carriers  and  the  right  of  the  employee  only  for  injury  re- 
salting  in  whole  or  in  part  from  jiegligence^  and  does  not 
cover  injuries  occurring  without  negligence.  Following  thlb 
line  of  reasoning,  some  of  the  courts  have  held  that  the 
state  Workmen's  Compensation  Act  could  be  invoked  and 
relied  upon,  and  relief  given,  in  cases  where  the  liability 
is  not  predicated  on  n^ligence;  and  the  thought  in  the 
reasoning  is  that  the  Federal  Employers'  Liability  Act 
covers  liability  arising  from  the  negligence  of  the  carrier 
only^  The  Supreme  Court  of  New  Jersey,  in  Winfield  v. 
Erie  R.  Co.,  88  N.  J.  L.  619  (96  Atl.  394),  held  that,  where 
the  Federal  Act  affords  no  remedy, — ^that  is,  where  the 
injury  occurs  under  such  circumstances  that  no  liability 
is  imposed  upon  the  carrier  by  the  act, — ^the  injured  ^n- 
ployee  may  invoke  the  remedy  given  by  the  state  statute; 
so  it  was  said  that,  in  order  to  defeat  the  right  to  invoke 
the  state  Workmen's  Compensation  Act,  it  must  affirma- 
tively appear  that  a  right  of  action  is  given  to  the  widow 
or  personal  representative  of  the  employee  by  the  Federal 
statute:  in  other  words,  that  it  must  appear  that  the  injury 
resulted  in  whole  or  in  part  from  negligence  chargeable 
to  the  defendant  company,  in  order  to  bring  it  within  the 
Federal  Employers'  Liability  Act.  On  this  basis  of  reason- 
ing, that  court  held  that  the  liability  sought  to  be  enforced 
was  not  a  liability  arising  out  of  negligence,  and,  there- 
fore, was  not  covered  by  the  Federal  Employers'  Liability 
Act,  but  rested  on  a  contractual  obligation  created  by  the 
state  statute,  consented  to  by  both  the  employer  and  the 
employee;  and  said,  in  substance,  that  the  injured  party 
is  entitled  to  invoke  the  state  statute,  in  the  absence  of  any 
averment  by  her,  or  any  proof  offered,  or  any  admission 
made  by  the  defendant  company,  showing  that  the  death  of 
her  decedent  resulted  from  the  defendant's  negligence;  that 
n^ligence  is  essential  to  create  a  liability  against  it  under 
the  Federal  statute. 
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The  New  York  Court  held  to  substantially  the  same 
doctrine  in  In  re  Winfield  v.  New  York  Cent,  d  H.  R.  R.  Co., 
216  N.  Y.  284  (110  N.  E.  614).  The  California  and  Illinois 
Supreme  Courts,  however,  held  to  a  different  doctrine. 
Smith  V.  Industrial  Ace.  Commission,  26  Cal.  App.  560  (147 
Pac  600) ;  Staley  v.  Illinois  Cent.  R.  Co.,  268  111.  856  (109 
N.  E.  342).    In  the  last-named  case,  it  was  said: 

<<The  Federal  Employers'  Liability  Act  has  taken  pos- 
session of — has  occupied — ^that  field  for  the  purpose  of  call- 
ing into  play  therein  this  exclusive  power  of  the  Federal 
government.  Necessarily,  all  common  or  statute  laws  of 
this  state  on  that  subject  have  been  superseded.  The  field 
of  liability  as  to  employees  injured  while  engaged  in  inter* 
state  commerce  on  railroads,  is  occupied  exclusively  by  the 
Federal  Employers'  Liability  Act — and  that,  too,  regard- 
less of  the  negligence  or  lack  of  negligence  of  either  party 
to  the  litigation." 

Whatever  controversy  may  have  existed  has  now  been 
set  at  rest  by  the  decision  of  the  Supreme  Court  of  the 
United  States;  and  the  doctrine  announced  by  the  courts 
of  California  and  Illinois  has  been  approved.  Winfield  v. 
New  York  Cent,  d  H.  R.  R.  Co.,  heretofore  cited,  came  to 
the  Supreme  Court  of  the  United  States,  and  is  reported  in 
244  U.  S.  147  (61  L.  Ed.  1045) ;  and  it  was  held  that  the 
doctrine  announced  by  the  Supreme  Courts  of  New  York 
and  New  Jersey  was  wrong.    It  was  said : 

'TCrue,  the  act  does  not  require  the  carrier  to  respond 
for  injuries  occurring  where  it  is  not  chargeable  with  negli- 
gence; but  this  is  because  Congress,  in  its  discretion,  acted 
upon  the  principle  that  compensation  should  be  exacted 
from  the  carrier  where,  and  only  where,  the  injury  resulted 
from  negligence  imputable  to  it  Every  part  of  the  act 
conforms  to  the  principle,  and  no  part  points  to  any  pur- 
pose to  leave  the  states  free  to  require  compensation  where 
the  act  withholds  it.    *    *    *    It  was  the  intention  of  Con- 
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gress  to  make  negligence  the  basiB  of  the  employee's  right 
to  damages,  and  to  exclude  responsibility  of  the  carrier  to 
the  employee  for  an  injury  not  resulting  from  its  negli- 
gence." 

In  Erie  R.  Co.  v.  Winfleld,  244  U.  S.  170  (61  L.  Ed. 
1057),  these  questions  were  presented: 

"First,  Whether  the  Federal  Employers'  Liability  Act 
is  regulative  of  the  carrier's  liability  or  obligation  in  every 
instance  of  the  injury  or  death  of  one  of  its  employees  in 
interstate  commerce,  or  only  in  those  instances  where  there 
is  causal  negligence,  for  which  the  carrier  is  responsible. 
*  *  *  Third,  Whether,  by  reason  of  the  state  statute 
[State  Workmen's  Compensation  Act],  the  carrier  became 
bound  contractually  to  make  compensation  in  this  instance, 
even  though  it  came  within  the  Federal  act." 

The  disposition  of  the  first  question  was  made  by  re- 
ferring to  what  was  said  in  New  York  Central  R.  Co,  v, 
Winfield,  244  U.  S.  147,  saying  further: 

"We  are  of  opinion  that  the  Federal  act  proceeds  upon 
the  principle  which  regards  negligence  as  the  basis  of  the 
duty  to  make  compensation,  and  excludes  the  existence  of 
such  a  duty  in  the  absence  of  negligence,  and  that  Con- 
gress intended  the  act  to  be  as  comprehensive  of  those  in- 
stances in  which  it  excludes  liability  as  of  those  in  which 
liability  is  imposed.  It  establishes  a  rule  or  regulation 
which  is  intended  to  operate  uniformly  in  all  the  states  as 
respects  interstate  commerce,  and  in  that  field  it  is  both 
paramount  and  exclusive." 

Answering  the  other  question,  the  court  said  that  the 
Workmen's  Compensation  Act  differed  materially  from  the 
Federal  act.  The  Workmen's  Compensation  Act  rejects 
negligence  as  a  basis  of  liability,  and  requires  compensation 
to  be  made  by  the  employer,  wherever  the  injury  or  death 
of  the  employee  is  an  incident  of  the  service  in  which  he 
is  employed.     This  part  is  described  as  "elective."  and  is 
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not  to  be  applied  unless  the  employer  and  the  employee 
shall  have  agreed,  expressly  or  impliedly,  to  be  bound  there- 
by, and  to  surrender  their  rights  "to  any  other  method, 
form,  or  amount  of  compensation  or  determination  thereof." 
Respecting  the  mode  of  manifesting  such  an  agreement  or 
the  contrary,  it  is  provided  that  every  contract  of  hiring 
"shall  be  presumed  to  have  been  made"  with  reference  to 
this  part  of  the  statute;  and  unless  the  contract  or  a  notice 
from  one  part  to  the  other  contain  "an  express  statement 
in  writing"  to  the  contrary,  it  "shall  be  presumed  that  the 
parties  have  agreed  to  be  bound"  by  this  part  of  the  statute. 
The  court  then  said: 

"But  such  a  presumption  cannot  be  indulged  here,  and 
this  for  the  reason  that,  by  the  Federal  act,  the  entire  sub- 
ject, as  respects  carriers  by  railroad  and  their  employees 
in  interstate  commerce,  was  taken  without  the  reack  of  the 
state  laws.  It  is  beyond  the  power  of  any  state  to  inter- 
fere with  the  operation  of  that  act,  either  by  putting  the 
carrier  and  their  employees  to  an  election  between  its  pro- 
visions and  those  of  the  state  statute,  or  by  imputing  such 
an  election  to  them  by  means  of  a  statutory  presumption. 
This  question  must,  therefore,  be  answered  in  the  negative." 

We  deduce  from  these  holdings  that  all  controversies 
touching  the  liability  of  a  railroad  company  engaged  in 
interstate  commerce  to  its  employees  engaged  in  the  same 
way  are  removed  by  the  Federal  Employers'  Liability  Act 
from  the  sphere  of  state  legislation,  and  that  the  commis- 
sion provided  for  in  the  statute,  for  ascertaining  and  deter- 
mining liability  between  employer  and  employee,  has  no 
jurisdiction  when  the  injury  occurred  while  both  parties 
were  engaged  in  interstate  commerce. 

This  brings  us  to  a  consideration  of  the  first  and  second 
propositions  hereinbefore  stated. 

It  appears  that,  when  the  matter  came  before  the  com- 
mission, the  plaintiff  raised  the  ground  of  jurisdiction,  and 
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claimed  that  both  parties  were  engaged  in  interstate  com- 
merce, and  that  the  rights  of  the  parties 
right  of  ap-  were  regulated  and  controlled  by  the  Fed- 
eral Employers'  Liability  Act.  The  com- 
mission, however,  proceeded  to  determine  the  question  of 
liability,  and  did  determine  that  the  plaintiff  in  this  suit 
was  liable  for  injury  under  the  provisions  of  the  Work- 
men's Compensation  Act.  Thereupon,  this  plaintiff  sued 
out  a  writ  of  certiorari,  alleging  and  claiming  that  the 
tribunal  was  without  jurisdiction  to  hear  the  matter.  The 
defendant  in  this  suit  came  into  court,  and  moved  to  dis- 
miss the  writ,  for  the  reason  that  the  plaintiff  had  a  plain, 
speedy,  and  adequate  remedy  at  law.    This  was  sustained. 

Under  the  statute,  no  appeal  lies  from  the  action  of  the 
commission.  The  commission  acts,  and  determines  the 
rights  of  the  parties,  and  its  finding  is  filed  in  the  district 
court,  and  a  judgment  is  there  entered  in  accordance  with 
the  finding.  That  is  the  first  time  that  the  right  of  appeal 
attaches.  The  direct  claim  of  plaintiff  is  that  the  inferior 
tribunal,  from  whose  action  no  appeal  lies,  had  exceeded 
its  jurisdiction,  and  was  acting  illegally  in  the  premises. 
Our  statute  (Sec.  4154,  Code,  1897),  provides: 

"The  writ  of  certiorari  may  be  granted  when  authorized 
by  law,  and  in  all  cases  where  an  inferior  tribunal,  board  or 
officer  exercising  judicial  functions  is  alleged  to  have  ex- 
ceeded his  proper  jurisdiction,  or  is  otherwise  acting  il- 
legally, and  there  is  no  other  plain,  speedy  and  adequate 
remedy.** 

It  is  the  general  holding  of  the  courts  that,  where  the 
objection  made  is  one  of  jurisdiction, — of  a  jurisdictional 
nature, — and  it  is  shown  satisfactorily  that  the  proceeding 
sought  to  be  reviewed  is  wholly  unauthorized,  the  mere  right 
of  appeal  is  not  speedy  or  adequate,  within  the  meaning  of 
the  statute,  and  certiorari  will,  therefore,  lie.  Davis  v. 
Preston,  129  Iowa  670;  Toung  v.  Preston,  181  Iowa  292, 
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293;  Ryan  t?.  Hutchmson,  161  Iowa  575;  Barry  v.  Black 
Hawk  County  DUtt,  Court,  167  Iowa  306 ;  Timonds  v.  Hun- 
ter, 169  Iowa  598;  United  States  8.  Voting  Mach.  Co.  v. 
Hohson,  132  Iowa  38. 

It  is  true  that  the  mere  allegation  that  a  tribunal  is 
acting  without  jurisdiction  is  not,  in  and  of  itself,  sufficient 
to  justify  the  issuing  of  a  writ,  in  all  cases.  But,  when 
some  substantial  fact  is  shown  which,  if  true,  proves  that 
the  proceeding  complained  of  is  unauthorized,  and  that 
the  tribunal  is  without  power  or  authority  to  entertain  it, 
then  certiorari  lies.  In  the  instant  case,  the  jurisdiction 
was  Challenged  on  the  ground,  which  is  not  disputed,  that 
both  parties  were  engaged  in  interstate  commerce  at  the 
time  of  the  injury.  If  this  be  true,  then,  under  the  holding 
of  the  Supreme  Court  of  the  United  States,  the  commission 
constituted  by  the  Workmen's  Compensation  Act  had  no 
jurisdiction  of  the  subject-matter  of  this  controversy.  Fur- 
ther than  that,  it  is  not  sufficient  that  there  appear  to  be 
a  right  of  appeal.  The  remedy  afforded  by  appeal  must  be 
plain,  speedy,  and  adequate.  Is  remedy  by  appeal  speedy 
when,  by  the  act  itself,  the  right  of  appeal  is  postponed  un- 
til after  a  judgment  has  been  entered  against  the  party  com- 
plaining? The  commission  was  without  jurisdiction.  It 
had  no  right  to  hear  and  determine  any  fact  upon  whidi 
the  court,  under  the  statute,  might  enter  judgment.  Can 
It  be  said  that  the  remedy  by  appeal  is  speedy  when  no  direct 
appeal  is  allowed  from  the  action  of  the  body  whose  right 
to  act  is  questioned,  and  when  the  right  to  review  is  post- 
poned until  after  the  judgment  has  been  entered  upon  its 
illegal  and  unauthorized  findings?  Jurisdiction  involves 
the  right  to  hear  and  determine.  The  writ  of  certiorari  is 
allowed,  to  the  end  that  the  right  to  hear  and  determine 
may  be  investigated.  Certiorari  is  the  remedy,  under  our 
statute.  Plaintiff  questioned  the  commission's  right  to  take 
evidence, — to  hear  and  determine  the  liability  of  this  plain- 
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tiff,— and  shows  that  the  subject-matter  under  investigation 
is  not  within  the  jurisdiction  of  the  tribunal  ai;tacked.  No 
discussion  can  make  plainer  the  fact  that  the  commission  had 
no  jurisdiction  to  inquire  into  or  determine  any  fact  touch- 
ing the  liability  of  this  plaintiff  to  the  injured  party,  when 
both  were  engaged  in  interstate  commerce.  The  commis- 
sion assumed  jurisdiction.  It  assumed  the  right  to  make 
a  report  to  the  district  court,  upon  which,  under  the  law, 
without  notice  to  this  plaintiff,  judgment  would  be  entered 
against  the  plaintiff.  The  proceeding  here  called  in  ques- 
tion the  very  right  to  do  this  thing;  questioned  the  right  of 
this  tribunal  to  do  it.  It  was  the  only  speedy  remedy  open 
to  the  complainant  here.  He  was  not  required  to  sit  by  and 
permit  a  tribunal,  acting  upon  a  subject-matter  over  which 
it  had  no  jurisdiction,  to  determine  the  existence  of  a  lia- 
bility which,  under  that  statute,  must  merge  into  a  judg- 
ment, and  then  appeal  from  that  judgment. 

The  remedy  by  appeal  was  neither  plain,  speedy,  nor 
adequate.  The  right  to  a  writ  of  certiorari  existed.  The 
court  erred  in  quashing  the  writ.  The  cause  is,  therefore, — 
Reversed, 

Labd,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


In  re  Estate  of  J.  C.  Mansfield. 

HUBBAND  AND  WIFE:     Antenuptial  Oontracts^Famny  TSrpnnmw 

1  A  clause  of  an  antenuptial  oontract  which  provides  that  each 
party  "agrees  to  contribute  to  the  family  expenses"  in  a  named 
proportion,  is  not  effective  in  favor  of  the  wife  after  the  death 
of  the  husband. 

BZEOUTOBS     AND     ADIONISTSATOBS:    Life    Bfaintenance    to 

2  Wife.  Principle  recognized  that  a  wife  ipay  not,  on  the  death 
of  the  husband,  demand  support  and  maintenance  from  the  hus- 
band's estate,  independent  of  and  supplemental  to  the  rights 
given  to  her  by  statute. 
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Appeal  from  Shelby  District  Court. — Thomas  Arthur, 

Judge. 

January  27,  1919. 

This  case  involves  the  right  of  a  widow  to  support  out 
of  the  estate  of  her  husband,  because  of  the  provisions  of  an 
antenuptial  contract.  Opinion  states  the  facts.  Demurrer 
to  the  petition  or  claim  of  plaintiff  sustained  in  the  court 
below.    Claimant  appeals. — Affirmed. 

Byers,  Byers  d  Miller,  for  appellant. 

Edward  S.  White,  for  appellee. 

Gaynor,  J. — This  action  involves  the  right  of  the  widow 

to  have  a  claim  allowed  against  the  estate  of  her  husband. 

The  record  does  not  disclose  when  the  husband  died. 

It  does  show,  however,  that,  on  the  25th  day  of  April,  1916, 

letters  of  administration  were  issued  to  J.  G.  Mansfield, 

who  qualified  and  gave  due  notice  of  hi» 
wifeViwte-  appointment.  On  the  23d  of  April,  1917, 
tracts :  fftm-      the  widow,  Genevra  A.  Mansfield,  filed  with 

ily  oxpeiiMfl. 

the  clerk  of  the  court  her  claim,  duly  veri- 
fied, and  substantially  as  follows:  That  she  is  the  widow 
of  deceased ;  that  she  was  married  on  or  about  the  29th  day 
of  June,  1903;  that,  before  the  marriage,  an  antenuptial 
contract  was  entered  into  between  her  and  her  deceased 
husband,  in  the  following  words : 

^'This  antenuptial  contract^  made  and  entered  this  the 
29th  day  of  June,  1903,  by  and  between  Joseph  C.  Mans- 
field of  Shelby,  Shelby  County,  Iowa,  party  of  the  first  part, 
and  Mrs.  Genevra  A.  Sampey,  of  Shelby,  Shelby  County, 
Iowa,  party  of  the  second  part,  witnesseth:  That  whereas 
the  said  Joseph  C.  Mansfield  and  the  said  Genevra  Sampey 
have  entered  into  a  contract  for  marriage  to  be  solemnized 
in  the  near  future,  and  both  of  the  said  parties  hereto  hav- 
ing real  as  well  as  personal  property  in  their  own  names, 
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they  do  therefore  make  this  antenuptial  contract  and  agree- 
ment,  which  shall  be  mutually  binding  upon  both  parties 
hereto,  and  their  heirs,  administrators  and  assigns  forever, 
to  wit :  First.  That  each  of  the  parties  hereto  shall  operate 
and  manage  their  own  property,  both  real  and  persona), 
independently  of  the  other,  the  same  as  though  they  were 
not  married.  Second.  Each  party  hereto  hereby  waives  all 
right  of  dower  which  they  would  otherwise  hav^  in  and 
to  all  of  the  property  of  the  other,  and  also  waive  all  dis- 
tributive interest  which  either  would  otherwise  have  in 
the  personalty  of  the  other.  The  intention  being  that  neither 
shall  have  any  interest  in  the  property  of  the  other,  any 
more  than  if  they  had  never  been  married.  Third.  Each 
party  hereto  hereby  agrees  to  contribute  to  the  family  run- 
ning expenses  in  proportion  to  their  net  income  from  their 
respective  properties." 

After  the  making  of  the  said  contract,  the  marriage 
was  duly  consummated.  At  the  time  of  the  execution  of 
said  contract,  she,  the  widow,  had  no  property  whatsoever. 
The  husband  was  the  owner  of  both  real  and  personal  prop- 
^^J>  aggregating  f3,500.  His  estate  is  now  worth  approxi- 
mately 150,000.  She  has,  since  the  marriage,  acquired  prop- 
erty, and  has,  at  this  time,  property  worth  approximately 
110,000.  No  children  were  bom  to  this  marriage.  She,  the 
widow,  is  now  57  years  of  age.  The  sum  of  |1,000  per  annum 
is  necessary  for  her  support :  that  is,  to  support  her  in  the 
circumstances  in  which  she  lived  as  the  wife  of  the  deceased. 

It  is  claimed  that,  under  the  terms  of  the  antenuptial 
contract,  the  estate  of  deceased  should  continue  to  con- 
tribute to  the  "family  running  expenses;"  that  the  running 
expenses,  in  proportion  to  the  net  income  from  the  respec- 
tive properties,  are  f  1,000  annually ;  that  it  is  necessary, 
and  for  the  best  interest  of  the  estate,  that  it  be  closed 
within  three  years.  To  this  claim  the  administrator  ap- 
peared, and  filed  a  demurrer  alleging  that  the  facts  stated 
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in  the  claim  or  petition  do  not  entitle  claimant  to  the  relief 
demanded,  for  reasons  hereinafter  referred  to.  This  de- 
murrer was  sustained,  and  the  claim  disallowed ;  and  from 
this,  the  widow  appeals. 

That  the  contract,  herein  set  out,  is  one  which  the 
parties  to  it  were  competent  to  make,  and  that,  when  made, 
it  is  binding  upon  both,  in  the  absence  of  fraud,  mistake,  or 
undue  influence,  see  Fisher  v.  Koontz,  110  Iowa  498,  and 
cases  therein  cited.  Such  contracts  are  favored  by  the 
law.  They  tend,  under  some  conditions,  to  promote  happi- 
ness, by  settling  property  questions  which  otherwise  might 
be  fruitful  of  dissension.  Especially  is  this  true  when 
either  or  both  of  the  parties  had  been  previously  married, 
and  had  children.  The  intent  of  the  parties  in  making  the 
contract,  and  the  purposes  sought  to  be  attained  by  its 
making,  when  made  plain  in  the  contract,  are  recognized 
and  enforced  by  the  courts.  When  the  contract  is  plain  and 
unambiguous  on  its  face,  and  the  meaning  is  plainly  indi- 
cated upon  the  instrument  itself^  there  is  no  occasion  to 
resort  to  any  of  the  rules  of  construction.  In  construing 
a  contract,  and  in  ascertaining  its  meaning  and  the  pur- 
pose of  the  parties,  the  words  used. must  be  given  their 
usual  and  ordinary  signification.  There  should  be  no  un- 
natural or  strained  construction  given  to  any  part  of  the 
contract,  in  determining  the  intent  and  meaning  of  the 
parties.  The  contract  should  be  construed  as  a  whole,  and 
every  part  given  fair  consideration  in  its  relation  to  all 
other  parts. 

This  record  discloses  that  the  claimant  had  been  mar- 
ried before,  but  whether  she  had  children  or  not  does  not 
appear.  Whether  he  had  been  married  before  and  had 
children,  does  not  appear.  He  had  property.  She  had  none. 
The  contract  looked  to  the  future.  It  had,  in  its  purpose, 
the  fixing  and  settling  of  rights  in  property  in  existence, 
and  to  be  acquired  daring  the  continuance  of  the  contem* 
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plated  marriage.  The  contemplated  marriage  would,  of 
necessity,  result  in  the  establishment  of  a  home  and  family 
relationship,  to  preserve  the  integrity  of  which  it  was  pro- 
vided that  each  should  contribute  from  his  or  her  property 
in  proportion  to  the  net  income.  The  family  created  by 
the  marriage  continued  during  the  life  of  the  marriage. 
Of  course,  children  might  be  born,  and  in  that  way  the 
family  enlarged,  and  to  their  support,  contribution  was  re- 
quired, under  the  contract.  Here,  no  children  were  bom. 
Upon  the  death  of  either  party,  the  family  created  by  the 
marriage  ceases  to  exist.  Neither  of  the  jMirties  to  the  con- 
tract, in  the  contract,  agreed  to  support  the  other  after  the 
dissolution  of  the  marriage.    Ordinarily,  the  wife,  as  such. 

has  no  right  to  support  from  the  husband's 
jSd'ad^is-  property  after  his  death.  The  rights  given 
maintaiaace        to  her  by  statute  are  the  right  of  homestead, 

to  wife. 

the  right  of  dower  in  his  real  estate,  and 
the  right  to  a  distributive  share  of  his  personal  property; 
and  on  this  the  law  places  limits,  and  the  right  of  support 
for  one  year.  No  matter  whether  the  property  left  by  the 
hnsband  is  inadequate  for  the  support  and  maintenance  of 
the  wife  after  his  death,  she  can  get  from  his  estate  onl;v 
that  proportion  of  the  property  left  by  him,  which  the  law 
gives  to  her.  There  is  no  legal  obligation  on  the  estate  of 
the  husband  to  support  the  wife  after  the  death  of  the  hus- 
band, and  there  is  no  l^al  obligation  resting  upon  his  hein^ 
to  do  so.  If  no  antenuptial  contract  had  been  made,  the 
plaintifiF  could  not  legally  demand  and  receive  what  she  i8 
now  asserting  a  right  to  have:  to  wit,  support  and  mainte- 
nance during  her  life,  out  of  the  property  of  the  deceased, 
independent  of,  and  supplemental  to,  the  rights  given  her 
by  statute.  When  she  entered  into  this  antenuptial  con- 
tract, she  surrendered  the  right  of  dower  in  his  real  estate, 
and  the  right  to  a  distributive  share  of  his  personal  prop- 
erty.   She  stands,  then,  the  same  as  if,  under  the  law,  there 
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was  no  provision  made  for  her  out  of  his  property  upon  his 
death.  In  the  absence  of  any  legal  right  to  participate  in 
the  estate  left  by  the  hnsband,  she  is  without  right  to  assert 
a  claim.  The  claim  made  here,  however,  is  that,  though  she 
has  surrendered  all  rights  given  her  by  statute,  the  con- 
tract in  question  preserves  to  her  the  right  now  asserted. 
So,  in  making  this  claim,  she  relies  upon  that  provision  of 
the  contract  which  reads,  "Each  party  to  the  contract 
agrees  to  contribute  to  the  running  family  expenses."  Her 
claim  is  that  death  did  not  destroy  the  family;  that  the 
family  still  remains,  and  that  she  is  it;  that  the  family 
still  remaining  "has  running  expenses"  to  which  the  other 
contracting  party  is  bound  by  the  contract  to  contribute. 

The  statute  (Section  3165  of  the  Supplement  to  the 
Code,  1913),  provides: 

"The  reasonable  and  necessary  expenses  of  the  family 
and  the  education  of  the  children  are  chargeable  upon  the 
property  of  both  husband  and  wife,  or  either  of  them,  and 
in  relation  thereto  they  may  be  sued  jointly  or  separately.'* 

This  statute  has  stood  upon  the  books  for  many  years, 
and  yet  no  one  has  ever  had  the  temerity  to  claim  that  the 
rights  and  duties  and  liability  created  by  this  statute  con- 
tinued after  death.  Upon  the  death,  the  property  passes 
to  those  legally  entitled  to  it,  unincumbered  by  any  right 
of  the  family,  as  such,  to  receive  support  from  it.  The 
owner  of  the  property,  notwithstanding  this  statute,  can 
dispose  of  it  by  will,  and,  on  such  disposition,  it  passes 
absolutely  to  those  to  whom  it  is  bequeathed,  and  this, 
though  the  family,  as  such,  is  left  with  no  means  of  support ; 
and  this  is  true,  though  the  wife  is  a  member  of  the  family 
while  it  exists.  Under  this  statute,  she  can  receive  no  more 
upon  the  death  of  her  husband  than  her  dower  right,  her 
distributive  share  in  his  property,  and  the  allowance  for 
her  support  for  one  year.  This  may  be  wholly  inadequate 
for  her  support,  and  yet  the  law  makes  no  provision  for 
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her,  after  his  death,  other  than  this.  Though  the  share  in 
the  husband's  property  given  to  the  wife  is  wholly  insuffi- 
cient for  her  support,  the  law  gives  her  no  further  claim. 
No  one  has  ever  thought  of  construing  this  statute  to  say 
that  the  wife,  after  the  death  of  the  husband,  is  entitled, 
by  virtue  of  the  statute,  to  the  support  of  herself  and  family 
out  of  his  property  during  the  life  of  the  wife.  The  pro- 
vision of  the  contract  relied  upon  is  not  broader  in  its 
scope  and  purpose  than  is  this  statute.  The  family  re- 
ferred to  is  the  family  that  continues  to  exist  during  the 
life  of  the  husband.  That  is  the  family  that  was  contem- 
plated by  the  contract.  That  is  the  family  that  was  brought 
into  existence  by  the  marriage.  That  is  the  family  that  con- 
tinued to  exist,  only  during  the  life  of  the  marriage.  Upon 
the  dissolution  of  the  marriage,  the  obligation  to  support 
the  wife  ceased,  both  under  the  contract  and  under  the 
statute.  The  wife  has  not  here  invoked  the  statute  which 
authorizes  an  allowance  for  the  support  of  the  widow  for 
one  year.  The  rights  she  is  seeking  to  enforce  here  are  her 
rights  which  she  claims  grow  out  of  the  antenuptial  con- 
tract; and  this  contract  does  not  give  to  her  a  continuing 
right  to  support,  after  his  death,  even  though  we  should 
assume  that  she  is  a  family.  As  we  have  already  said,  the 
contract  must  be  interpreted  so  as  to  carry  out  the  purpose 
and  meaning  of  the  parties  to  the  contract;  must  be  con- 
strued to  carry  out  the  evident  intent  of  the  parties  in 
making  the  contract.  Let  us  suppose  that  children  came 
of  this  marriage,  and  that,  upon  the  death  of  the  husband, 
the  familv  consisted  of  the  wife  and  the  children.  The  wife 
having  waived  all  right  to  the  property,  it  passed  to  these 
children,  as  the  heirs  at  law  of  the  other  contracting  party. 
If  no  antenuptial  contract  had  been  made,  it  would  pass 
to  them  the  same,  except  that  the  widow  would  be  entitled 
to  her  distributive  share  out  of  the  property.  This  is  the 
only  provision  which  the  law  has  made  for  the  wife,  and 
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this  she  has  surrendered.  With  the  dissolution  of  the  mar- 
riage, happening  immediately  upon  the  death  of  the  hus- 
band, the  family  contemplated  by  this  contract  ceased  to 
exist,  and  the  provisions  of  the  contract  relied  upon  ceased 
to  be  operative. 

On  the  whole  record,  we  think  the  plaintiff  has  shown 
no  right  to  what  she  is  now  claiming,  and  the  demurrer 
was  rightly  sustained. — Affirmed. 

Ladd,  C.  J.,  Prbston  and  Stevens,  J  J.,  concur. 


J.  F.  M ALLOY,  Appellant,  v.  Chicago  Obbat  Western  Rail- 
road Company,  Appellee. 

RELEASE:    Unintentional  Misstatement  of  Present  Fact.    A  state- 

1  ment  by  a  physician  that  an  injured  party  "was  all  right  to  go 
to  work,"  "was  all  healed  up,"  "was  Just  as  good  as  ever,"  based 
on  the  injured  party's  apparent  condition,  and  on  the  history 
of  his  injury,  is  a  statement  of  present  fact,  and,  if  untrue,  even 
unintentionally  so,  is  sufficient  to  avoid  a  release  entered  into 
in  full  reliance  that  such  statement  was  true. 

BELEASE:     Release  at  Law.    The  avoidance  of  a  release  on  the 

2  ground  of  mutual  mistake  may  be  had  in  an  action  at  law. 

RELEASE:     Return  of  Oonsideration.    A  release  may  be  avoided  for 

3  mutual  mistake  vnthout  returning  the  consideration  received  for 
the  release,  when  it  appears  that  the  consideration  was  given  to 
the  injured  party  for  known  and  acknowledged  injuries,  and 
for  nothing  else, — i.  e.,  loss  of  time.  And  evidence  is  admissi- 
ble to  show  for  what  the  consideration  was  given. 

APPEAL  AND  ERROR:     Belated  Objection  to  Pleading.    Inconsist- 

4  ency  In  pleading  both  fraud  and  mutua.1  mistake  in  avoidance 
of  a  release  may  not  be  urged  for  the  first  time  on  appeal. 

RELEASE:     Fraud-— Jury  Question.    Semhle,  that  a  positive  state- 

5  ment  by  the  physician  of  a  railway  company,  untrue  in  fact, 
that  an  employee  "was  as  good  as  ever,"  made  with  fuU  knowl- 
edge that  the  statement  would  be  used  as  a  basis  for  settle- 
ment with  the  company,  is  sufficient  to  carry  to  the  Jury  the 
issue  of  fraud  in  the  subsequently  executed  release. 
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Appeal  from  Webster  District  Court. — ^R.  M.  Wright, 

Judge. 

January  27,  1919. 

Action  to  recover  damages  resulted  in  a  directed  ver- 
dict for  defendant  and  judgment  thereon.  Plaintiff  ap- 
peals.— Reversed. 

H.  W.  Stowe  and  Mitchell  d  Files,  for  appellant. 

Carr,  Carr  d  Evans  and  Price  d  Burnqmst,  for  appellee. 

Ladd^  C.  J. — I.  The  plaintiff  was  in  the  employment  of 
defendant,  in  the  evening  of  March  17,  1915,  as  one  of  the 
helpers  in  a  switching  crew.  At  about  10:30  o^clock,  he 
attempted  to  get  on  a  car,  for  the  purpose  of  switching  the 
same  and  placing  it  in  a  train  which  was  being  made  up. 
The  car  was  of  a  style  known  as  the  "Gondola"  or  Hart 
Convertible.  The  sides  of  the  car  are  fastened  with  hinges 
at  or  near  the  top,  with  clasps  at  the  bottom.  When  the 
clasps  are  broken  or  unfastened  at  the  bottom,  the  sides 
swing  outward:  that  is,  when  lifted  by  hand,  or  swung  by 
a  movement  of  the  car.  The  car,  at  the  time,  was  moving  in 
a  southeasterly  direction,  and,  while  carrying  a  lantern  in 
his  right  hand,  plaintiff  put  his  foot  on  the  sill-step  in  the 
right-hand  side  and  at  or  near  the  front,  and  took  hold  of 
the  side  handrail  with  his  left  hand,  and  attempted  to 
mount  the  car.  As  he  did  so,  one  of  the  seven  doors  con- 
stituting the  side  of  the  car  swung  out,  caught  him,  and 
broke  his  hold;  and,  in  his  words,  "My  foot  struck  the 
ground,  and  I  hung  with  this  hand,  and  it  jerked." 

The  petition  alleged  that,  in  falling,  he  sprained  and 
lacerated  the  ligaments  of  his  side,  and  ruptured  a  blood 
vessel  or  vessels  in  his  lungs ;  that  these  injuries  were  caused 
by  the  n^ligence  of  the  defendant,  in  permitting  the  car 
to  be  handled  with  the  sides  unfastened,  knowing  that,  in 
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such  condition,  it  was  dangerous,  in'  failing  to  warn  plain- 
tiff of  its  dangerous  condition,  and  in  permitting  to  so  re- 
main thereon  a  sill-step  of  dimensions  of  that  used;  that, 
in  attempting  to  go  on  the  car,  he  pursued  the  customary 
method ;  and  that  his  injuries  were  permanent :  and  it  pray- 
ed recovery  of  damages  suffered. 

The  answer  admitted  the  employment,  and  that  plain- 
tiff was  injured ;  but  put  the  other  allegations  in  issue,  and 
pleaded  that,  on  or  about  June  15,  1915,  the  parties  hereto 
compromised  the  claims  sued  on,  and  that,  in  consideration 
of  f 450  paid  him,  plaintiff  released  all  claims  for  damages ; 
and  prayed  to  go  hence  with  its  costs. 

In  reply,  plaintiff  pleaded  that  the  alleged  settlement 
had  been  obtained  by  fraud,  and  also  that  it  was  obtained 
in  consequence  of  a  mistake. 

At  the  close  of  the  evidence,  defendant  moved  the  court 
to  direct  a  verdict  in  its  favor,  for  that:  (1)  The  evidence 
failed  to  show  that  the  condition  of  the  car,  as  alleged,  had 
existed  for  such  length  of  time  as  that  defendant  was  charg- 
ed with  notice,  and  in  the  exercise  of  ordinary  care  must 
have  repaired  same  prior  to  the  injury;  (2)  the  evidence 
was  insuflficient  to  show  that  the  compromise  was  void 
by  reason  of  fraud;  (3)  the  mistake,  if  any,  was  insufficient 
to  set  the  compromise  contract  aside,  or  to  render  it  in- 
valid; and  (4)  the  evidence  failed  to  show  any  mistake  in 
plaintiff's  condition  as  it  in  fact  was.  This  motion  was 
sustained,  and  the  only  issue  presented  in  this  case  relates 
to  the  sufficiencv  of  the  evidence  to  raise  an  issue  for  the 
jury  as  to  whether  the  settlement  was  based  on  fraud  or 
mutual  mistake. 

In  order  to  establish  the  alleged  fraud  and  mistake, 
the  plaintiff  has  testified  to  the  injuries,  as  alleged,  and  to 
his  treatment,  first  by  Dr.  Wasen,  and  afterwards  by  Dr. 
Saunders,  of  Ft.  Dodge,  and  to  having  spit  blood  after  the 
injury  continually,  except  for  three  weeks,  and  related  that 
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th€  agent  of  the  defendant  at  Ft.  Dodge  handed  him  a  note 
dated  June,  1915,  from  the  superintendent,  saying :  "Please 
tell  Malloy  to  come  to  Oelwein  whenever  he  is  ready,  and 
get  me  by  calling  Jess  Beale's  residence  on  phone."  Later, 
in  the  same  month,  he  telephoned  the  agent  to  communicate 
a  similar  message  to  plaintiff,  and  on  the  15th  of  the  month, 
requested  the  agent  to  "phone  Malloy  to  come  to  Oelwein 
at  any  time,  now.'*  Following  this  last  communication, 
the  plaintiff  called  on  Doctor  Saunders,  the  company's 
physician  at  Ft.  Dodge,  and  informed  him  that  the  super- 
intendent had  sent  for  him,  and  inquired  of  the  doctor  con- 
cerning his  condition.  Plaintiff  testified  that  the  doctoi 
said: 

"*Did  Kinzej  send  over  after  you?'  and  I  said,  Tes, 
sir.'  Well,'  he  said,  'You  are  all  right  to  go  to  work  now.' 
He  said,  Tou  are  all  healed  up  and  everything.  When  did 
you  spit  any  blood?'  I  said,  'I  have  not  spit  any  blood  for 
about  three  weeks,  I  think.'  Well,'  he  said,  'you  are  all 
right  then;  but,'  he  said,  'if  you  ain't  in  any  hurry,  it  would 
be  alj  right  to  rest  a  few  days  longer.'  'Well,'  I  said, 
'what  would  you  call  a  few  days.  Doctor?'  'What  would 
you  say  about  the  first  of  July?'  he  said.  'That  is  all  right.' 
And  he  put  his  hand  on  my  shoulder,  and  he  said,  'You  are 
jnst  as  good  as  ever,  Jimmie.' " 

The  witness  swoi*e  that  he  believed  Dr.  Saunders,  and 
relied  upon  the  statement  made  to  him,  and  went  to  Oelwein 
that  night,  where  he  met  the  superintendent  the  next  day, 
and: 

"I  told  him  I  was  all  right,  and  he  said,  'Yes,  I  heard 
you  were.'  I  told  him  Dr.  Saunders  said  I  was  all  right, 
and  he  said  he  heard  I  was.  We  went  into  the  office  and 
out  to  the  yard  office,  and  he  figured  out  my  time.  He 
showed  me  what  time  I  had  lost,  and  wrote  out  a  check 
for  it,  and  I  signed  a  receipt;  and  that  was  all  there  was 
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to  it.  We  figured  out  what  the  understanding  was,  and 
the  money  we  figured  it  out  by  the  hours." 

In  signing  the  receipt,  he  relied  upon  what  Dr.  Saun- 
ders told  him,  and  had  no  other  knowledge  of  his  physical 
condition.  Later,  he  explained  that,  when  he  told  the  super- 
intendent that  Dr.  Saunders  said  he  was  all  right,  the  super- 
intendent replied: 

'Well,  I  have  gotten  a  report  from  Dr.  Saunders,  too, 
and  he  said  you  was  all  right,  and  you  can — ^we  will  settle 
up  now,  and  you  can  go  to  work." 

He  was  receiving  37  cents  an  hour,  and  the  amount 
was  arrived  at  by  computing  at  that  rate.  He  undertook 
to  work,  but  was  compelled  to  quit  on  account  of  his  in- 
jury,— having  started  again  to  spit  blood,  and  passing  blood 
through  the  bowels,  and  continued  in  that  condition  up  to 
the  time  of  the  trial.  The  testimony  of  the  plaintiff's  wife 
corroborated  his  account  of  the  interview  with  Dr.  Saun- 
ders. 

From  this  evidence,  the  jury  might  well  have  found  that 
both  plaintiff  and  the  defendant,  acting  through  its  super- 
intendent, based  their  settlement  on  the  statement  by  Dr. 

Saunders,  that  plaintiff  was  all  right  "to 

'  iiSentfOTiai""       go  to  work,  now,"  and  that  he  was  "all 

of  "present  healed  up,"  and  that  he  was  "just  as  good 

as  ever."  Had  this  been  merely  an  opinion 
or  prophecy  as  to  what  might  happen  in  the  future,  or  as 
to  the  future  results  of  an  injury,  and  that  foretold  by  way 
of  opinion  or  prophecy  did  not  happen  or  result,  what  was 
said  could  not  be  treated  as  in  the  nature  of  a  mistake  of 
fact  Seymour  v.  Chicago  d  N,  W.  R.  Co.,  181  Iowa  218. 
A  mistake  of  fact,  to  constitute  the  Basis  of  rescission,  must 
relate  to  some  present  or  past  event,  and  the  vital  question 
to  be  determined  is  whether  what  Dr.  Saunders  said  were 
statements  of  fact,  or  merely  matters  of  opinion.  If  thesf 
were  statements  of  fact,  it  is  not  very  important  through 
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what  process  of  reasoning  or  proof  they  were  arrived  at, — 
whether  from  observation  or  deductions  based  on  expert  or 
scientific  knowledge.  The  doctor,  basing  his  conclusion  on 
the  patient's  apparent  condition  and  the  history  of  his  ail- 
ment, pronounced  him  then  in  a  condition  to  go  to  work, 
"all  healed  up,"  "as  good  as  ever."  These  statements  re- 
lated to  the  present,  and  described  his  condition  in  apt 
language  as  it  then  was ;  and  we  entertain  no  doubt  in  say- 
ing that  they  were  statements  of  facts,  and  so  intended. 

In  Haigh  v.  White  Way  Lcuundry  Co.,  164  Iowa  143,  a 
statement  by  the  defendant's  agent  that  the  tendons  of  plain- 
tiffs hand  were  injured,  and  that  her  injuries  were  trifling, 
was  held  to  be  merely  a  statement  of  fact. 

In  Huston  &  T.  C.  R,  Co,  v.  Brown,  (Tex.)  69  8.  W. 
651,  a  release  was  obtained,  based  upon  representations 
made  by  a  physician  I'epresenting  the  railway  company,  that 
the  '^nes  of  his  arm  had  knitted  and  united  together,  and 
that  the  arm  was  well ;"  and  the  court  held  that  these  were 
statements  of  fact.  In  response  to  the  contention  that  thev 
were  mere  expressions  of  opinion,  the  court  said : 

'The  effect  of  his  statement  was  that  the  appellee  wass 
a  sound  man,  and  that  the  bones  of  his  arms  had  knitted 
together,  and  that  it  would  be  all  right.  It  is  true  that 
this  statement  may  have  been  predicated  upon  his  opinion 
aa  a  medical  expert ;  but  the  opinion  is  based  upon  the  facts 
of  which  he  possessed  knowledge.  The  fact  that  the  state- 
meit  made  by  Stewart  was  not  intentionally  false  does  not 
affect  the  right  of  the  appellee  to  have  the  release  set  aside, 
if  he  was  misled  by  the  statement,  and  executed  the  release 
believing  the  statement  was  true.  In  such  a  case,  innocent 
misrepresentation  may  as  well  be  the  basis  of  relief  as 
where  such  statements  are  intentionally  false." 

In  Great  Northern  R,  Oo,  v.  Fowler,  69  C.  C.  A.  106, 
the  company's  surgeon  made  an  examination  of  the  com- 
plainant, and  found  that  his  injuries  consisted  of  a  wound 
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of  the  scalp,  a  contusion  of  the  shoulder,  and  nothing  else, 
and  expressed  the  opinion  that  he  would  be  ready  to  go  to 
work  in  a  couple  of  weeks.  In  reliance,  settlement  was 
made;  but  the  release  was  rescinded,  owing  to  mutual  mis- 
take, upon  a  showing  that  his  skull  was  then  fractured,  ne- 
cessitating the  removal  of  a  part  of  his  skull,  which  was 
pressing  on  the  brain. 

See,  also,  Lumley  v,  Wab<ish  R.  Co.,  22  C.  C.  A.  60; 
JfeUon  V.  Chicago  d  N.  W.  R.  Co.,  Ill  Minn.  193  (20  Am, 
&  Eng.  Ann.  Cas.  748). 

In  TatfMm  v.  PhiXadelplUa,  B,  &  W.  R.  Co.,  10  Del.  Ch. 
105  (85  Atl.  716),  the  test  is  said  to  be: 

''Is  the  evidence  in  this  case  clear  and  convincing  that 
the  complainant  was  induced  to  compromise  her  claim  and 
to  execute  her  release  by  a  mistake  of  past  or  present  fact 
material  to  her  contract?" 

The  distinction  between  a  mistake  in  opinion  or  proph- 
ecy as  to  the  future  and  one  of  past  or  preelent  fact  is 
pointed  by  Judge  Sanborn  in  Chicago  d  N.  W.  R.  Co.  v. 
Wilcox,  54  C.  C.  A.  147,  in  saying : 

"♦  *  *  It  is  not  every  mistake  that  will  lay  the 
foundation  for  the  rescission  of  an  agreement.  That  founda- 
tion can  be  laid  only  by  a  mistake  of  a  past  or  present  fact 
material  to  the  agreement.  Such  an  eflfect  cannot  be  pro- 
duced by  a  mistake  in  prophecy  or  in  opinion,  or  by  a  mis- 
take in  belief,  relative  to  an  uncertain  future  event.  A 
mistake  as  to  the  future  unknowable  eflPect  of  existing  facts, 
a  mistake  as  to  the  future  uncertain  duration  of  a  known 
condition,  or  a  mistake  as  to  the  future  effect  of  a  personal 
injury,  cannot  have  this  effect,  because  these  future  happen- 
ings are  not  facts,  and,  in  the  nature  of  things,  are  not  capa- 
ble of  exact  knowledge;  and  everyone  who  contracts  in  re- 
liance upon  opinions  or  beliefs  concerning  them  knows  that 
these  opinions  and  beliefs  are  conjectural,  and  makes  his 
agreement  in  view  of  the  well-known  fact  that  they  may 
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turn  out  to  be  mistaken,  and  assumes  the  chances  that  they 
will  do  so/' 

All  that  was  said  by  the  physician  related  to  the  pres- 
ent condition  of  plaintiff, — to  him  as  he  then  was, — regard- 
less of  the  future ;  and  we  are  of  opinion  that  his  statements 

were  of  matter  of  fact,  made  as  such  by  him, 
^"iouJ^S'tair      knowing  that  they  would  be  considered  as 

such  in  n^otiating  a  settlement  between 
the  parties;  and  that,  in  making  settlement,  both  parties 
relied  thereon,  as  indicating  permanent  restoration  to  the 
condition  of  health  previous  to  the  injury. 

II.  The  issue  as  to  whether  the  release  was  the  result 
of  mutual  mistake,  was  triable  at  law.  Reddington  t\  Blue, 
168  Iowa  34;  Seymour  v.  Chicago  &  N.  W.  R.  Co,,  supra. 

III.  The  consideration  paid  for  the  release  was  $450, 
and  this  was  not  returned  to  the  defendant  or  tendered  to 
it,  prior  to  the  commencement  of  the  suit  or  at  any  other 

time.  Ordinarily,  as  a  condition  precedent 
turn  of  con-  to  i-escission,  an  offer  to  return  the  consider- 
ation received  is  essential  to  the  mainte- 
nance of  the  action.  See  v.  Carbon  Block  Coal  Co.,  159  Iowa 
413.  But  where  the  amount  paid  was  for  some  specified 
injury,  or  for  loss  of  time  or  the  like,  and  it  is  sought  in  the 
action  to  recover  for  some  additional  injury  not  contem- 
plated in  the  contract  of  release,  or  for  damages  consequent 
on  injuries  necessarily  excluded  in  computing  the  consid- 
eration paid  for  the  release,  as  where  such  payment  was 
for  loss  of  time  only,  or  specific  items  other  than  injuries 
on  which  the  action  is  based,  then  and  in  any  such  event, 
tender  of  return  of  the  consideration  is  not  essential  to  the 
maintenance  of  the  action.  This  is  for  the  reason  that,  as 
to  the  amount  paid,  there  has  been  no  mistake  of  fact,  and 
the  releasee  has  the  benefit  of  what  he  has  paid  for,  and  the 
releasor  may  not  recover  therefor  again. 

The  vice  is  in  the  release,  in  that  the  parties,  through 
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or  by  the  mistake  of  fact,  have  been  misled  in  recovering, 
by  the  terms  of  the  release,  damages  consequent  on  injuries 
not  taken  into  account  in  making  the  adjustment,  and  such 
damages  alone  may  be  recovered,  in  the  absence  of  a  return 
of  the  sum  received  by  the  releasee.  This  appears  from 
Reddington  v.  Blue,  168  Iowa  34;  Meyer  v.  Haas,  126  Cal. 
560  (58  Pac.  1042) ;  Lvmley  v,  Wahash  R.  Co.,  22  C.  C.  A. 
60 ;  Bliss  v.  New  York  Cent,  d  H.  R.  R.  Co.,  160  Mass.  447 ; 
Wabash  W.  R.  Co.  v.  Brow,  13  'C.  C.  A.  222. 

The  plaintiff  testified  that,  on  June  16,  1915,  the  day 
the  release  was  executed,  he  told  the  superintendent  of  the 
company  that  he  was  all  right,  and  Dr.  Saunders  had  so 
stated  to  him ;  and  that  the  superintendent  responded  that 
the  doctor  had  so  reported  to  him ;  and  that  they  then  "went 
into  the  superintendent's  oflSce  and  out  to  the  yard  office, 
and  he  figured  out  my  time.  He  showed  me  what  time  I  had 
lost,  and  wrote  out  a  check  for  it,  and  I  signed  a  receipt; 
and  that  was  all  there  was  to  it.  We  figured  it  out  by  the 
hours  *  *  •  I  was  getting  37  cents  per  hour,  and  the 
amount  was  arrived  at  by  figuring  it  at  37  cents  an  hour." 
He  was  to  resume  work  July  1st,  following,  but  was  not 
allowed  to  do  so.  This  was  all  the  evidence  bearing  on  the 
issue  as  to  what  the  ^50  for  which  the  release  receipted 
was  paid,  and  the  fair  inference  to  be  drawn  therefrom  was 
that  the  payment  was  for  loss  of  time.  This  being  so,  there 
was  no  occasion  for  tendering  the  return  of  the  same,  as  a 
condition  precedent  to  the  maintenance  of  the  action  for 
personal  injuries  suffered  by  complainant.  Though  the  re- 
lease is  general,  covering  injuries  of  every  kind  and  nature, 
and  extending  until  doomsday,  inquiry  concerning  the  nature 
of  the  consideration  and  for  what  computed  was  per- 
missible, and,  as  we  think,  was  not  precluded  by  the  terms 
of  the  release,  based  as  it  was  on  a  mutual  mistake.  Hav- 
ing reached  the  conclusion  that  on  this  ground  it  might 
be  rescinded,  the  investigation  related  solely  to  what  must 
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be  done  to  accomplish  this,  and  therefore  it  was  pertinent 
to  the  issue  to  ascertain  precisely  how  and  for  what  the 
consideration  was  measured.  Such  was  our  conclusion  in 
Reddington  v.  Blue,  supra,  and  we  are  content  therewith,, 
though  decision  may  be  found  to  the  contrary. 

IV.  The  reply  was  in  two  counts,  one  pleading  that 
the  release  was  procured  by  fraud,  and  the  other  that  it 
was  based  on  mutual  mistake;  and  appellee  contends  that, 

for  this  reason,  neither  may  be  proven.    A 

'  niosf  b^^       suflBcient  response  is  that  the  reply  was  in 

tion  to  no  manner  assailed,  and  all  exacted  was  that 

the  evidence  be  sufficient  to  carry  either 
issue  to  the  jury.  Nothing  appears  to  the  contrary  in  Sey- 
mour V.  Chicago  d  N.  W.  R.  Co.,  supra.  In  that  case,  no 
failure  to  attack  pleading  is  passed  upon.  Whatever  it  de- 
cides on  the  consequences  of  pleading  both  fraud  and  mu- 
tual mistake,  it  does  not  hold  that  such  inconsistency  may 
be  urged  on  appeal  for  the  first  time. 

We  conclude  that  the  court  erred  in  withdrawing  the 
issues  from  the  jury.  It  must  not  be  inferred  from  what  we 
have  said  that  we  question  the  sufficiency  of  the  evidence 

to  carry  the  issue  of  fraud  to  the  jury.  Dr. 
'  frtnd :  jiry         Saunders  was  the  company's  surgeon,  and 

examined  complainant  as  such.  He  made 
the  statements  with  knowledge  that  what  he  said  would  be 
made  the  basis  of  the  settlement  about  to  be  made.  The 
complainant  relied  thereon  in  executing  the  release,  and 
was  deceived  into  signing  the  same  when  he  would  not 
otherwise  have  done  so.  His  statements  were  untrue,  and, 
under  the  rule  laid  down  in  Haigh  v.  White  Way  La/undry 
Go.,  supra,  it  would  seem  that  the  evidence  was  sufficient 
to  carry  the  issue  of  fraud  to  the  jury.  See,  also,  decisions 
to  the  same  effect  collected  in  a  note  to  tliat  case  as  re- 
ported in  50  L.  R.  A.  (N.  S.)  1091.  See,  also,  Davis  t\  Cen- 
tral Latid  Co,,  162  Iowa  269;    Oestreich  v,  Chicago,  St,  P,, 
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M,  &  0.  R.  Co.,  (Minn.)  167  N.  W.  1032.  There  was  no  mo- 
tion to  require  plaintiff  to  elect  on  which  of  the  issues  he 
would  stand,  that  of  mutual  mistake  or  fraud;  and  there- 
fore,  as  the  evidence  sustaining  either  was  suflScient  to  carry 
it  to  the  jury,  there  was  error  in  directing  the  return  of 
a  verdict  for  defendant. — Reversed, 

Evans,  Gaynor,  PREsax)N,  and  Stevens,  JJ.,  concur. 


M.  S.  Moats,  Appellee,  v.  Strange  Bros.  Hide  Company, 

Appellant. 

SALES:  Postponing  Delivery  and  Payment.  A  contract  of  sale  may 
be  complete,  and  therefore  pass  title,  even  though  delivery  and 
payment  are  postponed.  Whether  the  title  does  so  pass  is,  in 
its  last  analysis,  a  question  of  intent;  and  in  determining  this 
intent,  the  conduct  ol  the  parties  may  afiPord  illuminating  light. 

Appeal  from  Woodbury  District  Court. — Oborob  Jbpson, 

Judge. 

January  27,  1919. 

Action  to  recover  a  balance  due  on  the  sale  of  certain 
wool.  Opinion  states  the  facts.  Verdict  and  judgment  for 
the  plaintiff  in  the  court  below.  Defendant  appeals. — Af- 
firmed. 

iShull,  Gill,  Sammis  d  Stilivill,  for  appellant. 

Strong  d  Struhle  and  Burke  d  Tamisiea,  for  appellee. 

Gaynor,  J. — Plaintiff  brings  this  action  to  recover  a 
balance  claimed  to  be  due  on  the  purchase  price  of  certain 
wool. 

On  or  about  the  16th  day  of  October,  1916,  plaintiff 
had  3,000  pounds  of  wool  in  bales  stored  in  his  barn.  He 
had  also  270  head  of  sheep,  from  which  the  wool  had  not 
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been  clipped.  Plaintiff  claims  that,  on  said  day,  defend- 
ant purchased  all  of  said  wool,  clipped  and  undipped,  at 
291/^  cents  per  pound,  and  paid  down,  at  the  time,  |25  to 
apply  on  the  purchase  price.  The  unclipi)ed  wool  was  sub- 
sequently clipped,  and  netted  1,613  pounds.  It  is  apparent, 
then,  that  plaintiff  claims  he  sold  to  the  defendant  wool 
totaling  4,613  pounds,  at  29%  cents  per  pound,  amounting 
to  11,360.83.  It  is  conceded  that  defendant  has  paid  to 
plaintiff,  on  the  purchase  price,  only  |604.16.  The  plaintiff 
claims,  therefore^  that  there  is  still  due  him  9756.68,  and 
for  this  he  asks  Judgment. 

Defendant  admits  that  plaintiff  owned  and  had  in  his 
possession  3,000  pounds  of  wool,  and  that  the  same  was 
stored  in  plaintiff's  barn  substantially  as  claimed  by  plain- 
tiff; admits  that  he  owned  270  head  of  sheep,  from  which 
the  wool,  though  ready  for  clipping,  had  not  yet  been 
clipped;  and  says  that,  on  said  date,  plaintiff  offered  to  sell 
said  wool,  clipped  and  undipped,  at  29^/^  cents  per  pound, 
and  that  defendant  agreed  to  purchase  it  at  that  price,  and 
paid  |25  down;  but  says  that  the  stored  wool  was  to  be 
sacked  by  plaintiff  and  delivered  to  defendant  at  the  rail- 
way frdght  station  at  Missouri  Valley,  and,  when  so  de- 
livered and  weighed,  and  the  amount  ascertained,  the  un< 
dipped  wool  was  to  be  clipped  by  plaintiff,  sacked  and  de- 
livered, and  paid  for  the  same  as  the  stored  wool ;  that  it 
was  to  bind  this  agreement  that  defendant  paid  to  plain- 
tiff the  sum  of  $25;  and  further  says  that  defendant  has 
always  been  ready  and  willing  to  receive  the  wool  and  to 
pay  plaintiff  for  the  same,  whenever  delivered  and  received 
by  defendant,  as  contemplated  in  the  contract;  that,  at 
divers  times,  plaintiff  was  requested  to  deliver  the  wool, 
but  had  neglected  and  failed  to  do  so,  except  as  hereinafter 
stated;  that,  some  time  prior  to  the  commencement  of  this 
action,  the  wool  in  storage,  while  in  storage  in  plaintiff's 
bam,  was  partially  destroyed  by  fire,  and  plaintiff  was  un- 
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able  to,  and  never  did,  deliver  more  than  435  pounds  of 
the  same,  and  never  did  deliver  to  the  defendant,  at  Mis- 
souri Valley  or  any  other  place,  more  than  2,048  pounds,  in 
aJl,  of  said  wool,  which,  at  29%  cents  per  pound,  amounts  to 
$604.16;  that  this  sum  defendant  has  paid,  and  there  is 
nothing,  therefore,  due  plaintiff. 

To  recapitulate,  the  contract,  whether  made  as  alleged 
by  plaintiff,  or  as  alleged  by  defendant,  was  made  on  the 
16th  day  of  October,  1916.  The  fire  that  partially  destroyed 
the  wool  occurred  on  the  10th  day  of  November,  1916.  , There 
were  435  pounds  saved  from  the  fire.  Immediately  after  the 
fire,  the  defendant's  agent  came  to  plaintiff's  farm,  and  di- 
rected plaintiff  to*  haul  to  Missouri  Vall^  the  wool  saved 
from  the  fire.  It  was  so  hauled,  and  received  by  the  defend- 
ant at  Missouri  Valley,  there  weighed  by  defendant,  and 
shipped  by  defendant's  agent  to  the  defendant  at  Sioux 
City.  Defendant's  agent  testifies  that,  after  the  fire,  he 
went  to  plaintiff's  place,  and  arranged  to  have  the  435 
pounds  of  wool  which  had  been  saved  from  the  fire  brought 
to  Missouri  Valley,  and  it  was  there  weighed,  and  shipped 
to  the  defendant  at  Sioux  City,  and  paid  for  at  the  con- 
tract price,  but  not  at  the  time  it  was  received  and  weighed. 
The  270  sheep  were  sheared  on  the  10th  day  of  January, 
1917,  and  1,630  pounds  of  wool  secured  from  the  shearing. 
This  was  shipped  by  defendant  to  its  place  of  business  at 
Sioux  City,  and  there  received  and  paid  for,  but  not  at  the 
time  it  was  received.  Therefore,  of  all  the  wool  that  plain- 
tiff had  at  the  time  the  contract  was  made,  2,048  poundn 
were  shipped  to  the  defendant,  received  by  the  defendant, 
and  paid  for  by  the  defendant,  as  hereinafter  more  fully 
explained,  after  the  fire  occurred.  All  the  wool  received 
by  defendant  was  paid  for  kjr  the  defendant  at  the  contract 
price. 

The  controversy,  therefore,  is  over  the  difference  be- 
tween the  total  amount  of  the  wool,  4,613  pounds,  and  the 
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amount  received  by  the  defendant,  2,048  pounds,  making  a 
difference,  represented  by  the  burned  wool,  of  2,565  pounds; 
and  it  is  to  recover  for  this  that  plaintiff  brings  the  ac- 
tion. 

The  real  question  presented  by  this  record  is:  Who 
was  the  owner  of  this  2,565  pounds  at  the  time  it  was 
burned?  Had  the  title  passed  to  the  defendant,  or  was 
the  title  still  in  the  plaintiff?    Whose  wool  was  burned? 

If,  under  the  arrangement  and  agreement  between  plain- 
tiff and  defendant,  the  title  passed  from  the  plaintiff  to  the 
defendant,  and  was  in  the  defendant  at  the  time  of  the 
fire,  then  defendant  must  sustain  the  loss.  If  the  title  had 
not  passed  from  the  plaintiff  to  the  defendant  at  that  time, 
and  it  was  plaintiff's  wool,  then  he  must  stand  the  loss. 
This  question  was  tried  to  the  jury.  The  jury  returned  a 
verdict  for  plaintiff  for  the  amount  claimed,  or  for  the  wool 
burned,  on  the  theory  that  plaintiff  had  sold  it  to  the  de- 
fendant with  the  other  wool,  and  that  it  was  defendant's 
wool  at  the  time  it  was  burned.  The  only  question  sub- 
mitted to  the  jury,  and  the  only  question  that  it  was  re- 
quired to  determine,  is:  Was  there  such  a  completed  sale 
of  the  wool  in  question  that  the  title  to  the  wool  in  storage 
had  passed  to  the  defendant  before  the  fire?  If  it  did,  it 
was  defendant's  wool,  and  defendant's  loss. 

Plaintiff's  testimony  tends  to  show  that  Joseph  Strange, 
a  member  of  defendant's  firm,  came  to  his  house  on  or 
about  the  date  named,  and  said  that  he  had  seen  plaintiff's 
wool;  that  it  was  good  wool;  that  he  would  like  to  buy 
it  Plaintiff  said,  "I  will  sell  you  the  wool."  Strange 
asked,  **What  do  you  want  for  it?"  They  agreed  on  29 V^ 
cents.  Strange  said  he  would  take  it,  and  would  furnish 
the  sacks  for  it  gratis.  Strange  asked  how  much  wool  plain- 
tiff had  in  storage,  and  the  plaintiff  told  him.    Strange  said : 

"  *I  will  make  settlement  for  3,000  pounds,  and  if  there 
is  any  more,  you  will  get  it.'    He  said  he  would  weigh  it  at 
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Missouri  Valley.  He  asked  me  if  I  would  haul  it  to  Mis- 
souri  Valley.  I  told  him  I  would.  That  was  after  he  said 
he  would  take  it,  and  would  give  me  29%  cents  a  pound. 
Thereupon,  he  wrote  out  and  delivered  to  me  the  ?25  check. 
He  said,  Will  you  haul  it  to  Missouri  Valley?'  and  I  said, 
*I  will.  You  will  get  all  the  wool.  It  is  yours.  The  wool 
is  yours,  even  that  on  the  sheep's  back;  but  I  cannot  clip 
it  until  I  get  some  man  to  clip  it  for  me.'  I  said,  'When 
will  you  take  it?'  and  he  said,  'Next  week,  and  I  will  ship 
the  sacks  right  down.'  He  shipped  the  sacks,  but  he  never 
came.  I  never  received  any  word  from  him  as  to  when 
he  wanted  the  wool  hauled  to  Missouri  Valley,  before  it 
was  burned.  I  was  ready  to  bring  in  the  wool  at  any  time 
I  received  word  from  Mr.  Strange  to  haul  it  in.  I  hadn't 
sacked  the  wool  at  the  time  of  the  fire.  I  was  ready  to 
sack  it,  but  the  reason  I  had  not  sacked  it  is  that  I  was 
afraid  something  might  destroy  it, — ^pigs  or  something, — 
so  I  kept  it  cased  up.  I  had  it  cased  up  nicely,  so  that 
nothing  could  get  at  it.  At  the  time  of  the  fire,  it  was  all 
in  the  barn,  in  the  place  where  it  was  when  Strange  bought 
it.  After  the  fire,  one  of  defendant's  agents  came  down  to 
my  place,  and  we  sacked  the  wool  that  was  saved  from  the 
fire,  amounting  to  435  pounds,  and  hauled  it  in  for  them 
under  the  direction  of  this  agent.  He  was  at  the  farm,  and 
directed  that  it  be  hauled  in.  It  was  hauled  in.  He  was  at 
Missouri  Valley,  and  he  had  it  weighed  and  shipped  to 
Sioux  City.  It  was  weighed  by  this  agent.  It  was  nol 
paid  for  at  the  time.  I  afterwards  clipped  the  other  sheep 
I  called  up  Mr.  Strange,  and  told  him  the  wool  was  ready, 
and  for  him  to  come  down.  He  said  he  could  not  come  down. 
— they  were  busy ;  but  said  he  would  instruct  the  weighmas 
of  the  Northwestern  depot  to  weigh  it  correctly,  and  we 
should  haul  it  in  there.  We  hauled  it  in,  and  turned  it  over 
to  the  agent  of  the  railway  company.  The  first  instructions 
I  had  to  haul  in  any  of  the  wool  was  after  the  fire.   The  485 
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pounds  saved  from  the  fire,  and  the  1,630  pounds  secured 
from  the  shearing  were  settled  for  and  paid  at  the  con- 
tract price.  At  the  time  1  first  talked  with  Strange,  I  told 
him  I  hadn't  time  to  show  him  the  wool.  He  said,  ^I  have 
looked  at  it  with  your  son.'  I  think  he  said,  the  Saturday 
preyions.  He  promised  to  take  the  wool  that  was  in  the 
bam  away  before  the  clipping  was  done.  He  said  he  would 
take  that  the  next  week.  I  didn't  know  how  soon,  and 
didn't  tell  him  how  soon  the  clipping  would  be  done.  He 
fixed  no  date  when  the  wool  was  to  be  hauled  in.  After 
the  shipments  were  all  made,  I  came  to  Sioux  City,  and 
made  a  contract  with  Mr.  Strange  as  to  the  payment  for 
that  which  had  already  been  received." 

The  contract  was  as  follows : 

^This  agreement,  made  and  entered  into  this  14th  day 
of  February,  1917,  by  and  between  M.  S.  Moats,  of  Missouri 
Valley,  party  of  the  first  part,  and  Strange  Brothers  Hide 
Company,  of  Sioux  City,  Iowa,  party  of  the  second  part, 
witnesseth : 

^That  whereas  there  is  now  pending  between  said  par- 
ties a  controversy  relative  to  a  certain  sum  due  from  the 
second  party  to  the  first  party  on  account  of  wool  sold  to 
the  second  party  by  the  first  party,  which  was  destroyed  by 
fire;  and, 

'^Whereas,  there  has  been  shipped  by  the  first  party 
to  the  second  party  a  certain  amount  of  wool  aggregating 
2,048  pounds,  at  the  price  of  29%  cents  per  pound ;  and 

"Whereas,  a  certain  amount  of  said  wool  has  been  de- 
livered to  the  second  party,  for  which  there  is  due  the 
first  party  29^^  cents  per  pound : 

"It  is  hereby  agreed,  by  and  between  the  parties  here- 
to, that  the  second  party  will,  and  does,  upon  the  execu- 
tion of  this  agreement,  pay  to  the  said  first  party  the  sum 
of  six  hundred  and  four  dollars  and  sixteen  cents  (|604.16), 
said  payment  being  made  without  prejudice  to  the  rights  of 


362  Moats  v.  Strange  Bros.  Hidb  Co.      [185  Iowa 

the  first  party  against  the  second  party  as  to  any  claims  he 
may  have  or  all^e  to  have  against  the  second  party 
on  account  of  the  wool  destroyed  by  fire,  as  herein- 
above set  forth,  and  without  prejudice  to  any  defense  that 
the  second  party  may  have  against  said  alleged  claim. 

"Executed  in  duplicate  the  day  and  year  first  above 
written. 

"M.  8.  Moats,  Party  of  the  First  Part. 
"Strange  Bros.  Hide  Co., 

"By  Fred  Strange,  Treas.,  Party  of  the  Second  Part. 

"Cash  f25.00 

"Ck 577.96 

"Storage 1.20 

1604.16'^ 

Defendant's  testimonv  tends  to  show  that,  on  the  14th 
of  October,  Mr.  Strange  went  to  plaintiflPs  home,  looked 
over  the  wool,  and  looked  over  the  sheep. 

"On  the  16th,  went  again,  saw  the  plaintiff,  and  said. 
'Are  you  ready  to  sell  the  wool?'  Plaintiff  said,  'No,  not 
yet.'  What  is  your  reason  ?'  'It  is  not  all  sheared.'  'Well,' 
Mr.  Strange  said,  'sell  me  the  wool  that  is  sheared.'  Plain- 
tiff said,  'No,  I  don't  want  to  sell  anything  until  it  is  all 
sheared.'  Mr.  Strange  said,  'What  is  your  reason?'  Plain- 
tiff replied,  'I  want  to  take  all  of  the  wool  together,  and 
make  but  one  trip.'  After  a  little  talk.  Strange  said,  'How 
many  sheep  have  you  to  shear?'  Plaintiff  stated  the  num- 
ber. Strange  said,  'When  do  you  expect  to  shear?'  Plain- 
tiff said,  'Eight  away.  I  am  waiting  for  the  shearer  now.' 
Strange  then  said,  'I  will  tell  you  what  I  will  do.  I  will 
make  a  contract  with  you  for  all  the  wool,  immediate  de- 
livery at  Missouri  Valley,  at  29^-^  cents  for  the  wool.' 
Plaintiff  said,  'AH  right.  Send  me  some  sacks  right  away.' 
Strange  said,  'When  the  lambs  are  sheared,  I  want  the  wool 
put  right  in  the  sacks,  as  soon  as  they  are  sheared.    I  want 
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the  wool  immediately.  The  market  is  strong/  Plaintiff 
said,  'AU  right,  I  will  phone  yon  when  we  shear.'  When  I 
was  there,  I  looked  at  the  lambs.  I  saw  the  wool  the  first 
day  I  went  up  there.  I  saw  the  lambs  that  hadn't  been 
sheared  both  times." 

Philip  Sein,  defendant's  agent,  who  was  with  him  at 
the  time  the  sale  was  made,  testified : 

"We  went  to  the  bam  and  looked  at  the  wool.  Took 
samples  back  to  Missouri  Valley.  Told  the  boy  we  would 
be  back  the  next  day.    We  drove  out  the  next  day." 

Be  then  detailed  the  conversation  between  the  plaintiff 
and  Strange  substantially  as  Strange  gave  it,  and  then 
says: 

"We  never  shipped  full  cars  out  of  Missouri  Valley, 
only  local  rates,  not  carloads.  We  shipped  full  cars  out  of 
Logan.  I  asked  Mr.  Moats  whether  he  would  rather  haul 
his  wool  to  Logan ;  that  we  intended  to  load  a  car  there ; 
that  we  would  save  money  on  freight:  and  he  said  it  was 
too  far,  and  I  said,  ^All  right,  haul  it  to  Missouri  Valley. 
I  was  not  out  to  the  place  again  until  after  -the  fire.  After 
the  fire  I  was  there.  Plaintiff  showed  the  damage,  showed 
me  what  little  wool  they  had  saved.  I  said  ^I  will  watch 
for  yon  at  the  station,  and  any  time  you  want  to  haul  it 
in,  I  will  weigh  it  up  for  you.  I  waited  all  day,  and  called 
him  up  three  or'  four  times,  before  he  brought  his  wool 
down.  That  was  after  the  fire.  I  weighed  up  the  wool 
saved  from  the  fire,  and  gave  him  a  memorandum  of  the 
weight.  I  wanted  to  pay  him  for  it  right  there,  and  he 
said  to  let  it  go  until  he  got  the  rest  of  the  sheep  sheared 
and  got  pay  in  full.  I  weighed  it  up  at  the  time  I  gave  him 
the  memorandum.  When  we  were  there  on  the  16th  or  16th 
of  October,  we  were  there  for  the  purpose  of  buying  wool 
in  and  around  Missouri  Valley  and  Logan.  We  had  busi- 
ness at  numerous  places  around  there,  both  before  and 
after  we  were  at  plaintiff's,  and  bought  quite  a  bit  of  wool, 
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— all  that  we  knew  of.  We  were  anxious  for  the  wool  and 
all  the  wool  that  plaintiff  had,  and  such  other  wool  as  we 
could  get  in  the  vicinity/' 

Plaintiff,  on  cross-examination,  testified : 

''I  was  to  haul  the  wool  to  the  station  at  Missouri  Val- 
ley. It  was  to  be  weighed  there  and  paid  for  when  it  was 
delivered  there.  Whenever  I  hauled  it  in,  I  was  presumed 
to  get  my  money." 

The  court  instructed  the  jury  that  the  only  controversy 
between  the  parties  in  this  action  is  as  to  the  wool  that 
was  destroyed  by  Are,  and  instructed  it  that: 

^'If  the  plaintiff  has  proved  that,  at  the  time  plaintiff 
and  defendant  had  the  negotiations  with  reference  to  said 
sale,  it  was  the  intention,  understanding,  and  agreement  of 
the  parties  that  the  defendant  was  not  to  become  the  owner 
of  said  \rool,  and  was  not  to  have  the  title  thereto,  until  the 
game  was  delivered  at  the  freight  station  at  Missouri  Val- 
ley, or  if  you  find  that  the  agreement  between  the  parties 
was  that  the  said  wool  was  to  be  paid  for  upon  delivery, 
and  only  upon  delivery  at  Missouri  Valley,  then  the  plain- 
tiff cannot  recover.  The  fact,  however,  that  plaintiff  was  to 
delivet  said  wool  at  Missouri  Valley  would  not  defeat  his 
right  of  recovery,  unless  the  delivery  was  to  be  made  be- 
fore title  passed,  and  such  was  the  understanding,  agree- 
ment, and  intention  of  the  parties." 

No  objection  is  urged  to  any  of  the  instructions. 

It  is  the  claim  of  the  defendant  that  plaintiff  was  not 
entitled  to  recover,  under  the  evidence  and  under  the  law 
as  given  to  the  jury  by  the  court ;  that  the  evidence  shows 
that  it  was  not  the  understanding  or  agreement  of  the  par- 
ties that  the  title  should  pass  at  once  upon  the  making  of 
the  contract  and  the  payment  of  the  |25,  but  was  dependent 
upon  delivery  at  Missouri  Valley;  that  there  were  two 
things  which  were  essential  to  make  a  completed  sale, — 
delivery  at  Missouri  Valley  and  payment.    These  qmeations 
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were  before  the  jury  for  their  determination,  and  the  deter- 
mination was  adverse,  as  is  apparent,  to  defendant's  claim. 
We  think  there  was  a  fair  question  for  the  jury,  though 
very  close  upon  the  facts. 

It  wUl  be  noted  that  the  undipped  wool  was  clipped, 
stupped  to  the  defendant,  received  by  the  defendant,  and 
paid  for  by  the  defendant,  without  any  controversy,  and 
long  after  the  making  of  the  contract,— days  after  the  fire 
occurred.  It  will  be  noted  that,  after  the  fire,  the  stored 
wool  was  taken  by  the  defendant's  agent  to  Missouri  Valley, 
wtighed,  and  shipped  to  defendant  at  Sioux  City.  The  jury 
could  well  find  that,  after  the  fire,  defendant  recognized  the 
contract,  came  to  plaintiff's'  place,  examined  the  wool  that 
remained,  took  it,  had  it  shipped  to  Missouri  Valley, 
weighed,  and  from  there  shipped  to  the  defendant  at  Sioux 
City,  without  making  any  question  at  the  time  as  to  its  lia- 
bility for  the  burned  wool.  This  could  well  be  construed 
by  the  jury  into  an  admission  that  the  wool  belonged  to 
the  defendant.  The  conduct  of  the  parties  subsequently  is 
quite  in  keeping  and  harmony  with  the  plaintiff's  daim 
that  the  wool  in  storage  was  purchased  by  the  defendant, 
and  a  completed  sale  made  of  it,  at  the  time  the  $25  was 
paid ;  that  nothing  remained  to  be  done  but  to  ascertain  the 
quantity  or  quality ;  that  all  that  was  to  be  done  was  for, 
the  plaintiff  to  haul  it  to  Missouri  Valley,  whenever  directed 
to  do  so  by  the  defendant.  As  to  the  wool  in  storage,  noth- 
ing was  to  be  done  between  the  parties  in  relation  to  the 
thing  sold.  Nothing  remained  to  be  done  between  the  buyer 
and  the  seller,  touching  the  property.  So  far  as  they  were 
concerned,  the  sale  was  completed.  The  seller  agreed  only 
to  haul  it  to  Missouri  Valley, — that  is,  the  jury  could  well 
find  this, — ^whenever  directed  to  do  so  by  the  defendant.  It 
is  for  the  jury  to  determine,  under  these  facts,  whether  there 
was  a  completed  sale  or  not.  The  title  does  not  pass  until 
the  sale  is  completed.    As  long  as  it  remains  executory,  the 
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title  does  not  pass.  We  are  talking  now  only  of  the  wool 
in  storage.  The  other  undipped  wool  was  delivered,  ac- 
cepted by  the  defendant,  and  paid  for.  As  to  this  wool 
in  storage,  there  was  nothing  to  be  done  to  put  it  in  a  con- 
dition for  sale;  nothing  to  be  done  to  identify  it;  nothing 
to  be  done  to  discriminate  it  from  other  things.  It  was 
there — an  entity — examined,  samples  taken,  the  price  fixed, 
part  of  the  price  paid,  with  directions  to  the  plaintiff  to  haul 
it  in  whenever  the  defendant  should  direct  it  to  be  hauled 
in.  The  claim  of  the  plaintiff  is  that  he  had  it  ready  for 
delivery;  that  he  was  ready  to  haul  it  in  any  time  when 
directed  to  by  the  defendant ;  that  he  received  no  direction 
until  after  the  fire;  that,  after  the  fire,  he  received  direc- 
tions to  haul  what  was  saved.  It  was  hauled  in,  taken  by 
the  defendant,  weighed,  and  shipped  to  the  defendant  at 
Sioux  City.    As  said  in  Allen  v,  Elmore,  121  Iowa  241 : 

'The  fact  that  weighing  or  measuring  still  becomes 
necessary  to  determine  the  price,  will  not  indicate  an  intui- 
tion that  the  title  shall  not  pass  until  such  acts  are  done; 
it  being  assumed,  of  course,  for  the  purpose  of  applying  this 
rule,  that  the  specific  goods  are  definitely  ascertained  and 
agreed  upon." 

Here,  the  wool  was  in  existence.  The  number  of 
pounds  was  ascertained  and  agreed  upon.  The  price  was 
agreed  upon.  Part  of  the  price  was  paid.  All  that  remained 
to  be  done  was  for  the  plaintiff  to  haul  it  in  to  Missouri 
Valley,  when  requested  to  do  so  by  the  defendant,  and 
there  the  defendant  agreed  to  have  it  weighed  and  shipped 
to  itself  at  Sioux  City. 

In  Harris  v.  Beehe,  144  Iowa  735,  a  case  similar  in 
its  facts  to  the  one  before  us,  the  court  said : 

"The  record  clearly  shows  that  the  potatoes  were  at 
the  time  of  the  sale  in  the  bin;  that  they  were  inspected 
by  defendant's  agent;  and  that  nothing  was  necessary,  to 
complete  the  transaction,  but  delivery  of  the  potatoes  on 
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the  track,  and  the  ascertainment  of  the  quantity  contained 
in  the  bin  in  question.  All  the  potatoes  in  that  bin  were 
gold  to  the  defendant.  ♦  •  •  the  jury  was  fully  war- 
ranted in  finding  that  there  was,  in  fact,  a  completed  sale 
of  the  potatoes  at  the  time  in  question." 

In  Welch  V,  Spies^  103  Iowa  389,  392,  this  court  said : 
"But  the  title  to  property  which  is  the  subject  of  a  con- 
tract of  sale  may  pass  at  once,  even  though  something  re- 
main to  be  done  to  ascertain  and  fix  the  rights  of  the  par- 
ties,— ^as  to  weigh  or  measure  the  property  sold.  The  in- 
tent of  the  parties  is  of  controlling  importance." 

We  think  this  case  controls  the  rights  of  the  parties  in 
the  instant  suit.  It  is  true  that  the  actual  manual  delivery 
of  the  property  and  the  payment  of  the  purchase  price  places- 
the  situation  more  outside  the  pale  of  cavil  and  doubt  than 
where  there  is  not  a  manual  delivery  or  payment  of  the  pur- 
chase price  in  full;  but  these  are  not,  under  our  present 
holdings,  essential  to  passing  of  title.  Though  the  thing 
remain  in  the  possession  of  the  seller,  if  it  is  in  existence, 
the  quantity  is  ascertained,  and  the  price  fixed,  and  a  part  of 
the  purchase  price  paid,  the  fact  that  it  is  left  in  the  pos- 
session of  the  seller,  and  the  manual  or  physical  deliverr 
of  the  property  postponed  to  a  later  date,  or  to  a  time  desig- 
nated by  the  buyer,  will  not  take  from  it  the  character  of 
a  completed  sale.  What  is  done  may  or  may  not  show  a 
completed  sale;  but  if  what  is  done  or  said  shows  an  in- 
tention on  the  part  of  the  purchaser  and  seller  to  pass  the 
title  to  the  thing  to  the  purchaser,  immediately,  the  require- 
ments of  the  law  as  to  what  is  essential  to  a  completed  sale 
may  be  met,  although  the  thing  remains  in  the  possession 
of  the  seller,  and  the  actual  physical  delivery  is,  by  agree- 
ment, postponed  to  a  later  date.  Intention  is  an  act  of  the 
mind.  The  intention  of  the  parties  is  to  be  gathered  from 
all  that  they  said  and  did  with  relation  to  the  passing  of 
title,  and  the  purchase  and  sale  of  the  property.    It  is  from 
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this  that  the  jury  must  determine  what  the  intention  of  the 
parties  as  to  the  passing  of  title  was,  at  the  time  of  the 
transaction.  The  sale  is  completed  when  everything  is 
done  that  the  seller  is  required  to  do,  even  though  the  seller 
retain  possession,  with  an  agreement,  as  in  this  case,  that, 
when  requested  to  do  so  by  the  buyer,  he  will  make  a  manual 
or  physical  delivery  of  the  property  at  a  point  designated 
by  the  defendant,  or  then  agreed  upon. 

We  think  there  was  a  fair  question  for  the  jury  here; 
and  whether  their  decision  is  right  or  wrong,  it  has  support 
in  the  evidence,  and  we  are  bound  by  that  finding.  The 
case  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Preston  and  Stbvens,  JJ.,  concur. 


NiSHNABOTNA  Drainagb  DISTRICT  No.  10  et  al.,  Appellants, 
V.  Lana  Construction  Company  et  al.. 

Appellees. 

DBAINS:     Engineer  as  Interpreter  of  Contract.    A  mutual  agree- 

1  ment  between  the  parties  to  a  contract  for  the  excavation  of  a 
public  drainage  improvement  that  the  engineer  shall  interpret 
the  intent  and  meaning  of  the  contract  and  accompanying  specs 
iflcations,  and  issue  estimates  accordingly,  is  binding,  and  pay- 
ments made  under  estimates  furnished  by  the  engineer,  in  ac- 
cordance with  his  bona-flde  and  permissible  understanding  of  the 
contract,  especially  when  confirmed  by  the  public  authorities, 
are  final  and  non-recoverable,  even  though,  under  another  per- 
missible construction,  the  payments  largely  overpaid  the  con- 
tractor. 

PAYMENT:     Payments   under   Agreed    Interpreter.    Bona-flde  pay- 

2  ments  under  a  contract,  in  accordance  with  the  interpretation 
of  one  mutually  and  specially  chosen  for  that  purpose,  are  final 
and  non-reooverable. 

OOKTBAOTS:    A^n^eed  Interpreter  of  Contract.    Parties  may  validly 

3  agree  that  a  named  party  shall  interpret  the  intent  and  mean- 
ing of  a  contract,  and  in  such  case,  the  interpreter's  bona-flde 
decision,  confirmed  by  the  parties,  is  beyond  recall. 
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DRAINB:    Impeacliliig  Acce|»tance  of  Oontractor's  Work*    The  ao- 
4   ceptance,  by  the  public  authorities,  and  In  the  manner  provided 
by  law,  of  the  work  of  the  contractor  as  a  full  performance  of 
the  contract,  poisoned  by  no  fraud  of  the  contractor's,  is  a  final- 
ity. 

Appeal  from  PoUaAJoattamie  District  Court. — O.  D. 

Whbblbb,  Judge. 

January  27,  1919. 

Action  to  recover  a  certain  amount  of  money  whidi  it 
is  daimed  was  overpaid  to  the  contractor  for  the  construc- 
tion of  a  certain  ditch  in  Drainage  District  No.,  10,  of  Pot- 
tawattamie County.  Demurrer  to  the  petition  sustained  by 
the  court.    Plaintiffs  appeal. — Affirmed. 

John  P.  Organ,  for  appellants. 

Killpack  d  Northrop,  for  appellees. 

Gaynor,  J. — On  the  7th  day  of  April,  1911,  the  board 
of  supervisors  of  Pottawattamie  County,  acting  on  behalf  of 
the  plaintiff  the  Nishnabotna  Drainage  District  No.  10,  let 

to  the  defendants  the  work  of  constructing 

^"  Sa^'aa^       *  drainage  ditch  in  said  district.     Before 

terge^  of        the  bids  were  made^  the  board,  acting  for 

the  district,  appointed  a  competent  engineer 
to  prepare  and  file  plans  and  specifications  for  the  ditch, 
setting  forth  the  starting  point,  the  route,  and  the  terminus 
or  termini  of  the  ditch,  with  a  plat  and  profile  showing  the 
ditch  and  the  course  and  length  of  the  drainage,  together 
with  an  estimate  of  the  number  of  cubic  yards  necessary  to 
complete  the  work,  and  the  probable  cost  These  plans  and 
specifications,  plat,  and  profile  were  on  file  at  the  time  de- 
fendant submitted  its  bid,  and  on  this,  the  bid  was  made. 
The  contract  entered  into  by  the  defendant  made  th^  plans 
and  specifications  a  part  of  the  contract,  and  provided  that, 
in  all  respects,  the  defendant  should  comply  with  the  plana 

Vol.  185  Ia.— 24 
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and  specifications,  and  further  said  that,  should  there  be 
any  difficulty  between  the  parties  to  the  contract  as  to  the 
construing  of  any  of  the  ternus  or  provisions  of  the  agree- 
ment relating  to  the  work  to  be  done,  the  difflcullty  should 
be  referred  to  the  engineer  employed  by  the  first  party,  and 
his  decision  should  be  final  and  conclusive  upon  both.  The 
compensation  for  the  work  was  to  be  paid  at  the  rate  of 
3.99  cents  per  cubic  yard,  ^'measured  in  the  excavation 
only."  The  contract  and  specifications  further  provided  that 
the  board  of  supervisors  should  have  general  supervision  of 
the  work,  but  the  details  of  the  entire  work  were  to  be  in 
charge  of  EX  E.  Spetman,  civil  engineer,  of  Council  Bluffs, 
to  whom  all  questions  relating  to  plans  of  construction  or 
carrying  on  the  work,  or  construing  the  intent  or  meaning 
of  these  specifications,  should  be  referred,  and  that  his  de- 
cision should  be  final  and  binding  upon  both  parties.  The 
contract  further  provided : 

"The  work  will  be  inspected  frequently  by  the  engineer 
in  charge,  who  will  make  an  estimate  on  the  first  of  each 
month,  of  the  amount  of  work  done  during  the  preceding 
month,  which,  when  properly  certified,  shall  entitle  him  to 
payment  of  eighty  per  cent  of  the  amount  earned,  and  upon 
final  completion  of  the  work  as  a  whole,  •  ♦  ♦  the  en- 
gineer shall  report  to  the  board  of  supervisors,  who  will 
thereupon  inspect  the  work,  and  if  satisfactory,  shall  finally 
accept  the  same  and  order  payment  in  full  to  the  contrac- 
tor." 

After  making  the  contract,  the  defendant  entered  upon 
its  work,  and  as  the  work  progressed,  it  was  furnished  from 
time  to  time  with  estimates  of  the  same  by  the  engineer  in 
charge,  and  received  80  per  cent  of  the  compensation  as 
fixed  by  the  contract,  based  upon  the  estimates  given  by  the 
engineer.  On  the  6th  day  of  August,  1912,  upon  the  final 
estimate  of  the  engineer  in  charge  of  the  work,  the  board  of 
supervisors  ordered  the  payment  to  the  defendant  of  the 
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20  per  cent  that  had  been  witliheld  upon  the  estimates 
aforesaid,  less  the  sum  of  |500.  On  the  20th  day  of  Decem- 
ber, 1912,  the  board  ordered  the  payment  of  this  |500,  and 
the  same  was  paid  by  the  auditor,  as  directed.  This  action 
was  begun  on  December  21^  1914. 

In  the  first  count  of  the  petition,  plaintiffs  seek  to  re- 
cover a  certain  sum  of  money,  which  they  claim  was  over- 
paid to  the  defendant.  It  is  claimed  that  the  estimates 
given  by  the  engineer,  upon  which  defendant  received  pay- 
ment, were  not  based  on  the  amount  of  earth  actually  re- 
moved in  the  construction  of  the  ditch,  but  were  figured 
and  made  as  though  said  ditch,  from  the  point  of  its  com- 
mencement to  the  point  of  termination,  was  excavated 
through  solid  earth,  whereas  the  ditch,  at  many  places,  in- 
tersected the  Nishnabotna  River,  and  little  or  no  excava- 
tion was  required  there;  that  the  defendant,  as  a  matter 
of  fact,  did  not  excavate  as  many  cubic  yards  of  earth  as 
shown  by  the  estimates  upon  which  it  received  payments; 
that,  by  reason  of  the  method  adopted  by  the  engineer  in 
making  the  estimates,  the  defendant  received  payment  for 
more  cubic  yards  of  earth  than  were  actually  removed. 

In  the  plans  and  specifications,  it  was  provided  that  the 
ditch  should  run  from  a  point  called  Station  1,  in  the  cen- 
ter of  the  Nishnabotna  River,  to  a  point  called  Station  600, 
in  the  Nishnabotna  River,  as  shown  by  plats  and  profile 
now  on  file  with  the  county  auditor  of  Pottawattamie  Coun- 
ty, which  were  made  a  part  of  the  specifications. 

The  engineer,  in  making  the  estimates  upon  which  pay- 
ments were  made,  measured  the  space  within  the  excavation, 
and  determined  the  number  of  cubic  yards,  as  it  appeared 
after  the  ditch  was  dug,  for  which  defendant  was  entitled  to 
receive  payment  by  that  method,  it  appearing  that  he  was 
authorieed,  by  the  contract,  to  interpret  and  construe  the 
intent  and  meaning  of  the  specifications,  and  to  make  the 
estimates  on  which  payments  were  to  be  made.    The  origi- 
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nal  estimate  of  the  number  of  yards  necessary  to  be  ex- 
cavated to  complete  the  ditch,  as  made  by  the  engineer  and 
set  forth  in  the  plans  and  specifications,  was  approximate- 
ly 711,000  cubic  yards.  Defendant  was  paid  for  approxi- 
mately 712,000  cubic  yards.  If  the  method  contended  for 
by  the  plaintiff  should  be  adopted  in  making  final  esti- 
mates of  the  work  done,  then  the  plaintiff  paid  for  82,686 
cubic  yards  more  than  was  actually  removed  by  the  defend- 
ant. If  the  method  pursued  by  the  engineer  in  making  es- 
timates is  to  control,  then  the  defendant  has  not  been  over- 
paid. The  question,  then,  presents  itself: 
**  Mymlnte'  nn-  ^®  ^^^  Contract  susceptible  of  the  interpreta- 
tS%r^tw.         ^^^^  given  to  it  by  the  engineer?    Are  the 

interpretation  and  construction  placed  up- 
on the  contract  by  the  engineer  binding  on  these  plaintiffn? 
The  simple  questiop  is:  Does  the  construction  placed  up- 
on the  contract  by  the  engineer  bind  the  plaintiffs? 

This  case  was  disposed  of  on  demurrer.  The  petition 
discloses  the  fact  that  the  engineer,  in  estimating  the  num- 
ber of  cubic  yards  for  which  defendant  was  entitled  to  re- 
ceive compensation  from  the  plaintiff,  measured  the  num- 
ber of  cubic  yards  appearing  in  the  excavation  at  the  time 
the  estimate  was  made.  The  contention  of  the  plaintiff  is 
that  the  engineer  should  have  based  his  estimate  upon  the 
number  of  cubic  yards  of  earth  actually  removed  by  the 
defendant.  The  engineer  was  acting  for  and  in  behalf  of 
the  plaintiff,  and  was  by  the  contract  given  the  right  to  con- 
strue the  contract.  The  plans  and  specifications  were  a 
part  of  the  contract.  The  engineer  evidently  construed  the 
agreement  to  mean  that  all  the  work  should  be  paid  for  by 
the  cubic  yard,  at  5.99  cents  a  cubic  yard,  measured  in  the 
excavation  only.  It  is  not  claimed  that  any  mistake  was 
made  in  the  measurement,  or  that  any  fraud  waa  practiced 
by  the  defendant  or  by  the  engineer,  in  making  the  estimatea, 
when  made  in  this  way.    The  only  mistake,  if  a  mistake  mt 
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all,  is  in  the  constmction  of  the  contract,  and  in  the  meth^ 
od  pursued  by  the  engineer  in  estimating  the  number  of 
cnbic  yards  for  which  defendant  was  entitled  to  receive 
pay.  The  question  is  this :  Are  the  plaintiffs  bound  by  the 
interpretation  of  this  contract  made  by  the  engineer,  on 
which  the  estimates  and  the  payments  were  made?  The 
enpneer  had  no  power  to  determine  the  compensation  of 
the  contractor,  or  to  make  the  compensation  other  and 
different  than  the  contract  called  for;  but,  by  the  term8 
of  the  contract  itself,  the  right  was  given  to  the  engineer  to 
constme  the  contract  and  to  make  the  estimates  according 
to  the  construction  placed  upon  the  contract  by  him.  Evi- 
dently, the  engineer  construed  the  contract  to  mean  that 
the  number  of  cubic  yards,  for  which  payment  was  specified 
at  80  much  per  yard,  should  be  determined  by  measuring 
the  excavation.  The  defendant  had  nothing  to  do  with 
making  the  estimates.  The  estimates  were  made  by  the 
one  appointed  by  the  board,  to  whom  the  board  had  given 
authority  to  construe  the  intent  and  meaning  of  the  specifi- 
cations, both  parties  agreeing  to  be  bound  thereby.  It  was 
the  engineer's  duty  to  inspect  the  work  and  make  the  es- 
timates of  the  work  done  during  the  preceding  month,  on 
the  first  day  of  each  month  thereafter.  If  the  board  gave  the 
engineer  power  to  construe  the  contract  in  making  the  es" 
timates,  and  he  did  construe  it  as  alleged,  and  made  the 
estimates  under  the  construction  so  placed  upon  it  by  him, 
and  gave  those  estimates  to  the  defendant,  as  evidence  of 
its  right  to  receive  compensation  for  work  done,  and  the 
board  of  supervisors  accepted  his  estimates,  and  paid  to 
the  defendant,  upon  the  estimates  so  made,  then,  upon 
payment,  it  became  bound  by  the  action  of  the  engineer, 
both  in  the  construction  of  the  contract  and  in  the  method 
of  estimating  the  work,  and  it  is  without  remedy,  though 
the  construction  placed  by  the  engineer  was,  in  fact,  wrong. 
It  is  not  for  us  to  inquire  whether  the  construction  placed 
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upon  the  contract  by  the  engineer  was  right  or  wrong,  for 
the  reason  that  the  construction  placed  on  it  was  a  con- 
struction made  by  the  one  appointed,  to  whom  the  right  to 
determine  the  intent  and  meaning  of  the  contract  was  giv- 
en, and  to  make  the  estimate;  and  plaintifAi  agreed  to  be 
bound  by  his  construction.  It  does  not  appear,  nor  is  it 
claimed,  that  any  intentional  fraud  was  perpetrated  by  ei- 
ther the  defendant  or  the  engineer  in  making  the  estimates, 
or  in  securing  the  money  which  it  is  sought  now  to  recover. 
The  wording  of  the  plans  and  specifications,  on  which 
the  bid  was  made,  is  as  follows:  "All  work  shall  be  done 
and  paid  for  by  the  cubic  yard,  measured  in  the  excavation 
only."  It  was  the  duty  of  the  engineer  to  make  monthly  es- 
timates showing  the  work  done  the  preceding  month,  and 
these  estimates  were  made  the  basis  of  compensation,  by 
the  contract.  The  estimates  indicated  the  number  of  cubic 
yards  for  which  defendant  was  entitled  to  receive  pay.  The 
contract  fixed  the  amount  that  it  was  entitled  to  receive  for 
each  cubic  yard,  as  shown  by  such  estimates.  The  con- 
tract provided  that  the  board  of  supervisors  should  have 
general  supervision  of  the  work,  but  that  the  engineer  ap- 
pointed by  the  board  should  have  chaise  of  it  in  detail; 
and  it  was  provided  that  all  questions  relating  to  plans  of 
construction,  or  carrying  on  the  work,  or  construing  the  in- 
tent or  meaning  of  the  specifications,  should  be  referred  to 
him,  and  that  his  decision  should  be  final  and  binding  on 
both  parties.  The  contract  was  made  on  April  7,  1911.  It 
appears  that  defendant  immediately  entered  upon  the  work ; 
that,  as  the  work  progressed,  he  was  furnished,  from  time 
to  time,  with  the  estimates  of  the  same  by  the  engineer,  and 
upon  these  estimates,  payments  were  made.  Prior  to  Au- 
gust 6,  1912,  the  defendant  had  been  paid,  upon  the  esti- 
mates furnished  by  the  engineer,  80  per  cent  of  the  total 
amount  shown  to  be  due  upon  the  estimates.  On  August 
6,  1912,  the  final  estimate  of  the  engineer  was  made,  and 
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the  balance,  20  per  cent,  was  ordered  paid  by  the  board  up- 
on this  final  estimate,  except  the  sum  of  $500.  For  some 
reason,  which  does  not  appear,  the  board  retained  f  500, 
and  on  the  20th  day  of  December  following,  ordered  the 
payment  of  the  |500  which  was  withheld,  and  the  same  was 
paid  by  the  auditor  to  the  defendant. 

Certain  facts  are  apparent  from  this  record:   The  en- 
gineer, in  making  his  estimate  of  the  amount  of  earth  neces- 
saiy  to  be  removed,  to  consummate  the  contract,  figured  on 
the  same  basis  pursued  by  him  when  making  the  final  es- 
timates of  the  work  done.     The  original  estimate  of  the 
amount  of  earth  to  be  removed,  and  the  monthly  estimates 
of  the  amount  of  work  actually  done  under  the  contract, 
totaled  practically  the  same.     Before  the  engineer  made 
his  estimates  of  the  amount  of  earth  to  be  removed  within 
the  limits  of  the  ditch  designed,  the  course  and  distances 
had  been  determined  upon  and  marked  out,  and  defend- 
ant had  before  it,  at  the  time  it  made  its  bid,  the  course 
and  direction  of  the  ditch,  and  all  that  the  plans  and  speci- 
fications showed.    In  the  proposal,  it  was  recited  that  the 
def^idant  had  examined  the  specifications  and  the  form  of 
the  contract  proposed  by  the  plaintiffs,  and  he  agreed  to  do 
the  work  on  the  sections  designated,  in  all  respects  in  ac- 
cordance with  the  contract  and  specifications  annexed.    8o 
we  have  both  parties  familiar  with  the  course  and  length  of 
the  ditch,  its  location,  the  territory  through  which  it  passed, 
and  that  some  of  the  ditch  lay  within  the  limits  of  the  Nish- 
nabotna  River.     Defendant  had  before  it  the  estimates  of 
the  engineer  as  to  the  number  of  yards  to  be  removed.    Of 
course,  this  estimate  did  not  limit,  or  control,  or  determine 
m  advance,  the  number  of  cubic  yards  for  which  defendant 
wae  to  be  paid ;  but  it  indicated,  before  the  contract  was 
let,  the  method  adopted  by  the  engineer  in  estimating  the 
number  of  cubic  yards  within  the  limits  of  the  proposed 
ditdL 
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In  Herrick  v.  Belknap,  27  Vt.  673,  the  contract  provid- 
ed that  the  engineer  should  be  the  sole  judge  of  the  quan- 
tity  and  quality  of  the  work,  and  from  his  decision  there 
should  be  no  appeal.  It  was  held  that  this  stipulation  in 
the  contract  bound  the  parties,  and  constituted  the  en- 
gineer an  arbitrator  between  them. 

It  is  apparent  that,  if  parties,  competent  to  contract, 
do  contract  with  reference  to  a  subject-matter  in  which  the 
compensation    depends   upon    final   determination   of   the 

amount  of  work  done  by  the  party  contract- 

"*  aSS^  toto-       ^^^  *^  ^^  *^^  work,  the  parties  to  the  con- 

tSctf  ^'  ^**"     *^*^  ™^y>  ^°  *^®  original  contract,  agree 

upon  some  definite  person,  skilled  in  the 
matter  of  ascertaining  the  amount,  to  determine  the  amount, 
and  bind  themselves  to  accept  his  computation  as  final  and 
determinative  of  the  amount  of  work  done,  upon  which  com- 
pensation must  rest.    So  it  follows  that,  where  parties,  com- 
petent to  contract,  select  a  third  person  to  fix  the  price, 
amount,  or  quality  of  the  material,  his  finding,  when  made, 
is  binding  upon  both  the  parties  to  the  contract,  and  can^ 
not  be  impeached  for  mistake  which  is  found  only  in  error 
of  judgment,  or  that  rests  in  conclusions  drawn  from  the 
facts  submitted  to  the  pariy  for  judgment.    The  finding  of 
an  arbiter  chosen  by  the  parties  at  the  time  of  making  the 
contract,  though  the  method  is  not  the  same,  so  far  as  the 
conclusion  of  the  same  is  concerned,  is,  in  its  effect,  the 
same  as  an  award  under  a  submission  to  arbitration.    So 
it  would  follow  that,  when  the  parties  have  agreed  to  givd 
to  another  the  right  to  construe  and  determine  the  intent 
and  meaning  of  the  contract,  and  he,  in  good  faith,  exer- 
cising his  best  judgment  and  skill,  construes  the  contract, 
and  estimates  the  amount  in  accordance  with  the  constmcr 
tion  placed  by  him  upon  the  contract,  and  it  is  then  acted 
upon  by  the  parties,  and  it  is  made  further  to  appear  that 
the   contract   is   reasonably   susceptible   to  constructions 
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placed,  negativing  any  intentional  fraud  or  parpose  to 
wrong,  the  parties  must  abide  by  his  judgment,  just  the  same 
as  if  the  parties  themselves  had  construed  the  contract  to 
mean  just  what  this  arbiter  had  construed  it  to  mean,  and 
had  made  the  estimates  in  accordance  with  such  construc- 
tion. These  parties  were  capable  of  making  the  contract. 
The  contract  is  not  unreasonable,  or  against  public  policy. 
Since  they  had  power  to  make  the  contract,  its  provisions 
bound  both  parties.  In  this  case,  both  parties  agreed  to  be 
bound  by  that  construction  which  the  engineer,  selected  bj 
the  plaintiff,  should  place  upon  the  contract.  As  bearing 
upon  this  question,  though  not  directly  in  point,  see  Ous- 
tave^on  v.  McOay,  12  Daly  (N.  Y.)  423;  Palmer  v.  Clark, 
106  Mass.  373 ;  Qreen  d  Coates  StrP.  R,  Co.  v,  Moore,  64  Pa. 
St  79 ;  WaUngham  v.  Veai,  74  Ga.  756. 

We  hold,  therefore,  that,  inasmuch  as  the  parties  had  a 
right  to  make  the  contract  in  question,  and  did,  in  the  con- 
tract, provide  that  the  engineer  selected  should  have  charge 
of  the  detail  of  the  work,  and  the  power  to  construe  the  con- 
tract and  to  make  the  estimates  according  to  the  construc- 
tion placed  upon  the  contract  by  him,  his  construction  and 
estimates,  in  the  absence  of  fraud,  are  binding  upon  the 
plaintiffs,  and  the  demurrer  was  properly  sustained.  We 
farther  find  that  the  contract  was  susceptible  of  the  con- 
struction placed  upon  it  by  the  engineer.  We  therefore  find 
that  the  demurrer  was  rightly  sustained. 

As  to  the  second  count  of  the  petition,  to  which  de^ 
murrer  was  interposed,  we  have  to  say  that  no  basis  is  laicl 
in   the  allegations  of  the  petition  for  recovery  on  that 

ground.    The  claim  is  that  the  defendant 

4.  DBAIN8 :  im-      did  not  dig  down  to  the  bottom,  as  required 

ceptance  ot       by  the  plans  and  specifications;  that,  below 

work.  the  bottom  of  the  ditch  as  constructed  by 

the  defendant,  there  was  rock  not  removed, 
which  would  cost  a  considerable  sum  to  remove,  to  bring 


878  Peterson  v.  Chicago,  M.  &  St.  P.  R.  Co.  [185  Iowa 

the  ditch  to  the  depth  provided  for  in  the  plans  and  specifi- 
cations ;  but  it  does  not  appear  that  the  defendant  has  been 
paid  for  more  than  it  has  excavated.  The  ditch,  aB  con- 
structed, was  accepted  by  the  plaintiffs  as  completed  woidc, 
within  the  terras  of  the  contract  It  was  the  duty  of  the 
board  to  inspect  the  work  before  making  final  pa3rment  The 
statute  imposes  this  duty  upon  them.  The  contract  pro- 
vided for  it.  There  is  no  doubt  that  they  made  the  in- 
spection. No  fraud  or  deceit  was  practiced, — ^no  conceal- 
ment,— so  far  as  this  record  shows.  They  accepted  the  work 
as  fulfilling  the  contract,  and  paid  for  it.  They  are  not 
now  in  a  position  to  insist  that  the  contract  was  not  com- 
pleted, nor  to  lay  a  claim  for  damages,  based  upon  the  fact 
that  the  ditch  was  not  sunk  to  the  depth  required  by  the 
plans  and  specifications.  As  to  this  part  of  the  petition,  the 
demurrer  was  also  rightly  sustained.  The  judgment  of  the 
court  is,  therefore, — Affirmed, 

Laud,  C.  J.,  Prbston  and  Stevens,  JJ.,  concur. 


Martin  M.  Peterson,  Appellee,  v.  Chicago,  MHiWAUKSB  & 
St.  Paul  Railway  Company,  Appellant. 

RATTiBOAPS;    BeaaonaUe  Orossiiifi^s  Per  8e.    A  railway  crossins 

1  with  planks  extending  three  inches  above  the  dirt  approach  of 
the  public  highway  is  per  se  a  reasonably  safe  crossing. 

BAHJEtOADS:    Neglect  In  Crossing  BCaintenance.    Railway  crossings 

2  which  are  reasonably  safe  for  travel  in  the  usual  and  ordinary 
way  are  all-sufficient,  and  on  a  fact  issue  as  to  negligence  ta 
maintaining  such  crossing,  it  is  error  for  the  court  to  fail  to 
explain  to  the  Jury  the  nature  and  extent  of  the  company's  duty. 

NEGLiaENOE:    Undisputed  Facts.    Undisputed    facts   bearing   on 

3  negligence  present  questions  of  law  for  the  court. 

Appeal  from  Clay  District  Court. — ^N.  J.  Lee,  Judge. 

January  27,  1919. 
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AcnoN  to  recover  damages  for  injury  to  property.  The 
opinion  states  the  facts.  Verdict  and  judgment  for  the 
plaintiff  in  the  court  below.  Defendant  appeals. — Reversed 
and  remanded. 

% 

Hughes,  Sutherland  iH  O'Brien  'and  J.  W.  Cory  d  Son. 
for  appellant. 

R.  F.  Mitchell  and  Cornwall  d  Cornwall,  for  appellee. 

Gaynor,  J. — On  the  15th  day  of  December,  1916,  the 
plaintiff  was  driving  a  Buick  automobile  on  a  public  high- 
way.    This  highway  crossed  the  tracks  of  the  defendant 

company    at    right    angles.      Defendant's 

1.  RAILE0AD8 :        tracks  run  east  and  west,  and  the  highway, 

^SS^^per     north  and  south.    Plaintiff  approached  the 

*•"  track  from  the  south,   and,  when  withlQ 

about  200  feet  of  the  track,  he  saw  the  head« 
light  of  a  train  approaching  from  the  east.  He  did  not, 
however,  stop  his  car,  but  proceeded  at  about  10  miles  an 
hour,  keeping  a  constant  lookout  for  the  train,  and  saw  the 
train  just  as  he  went  upon  the  track.  It  was  then  about  st 
mile  and  a  half  away.  He  says  that,  as  he  was  in  the  act 
of  crossing  the  track,  his  engine  died,  and  left  him  with 
the  front  wheels  over  the  far  rail,  and  the  hind  wheels  up 
against  the  first  rail.  He  claims  that,  after  his  engine  died, 
he  made  an  effort  to  start  it  by  cranking,  but  failed,  tried 
to  push  it  from  the  track,  and  failed,  and  then  went  75  to 
80  feet  towards  the  approaching  train,  and  flagged  it  with 
a  red  handkerchief;  that,  notwithstanding  this,  the  train 
continued  on  until  it  reached  the  point  where  the  automo- 
bile was,  struck  the  automobile,  pushed  it  off  the  track, 
and  greatly  damaged  it.  It  is  to  recover  this  damage  that 
he  brings  this  action.    The  negligence  charged  is : 

(1)  That  the  defendant  failed  to  maintain  a  safe  high* 
way  crossing  at  the  place  where  the  injury  occurred ;  that 
the  crossing  planks  on  either  side  of  the  rails  were  several 
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inches  above  the  level  of  the  highway,  and  rendered  the 
crossing  dangerous  and  unsafe  for  one  traveling  in  an  au- 
tomobile; that,  as  a  proximate  result  of  this  negligence,  his 
car  received  a  sudden  jolt  or  jar  in  attempting  to  cross, 
which  caused  the  engine  -to  die,  and  remain  upon  the  tracks. 

(2)  That  the  servants  of  the  defendant  in  charge  of 
the  train  failed  to  keep  a  proper  lookout,  in  approaching  the 
crossing,  to  discover  plaintifiTs  automobile  upon  the  cross- 
ing, and  failed  to  stop  the  train  in  time  to  avoid  the  in- 
jury ;  that,  if  they  had  kept  such  a  lookout,  they  would  have 
discovered  plaintiff,  and  the  peril  in  which  his  car  was 
placed,  and  could  and  would  have  avoided  the  injury. 

(3)  That  they  knew,  or  by  the  exercise  of  reasonable 
diligence  should  have  seen  and  known,  that  plaintiff's  au- 
tomobile was  standing  upon  the  crossing,  in  a  place  of  dan- 
ger, in  time  to  have  stopped  the  train  and  avoided  the  col- 
lision, and  failed  to  exercise  reasonable  care,  after  discoy- 
ering  plaintiff's  peril,  to  stop  the  train. 

At  the  conclusion  of  the  evidence,  the  defendant  moved 
to  withdraw  the  first  charge  of  n^ligence  from  the  con-' 
sideration  of  the  jury,  on  the  theory  that  there  was  no  evi- 
dence that  the  crossing  was  defective,  and,  therefore,  no 
basis  for  the  charge  of  culpable  negligence  on  account  of  the 
construction  and  then  condition  of  the  crossing.  This  mo- 
tion was  overruled,  and  the  court  proceeded  to  submit  the 
same  to  the  jury. 

After  the  instructions  were  prepared  and  submitted  to 
counsel,  counsel  for  the  defendant  again  objected  to  the 
submission  of  the  claim  that  the  crossing  was  defective,  or 
that  the  defendant  had  failed  to  maintain  a  safe  and  suf- 
ficient crossing,  for  the  reason  that  there  was  no  evidence 
tending  to  support  a  claim  of  negligence  predicated  on  that 
issue.  The  court,  however,  ignored  this  objection  also,  and 
proceeded  to  say  to  the  jury,  among  other  things,  that  the 
plaintiff  claimed  that  the  defendant  railway  company  and 
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its  employees  were  negligent  in  the  following  particnlars: 

'^(1)  In  that  the  defendant  failed  to  maintain  a  safe 
highway  crossing  at  said  place,  because  of  the  fact  that 
the  planks  of  the  crossing  and  the  rails  of  defendant's  track 
at  said  crossing  were  several  inches  above  the  level  of  the 
approach  to  said  crossing. 

^(2)  In  that  the  servants,  agents,  and  employees  in 
charge  of  the  train  failed  to  keep  a  proper  lookout  in  ap- 
proaching said  crossing,  and  in  failing  to  stop  said  train 
in  time  to  avoid  the  collision. 

"(3)  In  that  the  agents,  employees,  and  servants  of 
the  defendant  company  in  charge  of  said  train  saw  or  knew, 
or  by  the  exercise  of  reasonable  diligence  should  have  seen 
and  known,  that  plaintiff's  automobile  was  standing  upon 
said  crossing  and  in  a  place  of  danger  in  time  to  have 
stopped  the  train  and  avoided  the  collision  and  injury  to 
said  car;  and  that  the  said  agents,  employees,  and  serv- 
ants of  the  defendant  at  that  time  knew,  or  by  the  exer- 
cise of  reasonable  care  should  have  known,  that  said  auto- 
mobile would  be  destroyed  unless  the  train  was  stopped  be 
fore  striking  the  same;  and  that  they  failed  to  stop  said 
train  in  time  to  avoid  said  collision  with  the  said  automo- 
bfle. 

'TPhe  plaintiff  alleges  that,  in  attempting  to  cross  over 
said  crossing,  his  car  and  engine  became  stalled  because  of 
the  jar  it  received  from  the  said  uneven  condition  of  said 
crossing  and  approach;  and  the  plaintiff  alleges  that  the 
said  negligence  of  the  defendant,  as  aforesaid,  was  the 
proximate  cause  of  the  collision  with  said  automobile  and 
its  destruction. 

"The  defendant  admits  that  it  is  a  corporation,  but 
denies  each  and  every  other  claim  and  allegation  made  by 
the  plaintiff,  and  especially  denies  that  it  was  guilty  of  any 
nq^lgence  as  claimed  by  the  plaintiff." 

In  the  next  instruction,  the  court  said : 
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^^In  the  foregoing  instmction  I  have  given  yon  the  mat 
teP8  in  dispute  between  the  parties  which  you  are  required  to 
decide;"  and  in  the  13th  instruction  said  that,  if  the  serv- 
ants of  the  defendant  company  were  guilty  of  any  acts  of 
negligence  complained  of  by  the  plaintiff,  then  the  defend- 
ant would  be  guilty  of  negligence." 

We  set  out  so  much  of  the  court's  charge  to  the  jury, 
because  it  is  strenuously  contended  by  plaintiff  that  the 
court  did  not  submit,  as  a  basis  for  recovery,  the  charge 
that  the  crossing  was  defective,  and  for  the  further  reason 
that  defendant  bases  error  on  its  submission. 

It  is  apparent,  although  it  is  controverted,  that  the 
court  did  submit  to  the  jury  negligence  predicated  upon 
the  unsafe  condition  of  the  crossing,  and  did  say  to  the  jury 

that,  if  the  defendant  was  negligent  in  re- 

^  nuriect^'         spect  to  the  crossing,  its  unsafe  condition, 

ooMiBg  main-    etc.,  and  this  negligence  was  the  proximate 

cause  of  the  injury,  then  the  plaintiff  could 
recover.  Nowhere,  in  the  instructions  given,  did  the  court 
tell  the  jury  what  the  duty  of  the  defendant  was  with  re- 
spect to  maintaining  a  crossing.  Nowhere,  after  stating  the 
issues,  did  the  court  again  refer  to  this  particular  claim  of 
negligence  as  a  claim  upon  which  they  could  predicate  neg- 
ligence, nor  did  the  court  inform  the  jury  in  any  way  as 
to  what  the  duty  of  the  company  was,  with  respect  to  the 
maintenance  of  crossings.    . 

Negligence  presupposes  a  duty,  a  duty  owed  to  the 
public  generally,  or  a  duty  owed  to  the  individual  complain- 
ing. It  is  the  violation  of  the  duty  that  constitutes  the  neg- 
ligence. The  duty  is  imposed  by  law  in  this  case.  Sectioi> 
2054  of  the  Code  of  1897  provides  that  every  railway  shall 
construct,  at  all  points  where  such  railway  crosses  any  pub- 
lic road,  good,  sufficient,  and  safe  crossings. 

When  the  facts  upon  which  negligence  is  predicate- 1 
are  proven,  and  these  may  or  may  not  establish  negligence. 
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then  it  becomes  the  duty  of  the  court  to  iUBtruct  the  jury 
fully  as  to  what  the  law  is,  applicable  to  the  facts  proven, 
80  that  the  jury,  in  considering  the  facts,  may  know  wheth- 
er, under  the  law,  negligence  can  be  predicated  upon  the 
facts  proven.    This  is  not  always  true,  because  some  acts, 
when  proven,  are  in  themselves  such  a  gross  violation  of 
duty  known  and  appreciated  by  all  men  that  the  sense  of 
the  jury  will  readily  see  the  relation  between  the  facts  prov- 
en and  the  duty  existing.    But  where  the  duty  is  imposed 
strictly  by  law,  as  in  this  case,  by  statute,  then  it  becomes 
the  duty  of  the  court  to  tell  the  jury  what  the  law  is,  ap- 
plicable to  the  facts  proven,  so  that  the  jury  may  know 
whether  or  not  the  party  charged  has,  by  doing  or  omit- 
ting to  do  the  things  charged,  violated  any  duty  which  he 
owed  to  the  complaining  party  or  to  the  public  generally. 
Bven  if  this  issue,  under  the  evidence,  was  one  upon  which 
the  jury  could  properly  predicate  liability,  yet  there  was 
palpable  error  in  the  manner  of  its  submission.    Assuming, 
in  the  first  place,  that  this  issue  was  an  issue  which,  un- 
der the  record,  the  jury  might  consider  in  determining  the 
liability  of  the  defendant  as  for  negligence,  we  have  to 
say  that,  in  its  submission,  the  court  committed  palpable 
error,  in  this :  that  it  failed  to  state  to  the  jury,  in  any  way, 
what  the  law  is,  touching  the  obligation  of  the  defendant  in 
the  building  and  maintenance  of  public  crossings.     If  neg- 
ligence is  to  be  predicated  upon  this  act,  upon  the  manner 
in  which  the  crossing  was  constructed  and  maintained,  it 
is  important  to  know  what  duty  the  defendant  owed  with 
respect  to  the  construction  and  maintenance  of  these  cross- 
ings.   If  it  owed  a  duty  to  the  traveling  public,  a  failure  to 
discbarge  the  duty,  followed  by  injury  as  a  proximate  re- 
sult of  such  failure,  would  lay  a  basis  for  recovery.     But 
what  was  the  duty  it  owed  to  the  traveling  public?     No- 
where in  the  instructions  does  the  court  tell  the  jury  what 
the  duty  was.     It  is  the  duty  of  the  court  to  instruct  the 
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jury  as  to  the  law  which,  applied  to  the  facts  found  by  the 
jury,  may  or  may  not  justify  them  in  saying  the  defendant 
was  culpably  negligent. 

It  is  true  that,  as  to  some  of  the  instructions  we  have 
referred  to,  no  exceptions  were  taken  by  the  defendant  be- 
fore the  instructions  were  read :  that  is,  no  objections  were 
taken  to  the  instructions  specifically;  but,  inasmuch  as 
counsel  for  the  defendant  requested  the  court  to  withdraw 
this  issue  from  the  consideration  of  the  jury,  excepted  to 
its  refusal  to  do  so,  and  objected  to  the  court's  submitting  it 
to  the  jury,  in  its  instructions,  as  an  issue  upon  which  neg- 
ligence could  be  predicated,  we  think  that  the  whole  ques- 
tion as  to  the  action  of  the  court  in  submitting  this  as  an 
issue,  and  the  manner  of  its  submission,  is  properly  here  for 
consideration. 

This  brings  the  question  before  us,  Was  the  evidence 
sufiicient  to  justify  a  jury  in  saying  that  the  defendant 
had  failed  in  the  construction  of  this  crossing  to  make  it 
a  sufficient  and  safe  crossing,  such  as  the  statute  requires? 

There  is  no  evidence  as  to  when  this  crossing  was  con- 
structed. There  is  no  evidence  as  to  its  condition  at  any 
time  prior  to  this  accident.  There  is  no  controversy  in  the 
evidence  as  to  the  condition  of  the  crossing  and  the  manner 
of  its  construction  at  that  time.  All  the  witnesses  agree, 
so  far  as  they  testified  on  this  point,  that  there  was  but  a 
slight  grade,  as  you  approached  the  tracks;  that  the  crossing 
was  fully  planked  between  the  rails  and  outside  the  rails 
with  planks  from  two  to  three  inches  thick.  The  negligence 
in  the  construction  is  predicated  on  the  fact  that  the  top  of 
the  highway  on  the  north  and  south  of  the  planks  was  just 
the  thickness  of  a  plank  below  the  top  of  the  planks,  wheth- 
er this  plank  be  two  or  three  inches. 

While  it  is  true  that,  under  this  statute,  a  duty  rested 
on  the  company  to  construct  a  good,  sufficient,  and  safe 
crossing,  and  that  a  neglect  to  discharge  this  duty  would 
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render  the  company  liable  for  all  damages  sustained  by  the 
neglect,  yet  we  have  to  say  that  a  railway  company  is  not 
bonnd,  even  under  this  section,  to  make  the  crossing  abso- 
Intely  safe.  All  that  is  required  of  the  company  is  to  make 
it  reasonably  safe  for  travel.  It  has  the  right  to  cross  the 
highway  with  its  tracks.  It  is  bound  not  to  unreasonably 
interfere  with  the  safe  travel  upon  the  public  highway,  in 
the  use  of  it  for  its  own  purpose^.  To  thai  end,  it  be* 
comes  the  duty  of  the  company  to  make  the  crossing,  over 
its  track,  reasonably  safe  for  travelers  upon  the  highway 
who  use  it  in  the  usual  and  ordinary  way.  That  there  was 
an  attempt  to  do  this,  the  record  concedes.  That  the 
planks  used  were  proper  planks  to  be  used  for  that  pur- 
pose, must  be  conceded.  That  the  company  had  planked 
between  its  rails  and  on  either  side  of  its  rails  with  planks 
from  two  to  three  inches  thick,  the  record  in  this  case  shows. 
An  accident  occurred,  and,  we  may  assume,  occurred  be- 
cause the  engine  struck  the  edges  of  these  planks,  and  died 
npon  the  track.  The  fact  that  plaintiff's  engine  died  be 
cause  of  contact  with  the  edge  of  these  planks,  from  the 
jolt  or  jar  received  from  the  planks,  does  not  establish  that 
the  crossing  was  negligently  constructed.  The  most  that  it 
does  prove  is  that  the  roadbed  on  the  south  side  of  the 
planks  was  from  two  to  three  inches  below  the  top  of  the 
planks.  There  being  no  dispute  as  to  the  condition  of  the 
crossing,  it  becomes  a  question  of  law  whether  the  defen- 
ant  violated  any  duty  that  it  owed  to  the  traveling  public 
in  the  construction  and  maintenance  of  the  crossing.  It 
cannot  be  said  to  be  negligent,  unless  it  owed  a  duty  to 
construct  and  maintain  a  crossing  different  from  what  it 
was  at  the  time  of  the  accident.  The  defendant's  road- 
bed is  a  permanent  structure.  It  is  laid  there  to  carry 
heavy  loads.  It  is  solid.  It  must  be  solid,  to  perform  the 
purposes  for  which  it  is  intended.  The  ties  that  support 
I  the  rails  extend  out  on  either  side  of  the  rails.     These 
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ties  are  embedded  in  the  ground.    These  planks  were  placed 
upon  the  ti^s,  the  bottom  of  the  planks  being  on  a  level 
with  the  ground.    The  ground  on  either  side  is  necessarily 
looser  and  softer  than  the  planks,  and  more  easily  worn 
down.    An  elevation  of  from  two  to  three  inches  between 
the  road  surface  and  the  top  of  the  planks  does  not  tend 
to  show  n^ligence,  either  in  the  construction  or  mainte- 
nance of  the  crossing.    If  we  should  so  hold,  then  there  is 
scarcely  a  public  highway  in  the  state  of  Iowa  that  is  in 
a  reasonably  safe  condition  for  travel.    The  company  owee 
only  the  duty  to  keep  the  highway  in  a  reasonably  safe 
condition ;  to  put  it  in  as  safe  condition  as  highways  usual- 
ly and  ordinarily  are  kept  for  travel.     It  is  not  bound  to 
make  tlie  highway  more  safe  than  highways  usually  and 
ordinarily  are  made  and  kept  for  travel.     The  condition 
shown  here  did  not  render  travel  upon  the  road  greater 
or  more  dangerous  in  its  effect  upon  the  traveler  than  the 
inequalities  of  surface  found  iu  all  the  ordinary  roads  and 
highways  of  the  country,  which  no  one  would  claim  renders 
those  highways  not  reasonably  safe  for  ordinary  use  by 
the  public.     From  our  common  observation,  we  all  know 
that,  in  nearly  every  mile  of  the  highways  of  the  country, 
there  are  to  be  found  depressions  or  ridges  or  other  in- 
equalities of  surface  which  do  not  interfere  with  the  safe 
use  of  the  highway,  when  traveled  over  in  the  usual  and 
ordinary  method,  but  which  are  suflScient  to  jolt  vehicles 
passing  over  them.    The  severity  of  the  jolt  would  depend, 
of  course,  largely  upon  the  speed  at  which  the  vehicle  is 
moving  at  the  time  it  passes  over.    There  is  no  duty  rest- 
ing upon  a  railway  company  to  keep  the  surface  of  the 
road,  at  the  crossing,  so  smooth  and  free  from  all  inequali- 
ties that  no  jar  or  jolt  will  be  caused  by  vehicles  passing 
over  the  crossing.    We  think  the  evidence  as  to  the  condi- 
tion of  the  crossing  does  not  establish  such  inequality  in 
the  surface  of  the  crossing  as  to  interfere  with  the  safe 
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use  of  the  crossing,  when  used  in  the  usual  and  ordinary 
way.  If  this  is  not  so,  then  the  railroad  company,  in 
the  maintenance  of  crossings,  owes  a  higher  duty,  in  re- 
spect to  crossings,  than  anyone  ever  dreamed  was  due 
the  public  in  the  maintenance  of  public  highways.  In 
Taylor  v.  Long  Island  R.  Co.,  16  App.  Div.  1  (44  N.  Y.  Supp. 
820),  the  court  said: 

"The  claim  is  that  the  plank  which  formed  the  ap- 
proach to  the  crossing  was  raised  above  the  surface  of  the 
ground  about  the  thickness  of  the  plank  itself.  *  •  ♦ 
The  planks  themselves  were  firmly  set,  and  were  solid  and 
in  good  condition.  The  rise  in  the  plank  above  the  surface 
of  the  soil  was  slight,  and  we  think  that  the  fact  that  the 
soil  did  not  come  up  even  with  the  plank  ♦  *  ♦  was 
not  such  a  defect  in  the  approach  to  the  crossing  that 
n^Iigence  can  be  predicated  upon  it,  or  that  the  defend- 
ant owed  any  further  duty  in  this  regard  to  persons  mak- 
ing use  of  the  crossing  or  others.  Extraordinary  care 
would  hardly  suffice  to  keep  the  surface  of  the  ground  even 
with  the  plank,  and  ceaseless  vigilance  in  precaution  would 
scarcely  foresee  that  an  accident  would  happen  from  such 
a  cause.'" 

On  the  question  of  n^ligence,  and  the  right  of  the 
court  to  determine  whether  the  act  proven  constituted  negli- 
gence, where  there  is  no  dispute  as  to  what  the  facts  are 

which,  it  is  claimed,  caused  the  negligence, 
'  udiipiited  '       the  question  is  for  the  court.    The  question 

of  negligence  is  a  mixed  question  of  law  a^H 
fact,  when  there  is  no  controversy  as  to  the  facts.  In  such 
case,  it  is  the  duty  of  the  court  to  instruct  the  jury  wheth- 
er the  facts  which  the  testimony  tends  to  prove  will,  if 
found  true,  constitute  the  negligence  which  will  sustain 
the  action.  Trow  v.  Vermoiit  Cent  R.  Co.,  24  Vt.  487; 
filer  V.  New  York  Cent.  R.  Co.,  49  N.  Y.  47 ;  Greenleaf  v. 
Illimis  rent.  R.  Co.,  29  Iowa  36.     It  is  always  within  the 
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power,  and  it  is  the  duty,  of  the  court  to  instruct  the  jury 
whether  op  not  a  certain  fact,  if  established,  constitutes 
n^ligence. 

We  hold,  therefore,  that  the  showing  made  does  not, 
as  a  matter  of  law,  establish  that  the  defendant  failed  to 
exercise  reasonable  care  in  the  construction  and  mainte- 
nance of  this  crossing,  and  fails  to  show  that  the  crossing 
was  not  in  a  reasonably  safe  condition  for  travel  at  the 
time  plaintiff  received  his  injuries;  and  further,  that  a 
finding  to  the  contrary  would  not  have  support  in  this 
record.  The  court  should  have  sustained  defendant's  mo- 
tion to  withdraw  this  issue  from  the  jury  at  the  conclusion 
of  all  the  evidence,  and  erred  in  submitting  it  to  the  jury 
as  a  basis  for  recovery. 

As  to  the  suflSciency  of  the  evidence  to  sustain  a  ver- 
dict on  the  other  grounds,  we  do  not  now  determine.  We 
have  no  way  of  determining  on  which  of  the  issues  t^dered 
the  verdict  is  predicated.  There  was  a  controversy  in  the 
evidence  as  to  the  facts  upon  which  the  other  grounds  of 
negligence  are  predicated.  The  jury  may  have  found  lia- 
bility resting  upon  this  ground.  They  were  without  a  guide 
as  to  the  duty  of  the  defendant,  touching  the  construction 
and  maintenance  of  the  crossing. 

Other  matters  discussed  may  not  arise  in  another  trial, 
and  we  do  not  discuss  them  here. 

For  the  error  pointed  out,  in  submitting  the  issue 
predicating  liability  on  the  construction  and  maintenance 
of  this  crossing,  the  case  is  reversed. — Reversed  and  r^ 
manded, 

Ladd,  C.  J.,  Peeston  and  Stevens,  JJ.,  concur. 
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Sandbn  &  Huso^  Appellant,  v.  N.  A.  Ausbnhus  et  al.,  Ap- 

pdieeSa 

BBOSEB8:    Ctompensatlon  and  Uen— Finding  Purchaser  on  Stated 

1  Terms.  A  broker  employed  to  find  a  purchaser  on  stated  terms 
mnst,  in  order  to  earn  his  commission,  where  no  sale  is  made, 
(a)  take  from  his  proposed  purchaser  a  binding  obligation  to 
buy  on  such  stated  terms,  or  (b)  bring  the  proposed  purchaser 
and  owner  together,  or  into  such  relation  with  each  other  that 
the  otoner  can  exact  such  binding  obligation. 

BBOKEB8:    Compensation  and  Zden — Sale  on  Terms  Dliferent  ftom 

2  Tliose  Exacted  of  Broker.  A  broker  whose  sole  authority  is  to 
find  a  purchaser  on  definitely  stated  terms  may  not  recover  a 
commission  for  finding  a  purchaser  to  whom  the  property  is 
In  good  faith  sold,  on  terms  materially  different  from  those 
specified  in  the  broker's  contract 

BSOXEBS:    Compensation  and  Zaien— Burden  of  Proof  as  to  Fraud- 

3  nlent  Sale.  A  broker  has  the  burden  to  show  that  the  seller, 
in  order  to  avoid  the  ^  payment  of  a  commission,  fraudulently 
sold  the  property  to  the  purchaser  whom  the  broker  produced, 
on  terms  materially  different  from  those  exacted  of  the  broker. 

Appeal  from  Worth  District  Court, — P.  M.  Edwabds^  Judge. 

gUPTBMBVB  21,   1918. 

Rbhbaring  Dbnibd  January  27,  1919. 

Action  to  recover  commission  for  the  sale  of  real  es- 
tate. Directed  verdict  for  the  defendants.  Plaintiff  ap- 
peals.— Affirmed 

T.  A,  Kingland,  for  appellant. 

Jf .  H.  Kepler,  for  appellees. 

Gaynob^  J. — This  action  is  brought  on  an  expressed 
oral  contract,  to  recover  commission  claimed  to  be  due  for 
services  rendered  under  the  contract,  in  effectuating  a  sale 
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1.  Bbokibs  :  com- 


of  certain  lands  belonging  to  the  defendants. 
peuatfon  and'  The  petition  is  in  two  counts.  The  firert 
parcbaser  ^n     count  alleges  an  oral  contract  between  the 

stated  terms. 

plaintiff  and  the  defendants,  by  the  terms 
of  which  defendants  engaged  the  plaintiff  to  sell  for  them, 
as  their  agent,  certain  lands  then  owned  by  the  doPeucI- 
ants.  The  contract,  as  alleged,  provides  that  the  plain- 
tiff should  have  the  exclusive  agency  to  sell  the  premiseB 
at  flOO  an  acre,  and  should  receive  f5  an  acre,  as  com- 
mission for  its  services  in  effectuating  the  sale;  that  this 
contract  of  agency  should  continue  until  the  firet  day  of 
August,  1913 ;  that  the  verbal  contract  so  entered  into  was 
reneweti  and  continued,  by  mutual  agreement  of  the  par- 
ties, from  time  to  time.  Plaintiff  alleges  that,  in  pursu- 
ance of  such  contract,  it  procured  a  purchaser  ready,  able, 
and  willing  to  purchase  the  premises  at  the  price  stipu- 
lated; that  it  secured  and  introduced  to  the  defendants 
one  Ohma,  who  was  willing  to  pay  substantially  the*  price 
asked  by  the  plaintiff,  which  price  was  agreed  upon  as  the 
price  at  which  the  plaintiff  might  sell;  that  thereafter,  the 
defendants  sold  the  premises  to  the  said  Ohma  for  lefts 
than  |100  an  acre;  that  they  did  this  for  the  fraudulent 
purpose  of  preventing  the  plaintiff  from  collecting  its  com- 
mission. 

The  second  count  alleges  substantially  the  same  facts, 
with  the  additional  fact  that,  after  plaintiff  had  entered 
into  negotiations  with  Ohma,  and  had  introduced  him  to 
the  defendants  as  a  prospective  purchaser,  the  defendants 
wrongfully  entered  into  a  conspiracy  to  defeat  plaintiff  in 
its  claim  for  commission,  and,  in  pursuance  of  such  con- 
spiracy, made  a  contract  of  sale,  ostensibly  to  a  third  per- 
son, though  in  fact  to  Ohma :  that  is,  the  contract,  as  writ- 
ten, was  made  with  a  third  person,  though  the  sale  was  in 
fact  made  to  Ohma,  and  the  written  contract  so  entered  into 
assigned  to  Ohma,  in  pursuance  of  such  conspiracy.    Plain- 
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tiff  says  that,  in  fact,  the  land  was  sold  to  the  said  Ohma 
as  a  result  of  plaintiff's  efforts  under  this  contract. 
The  answer  was  a  general  denial  as  to  both  counts. 
Upon  the  issues  thus  tendered,  the  cause  was  tried  to 
a  jury,  and  at  the  conclusion  of  plaintiff's  evidence,  the 
court  directed  a  verdict  for  the  defendants.  Judgment 
being  entered  upon  the  verdict,  the  plaintiff  appeals,  and 
assigns  as  error:  (1)  That  the  court  erred  in  directing  a 
verdict  for  the  defendants  ^on  both  county  of  the  petition ; 
(2)  that  the  court  errea  in  the  admission  of  evidence. 

To  entitle  plaintiff  to  recover  in  this  action,  it  must  prove 
all  the  material  allegations  of  its  petition.  It  allegc^s  that 
the  defendants  engaged  them  to  sell  the  premises,  and 
gave  them  the  exclusive  agency  to  sell;  that  the  price  at 
which  they  were  authorized  to  sell  was  flOO  por  acre;  that 
this  agreement  of  agency  was  to  continue  until  August  1, 
1913;  that  it  was  renewed  thereafter,  from  time  to  time; 
that,  in  pursuance  of  such  contract,  and  while  the  agency 
continued,  it  actually  sold  the  premises,  or  procured  a 
purchaser  who  was  ready,  able,  and  willing  to  j)urchase 
the  same  at  the  price  fixed  in  the  contract  of  agency ;  that 
they  introduced  him  to  the  defendants,  or  brought  bim 
to  defendants,  and  informed  them  of  the  fact  that  the  pur- 
chaser was  then  ready,  able,  and  willing  to  buy,  at  the 
price  stipulated;  that  the  purchaser  so  procured  expressed 
himself  as  ready,  able,  and  willing  to  buy ;  and  that  nothing 
remained  for  the  defendants  to  do  but  to  consummate  the 
purchase  by  executing  the  deed.  As  said  in  Jolmson  Bros. 
c.  Wright,  124  Iowa  61  : 

^The  agency  was  to  find  a  purchaser  on  certain  terms, 
and,  in  order  to  earn  the  commission,  it  was  incumbent 
upon  plaintiffs  to  furnish  a  person  ready,  able,  and  willing 
to  buy  on  the  terms  fixed.  To  accomplish  this,  where  no 
sale  is  actually  made,  either  a  valid  obligation  to  buy  must 
be  procured  and  tendered  to  the  principal,  or  the  vendor 
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and  proposed  purchaser  must  be  brought  together,  so  that 
the  vendor  may  secure  such  a  contract  if  he  wishes  to  do 
so.  It  is  not  enough  that  a  parol  offer  to  buy  be  made 
to  the  agent  The  proposition  should  be  to  the  principal, 
to  the  ^nd  that  the  statute  of  frauds  may  be  obviated  by 
reducing  the  agreement  to  writing." 

In  Beamer  v.  Stuher,  164  Iowa  809,  the  rule  so  an- 
nounced was  approved  and  followed,  citing  Flynn  v.  Jordal, 
124  Iowa  457;  MoDermott  v.  Mahoney,  189  Iowa  292;  and 
Nagl  V.  Small,  159  Iowa  387.  In  this  Beamer  case,  supra, 
the  court  said,  referring  to  the  rule  announced  in  Johnson 
Bros.  V.  Wright,  supra: 

"This  does  not  necessarily  mean  that  the  offer  shall 
be  made  in  person  by  the  purchaser  to  the  seller,  but  that 
it  shall  be  made  in  such  circumstances  that  the  latter  may 
then  exact  the  execution  of  a  binding  contract,  if  he  so 
elects.  There  is  no  reason  why  the  agent  of  the  seller  may 
not  communicate  to  him  an  offer  of  purchase,  and,  if  the 
proposed  purchaser  is  immediately  accessible,  so  that  a 
written  contract  may  then  and  there  be  executed,  and  he 
is  ready,  willing,  and  able  to  consummate  the  deal,  this 
is  enough." 

Applying  these  rules  to  the  situation  we  have  here, 
it  is  apparent  that  the  plaintiff  could  not  recover  in  this 
suit  if  no  sale  had  ever  been  made  by  the  defendants  to 
Ohma,  for  at  no  time  did  the  plaintiff  inform  the  defend- 
ants that  it  had  found  in  Ohma  a  person  who  was  ready, 
able,  and  willing  to  buy  the  land  on  the  terms  on  which 
the  plaintiff  had  a  right  to  make  the  sale.  They  procured 
no  valid  obligation  from  Ohma  to  buy,  nor  did  they  bring 
Ohma  and  the  defendants  together,  so  that  the  defend- 
ants could  secure  such  a  contract  if  they  wished  to  do  80. 
At  no  time  did  they  inform  the  defendants  that  Ohma  was 
ready^  able,  and  willing  to  buy  at  the  stipulated  price, 
nor  did  Ohma  ever  communicate  that  fact  to  the  defend- 
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ants.  The  nearest  that  plaintiff  ever  came  to  informing 
the  defendants  that  Ohma  was  a  possible  purchaser  is  in 
saying  to  the  defendants  that  Ohma  was  interested  in  the 
land.  Ohma  never  proposed  >to  this  plaintiff  or  expressed 
to  it  a  willingness  to  buy  at  the  price  stipulated. 

It  is  claimed,  however,  that  the  plaintiff  did  interest 
Ohma  in  this  land,  and  that  Ohma  in  fact  purchased  it 
from  the  defendants ;  that  they  were  the  efficient  procuring 

cause  of  the  sale ;  that,  though  these  agents 

^  mmMnaatioii       ^'^^  °^*  parties  to  the  transaction  in  the 

S^ternw  di?     consummation  of  the  sale,  it  was  through 

ttSi*  ^"        ^^^^^  services,  rendered  under  the  contract, 

ftcted  of  bro-      ^YiSi^  ^jjg  ggjg  ^j^g  ^jg^^  effectual.    On  this 

theory,  however,  to  entitle  the  plaintiff  to 
a  commission  it  must  affirmatively  appear  that  the  sale 
was  made  on  the  terms  on  which  plaintiff  was  authorized 
to  procure  a  purchaser.  This  is  not  claimed  to  be  the  fact 
in  this  case,  for  the  property  was  sold  for  less  than  f  100 
an  acre.  It  is  claimed,  however,  that  the  reduction  was  fraud- 
ulently made,  and  for  the  purpose  solely  of  defeating  the 
plaintiff  in  its  commission.  Fraud  is  never  presumed.  He  who 
asserts  it  has  the  burden  of  proving  it.  That  defendants  were 
anxious  to  sell  this  land  is  apparent.  To  this  end,  they  not 
only  placed  it  in  the  hands  of  this  plaintiff,  but  reserved 
in  themselves  a  right  to  sell  it,  themselves.  While  plain- 
tiff asserts  that,  if  the  defendants  had  not  sold  it  for  less 
than  flOO  an  acre,  they  could  have  induced  Ohma  to  take 
it  at  flOO  an  acre,  it  nowhere  appears  in  the  record  that 
Ohma  ever  agreed  to  take  this  land  at  JlOO  an  acre.  It 
nowhere  appears  that  this  plaintiff  ever  procured  a  pur- 
chaser who  was  ready,  able,  and  willing  to  take  it  at  the 
stipulated  f  100  an  acre.  Ohma,  when  called  by  the  plain- 
tiff 01)  cross-exAmination,  testified  that  he  was  never  willing 
to  pay  f  100  an  acre  for  it.    We  may  omit  this  testiniony ; 


394  Aldbn  v.  Mbling.  [186  Iowa 


3.  Bbokbes: 

compensa 


for  the  burden  was  on  the  plaintiff  to  show 
that  Obnia  was  willing  to  pay  JlOO,  and 
bl^e^or"^'  thi»  it  has  failed  to  do.  In  the  absence  of 
^raodiiiait^  such  proof,  plaintiff  has  not  made  out  a 
"****  case.    This  is  not  a  case  in  which  the  duty 

rested  upon  the  agent  only  to  procure  a  purchaser  who  was 
ready,  able,  and  willing  to  buy,  on  terms  satisfactory  to  his 
principal.  Here,  the  plaintiff  undertook  to  make  a  sale  of 
defendants'  land  at  $100  an  acre.  Its  contract  did  not 
authorize  it  to  sell  for  less,  or  on  time  or  on  credit.  The 
presumption  is  that  the  sale  was  to  be  for  cash.  There  is 
nothing  in  the  record  to  show  an  agreement  that  the  sale 
should  be  made  on  time  or  on  credit.  The  sale  made,  which 
plaintiff  claims  was  a  consummation  of  their  effort,  was 
the  sale  made  by  the  defendants  themselves,  who  reserved 
the  right  to  sell,  and  for  less  than  $100  an  acre,  with  de- 
ferred payments,  secured  by  a  mortgage  upon  the  land. 

We  find  no  error  in  the  ruling  of  the  court  in  sustain- 
ing defendants'  motion  for  a  directed  verdict,  and  the  case 
is,  therefore, — Affirmed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Isabel  Alden  et  al.,  Appellees,  v.  John  T.  Meling  et  al.. 

Appellants. 

WILLS:  Fee  with  Enjoyment  Postponed.  A  will  which  "gives  and 
bequeaths"  all  of  testator's  property  to  named  children,  "share 
and  share  alike,"  with  direction  to  the  executor  to  take  posses- 
sion and  manage  the  same  for  a  named  number  of  years,  con- 
veys  a  fee,  with  possession  and  enjoyment  postponed. 

Appeal  from  Marshall  District  Court. — Jambs  W.  Willbtt, 

Judge. 

Pbbruaiiy  17,  1919. 
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Action  in  equity  to  construe  a  will.  The  trial  court 
construed  the  will  in  accordance  with  plaintiffs'  contention, 
and  defendants  appeal. — Affirmed. 

F.  E.  Northdip  and  J,  R.  Caldwell,  for  appellants. 

Struble  d  Stiger,  for  appellees. 

Peeston,  J. — The  will,  after  providing  for  the  pay- 
ment of  debts  and  funeral  expenses,  provides: 

"Second.  I  hereby  give  and  bequeath  to  my  eight  chil- 
dren namely,  Lewis  Meling,  Ellen  Thorsen,  Matilda  Samp- 
son, Isabel  Alden,  John  T.  Meling,  Pauline  Thorsen,  Gifford 
Meling  and  Clara  Meling,  all  of  my  property,  both  personal 
and  real,  of  every  kind  and  description,  share  and  share 
alike. 

"I  hereby  direct  my  executor  herein  and  afternamed, 
to  take  charge  of  my  property  at  my.  death,  to  control  it, 
manage  it,  and  keep  it  together  for  five  years,  from  the 
date  of  probating  of  this  will.  At  the  expiration  of  five 
years  I  direct  him  to  distribute  my  property  equally  among 
my  children,  with  one  exception. 

"One,  Matilda  Sampson,  the  executor,  is  to  take  charge 
and  control  her  share  for  (15)  fifteen  years  from  the  time 
stated  above  for  the  distribution  of  said  estate,  and,  at  the 
said  time,  pay  the  same  to  her,  or  her  legal  heirsi. 

"Third.  It  is  the  intention  of  this  will,  that  the  execu- 
tor may  use  from  the  proceeds,  of  this  property,  such  an 
amount  as  will  be  necessary  to  carry  on  the  farm,  and  care 
of  the  property,  such  as  taxes,  repairs,  and  labor,  during 
the  five  years  directed  above." 

Paragraph  4  appoints  his  son  John  T.  Meling  sole 
executor,  without  bond.  The  contention  of  plaintiffs  is 
that,  by  the  second  clause  of  the  will,  ^n  absolute  devise 
and  bequest  was  given  to  each  of  testator^s  children,  and 
created  a  fee  in  the  donees  in  the  real  estate,  and  an  ab- 
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would  vest  the  fee  in  the  real  ewtate,  and  the  title  in  the 
personal  propert}'.  It  was  so  held  in  Channell  v.  Aldinger, 
121  Iowa  297 ;  BUh  v,  BiUs,  80  Iowa  269,  270 ;  In  re  Estate 
of  Proctor,  95  Iowa  172,  and  cases  cited ;  In  re  Estate  of 
Condon,  167  Iowa  215,  217;  and  other  like  cases.  There 
is  nothing  in  later  provisions  of  this  will  to  divest  such 
title,  if,  indeed,  it  could  be  done.  The  subsequent  limita- 
tions of  the  will  postponed  the  enjoyment,  as  found  by  the 
trial  court.  It  may  not  have  been  accurate  for  the  court 
to  say  in  the  decree  that  the  real  estate  was  devised  ab- 
solutely, and  in  fee  simple.  Strictly,  the  children  took 
the  fee  to  the  real  estate  and  the  title  to  the  personal  prop- 
erty, subject  only  to  the  postponement  of  enjoyment.  Ap- 
pellees cite,  at  this  point,  Elberts  v.  Elherts,  159  Iowa  332. 
Cases  are  cited  by  either  side  defining  the  word  property, 
and  holding  that  it  includes  real  and  personal  property; 
also  definitions  of  "distribute"  or  "distribution,"  ks  being 
applicable  to  money  or  personal  property,  and  definitions 
of  the  word  "pay."  These  have  some  bearing,  but  are  not 
controlling.  We  are  of  opinion  that  the  trial  court  right- 
ly decided  the  matter,  and  the  decree  is,  therefore, — Af- 
firmed. 

Ladd^  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


BosB  Bass^  Appellee,  v.  E.  Shbrr  et  al..  Appellants. 

WOEK  AND  LABOB:  Value  of  Services.  The  value  of  services 
t>ecoiiieB  wholly  immaterial,  when  such  services  are  rendered 
under  an  understanding  in  advance  that  they  shall  be  gratu- 
itous. 

Appeal  from  Woodbury  District  Court, — W.  G.  Sears, 

Judge. 

February  17,  1919. 
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Plaintiff  has  verdict  and  judgment  for  the  alleged 
reasonable  value  of  labor  performed  in  the  bakery  of  de- 
fendants.   They  appeal. — Reversed  and  remanded. 

Edward  E.  Baron  and  Henderson,  Fribourg  &  Hat- 
field, for  appellants. 

Salinger^  J. — I.  Defendants  pleaded  affirmatively  that 
it  was  agreed,  when  the  partnership  business  began,  that 
the  partners  and  their  respective  wives  would  give  their 
time  and  attention  to  the  business  without  compensation. 
The  trial  theory  of  the  defendants  was  that,  while  plaintiff 
rendered  some  service,  she  did  so  under  this  understanding 
or  agreement.  It  was  that  of  plaintiff  that  there  was  no 
such  agreement;  that  she  was  to  receive  reasonable  com- 
pensation for  services  rendered;  that  such  services  were 
reasonably  worth  the  sum  of  f860;  and  that  she  had  been 
paid  nothing.  The  sole  complaint  on  this  appeal  is  of  one 
instruction  given  upon  this  controversy.  In  that  instruc- 
tion, the  court  rightly  charged  that  defendants  had  the  burd- 
en of  proving  said  affirmative  defense.  But  the  jury  was  told 
that,  if  defendants  did  prove  there  was  an  agreement  with 
the  wives  of  the  parties  to  devote  their  time  and  attention 
to  the  interests  of  said  business  without  compensation,  they 
should  have  the  verdict  if  they  proved  further  "that,  in 
pursnance  of  said  understanding,  the  plaintiff  performed 
some  duties  on  a  few  occasions  during  the  continuance  of 
said  partnership  relation  under  the  arrangement  and  agree 
ment  above  referred  to;"  that,  if  it  be  proved  plaintiff 
performed  some  duties  on  a  few  occasions  during  the  con- 
tinuance of  the  partnership  relation,  and  that  she  did  this 
under  said  arrangement  and  agreement,  "then  the  plaintiff 
will  be  bound  by  such  agreement,  and  will  not  be  entitled 
to  compensation  for  her  services  rendered  in  pursuance  of 
said  agreement."  The  only  way  of  giving  effect  to  all  that 
was  chained  is  to  hold  there  was  a  direction  that  defend- 
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ants  should  not  prevail,  unless  they  established:  First, 
that  there  was  an  arrangement  for  gratuitous  service;  sec- 
ond, that  the  services  claimed  for  by  plaintiff  were  rendered 
under  that  understanding;  third,  that  these  services  con- 
sisted of  the  performance  of  "some  duties  on  a  few  oc- 
casions." The  court  had  told  the  jury  that  defendants  were 
liable  unless  they  proved  the  agreement  they  pleaded,  and 
proved  that  the  services  rendered  by  plaintiff  were  per- 
formed under  the  agreement.  There  was  no  occasion  for 
adding  that  defendants  must  further  prove  that  the  ser- 
vices under  said  agreement  consisted  of  doing  "some  duties 
on  a  few  occasions,''  unless  it  was  intended  to  chaise  that 
it  was  not  sufficient  to  prove  the  contract  and  that  what- 
ever services  were  given  were  pursuant  to  that  contract, 
but  that  defendants  could  not  have  the  verdict  unless  they 
proved  that  these  services  were  of  little  value — consisted 
of  nothing  but  performing  "some  duties  on  a  few  occasions." 
If  the  services  were  of  no  value,  they  could  not  be  recovered 
for,  though  there  was  no  agreement  that  they  should  be 
rendered  gratuitously.  If  they  were  of  value,  plaintiff 
was  entitled  to  be  paid  that  value,  unless  it  was  estab- 
lished that  she  had  contracted  not  to  make  a  charge  there- 
for. The  only  possible  way  of  making  all  of  the  instruc- 
tion effective,  then,  is  to  construe  it  into  a  charge  that, 
even  if  there  was  an  agreement  that  the  services  should 
be  without  pay,  and  though  whatever  was  done  was  done 
under  this  agreement,  still,  plaintiff  was  entitled  to  re- 
cover, unless  defendants  established  that  the  services  were 
of  trifling  value.  If  it  was  proved  that  the  services  ren- 
dered were  performed  under  such  an  agreement  as  defend- 
ants pleaded,  it  is  immaterial  that,  instead  of  being  of 
trifling  value,  such  services  were  of  substantial  value.  No 
services  under  said  contract  could  be  recovered  for,  no 
matter  how  valuable.  The  very  object  of  the  alleged  con- 
tract must  have  been  that  valuable  services  should  be  given 


Feb.  1919]  Bbjck  v.  Scott.  401 

without  compensation.  In  our  opinion,  the  instruction  wa« 
misleading,  and  enabled  the  jury  to  return  a  verdict  for 
the  plaintiff  if  it  found  that  the  service  of  plaintiff  was 
more,  than  the  performance  of  some  duties  on  a  few  oc- 
casions, even  if  it  also  found  that  the  alleged  contract  was 
made,  and  all  services  claimed  for  rendered  thereunder. — 
Reversed  and  remanded. 

Ladd^  C.  J.,  Evans  and  Prbston,  JJ.,  concur. 


C.  W.  Bbck,  Appellant,  v.  J.  P.  Sc?ott  et  al.,  AppeUees. 

• 

assault  and  BATTEBY:     Permissible  Force.    "No  more  force 

1  than  a  reasonably  prudent  man  under  the  circumstances  would 
think  necessary,"  and  "only  such  force  as  reasonably  appears  to 
defendant  to  be  necessary/'  are  practically  identical  in  meaning. 

AFPBAXf  ANB  EBBOB:    Mistake  in  Assuming  Burden  of  Evidenee. 

2  A  plaintiff  who  mistakenly  frames  his  pleadings  and  fully  tries 
his  case  on  the  assumption  that  he  has  the  burden  of  evidence 
to  establish  a  certain  fact,  may  not  have  the  mistake  corrected 
on  appeal.  So  held  where  plaintiff,  in  an  action  for  assault,  as- 
sumed the  burden  of  showing  that  defendant  did  not  act  in  self- 
defense. 

FLBADINO:     Waiver  of  InsoAciency.    A  pleading  which  has  been 

3  treated  in  the  trial  court  as  suflQcient  will  be  regarded  as  sufB- 
cient  on  appeal. 

ASSAUIiT    AND    BATTEBT:     Offensive  Language  as  Justification. 

4  Offensive  language  will  not  justify  an  assault. 

Appeal  from  Ringgold  District  Court. — ^H.  G.  Evans,  Judge. 

Fbbruaby  17,  1919. 

Action  at  law  to  recover  damages  from  defendants,  for 
assault  and  battery.  Trial  to  a  jury,  verdict  for  the  defend- 
ants, and  judgment  against  plaintiff  for  costs.  Plaintiff 
appeals. — Affirmed. 

Vol.  18B  lA.— : 
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Ferguson,  Barnes  d  Ferguson,  0.  B,  Hudson,  and  L.  W. 
Laughlm,  for  appellant. 

Fuller  d  Fuller,  and  Spence  d  Badrd,  for  appellees. 

pRBSTON.  J. — Plaintiff  and  defendants  are  farmers. 
The  controversy  arose  over  the  construction  of  a  partition 
fence.  It  is  alleged  that,  while  plaintiff  was  peaceably  con- 
stmcting  the  fence,  pursuant  to  the  request  of  defendant 
J.  P.  Scott,  the  defendant  Lorn  Scott,  without  any  provo- 
cation or  excuse,  upon  the  suggestion,  advice,  and  order 
of  his  father,  J.  P.  Scott,  did  assault  plaintiff,  and  throw 
him  upon  the  barbed  wire  fence,  causing  plaintiff  painful 
injuries  and  mental  anguish;  that  the 'assault  was  accom- 
panied with  threats  to  kill,  and  the  use  of  vile  language. 
The  answer  was  a  general  denial;  but,,  at  the  conclusion 
of  the  trial,  and  before  the  jury  was  instructed,  the  de- 
fendants, by  amendment,  and  as  a  second  count  of  their  an- 
swer, alleged  that  all  the  things  complained  of  were  done 
in  self-defense,  and  to  protect  defendants  from  the  unlaw- 
ful assault  of  plaintiff,  and  that  all  they  did  was  done  in 
reasonable  self-defense  of  their  persons,  against  the  as- 
saults, of  the  plaintiff.  No  objection  was  made  by  plain- 
tiff to  the  filing  of  such  amendment,  and  it  was  not  as- 
sailed by  motion,  demurrer,  or  otherwise,  and  no  objection 
was  made  to  the  introduction  of  evidence  by  the  defend- 
ants, tending  to  establish  the  assault  by  plaintiff  and  self- 
defense  by  the  defendants^ 

1.  The  evidence  was  in  such  conflict  that  it  was  a  ques- 
tion for  the  jury  as  to  who  first  made  the  assault,  and 
which  was  the  aggressor,   and   whether  defendants  acted 

in  self-defense.  Plaintiff's  testimony  tends 
1  amuavjx  AMD  fo  show  that  the  defendants  were  the  aggres- 
jgmiBiMibto  gops .  tj,e  defendants'  testimony  is  to  the  ef- 
fect that,  after  defendant  Lorn  Scott  called 
Mr.  Beck,  the  plaintiff,  a  liar,  plaintiff  hit  Lorn  over  the 
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head  with  a  i)air  of  pliers,  and  continued  Htriking  at  him, 
when  Lorn  caught  plaintiff  and  tried  to  hold  him,  to  pre- 
vent further  injury.  Instruction  No.  2  is  complained  of^ 
Tlie  exception  taken  to  this  instruction  at  the  trial  is  that, 
in  effect,  the  court  erroneously  instructed  the  jury  that 
the  defendant  had  made  out  the  defense  of  self-defense,  if 
the  evidence  showed  that  he  had  used  no  more  force  than 
would  have  been  used  by  a  reasonably  prudent  man,  in 
resisting  the  assault  of  plaintiff,  instead  of  instructing  the 
jury  that  the  defendant  would  be  justified  in  using,  in  self- 
defense,  only  such  force  as  reasonably  appeared  to  him  to 
be  necessary  at  the  time,  to  protect  him  from  imminent 
injury.  There  is  another  objection  to  this  instruction, 
which  will  be  referred  to  later,  in  the  order  of  counsel's 
argument.    The  instruction  in  full  follows: 

^^2.  As  to  the  first  essential,  to  wit,  that  the  defend- 
ant Lorn  Scott  wrongfully  assaulted  the  plaintiff,  you  are 
instructed  that,  if  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant  Lorn  8cott  wrongfully  as- 
saulted the  plaintiff  by  violently  and  wrongfully  seixing 
and  striking  him,  without  legal  excuse  or  justification,  then 
the  plaintiff  is  entitled  to  recover  from  the  defendant  Lorn 
Scott.  In  this  connection,  you  are  instructed,  however, 
that  the  defendant  Lorn  Scott  claims  that  the  plaintiff 
first  wrongfully  assaulted  him  with  a  pair  of  pliers  or  pin- 
cers, and  that  he  acted  in  self -defense;  you  are  instructed 
that,  if  you  find  from  the  evidence  that  the  plaintiff  first 
wrongfully  assaulted  and  struck  Lorn  Scott  with  pliers  or 
pincers,  and  that  Lorn  Scott,  for  the  purpose  of  self-defense, 
and  to  protect  himself  from  the  alleged  wrongful  assault  of 
the  plaintiff,  resisted,  then  plaintiff  cannot  recover  unless 
the  defendant  used  nu>re  force  than  a  reasonably  prudent 
«a%  under  the  oircumstaawes  tvouM  think  necessary,  in 
view  of  all  the  facts  and  circumstances  as  they  appeared  at 
the  time.    But,  even  if  the  plaintiff  first  assaulted  the  de- 
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fendant  Lorn  8eott^  the  defendant  would  not  hare  a  right 
to  use  more  force  in  repeUing  the  assault  thati  a  reasona- 
bly prudent  mam,  would  believe  reasonably  necessary  under 
the  circumstances,  and  if  the  defendant  Lorn  ScotFdid 
use  excessive  and  unreasonable  force  in  repelling  the  al- 
leged assault  of  plaintiff,  then  the  said  Lorn  Scott  would 
be  liable  for  any  damages  which  the  eyidence  shows  plain- 
tiff suffered  by  reason  of  such  excessive  force." 

The  portions  we  have  italicized,  are  complained  of. 
Appellant  cites  Moron  v.  Martinson,  164  Iowa  712,  and 
MUl  V.  Roulliard,  168  Iowa  162,  to  the  proposition,  as  ap- 
pellant states  it,  that  the  defendants  were  only  permitted 
to  use  such  force  as  to  them  then  appeared  reasonably  nec- 
essary, to  protect  themselves  from  imminent  injury,  and 
that  the  test  was  not  what  another  reasonable  man  would 
have  thought,  at  the  time;.  Appellant  argues  that  the  rule, 
as  stated  in  the  Moran  case,  is  that : 

^^The  right  [of  self-defense]  arises  when  one  has  beai 
assaulted;  and  he  is  permitted  to  use  such  force,  and  no 
more,  as  to  him  then  appeared  reasonably  necessary,  to 
protect  himself  from  imminent  injury." 

In  the  MiU  case,  the  instruction  on  self-defense  was 
claimed  to  be  erroneous,  because  it  was  claimed  that  the 
court  instructed  that  the  amount  of  force  permissible  was 
such  as  the  defendant  honestly  believed  was  necessary,  etc 
The  criticism  was  that  it  was  not  the  force  the  defendant 
honestly  believed  was  necessary,  but  the  force  that  reason- 
ably appeared  to  him  to  be  necessary,  etc.  In  some  of  the 
other  instructions  in  that  case,  it  was  stated  that  defend- 
ant cannot,  under  the  claim  of  self-defense,  use  more  force 
than  appears  to  him  to  be  reasonably  necessary,  etc.  The 
court  held,  in  that  case,  that,  in  the  light  of  the  evidence, 
the  instructions  to  the  appellant  furnished  no  ground  of 
complaint,  even  though  they  departed  somewhat  from  the 
language  used  in  other  cases.    The  argument  in  the  instaat 
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ease  is  that  the  rale  as  to  the  amount  of  force  one  can  use 
in  making  his  defense  depends  nx>on  what  is  in  the  mind  of 
the  person  who  is  defending  himself, — ^what  he  himself 
thinks, — ^what  he  himself  beUeves^ — ^not  what  somebody  else 
might  haFe  belieyed,  under  the  dreumstances^  reasonable 
or  nnreasonable.  The  defendant  is  not  here  complaining^ 
and  it  seems  to  ns  that  the  instmction  is  as  favorable  to 
plaintiff  as  he  can  ask.  We  think  the  language  of  the  in- 
atraction  given  is  equivalent  to  the  rule  contended  for  by 
appelant.  A  defendant  claiming  self-defense  may  not  ar- 
bitrarily claim,  without  any  reasonable  basis,  that  he  him- 
self thinks  or  believes  a  certain  amount  of  force  to  be  nec- 
essary, but  he  may  use  such  force  as  he,  as  a  reasonable 
man,  under  the  circumstances,  believes  necessary,  or  as  to 
him  appeared  reasonably  necessary.  We  think  the  instruc- 
tion is  in  harmony  with  the  rule  announced  in  State  v, 
Bterrett,  68  Iowa  76,  and  other  cases.  Without  expressly 
approving  the  precise  wording  of  the  instruction,  we  think 
there  is  no  error  at  this  point  of  whidi  plaintiff  may  com- 
plain. 

2.  The  instruction  above  set  out  is  further  criticised 
for  the  reason  that  it  placed  upon  the  plaintiff  the  burden 
of  proving  that  the  assault  of  the  defendant  Lorn  Scott 

was  not  made  in  self-defense.    The  conten- 
tumf  mS-       tion  is  that  the  burden  was  upon  the  de* 
iiic*  burden     '    fendant.    Counsel  for  appellant  cite,  to  sus- 
tain their  proposition,  the  case  of  Stceet  v» 
Boyd,  (Iowa)  98  N.  W.  601.    The  appellees  argue  that  a 
defendant  may,  in  different  counts  of  his  answer,  plead  in- 
consistent defenses,  and  the  effect  of  a  general  denial  is 
not  nullified  by  the  colorable  confession  alleged  in  connec- 
tion with  the  avoidance  (citing  CkKte  Section  8620;  Barr 
0.  Hack,  46  Iowa  308;  Rudd  i>.  Dewey,  121  Iowa  464).    As 
before  stated,  in  the  instant  case  defendants  did  plead  the 
matto*  of  self-defense  in  a  separate  count  of  their  answer, 
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and  after  the  evidence  was  all  in,  without  objection.  Thi^ 
say,  too,  that  where,  as  here,  a  petition  is  filed,  claiming 
damages  for  alleged  assault  and  battery,  in  which  plain- 
tiff alleges  that  defendants,  without  provocation  on  plain- 
tiff's part,  or  any  cause  or  excuse  therefor,  assaulted  plain- 
tiff, and  that  plaintiff  was  not  guilty  of  any  conduct  that 
would  justify  such  assault,  a  general  denial  in  defendants' 
answer  puts  all  the  matters  alleged  in  plaintiff's  petition 
in  issue,  and  before  plaintiff  can  recover,  he  must  show  that 
there  was  no  justification  for  defendants'  alleged  assault; 
that  plaintiff  was  free  from  blame;  and  that  defendants 
were  not  acting  in  self-defense  (citing  Ph^ps  v.  Chicago, 
R.  I.  d  P.  R,  Co.,  162  Iowa  123 ;  Gilbert  v.  Boater,  71  Iowa 
327;  t^tate  v.  Morphy,  33  Iowa  270;  St<Ue  v.  Porter,  34 
Iowa  131;  State  v.  Donahoe,  78  Iowa  486;  State  v.  Shea, 
104  Iowa  724,  726). 

Some  of  the  above-mentioned  cases  ai*e  not  assault  and 
battery  cases,  and  some  of  them  are  criminal  cases.  In  a 
criminal  case,  the  burden  is  upon  the  State.  The  plain- 
tiff seems  to  have  tried  his  case  on  the  theory  that  it  was 
necessary  for  him  to  allege  and  prove  that  there  was  no 
justification  or  excuse  for  the  defendants*  making  the  as- 
sault. He  did  so  allege  in  his  petition,  and  testified  that 
tlie  defendants  and  others  came  to  where  plaintiff  was, 
and  that  defendant  J.  P.  Scott  asked  plaintiff  where  the 
rock  was,  and  the  plaintiff  answered  that  he  didn't  know; 
that  thereupon,  defendant  Lorn  Scott  called  plaintiff  a 
name,  threatened  to  kill  him,  and  assaulted  him;  and  that 
defendants  came  down  there  to  lick  him.  The  evidence  for 
the  defendant,  tending  to  show  self-defense,  went  in  before 
the  amendment  to  the  answer  was  filed,  and  without  ob- 
jection as  to  its  relevancy.  In  16  Gyc.  926,  the  author,  re> 
ferring  to  the  ambiguity  in  the  phrase  "burden  of  proof/* 
says  that  this  ambiguity  lies  in  the  word  "proof,"  when 
used  indifferently  as  representing  either  the  efliect  of  in* 
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troducing  sufficient  evidence,  or  the  means  employed  or 
required  to  obtain  this  result.  He  treats  burden  of  proof 
as  meaning  the  necessity  of  establishing  the  existence  of  a 
certain  fact,  or  state  of  facts,  by  evidence  which  prepon- 
derates, and  calls  it  burden  of  evidence,  where  it  refers 
only  to  the  necessity  which  rests  on  a  party,  at  any  par- 
ticular time  during  a  trial,  to  create  a  prima-facie  case 
in  his  own  favor,  or  to  overthrow  one  when  created  against 
him.  He  states  the  general  rule  as  to  burden  of  proof, 
properly  so  called,  to  be  that  whoever  has  the  affirmative 
of  the  issue,  as  determined  by  the  pleadings,  or,  where 
there  are  no  pleadings,  by  the  nature  of  the  investigation, 
has  the  burden  of  proof ;  and  that,  where  a  party  erroneous- 
ly assumes  the  burden  of  proof  aB  to  a  particular  all^ation, 
or  the  burden  of  evidence  as  to  a  particular  fact,  the  mis- 
take will  not  be  corrected  in  the  appellate  court.  It  would 
seem  as  though  this  was  the  situation  in  the  instant  case, 
because  of  plaintiff's  assuming  the  burden,  both  as  to  the 
burden  of  proof  and  the  burden  of  evidence,  as  before 
indicated. 

Ooing  back,  now,  to  some  of  the  cases  before  cited.  In 
the  Stceet  case,  cited  by  appellant,  there  was  a  directed 
verdict  in  favor  of  defendant,  at  the  close  of  all  the  evi- 
dence. There  was  no  question  of  instruction  as  to  the 
burden  of  proof.  Mr.  Justice  Bishop,  the  writer  of  the 
opinion,  did  say  that  an  assault  and  battery  is  presump- 
tively wrongful,  and  just  cause  or  provocation,  if  such  ex-^ 
ists,  id  defensive,  and  the  burden  of  making  such  appear 
must  rest  on  the  defendant.    It  was  also  said  that: 

^^Two  other  grounds  are  assigned,  each  of  which  is 
based  upon  the  thought  that  it  was  incumbent  on  plain- 
tiff to  prove,  not  only  that  an  assault  was  made,  followed 
by  a  battery,  but  that  such  was  without  just  cause  or  prov- 
ocation. As  to  these  latter  grounds,  we  need  say  no  more 
than  that,  a  battery  thereby  being,  in  effect,  conceded,  it 
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was  not  for  the  plaintiff  to  establish  a  want  of  cause  or 
provocation.** 

We  apprehend  that  the  real  question  in  that  case  was 
whether,  under  the  evidence,  there  was  a  jury  question,  the 
court  stating  that : 

^'Who  was  the  aggressor,  who  struck  the  first  blow, 
who  was  worsted  in  the  encounter,  and,  if  the  plaintiff, 
how  much,  if  at  all,  he  was  damaged,  were  questions  which, 
we  think,  should  have  been  answered  by  the  jury/' 

No  reference  is  made  to  the  pleadings,  either  for  plain* 
tiff  or  defendant,  in  the  Sweet  case.  The  Phelp$  caae, 
supra,  cited  by  defendants,  is  quite  like  the  instant  case^ 
except  that,  in  that  case,  the  answer  was  a  general  denial 
only;  while,  in  the  instant  case,  such  was  the  situation 
until  after  the  evidence  was  all  in,  when  the  amendment 
to  the  answer  was  filed.  In  that  case,  Mr.  Justice  Withrow, 
writing  the  opinion,  said: 

''In  his  petition,  the  plaintiff  charged  that  the  assault 
was  committed  by  the  conductor,  without  excuse,  provo- 
cation, or  Justification.  In  stating  the  issues  to  the  jury, 
the  trial  court  copied  the  substance  of  the  petition,  includ- 
ing the  averment  above  noted,  and  in  a  following  instruc- 
tion, charged  thereon  that  the  burden  of  proof  was  upon 
the  plaintiff  to  establish  his  alleged  cause  of  action,  by  a 
preponderance  of  the  evidence.  The  answer  was  a  general 
denial,  without  any  averment  of  excuse  or  justification. 
Whatever  evidence  may  have  been  introduced,  either  in 
direct  or  cross-examination,  which  tended  to  show  excuse  or 
justification,  was,  so  far  as  is  shown  by  the  record  before 
us,  entirely  without  objection  to  its  competency  or  rele- 
vancy. The  point  of  the  objection  of  appellant  to  instruc- 
tion No.  1,  the  statement  of  the  issues,  and  No.  3,  as  to 
the  burden  of  proof,  is  that  they  required  a  greater  degree 
of  proof  than  was  necessary  to  plaintiff's  recovery,  as^  by 
the  statement  of  plaintiff's  plea  that  the  act  was  without 
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justification  or  excuse,  the  burden  of  proof,  although  stated 
in  general  terms,  was  placed  upon  him  to  negative  such 
facts.  The  trial  court  adopted  plaintiffs  daim,  as  it  had 
the  right  to  do,  in  stating  the  issues.  It  could  not  have 
said  less  ss  to  the  burden  of  proof,  and  have  coirectly 
stated  the  law;  and,  as  appellant  made  no  request  for  an 
instruction  remedying  or  withdrawing  that  particular  claim 
in  his  petition,  he  is  not  now  in  a  position  to  claim  error." 

There  is  this  further  similarity  between  the  Phelps 
case  aifd  the  instant  case,  and  that  is  that  appellant  made 
no  request  for  an  instruction  remedying  or  withdrawing 
that  particular  claim  in  his  petition.  The  trial  court  seema 
to  have  adopted  plaintiff's  theory,  and  submitted  the  cane 
to  the  jury  on  such  theory.  This  being  so,  we  think  that, 
nnder  the  authorities,  appellant  has  no  just  cause  of  com- 
plaint 

The  foregoing  are  the  main  grounds  relied  upon  for 
reversal.  Some  other  matters  of  less  importance  are  argued, 
and  they  will  be  referred  to  as  briefly  as  may  be, 

3.  Appellant  cites  Moi^ris  v.  McCleltan^  154  Ala.  639 
(45  So.  641),  to  the  proposition  that,  in  pleading  self-de- 
fense, every  element  or  fact  necessary,  under  the  law,  to 

constitute  self-defense  must  be  averred.  Ap- 
'  wtiTer  of  pence's  answer  to  this  is  that,  where  a 

**^*  pleading  is  filed  before  a  submission  of  the 
case  to  the  jury,  and  such  pleading  is  not  assailed  by  mo- 
tion or  demurrer,  the  sufficiency  of  such  pleading  is  ad- 
mitted, and  becomes  the  law  of  the  case,  and,  if  sustained 
by  evidence,  will  defeat  the  plaintiff's  action  (citing  Rob- 
erts V.  Ozias,  179  Iowa  1141,  1143 ;  Pace  v.  City  of  Webster 
City,  138  Iowa  107, 109 ;  Coleman  v.  Coleman,  153  Iowa  543) . 
Without  determining  the  sufficiency  of  the  defendants' 
amended  answer,  had  it  been  attacked,  it  is  quite  dear  that 
they  sought  to  raise  the  issue  of  self-defense.    The  plead- 
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ing  was  not  attached  in  any  manner,  nor  was  there  any 
objection  made  to  its  being  filed. 

4.  Appellant  refers  us  to  cases  from  other  jnrisdictionB, 
to  the  proposition  that  the  plea  of  self-defense  is  not  avail- 
able to  one  who  uses  language  that  a  reasonable  man  would 

expect  to  bring  on  an  encounter.    The  trial 
'  BATTBBT :  offes-    court  instructed,  in  substance,  that  the  use 

sive  lanKttage  , 

as  juBtiflca-        of  offensive  language  would  not  be  a  justi- 

tlOD. 

fication  for  an  assault.  We  understand  this 
to  be  in  harmony  with  our  decisions^  Among  others,  the 
following  case  may  be  cited:  Neabit  v.  Chicago^  R.  /.  d> 
P.  R.  Co,,  163  Iowa  39,  58. 

The  foregoing  discussion  disposes  of  all  questions  which 
are  at  all  controlling.  We  have  examined  the  record  as  to 
the  minor  questions,  and,  finding  no  error,  the  judgment 
is — Affirmed. 

Ladd^  C.  J.,  Evans  and  Salingbr^  JJ.,  concur. 


Plorenor  Benepiel,  Appellant,  v.  Harvey  Semper,  Ap- 
pellee. 

NEW  TBTATi:  Discretion  of  Court.  An  order  for  new  trial  on  a 
ground  clearly  Justified  by  the  record  Is  quite  conclusive  on 
the  appellate  court. 

Appeal  from  Woodbury  District  Court, — Qborgb  Jbpson^ 

Judgei. 

February  17,  1919. 

Action  for  damages  for  assault  and  battery.  There 
was  a  verdict  for  the  plaintiflf  for  f 200.  On  motion  of  the 
defendant,  the  trial  court  ordered  a  new  trial.  The  plain- 
tiflf appeals. — Affirmed. 
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C.  R.  Metcalfe,  for  appellant. 

H.  W.  Waning  and  T.  F.  Oriffin.,  for  appellee. 

EvANS^  J. — The  plaintiff  is  a  married  woman.  She  and 
her  husband  were  tenants  at  will,  in  possession  of  certain 
residence  property  owned  by  the  defendant.  The  defend- 
ant went  to  the  house  for  the  purpose  of  serving  upon  his 
tenants  a  notice  to  quit.  His  attempted  reading  of  the 
notice  was  interrupted  by  the  plaintiff.  Concerning  this, 
she  testified  as  follows : 

"When  Mr.  Semper  came  to  ray  house,  he  started  to 
read  the  notice,  and  I  told  him  he  could  not  read  any  notice 
to  me.  I  took  the  mop  and  swiped  the  notice  off  the  table 
and  out  of  the  house, — he  had  laid  the  notice  on  the  table, — 
and  told  him  if  he  did  not  get  out,  I  would  scald  him.  I 
took  some  water, — it  was  not  hot,  had  just  been  put  on, 
partly  warm, — and  I  threw  it  on  him,  and  he  finally  left 
the  house;  and  I  stepped  to  the  door  and  picked  up  the 
ball  bat, — I  never  attempted  to  strike  him, — I  picked  it  up 
to  get  it  out  of  the  way    *    *    *.'' 

There  was,  however,  no  lack  of  evidence  on  her  part 
to  the  effect  that  the  defendant  struck  her  several  times  in 
the  melee.  The  jury  fixed  her  actual  damages  at  f  100, 
and  allowed  exemplary  damages  in  the  same  amount.  The 
record  discloses  that  the  trial  court  thought  that  the  de- 
fendant had  not  had  a  fair  trial,  and  that  the  verdict  wasi 
the  result  of  passion  and  prejudice.  A  new  trial  was. 
therefore,  ordered.  It  is  true  that  the  trial  court  offered 
the  plaintiff  an  opportunity  to  remit  f75  of  the  verdict, 
and  avoid  a  new  trial.  This  condition  offered  by  the  court 
purported  to  deduct  the  f75  from  the  exemplary  damages. 
Appellant's  argument  is  addressed  to  the  particular  point 
that,  if  she  was  entitled  to  f  100  actual  damages,  a  like 
amount  as  exemplary  damages  was  not  excessive.  There 
is  merit  in  the  argument,  if  it  could  be  deemed  decisive 
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of  the  case.  Even  if  the  trial  jndge  gave  a  bad  reason  for 
his  ruling,  this  will  not  necessarily  result  in  a  reversal 
of  the  ruling.  The  ruling  itself  must  yet  be  considered  on 
its  merits  under  the  record.  If  good  reasons  in  support 
of  the  ruling  are  apparent  in  the  record,  this  is  sufficient 
to  sustain  it.  The  trial  court  has  a  large  discretion  in  the 
matter  of  granting  a  new  trial.  It  is  seldom,  indeed,  that 
we  interfere  with  an  order  granting  a  new  trial.  We  think 
it  was  fairly  within  the  discretion  of  the  court,  upon  the 
record  in  this  case,  to  grant  a  new  trial  on  the  ground 
that  the  verdict  had  been  influenced  by  passion  and  prej- 
udice. In  so  holding,  we  are  not  to  be  understood  as  inti- 
mating any  opinion  on  our  part  as  to  the  ultimate  meritw 
of  the  case.  The  order  granting  a  new  trial  is,  therefore.-- r 
Alfirmed, 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Andrew  Brodd,  Appellee,  v.  Adam  Crilb^  Appellant 

TBIAL:    Jury  Qnestlon.    A  fair  conflict  of  testimony  on  an  issue 
presents  a  Jury  question. 

Appeal  from  Jefferson  Distri<:t  Court, — D.  M.  Anderson, 

Judge. 

February  17,  1919. 

Action  for  personal  injuries  to  plaintiff,  while  in  the 
employ  of  the  defendant,  in  operating  a  stump  puller.  There 
was  a  trial  to  a  jury,  and  a  verdict  for  plaintiff.  Defend- 
ant appeals. — Affirmed, 

Ralph  H,  Munro,  and  Leggett  d  McKemey,  for  appel- 
lant. 

Thoma  d  Thoma,  for  appellee. 

Preston,  J. — Prior  to  the  time  of  the  happening  of 
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the  matter  in  controveny,  defendant  had  purchased  from 
plaintiff  a  20-acre  tract  of  land,  and,  by  the  contract  of 
purchase,  defendant  had  the  right  to  work  on  the  land  prior 
to  the  time  the  deed  wba  to  be  made.  During  this  time, 
plaintiff  worked  for  defendant ;  he  had  worked  for  him  off 
and  on  for  a  couple  of  years,  doing  various  odd  jobs.  In 
December,  1916,  plaintiff  helped  defendant  pull  tree^, 
stumps,  and  brush  on  the  land.  Plaintiff  had  helped  de- 
fendant at  this  work  for  about  two  days.  Until  the  day 
of  the  accident,  defendant  had  used  but  one  horse  on  the 
power  lever  of  the  stump  puller,  and  plaintiff  would  walk 
ahead  and  lead  the  horse.  On  the  morning  of  the  accident 
complained  of,  defendant  directed  that  two  horses,  instea<l 
of  one,  be  used  on  the  power  lever,  and  instructed  plaintiff 
to  walk  behind  them  and  drive.  While  doing  this,  the  clevis 
on  the  doubletree  gave  way,  the  team  came  loose  from  the 
power  lever,  and  the  lever  flew  back  and  struck  plaintiff, 
breaking  his  leg.  After  the  accident,  the  clevis  was  found 
where  it  belonged,  but  the  clevis  pin  was  not  found  at  that 
time.  The  claim  is  that  the  clevis  was  an  ordinary  one, 
with  a  screw  pin,  and  that  the  cause  of  the  accident  was 
the  failure  to  screw  the  clevis  pin  securely  into  the  clevis, 
which  failure  resulted  in  the  bending  of  the  pin  and  clevis, 
sniRciently  to  permit  the  doubletree's  pulling  through  the 
opening  thus  created. 

This  was  the  ground  of  n^ligence  submitted  to  the 
jury,  the  court  stating: 

''The  only  ground  of  negligence  submitted  to  you,  and 
the  only  ground  of  negligence  charged  which  the  plaintiff's 
evidence  tends  to  support,  is  that,  in  hitching  the  double- 
trees to  the  power  lever  stump  puller  of  the  defendant, 
the  defendant  failed  to  properly  fasten  the  clevis  pui  into 
the  clevis  bar.'' 

It  seems  not  to  be  disputed  that  such  failure  would 
constitute  n^ligence.    The  principal  controversy  is  as  to 
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whether  the  plaintiff  or  the  defendant  screwed  the  pin  in. 
the  clevis.  Plaintiff  contends  that  this  was  done  by  the  de- 
fendant, and  the  defendant  contends  that  plaintiff  did  it. 
The  defendant  further  contends  that,  because  of  some  sup- 
posed contradictions  in  the  testimony  of  plaintiff  in  r^ard 
to  this,  there  was  no  substantial  contradiction  by  plain- 
tiff of  defendant's  testimony,  and  that,  therefore,  the  evi- 
dence was  not  suflScient  to  take  the  case  to  the  jury. 

No  complaint  is  made  of  the  instructions.  The  only 
errors  assigned  are  that  the  court  erred  in  overruling  the 
defendant's  motion  for  a  directed  verdict,  and  in  overrul- 
ing the  motion  for  a  new  trial.  Appellant  cites  cases  to 
the  proposition  that  verdicts  must  have  evidence  to  support 
them,  and  that  a  motion  to  direct  a  verdict  should  be  sus- 
tained, when,  considering  all  the  evidence,  it  appears  to 
the  court  that  the  verdict  will  not  be  permitted  to  stand; 
and  that  a  mere  scintilla  of  evidence  does  not  require  the 
submission  of  a  case  to  the  jury.  On  the  other  hand,  ap- 
pellee cites  authorities  that,  where  there  is  a  fair  conflict 
of  evidence,  there  is  a  jury  question,  and  it  is  conclusive 
on  appeal.  These  propositions  are  so  well*  understood  that 
we  shall  not  cite  the  cases. 

In  the  opinion  of  the  trial  court,  he  stated : 
'^In  his  testimony,  plaintiff,  after  being  on  the  stand 
for  some  time,  made  some  statements  contradicting  his 
testimony  that  defendant  had  fastened  the  doubletrees  to 
the  clevis;  but  at  no  time  did  he  say  that  he  did  so  him- 
self. The  plaintiff  is  a  Swede,  of  little  education,  and  had 
considerable  difficulty  in  understanding  questions  pro- 
pounded to  him  and  in  making  intelligent  answers  thereta 
The  clevis  produced  upon  the  trial,  it  is  claimed  by  defend- 
ant, was  the  same  clevis  that  was  on  the  doubletrees,  and 
the  same  that  was  shown  at  the  bank  when  plaintiff  and 
defendant  were  settling  in  the  farm  sale.  The  plaintiff 
thought  it  was  not  the  same  clevis,  or  the  one  shown  at  the 
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bank,  and  a  number  of  his  admissions  against  his  claim 
that  defendant  fastened  the  clevis  are  easily  explained  upon 
the  theory  that  defendant's  counsel  was  trying  to  get  him 
to  admit  that  was  the  clevis  which  was  used  on  the  double- 
tree. From  his  testimony,  his  manner  of  testifying,  his 
apparent  candor  and  truthfulness,  the  jury  may  well  hare 
found,  as  they  did,  that  the  defendant  fastened  the  double- 
trees to  the  power,  as  claimed  by  plaintiff,  and  that  plain- 
tiff did  nothing,  when  hitching  the  team  on,  except  to  hitch 
the  tugs  to  the  singletrees." 

The  trial  court  and  the  jury  saw  and  heard  this  wit- 
neas,  and  all  of  them,  and  were  in  a  better  position  than  we 
can  be.  We  shall  set  out  enough  of  the  examination  of 
plaintiff  to  show  that  the  observations  of  the  trial  court, 
above  set  out,  were  based  upon  and  sustained  by  the  rec^ 
ord.    The  plaintiff  testified  in  chief  : 

"Q.  Did  you  hitch  up  the  team  that  morning  as  he  di- 
rected you  to?  A.  I  put  the  tugs  on.  He  had  fixed  the 
rest  of  it.  Q.  Just  explain  to  the  jury  what  you  mean.  A. 
Put  the  tugs  on,  and  he  fixed  the  rest  of  it.  Q.  Just  give  the 
jury  the  acts  you  did,  in  fastening  that  team  to  the  power 
lever  of  the  stump  puller.  A.  Well,  we  just  hitched  them 
up, — that  is  all  I  knew,.  Q.  What  do  you  mean  by  'just 
hitched  them  up?'  A.  Put  the  tugs  on.  Q.  Put  the  tugs 
on  what?    A.  On  the  doubletree." 

On  cross-examination,  he  was  asked  if  defendant  did 
not  drive  the  team  to  drag  away  the  trees  on  the  morning 
in  question,  and  brought  the  team  back  with  the  double- 
trees hitched  to  the  team;  and  plaintiff  said  that  it  was 
not  done  that  way,  that  he  knew  of;  and  he  was  then  asked 
if  he  would  sav  that  he  didn't;  and  the  answer  was:  "I 
can't  say  it ;  I  don't  recollect  it."  But  from  the  entire  ex- 
amination, we  are.  satisfied  that  the  jury  were  justified  in 
finding  that  he  meant  that  he  couldn't  say  it  that  way :  that 
is,  as  indicated  in  the  questions.    He  also  testified : 
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"Q,  You  would  not  say  that  is  not  the  clevis  that  you 
fastened  to  the  doubletree?  A.  It  don^t  look  like  the  same 
clevis.  Q.  You  would  not  say  that,  when  you  put  the  pin 
in  that  clevis,  that  you  got  the  threads  fastened?  A.  If  I 
had  put  the  clevis  pin  in.  Q.  If  you  had  put  the  pin  in  the 
clevis,  and  screwed  it  in,  it  would  not  have  fallen  out, 
would  it?  A.  How  do  I  know  that  is  the  clevis?  May- 
be it  is  not  the  clevis.  Q.  You  would  not  swear  that  you 
put  the  threads — ^put  the  pin  in  the  clevis?  A.  It  does  not 
look  like  the  same  clevis  that  we  had  down  at  the  bank^  any- 
way. Q.  You  hitched  up  the  team  to  the  stump  puller; 
didn't  you,  that  morning?  A.  I  put  the  tugs  on.  Q.  Didn't 
you  put  the  clevis  on, — ^put  the  doubletrees  on  that  mon> 
ing?  A.  I  don't  think  I  did^  Q.  You  don't  remember^  do 
you,  about  that,  very  distinctly?    A.  I  did  not  put  it  on.* 

There  is  much  more  of  this  testimony,  as  the  examina- 
tion in  chief  and  on  cross-examination  and  ie*direct  was 
quite  extended.  That  which  has  been  set  out  indicates  the 
thought  of  the  court,  as  we  have  before  stated.  Thou^ 
it  may  be  conceded  that  plaintiff's  testimony  was  some- 
what weakened  on  cross-examination  he  did  say,  daring 
the  examination,  that  he  did  not  put  the  clevis  on,  and  that 
the  defendant  did.  It  seems  quite  clear  to  us  that  it  was  a 
question  for  the  jury.  It  follows  that  the  judgment  of  the 
district  court  must  be,  and  it  is, — Affirmed, 

Ladd,  C.  J.,  Evans  and  Salingbb,  JJ.,  concur. 


Nellib  Cabter,  Appellee,  v.  Marshall  Oil  Oompant, 

Appellant. 

WITNESSBS:    Impeachment    by    Showing    Indefinite    and   Remote 

1    Transaction.    A  witness  may  not  be  impeached,  as  to  certain 

facts  testified  to  by  him,  by  a  showing  of  other  facts  which  are 

indefinite  and  uncertain,  both  as  to  the  nature  thereof  and 

as  to  the  time  when  they  occurred.    So  held  where  a  party  tee- 
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tified  as  to  certain  facts  in  defense  of  an  action  for  the  negli- 
gent intermingling  of  inflammable  oils,  and  plaintiff  sought  to 
impeach  by  a  showing  of  another  indefinite  and  unidentified 
tiansaction. 

nmSBST:    Paet,  Preeent,  and  Fntore  Accruing  OlalniB.    Interest 

2  may  not  be  allowed  from  the  date, of  an  injury ,  when  the  ver* 
diet  represents  past,  present,  and  future  accruing  damages:  i.  e., 
past,  present,  and  future  pain,  suffering,  and  humiliation  aris- 
ing from  an  injury. 

TRIAL:    Confirming  Quotient  Verdict  Agreements.    The  invalidating 

3  eflTect  of  a  definite  agreement  by  jurors  to  do  that  which  would 
render  their  verdict  a  "quotient"  yerdi<:t,  is  not  avbided  by  the 
subsequent  action  of  the  jury,  after  arriving  at  such  verdict, 
in  taking  another  vote  and  unanimously  agreeing  on  the  amount 
thereof,  or  by  the  addition  thereto  of  interest  from  a  certain 
date. 

Appeal   from    Cerro    Oordo    District    Court. — Joshph    J. 

Clark,  Judge. 

February  17,  1919. 

Action  for  damages  consequent  on  being  burned  as  the 
result  of  an  explosion,  resulted  in  judgment  against  the 
defendant,  from  which  it  appeals. — Reversed. 

C.  H.  E,  Boardma/n  and  Henry  Curvo,  for  appellant. 

Senneff,  Bliss  d  Witwer,  and  E.  B.  StUlman,  for  ap- 
pellee. 

Ladd,  C.  J. — The  defen9ant  was  engaged  in  the  sale  and 
delivery  of  kerosene,  gasoline,  and  naphtha,  with  bead- 
qnarters  at  Marshalltown,  and  had  established  an  agency 
at  Clear  Lake,  with  B.  C.  Belding  as  agent.  On  December 
5,  1914,  A.  E.  Carter  directed  the  agent  or  representative 
of  the  defendant  company  to  place  in  a  galvanized,  uii* 
painted  can  on  his  farm  50  or  60  gallons  of  kerosene.  Fred 
Gentry  had  requested  him  to  deliver  gasoline  at  the  same 
place,  and   Belding  loaded  in   his  motor  truck  such  an 
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amount  of  gasoline  and  kerosene  as  seemed  snfficient  to  fill 
the  two  orders.  In  the  afternoon,  he  drove  to  Carter's 
place,  where  Gentry  was  working  his  tractor,  and  poured 
115  gallons  of  gasoline  in  the  tank,  which  was  empty,  and 
then  filled  two  10-gallon  milk  cans  with  gasoline  for  Gen- 
try, at  Carter's  house.  This  took  all  the  gasoline  off  the 
truck,  and  Belding  then  took  60  gallons  of  kerosene  from 
the  truck  in  2-gallon  pails,  and  poured  same  into  Carter's 
kerosene  tank.  There  is  some  controversy  as  to  how  the 
kerosene  was  purchased,  and  how  much  there  was.  After 
the  oil  had  been  delivered,  Mrs.  Carter  took  a  small  can, 
then  empty,  and  drew  kerosene  from  the  oil  tank  in  it,  until 
three  fourths  full,  and  poured  enough  into  three  lamps,  which 
were  not  empty,  to  fill  them,  and  also  filled  an  oil  burner. 
She  then  placed  the  small  can,  which  still  had  oil  in  it,  ii^ 
the  kitchen,  about  six  feet  from  the  stove,  and  went  to 
Clear  Lake  in  the  evening,  to  attend  church  services.  In 
the  morning  following.  Carter  arose,  and,  before  dressing 
himself  entirely,  started  a  fire  in  the  kitchen  stove.  He 
filled  the  fire  box  with  cobs,  which  were  rather  damp,  and 
then  poured  oil  from  a  gallon  can  on  them,  and  applied  a 
match.  This  was  done  by  removing  the  lid,  which  was  re- 
placed after  starting  the  fire.  Tn  touching  the  match  to 
the  oil,  he  had  noticed  no  fiash  or  explosion.  He  put  no 
coal  into  the  stove,  and  returned  the  can  to  the  place  whence 
he  obtained  it.  When  dressed,  he  went  out  to  attend  to  his 
chores,  first  calling  the  plaintiff,  who  was  15  years  old,  and 
her  sister,  13  years  of  age,  to  get  breakfast.  From  a  half 
to  three  quarters  of  an  hour  after  he  had  started  the  flre, 
his  daughters  came  running  to  the  barn,  in  flames.  The 
plaintiff  had  looked  into  the  stove,  and  thought  the  fiie 
had  gone  out.  She  testified  that  it  *4ooked  black,  like  it 
always  does  when  cobs  bum  or,  are  blackened  *  *  *  ] 
saw  the  cobs  there.  I  did  not  see  any  fire;  I  don't  know 
whether  the  stove  was  very  warm.     It  was  not  very  hot 
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I  don't  know  whether  I  thought  the  fire  had  been 
started  or  whether  it  had  not,  or  whether  it  had  gone  out. 
The  fire  box  of  the  stove  was  filled  with  something  black.'* 
She  replaced  the  lid,  and  her  younger  sister  took  it  oflF  again/ 
got  the  kerosene  can,  and,  holding  it  about  a  foot  above  the 
stove,  began  to  pour  the  contents  into  the  stove.  Plain- 
tiff was  then  standing  three  or  four  feet  back,  and,  as  the 
oil  reached  the  cobs,  there  was  a  blaze,  a  noise  like  that  of 
a  shot,  and  the  can  itself  exploded,  throwing  its  burning 
contents  over  both  girls.  The  top  of  the  can  and  the  sides 
were  burst  open,  and  the  bottom  of  the  can  was  blown 
entirely  out.  The  injuries  suffered  by  the  younger  daugh- 
ter, Frances,  resulted  in  her  death.  The  plaintiff  recov- 
ered, though  she  was  seriously  and  permanently  injured. 
No  fuel  or  cobs  appear  to  have  been  thrown  from  the  stove, 
and  Carter  testified  that  he  observed  no  fire  therein,  im- 
mediately on  coming  into  the  house.  A  curtain  near  the 
stove  was  burned,  and  some  of  the  paint  on  the  woodwork 
was  blistered. 

Host  of  the  errors  assigned  are  not  such  as  will  be 
likely  to  arise  on  another  trial,  and  for  that  reason,  are 
not  reviewed.  Because  of  the  errors  necessitating  a  re- 
versal, we  express  no  opinion  on  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict. 

I.  One  Knudtson  testified  to  having  been  employed 
by  11.  Olson  &  Company  during  two  years  prior  to  Septem- 
ber 25,  1915,  and  that  he  remembered  when  some  oil  was 
^  ^  put  in  the  comer  tank,  and  that  he  made 

S^o?rtn«*  some  test  of  it,  on  complaint ;  that  this  had 
m&^u«M?  occurred  about  a  year  previous,  the  trial  hav- 
'^^-  ing  begun  on  February  7,  1915.     He  was 

then  asked,  "Did  it  flash  up  or  not?'*    An  objection  that 
it  would  be  immaterial,  attempting  to  contradict  imma- 
terial testimony,"  seems  to  have  been  sustained,  and  he  was, 
H9ked : 
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**WeIl,  Mr.  Knudtson,  you  say  'about  a  year  ago.'  I 
find  here  in  this  order  book  that,  on  the  4th  day  of  Decem- 
ber, 1914,  that  M.  Olson  &  Company  got  50  gallons  of 
Search-Light  kerosene.  What  would  you  say  as  to  whether 
this  instance  you  speak  of  was  around  about  that  time,  or 
whether  it  was  notT' 

An  objection  as  leading  and  suggestive  was  overruled, 
and  the  witness  answered: 

"I  think  it  could  be  that  time.  Q.  Well,  is  it  your  judg- 
ment that  it  was  around  somewheres  that  time?  (An  ob- 
jection as  leading  and  suggestive  was  sustained).  Q.  Well, 
what  is  your  best  judgment  as  to  whether  it  was  in  the 
neighborhood  of  that  time?  A.  Well,  my  judgment  of  the 
time,  I  would  believe  it  fall,  rather  than  spring,  because  at 
that  time  in  testing  it,  there  was  little  or  no  snow  on  the 
ground, — usually  in  the  spring,  there  is  lots  of  it.  Q.  What 
is  your  best  recollection  as  to  whether  it  was  around  De- 
cember 4,  1914  ?  A.  I  recollect  the  instance  of  this,  this  oil 
instance,  but  not  the  exact  dates.  Court:  Now  he  wants 
you  to  give  the  nearest  date  you  do  recollect  of  that  occur- 
rence. A.  Well,  the  nearest  recollection  I  could  state 
would  be  late  in  the  fall, — I  could  not  give  any  other  dates. 
Q.  Well,  it  is  in  the  late  fall  of  1914, — of  course,  it  would  be 
impossible  for  any  witness — ^The  Court:  You  say  it  was 
right  the  next  day  after  he  had  been  to  Carter^s?  Mr. 
Sennefif :  No,  It  would  be  the  day  before.  The  Court:  The 
day  before  he  went  out  to  Carter's?  Mr.  Sennefif:  Yes.  The 
Court:  Well,  he  may  answer  this  question,  under  those 
circumstances.  (Defendant  excepts.)  Question  read  by  the 
reporter  as  follows:  Q.  Mr.  Knudtson,  did  you,  the  next  day 
after  the  tank  was  filled,  see  Mr.  Belding  remove  it  from 
the  tank  ?    A.  He  did  the  next  day," 

The  ruling  was  erroneous  and  prejudicial.  Evidently, 
the  court  accepted  SennefiTs  suggestion  that  all  this  hap- 
pened the  day  before  the  explosion  in  question,  but  the  wit- 
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mA  had  not  so  stated,  and  the  ruling  permitted  evidence 
of  a  distinct  transaction,  wherein  Belding  had  pnt  oil  in 
the  corner  tank,  and  afterwards  it  was  tested  by  the  wit* 
Mss,  and  some  ctf  it  was  removed  on  the  next  day.  No  con- 
nection with  the  hauling  or  sale  of  the  oil  in  question  was 
skown,  no(r  that  the  time  was  nearer  to  December  6,  1914^ 
tlian  late  in  the  fall  of  that  year.  This  did  not  tend  to  con- 
tradict Belding's  testimony  that  he  could  distinguish  gaso- 
line from  kerosene  from  the  faucet,  or  that  he  had  heard 
no  complaints  as  to  oil  taken  from  certain  carloads,  or 
that  he  had  not  remaved  anything  from  a  tank  of  the  M. 
Obos  Ocmipaiiy  which  had  contained  gasoline.  All  appear- 
ing was  that,  after  a  test,  something  was  removed  from  the 
tank,  The  testimony  of  Knudtson  did  not  tend  to  impeach 
BekKiig  in  any  material  fact,  and  was  objectionable  as  an 
attempt  to  inject  into  the  record  evidence  that  sometime, 
somewhere,  oil  of  some  kind  reached  M.  Olson  Company, 
and,  after  a  test,  was,  for  some  undisclosed  reason,  removed. 
The  evidence  should  have  been  excluded. 

II.  The  jury  voted  to  allow  the  plaintiff  $8,666.66, 
exdasiTe  of  interest,  and  the  foreman  was  directed  to  sign 
the  verdict  for  the  amount  above  named,  it  to  draw  interest 

from  the  time  of  the  explosion.     The  ver- 
2.  imnn :  ^^^*  returned  was  as  follows : 

S^MSTft.  ''We,  the  jury,  find  for  the  plaintiff  in 

2&JJ**""*^      the  sum  of  ja,666.66,  with  mterest  at  6  per 

cent  from  December  6,  1914." 
The  portion  in  italic  was  in  the  handwriting  of 
tlie  fonmian.  miat  preceding  was  the  typewritten  form 
submitted  lify  the  court.  The  jury  had  not  been  in- 
stmcted  to  allow  interest.  An  important  element  making 
up  the  claim  for  damages  was  the  pain  and  suffering  in  body 
and  mind  reasonably  certain  to  be  suffered  in  the  future,  to- 
gether with  the  inconvenience  an^  disfigurement  of  body  re- 
saltmg  from  her  injury.    The  rule  is  well  settled  that,  in 
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such  a  case,  interest  may  not  be  allowed  eo  nomine.  Jacob' 
8on  V.  United  States  Gypeu/m  Co,,  150  Iowa  330.  See  Codl^ 
ran  v.  City  of  Boston,  211  Mass.  171  (Ann.  Cas.  1913B,  206). 
Where  plaintiff's  damages  are  complete  at  a  giyen  time,  in- 
terest mav  be  allowed  from  that  date;  but  where  the  dam- 
ages  were^  not  complete  at  any  specific  date^  and  were  ac- 
cruing up  to  the  time  of  the  trial,  interest  from  the  date 
of  the  injury  is  not  to  be  included  in  the  verdict.  Pain  and 
suffering  were  endured  by  plaintiff  long  after  the  injury, 
and  that  for  the  future  might  also  have  been  allowed,  as 
well  as  the  humiliation  resulting  from  the  disfigurement. 
Manifestly,  damages  were  accruing  up  to  the  time  of  the 
trial,  and  were  to  be  measured  as  of  that  time;  and  the  court 
erred  in  computing  interest  from  the  date  of  the  injuiy. 

III^  Another  ground  for  new  trial  is  that  a  quotient 
verdict  was  returned.  Three  jurors  made  affidavits  which 
were  attached  to  defendant's  motion  for  new  trial.    Two  of 

these,  Male  and  Christiansen,  swore  that, 

*'  flrmtog  qoo^       failing  to  agree  upon  the  amount  to  be  al* 

?^mlnt!!^      lowed    plaintiff    as    damages,    the    jurors 

agreed  that  each  juror  set  down  some 
amount  between  $7,000  and  f  10,000  he  was  willing  the  ver- 
dict should  be  for;  that  these  several  sums  should  be  addedy 
and  the  total  amount  be  divided  by  12,  and  the  quotient 
should  be  the  verdict  to  be  returned;  and_that  this  was 
done,  and  |8,666.66  was  the  quotient.  This  sum,  with  inter- 
est at  6  per  cent  from  December  6,  1914,  was  the  amount 
allowed  in  the  verdict.  The  affidavits  of  Ohristiansai  and 
Jones  disclosed  that,  subsequeatiy,  a  vote  was  tatoi  to  see 
if  all  were  satisfied,  and  the  quotient  obtained  was  unani- 
mously agreed  upon  as  the  verdict;  and  Male  added  that, 
subsequently,  interest  from  December  6,  1914,  was,  by 
agreement,  added.  Later  on,  all  the  jurors  made  affidayit 
that,  after  some  hours  of  deliberation,  the  jury  had  so  near- 
ly agreed  upon  an  amount  of  a  verdict  that  the  lowest 
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amount  voted  for  was  {7,000,  and  the  highest  amount  f  10,- 
000;  that,  at  this  time,  one  of  the  jurors  suggested  that  the 
respectiye  amounts  voted  for  be  averaged,  to  see  if  such  an 
average  would  equal  an  amount  upon  which  all  of  the  jurors 
could  agree;  that  thereupon,  the  said  respective  amounts 
voted  for  were  set  down  and  averaged,  and  the  average 
amount  equalled  |8,666.66 ;  that  thereupon,  the  said  amount 
of  18,666.66  was  discussed,  and  a  vote  taken  by  the  jurors 
as  to  whether  or  not  that  amount  should  be  the  amount  of 
the  verdict;  that  thereupon,  one  of  the  jurors  raised  the 
question  as  to  whether  or  not  that  amount  should  include 
interest,  or  interest  should  be  added  thereto  from  the  time 
mentioned  in  the  instructions ;  that  thereupon,  a  vote  was 
taken  by  the  jury,  and  it  was  determined  that  said  amount 
should  be  the  verdict  of  the  jury,  exclusive  of  interest ;  and 
the  forenian  was  directed  to  sign  the  verdict  for  the  amount 
above  named,  it  to  draw  interest  from  the  time  mentioned 
in  the  court^s  instructions.  Tliis  afQdavit  was  attached  to 
the  plaintiff^s  resistance  to  the  motion  for  new  trial. 

It  will  be  noted  that  the  affidavit  of  all  the  jurors  does 
not  controvert  the  affidavit  of  Male  that  the  quotient  or 
average  obtained  by  the  computation  '^should  constitute 
our  verdict,  and  should  constitute  our  verdict  in  the  case,'^ 
or  that  of  Christiansen,  that  "we  were  to  be  bound  by  this 
amount  as  our  verdict."  This  being  so,  there  is  no  es- 
cape from  the  conclusion  that,  unless  obviated  in  some  man- 
ner, the  verdict  thus  reached  was  what  is  known  as  a  "quo- 
tient verdict"  Outfreund  d  Co.  v.  Williams,  172  Iowa  535. 
The  jury,  however,  had  the  right  to  retrace  their  steps  and 
repudiate  their  improper  conduct  if  they  chose;.  Thompson 
V.  Perkim,  26  Iowa  486.  Thereafter,  interest  on  the  aver- 
age sum  was  agreed  to  be  added,  and  the  jurors  then  voted 
"according  to  our  agreement  made  in  advance,"  which  was 
carried  unanimously,  as  sworn  to  by  Christiansen;  and 
Jones  swore  that  "another  vote  was  taken  to  see  if  every 
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juror  was  satisfied  with  the  former  agreement  of  determin- 
ing the  amount  of  the  verdict,  and  every  juror  voted  unan- 
imously in  favor  of  the  prior  agreement  for  reaching  the 
verdict,  and  the  manner  in  which  it  was  obtained." 

The  affidavit  of  all  the  jurors  was  that,  after  the  aver- 
age amount  had  been  a8ca*tained,  it  (|8,666.66)  was  dis- 
cussed, and  a  vote  taken  as  to  whether  that  amount  should 
be  the  amount  of  the  verdict.  This  was  no  more  than  a 
ratification  of  what  had  preceded,  and  the  average  amount 
stood  on  another  vote  to  add  interest.  The  illegal  conduct 
in  reaching  the  amount  of  the  verdict  to  be  returned  was 
not  repudiated  or  abandoned,  but  rather  confirmed,  by  what 
followed.  The  evil  of  a  quotient  verdict  cannot  be  cured 
by  agreeing  thereafter  to  a  slightly  different  verdict,  if  it 
ai^>ears  that  the  agreement  made  in  advance  entered  into  or 
induced  the  result ;  nor  can  a  quotient  verdict  be  cured  by 
the  jury's  subsequently  adapting  it  or  its  equivalent  as  their 
verdict,  if  the  agreement  entered  into  or  controlled  the  sub- 
sequent adoption  of  the  verdict  returned.  International 
Agri.  Corp.  v.  Ahercronibie,  184  Ala.  244  (49  L.  R.  A.  [N. 
S.]  415).  A  subsequent  assent  to  the  verdict  is  not  suf- 
ficient to  purge  its  illegality.  Sylvester  v.  Town  of  Oesey, 
110  Iowa  256. 

There  was  no  subsequ^it  reconsideration  of  the  amount 
of  the  damages  to  be  allowed.  The  later  votes  on  the  ver- 
dict, without  any  review  on  the  merits,  adopted  tlie  result 
attained  by  the  illegal  process  of  adding  the  several  amounts 
and  dividing  by  the  number  of  jurors,  in  pursuance  of  an 
agreement  to  be  bound  thereby.  No  one  could  tell  in  ad- 
vance the  damages  so  measured  to  be  allowed.  These  were 
fixed  by  chance,  through  an  arbitrary,  self-imposed  rule,  in- 
stead of  a  conscientious  and  deliberate  consideration  of  the 
merits  by  each  juror.  Such  a  verdict  is  by  diance,  for  no 
juror  is  apprised  what  sum  his  fellows  will  set  down,  and 
the  verdict  is  not  the  product  of  his  judgment.    Had  there 
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been  no  agreement  in  advance  to  abide  by  the  result  of  the 
computation  as  the  amount  of  the  verdict  to  be  returned, 
the  matter  would  have  been  left  open  to  choice,  and  each 
juror  left  free  to  accept  or  reject  the  result,  and  the  out- 
come regarded  m  the  conclusion  of  each  juror.  As  there 
was  an  unden&tanding  in  advance  that  the  verdict  was  to 
be  reached  in  the  manner  described,  and  no  evidence  of  its 
repudiation,  as  must  have  been  clearly  proven  {ThompsMi 
V,  Perkins,  supra),  and  the  subsequent  finding  of  a  suffi- 
tkot  verdict,  the  court  erred  in  not  granting  a  new  trial. 
—Reversed. 

Evans,  Preston,  and  Salinger,  JJ.,  concur. 


Farmers  Elevator  Company,  Appellant^  v.  Ghablbs  Bbddix 

et  al..  Appellees. 

OOKTRAOTS:     Oral  FoUowed  by  Written  Oontract.    An  oral  con- 

1  tract  of  sale  of  a  certain  subject-matter  is  wholly  merged  by  a 
subsequent  written  contract  of  sale  of  the  same  subject-matter, 
and  such  merger  excludes  all  oral  evidence  of  such  former  con- 
tract. 

ESTOPPEL:     Sale  of  Iiien-Inemabered  Property.    A  landlord  is  not 

2  estopped  to  assert  his  right  to  his  rent  share  of  the  tenant's  crop, 
nor  is  a  mortgagee  of  the  tenant's  share  of  the  crop  estopped  to 
assert  his  lien,  oy  consenting  to  or  authorizing  a  sale  which  was 

'  never  consummated.    Such  consent  or  authorization  cannot  be 

'  held  to  attach  to  a  subsequent,  anauthorized,  and  unknown  sale 

by  the  tenant,  and  especially  so  when  the  contract  governing 

such  subsequent  sale  was  quite  indefinite  as  to  its  subject-matter. 


Appeal  from  Monona  District  Court. — ^W.  Q.  SfiARS,  Judge. 

Pbbeuaey  17,  1919. 

Action  in  replevin  to  recover  the  possession  of  4,000 
bnshels  of  com.  The  right  of  possession  was  claimed  by 
virtue  of  a  contnict  of  purchase  of  same  from  defendant 
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Reddix.  Reddix  had  a  three-fifths  share  of  the  com,  as  the 
tenant  who  raised  the  same.  The  defendant  EOenning  had 
a  two-fifths  share  thereof,  as  the  landlord  of  Reddix.  The 
defendant  Turin  Savings  Bank  had  a  mortgage  on  the  three- 
fifths  interest  of  Reddix.  The  defendants  denied  the  al- 
leged contract  of  purchase.  At  the  time  of  the  service  of 
the  writ  of  replevin,  the  mortgagee  and  the  landlord  gave 
a  delivery  bond,  and  took  possession  of  the  property.  By 
cross^petition,  the  mori^agee  asked  the  enforcement  and 
foreclosure  of  its  mortgage.  At  the  dose  of  the  evidence, 
the  trial  court  directed  a  verdict  against  the  plaintiff,  and 
awarded  possession  to  the  mortgagee  and  to  the  landlord. 
The  plaintiff  appeals. — Affirmed, 

Oliver  &  Allen,  for  appellant. 

Priohard  d  Prichard  and  C.  E,  Cooper,  for  appellees. 

Evans,  J. — The  plaintiff  alleged  that,  on  January  26, 
1917,  it  purchased  the  com  in  question  by  oral  contract; 
that  it  was  so  purchased  for  future  delivery,  on  or  about 

July  1st;  that,  in  April  following,  the  con- 

^'  oraTfoiiowed       ^^^t  was  reduced  to  writing,  and  that  the 

contemctf"  written  contract  was  made  to  bear  the  date 

January  26,  1917.  It  claimed  its  right  of 
possession  by  virtue  of  both  the  oral  and  the  written  con- 
tract. The  defendants  filed  separate  answers.  Reddix  filed 
a  general  denial,  but  admitted  that  he  had  orally  contracted 
to  sell  the  property  on  January  26th,  for  immediate  deliv- 
ery, and  within  ten  days,  and  averred  that  the  plaintiff 
failed  and  refused  to  receive  the  same  within  such  time. 
He  admitted  the  execution  of  the  written  contract  pleaded, 
but  denied  its  validity,  and  averred  a  want  of  considera- 
tion. He  also  pleaded,  in  effect,  that,  at  the  time  of  the  be- 
ginning of  the  suit,  the  right  of  possession  of  the  com  was 
in  his  cod^endants,  the  mortgagee  and  the  landlord,  and 
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that  he  had  no  control  over  the  same.  Henning,  by  an- 
swer, Bet  up  his  claims  as  landlord,  and  the  Turin  Sav- 
ings Bank,  defendapt,  set  up  its  claim  as  mortgagee.  There 
was  also  a  plea  of  the  statute  of  frauds. 

Od  the  trial,  the  plaintifF  called  the  defendant  Beddiz 
as  a  witness,  and  undertook  to  prove  by  him  the  oral  eon- 
tract  pleaded.  The  testimony  thus  elicited  from  Beddix 
was  in  accord  with  his  pleading,  already  noted.  There- 
upon, the  plaintiff  introduced  other  oral  evidence  tending 
to  support  the  allegations  of  its  petition  as  to  an  (Mral  pur- 
chase. It  also  introduced  oral  evidence  to  the  effect  that, 
in  April  following,  the  said  oral  contract  was  reduced  to 
writing.  The  writing  was  introduced  in  evidence,  and  was 
as  follows: 

"This  agreement  witnesseth :  That  I  have  this  day  sold 
to  Farmers  Elevator  Company,  of  Onawa,  Iowa,  4,000  to 
4,500  bushels  of  good,  sound,  dry,  merchantable  No.  3  yellow 
or  No.  3  white  shelled  com.  To  grade  ^o.  3  w  or  3  y  or 
better,  at  91  per  bushel,  the  same  to  be  delivered  by  me  to 
it  in  its  cribs,  bins  or  elevator  at  Onawa,  Iowa,  as  they  may 
direct  The  said  grain  to  be  in  a  good  merchantable  con- 
dition, free  from  snow  or  rain,  and  delivered  on  or  before 
the  first  day  of  July,  1917,  at  their  option.  I  agree  that 
this  contract  may  be  either  extended  or  canceled  at  its  ex- 
piration by  the  buyer,  if  the  grain  herein  specified  is  not 
delivered  in  the  specified  time.  I  further  state  that  I  am 
the  sole  owner  of  said  grain^  and  that  the  same  is  now  lo- 
cated on  the  land  known  as  the  farm  in  

Township, County,  Iowa,  and  that  same  is  free  from 

and  clear  of  all  liens  and  incumbrances  whatsoever. 

*^I  make  this  statement  tor  the  purpose  of  obtaining 
credit  and  securing  whatsoever  sum  of  money  may  be  ad- 
vanced upon  this  contract,  either  at  this  date  or  at  any 
time  between  this  date  and  the  delivery  of  said  grain.  If 
default  be  made  in  the  delivery  of  said  grain  the  said 
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Farmers  Elevator  Company  or  its  representative  may, 
without  suit,  take  possession  of  same  whei«ver  found,  and 
market  the  same  at  my  expense,  and  after  paying  all  ex- 
penses, moneys  advanced  with  interest,  etc.,  the  balance  if 
any,  shall  be  paid  to  me. 

'"^[Signed]   Charles  Beddtt. 
'^Accepted:  "Farmers  Elevator  Co. 

*<By  A.  D.  Po«t. 
''Dated  this  26th  day  of  Jannary,  1917." 

The  plaintiff  also  introduced  evidence  tending  to  show 
that,  in  January,  the  defendant  Henning  had  written  Red- 
dix,  his  tenant,  directing  him  to  sell  his  com  immediate- 
ly; also,  evidence  tending  to  show  that,  in  February,  the 
Turin  Savings  Bank  had  called  the  plaintiff  by  phone,  and 
had  inquired  whether  the  plaintiff  had  bought  Reddix' 
com;  that  the  plaintiff  answered  such  question  in  tiie*  af- 
firmative; that  the  bank  officer  then  advised  the  plaintiff 
that  the  bank  had  a  mortgage,  and  that  he  there  consented 
that  the  consideration  might  be  paid  to  Beddix,  and  that 
the  bank  would  trust  Beddix  to  bring  the  same  to  it. 

The  plaintiff  takes  the  unique  position  of  claiming  un- 
der ito  alleged  oral  contract  of  January  26th,  and  under  its 
written  contract  of  April.  It  goes  without  saying  that,  if 
it  had  a  good  written  contract,  it  had  no  need  to  rely  on 
the  oral  contract.  It  goes  without  saying,  also,  that,  if 
the  oral  contract  was  reduced  to  the  writing  which  was 
introduced  in  evid.ence,  then  the  oral  was  merged  in  the 
written,  and  the  existence  of  the  written  contract  would 
exclude  evidence  of  the  oral  There  was  no  competent  evi- 
dence of  the  oral  contract  of  January  26th,  except  the  evi- 
dence of  Reddix.    Under  that  evidence,  the  sale  was  for 

immediate  delivery  within  ten  days,  and 

*'  MSe^^oTuen-       ***®  plaintiff  proved  unable  to  receive  sach 

^^S^S^         ^^"^  ^*  ®^^^  time,  for  want  of  cars  in  which 

to  ship  the  same.     Under  the  ondiapnted 
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competent  evidence,  therefore,  the  oral  contract  at  January 
26th  had  fuUy  terminated,  by  reason  of  the  default  of  the 
plaintiff  itself.  Such  oral  contract  haying  terminated^ 
plaintiff's  plea  in  estoppel  against  the  defendant  mortgagee 
and  the  defendant  landlord  falls  to  the  ground.  The  land- 
lord had  directed  an  immediate  sale.  The  contract  of  Jan- 
nary  26th,  as  tcfltifled  to  by  Reddix,  was  such.  Such  direc- 
tion by  the  landlord  to  his  tenant,  however,  did  not  author- 
ize the  tenant  to  enter  into  an  executory  contract  for  long 
delayed  delivery.  There  is  no  other  evidence  that  tends  in: 
any  manner  to  bind  the  landlord  to  any  other  contract 
than  that  of  January  26th.  It  does  not  appear  that  he  had 
any  knowledge  of  the  written  contract  entered  into  in  ApriK 
The  same  may  be  said  as  to  the  mortgagee  bank.  Being 
informed  by  the  plaintiff  in  February  tiiat  it  had  bought 
Reddix'  com,  it  assented  to  the  sale.  If  that  contract  of 
purchase  had  been  performed  by  the  plaintiff,  it  might  well 
claim  its  conversation  with  the  mortgagee  as  an  estoppel; 
but  such  conversation,  had  in  February,  as  to  a  purchase  al- 
ready made,  would  not  be  effective  to  subordinate  the  right 
of  tiie  mortgagee  to  the  subsequent  contract,  entered  into 
in  April. 

Turning  now  to  the  writing  which  was  enta^  into  in 
April,  and  which  is  above  set  forth,  it  cannot  be  enlarged 
or  qualified  by  oral  evidence.  Oral  evidence  was  introduced 
by  the  plaintiff,  to  the  effect  that  this  contract  was  intended 
to  reduce  the  former  contract  to  writing;  but  such  oral  evi-* 
dence  was  no  more  admissible  after  the  execution  of  the 
writing  than  it  was  before.  The  writing  is  its  own  evi- 
dence, and  speaks  for  itself.  It  will  be  noted  that  the 
writing  does  not  purport  to  be  in  confirmation  of  any  oth- 
er contract  Furthermore,  it  does  not  purport  to  describe 
the  particular  property  possession  of  which  is  claimed 
herein,  nor  does  it  purport  to  identify  or  describe  any  par- 
ticular property.    No  location  is  specified.    A  delivery  by 
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Reddix  of  4,000  bushels  of  com  from  whatever  source 
would  fully  answer  the  call  of  the  written  contract.  Thia 
is  doubtless  the  reason  why  the  plaintiflP  has  found  it  neces- 
sary to  attempt  proof  of  its  oral  contract,  notwithstanding 
the  existence  of  its  written  one.  Upon  the  record  before 
us,  the  plaintiflf  must  stand  upon  its  written  contract,  and 
upon  that  alone.  Even  if  we  assume  that,  as  between  It 
and  Reddix,  and  in  the  absence  of  superior  claims  of  the 
mortgagee  and  landlord,  it  were  sufficient  to  give  the  plain- 
tiff the  right  of  possession,  yet  Reddix  is  himself  with- 
out right  to  deliver  possession.  As  to  two  fifths  of  the 
property,  the  landlord  has  a  superior  right.  As  to  the  oth- 
er three  fifths,  the  mortgagee  has  the  superior  right.  Such 
was  the  holding  of  the  trial  court.  The  judgment  bdow^ 
is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salingsr,  JJ.,  concur. 


Irene  A.  Hildenbrand  et  aL,  Appellants,  v.  Ira  Ourtib  et 

al..  Appellees. 

OOKTBAOTB:  Combined  Contract  of  Sale  and  Lease.  A  contract 
.  1  in  the  dual  form  of  a  contract  (1)  of  sale  of  lands,  and  (2)  of 
a  lease  of  the  premises  at  a  stipulated  rental  per  month,  will 
be  construed  as  applying  the  rent  payments  to  the  purchase 
price,  when  such  is  the  purpose  of  the  contract  when  construed 
as  a  whole. 

COSTS:    Cost  of  Transcript.    No  authority  exists  for  the  making  of 
2    a  transcript  of  the  evidence  during  the  trial  and  taxing  the  cost 
thereof  as  costs  in  the  case  and  making  such  costs  a  lien  on 
the  property  involved. 

Appeal  from  Johnson  District  Court. — R.  P.  Howbll, 

Jndge. 

Febbuaby  17,  1919. 
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The  material  facts  are  fully  stated  in  the  opinioB. — 
Reversed  and  remanded, 

Milton  RenUey,  for  appellants. 

0.  A,  Byington,  for  appellees. 

Stbvens,  J. — I.  On  January  22,  1910,  plaintiflfs  and 
defendants  entered  into  a  contract  in  writing,  by  the  terms 
of  which  defendants  agreed  to  sell  and  convey  the  east  one 

half  of  Lot  8,  Block  2,  BerryhilPs  Addition 

^'  wmSn  ™coii-     *^  *^®  ^^*y  ^'  lowsi  City,  lowa,  to  the  plain- 

Md^ieiel***       tiflf  Irene  A.  Hildenbrand,  in  consideration 

of  f  1,250,  |240  of  which  was  paid  shortly 
before  the  contract  was  executed.  The  contract  provided 
that  title  should  remain  in  the  first  parties  until  the  full 
mm  of  1900  had  been  paid,  at  which  time  a  deed  conyeying 
the  property  to  plaintiff,  free  and  clear  of  all  liens  and  in- 
enmbrances,  was  to  be  executed,  and  plaintiffs  were  then 
to  execute  a  note  to  Mary  Curtis  for  |850.  due  in  three 
jears,  with  interest  at  6  per  cent,  and  secure  the  payment 
thereof  by  mortgage  upon  the  property  conveyed.  The  par- 
ties concede  that  the  cash  payment  of  |240  should  be  cred- 
ited upon  the  $900.  The  contract  further,  in  terms,  leased 
the  premises  to  plaintiffs  for  ten  years  and  one  month,  the 
term  commencing  January  22,  1910,  and  ending  on  the  22d 
day  of  February,  1920,  at  a  monthly  rental  of  f  8.50,  pay- 
able on  the  18th  of  each  month  in  advance;  gave  defend- 
ants the  right  to  demand  and  recover  possession  of  the 
premises  upon  giving  three  days'  notice,  in  case  plaintiffis 
failed  or  refused  to  pay  the  rent  as  agreed ;  and  provided 
that,  in  case  of  default  in  payment  of  the  rent,  and  the 
forcible  removal  of  plaintiffs  from  the  premises,  the  $240 
payment  should  be  treated  as  liquidated  damages,  and  for- 
feited to  defendants.  The  defendants  further  agreed  to  pay 
6  per  cent  interest  per  annum  on  all  sums  received  under 
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the  terms  of  the  agreement,  to  be  computed  annually  on 
the  22d  of  January  each  year,  and  allowed  as  a  credit  on 
the  next  month  or  month's  rent  accruing  after  its  com- 
putation. The  contract  contained  no  specific  provision  for 
the  payment  of  the  balance  of  the  ?900,  nor  was  any  time 
fixed  therefor.  The  controversy  arises  over  the  application 
to  be  made  of  the  monthly  payments,  which  appellants  con- 
tend should  be  applied  on  the  purchase  price,  notwithstand- 
ing the  fact  that,  by  the  terms  of  the  contract,  the  same  is 
designated  as  rent.  As  we  understand  the  record,  the  can- 
tract  in  controversy  was  executed  to  take  the  place  of  a 
prior  contract  for  the  sale  of  the  same  j^operty,  which  was 
executed  more  than  a  year  prior  to  the  latter  contract.  The 
former  contract  provided  for  the  payment  of  the  entire  pur- 
chase price  in  four  years,  with  the  option  to  plaintiffs  of  a 
two  years'  extension,  with  interest  at  the  rate  of  7  per  cent 
per  annum.  No  explanation  was  offered  or  reason  assigned 
for  the  abrogation  (rf  the  former  and  the  execution  of  the 
latter  contract.  It  was  the  evident  purpose  and  intention 
of  the  parties  that  no  title  should  pass  to  plaintiffs  until 
tiie  1900  had  been  paid  on  the  purchase  price.  The  omis^ 
sion  from  the  contract  of  a  definite  provision,  except  the 
monthly  payments,  for  the  payment  of  the  balance  thereof, 
lends  support  to  appellants'  interpretation  of  the  agree- 
ment.   The  contract  provides  that: 

"The  parties  of  the  second  part  hereby  agree  with  the 
party  of  the  first  part  that  the  title  to  said  premises  and 
all  rights  incident  thereto  shall  remain  in  and  be  her  pn^ 
erty  until  such  time  when  the  parties  of  the  second  part 
shall  have  paid  to  the  parties  of  the  first  part  under  the 
conditions  of  this  contract  the  sum  of  ?900." 

Plaintiffs'  right  to  occupy  the  premises  and  ultimately 
receive  a  deed  therefor  depended  upon  the  prompt  payment 
of  the  designated  amount  monthly.  It  was  the  evident  in- 
tention of  the  parties  that  these  payments  should  be  treated 
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as  rent,  at  least  until  the  amount  thereof^  together  with  the 
(240,  less  interest  accumulations,  should  amount^  to  |000. 
The  contract  was  apparently  intended  to  be  so  worded  that 
title  should  remain  absolutely  in  the  defendants  until  the 
required  amount  had  been  paid.     The  failure  thereof  to 
provide  the  time  and  manner  of  paying  the  balance  of  the 
1900,  if  same  was  to  be  paid  in  addition  to  the  monthly 
payments,  may  be  due  to  oversight;  but  it  is  hardly  prob- 
able that  the  omission  of  so  important  a  matt^  could  be 
thus  accounted  for.    The  consideration  was  to  be  paid  '^un- 
der the  conditions  of  the  contract,"  and  the  designation  of 
the  monthly  installments  as  rent  makes  no  difference  if 
same  were,  in  fact,  ultimately  to  be  credited  upon  the  pur- 
chase price.     Both  parties  obtain  some  advantage  by  the 
arrangement  for  monthly  payments ;  and,  while  defendants 
agreed  to  allow  credits  upon  the  contract  for  interest  at 
6  per  cent  on  all  sums  paid,  as  above  stated,  yet,  in  case 
plaintiffs  failed  to  make  the  payment  strictly  according  to 
the  contract,  the  |240  paid  before  the  execution  thereof  was 
to  be  retained  by  defendants  as  liquidated  damages.    Con- 
struing the  instrument  as  a  contract  of  sale,  and  not  a 
lease,  it  seems  to  us  that  all  payments  made  thereunder 
were,  in  contemplation  of  the  parties,  to  be  ultimately  treat- 
ed as  payments  on  the  purchase  price,  and  should  be  so 
applied.    It  may  be  that  the  contract  under  consideration 
is  more  favorable  to  plaintiffs  than  the  one  that  was  abro- 
gated thereby,  but  no  reason  is  assigned  for  the  difference 
in  the  terms  of  the  two  instruments,  and  we  cannot  as- 
sume that  defendants  did  not  intend  this  to  be  true.    It  is 
our  conclusion  that  the  parties  intended  that  the  monthly 
payments  should  be  treated  as  installments  on  the  purchase 
price,  if  they  were  continued  until  the  f  900  was  paid. 

II.  The  court  taxed  the  expense  of  a  transcript  of  the 
mdence  made  during  the  trial  as  a  part  of  the  costs,  and 
made  the  same  a  lien  upon  the  property.    No  authority  for 

.  Vol.  186  lA. — 28 
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this  action  has  been  called  to  our  attention. 
2.  ^]|^"S^L2rt\,      and  it  does  not  appear  to  be  authorized. 

The  judgment  and  decree  of  the  court  be- 
low is,  therefore,  reversed,  and  the  cause  remanded,  with 
directions  that  a  decree  be  entered  in  the  court  below  in 
accordance  with  the  terms  of  the  contract  as  interpreted 
herein,  and  that  it  also  provide  for  the  payment  by  defend- 
ants of  all  incumbrances  on  the  property  before  same  is 
conveyed  to  plaintiffs.  If  the  parties  agree  upon  a  decree, 
they  may  have  same  entered  in  this  court,  if  desired. — Re- 
versed (md  remanded. 

Ladd,  Q.  J.,  Gaynor  and  Prbston,  JJ.,  concur. 


In  rb  Appbal  of  Trustbbs  of  Iowa  Gollboe. 

TAXATION:    Endowment  Lands.    Real  estate  which  is  owned  by 

1  an  educational  Institution  of  this  state  as  a  part  of  its  endow- 
ment fund  is  exempt  from  taxation  to  the  extent  of  160  acres  in 
any  civil  township,  even  though  such  township  is  coterminous 
with  a  city,  and  even  though  such  real  estate  consists  of  or- 

■  dinary  city  lota. 

WORM  AND  PHBABB8:     *<&eal  Estate."    The  term  "real  estate" 

2  includes  city  lots. 

TOWNSHIPS:    When  Ootermlnous  with  Olty.    A  civil  township  con- 

3  tinues  to  legally  exist,  even  though  its  boundaries  are  coter- 
minous with  the  boundaries  of  a  city,  and  even  though  tlie 
ordinary  duties  qt  township  officers  are  performed  by  the  mu- 
nicipal authorities. 

COUNTIES:    Diylsion  into  Civil  Townships.    It  will  be  presumed 

4  that  a  county  has  been  divided  into  civil  townships  by  the  board 
of  supervisors,  as  commanded  by  law. 

TAXATION:     Endowment  Lands.    On  a  plea  by  an  educational  in- 

5  stitution  of  this  state  that  certain  endowment  lands  belonging 
to  it  are  exempt  from  taxation,  the  burden  is  on  the  public 
authorities  to  show,  if  such  be  the  case,  that  such  institution 
has  already  been  granted  an  exemption  of  160  acres  on  like  lands 
in  the  civil  township  in  question. 
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Appeal  from  Woodbury  District  Court. — J.  W.  Andidrson, 

Judge. 

February  17,  1919, 

Appeal  from  an  order  denying  exemption  of  certain 
property  from  taxation. — Reversed. 

Kindig,  McOiU,  Stewart  d  Hatfield,  for  appellant. 

Schmidt  d-  Pike,  Oeo.  W.  Kepliart,  and  B.  I.  SaUnffer, 
Jr,,  for  appellee. 

Ladd,  C^  J.^3n  December  2,  1916,  M.  C.  Davis  and  his 
wife,  May  J.  Davis,  of  Sioux  City,  conveyed  to  the  trustees 
of  Iowa  College  Lots  1  and  2  and  Outlot  C,  to  the  west, 

in  Block  6  in  St.  Aubin's  Third  Addition  to 

t  taxatioh:  Sioux  City,  on  which  there  were  four  dwell- 

SSi?"°*  lug  houses,  Lot  8  in  Block  1909,  with  house 

numbered  1105-1107,  Lot  i  in  Block  15,  with 
house  thereon,  east  60  feet  of  Lots  1  and  15  in  Block  3  in 
South  Smith's  Villa  Addition,  with  house  thereon,  the  east 
half  of  Lot  13  and  all  of  Lot  14  in  Block  2  in  Homick's  Ad- 
dition, with  house  thereon,  and  Lot  13  in  Block  5  in  North 
Sioux  City. 

On  March  3,  1917,  written  application  was  made  to  the 
city  assessor  of  Sioux  City  that  the  real  estate  above  de- 
scribed be  entered  on  the  assessment  rolls  as  exempt  from 
taxation,  by  virtue  of  Section  1304  of  the  Supplement  to 
the  Code,  1913.  The  assessor  refused  so  to  do;  where- 
upon the  matter  was  taken  before  the  board  of  review  for 
consideration,  and  on  April  13,  1917,  the  action  of  the  as- 
sessor was  approved.  The  trustees  of  Iowa  Collie  ap- 
pealed to  the  district  court  of  Woodbury  County,  where 
the  board  of  review  moved  that  the  petition  be  dismissed,  on 
the  grounds :  ( 1 )  that  Section  1304  of  the  Supplement  to 
the  Code,  1913,  does  not  exempt  from  taxation  property 
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such  as  described, — that  is,  city  property,  or  property  held 
in  a  city,  the  income  of  which  is  used  as  an  endowment  of 
an  educational  institution;  and  (2)  for  that  the  board  of 
review  might  not  exempt  said  property  from  taxation,  and 
suit  by  injunction  would  be  the  proper  remedy,  if  wrong- 
fully assessed.  The  court  sustained  the  motion  on  the  first 
ground  and  overruled  it  on  the  second,  and  entered  a  decree 
dismissing  the  petition.  From  his  order,  the  trustees  ap- 
pealed. 

Prior  to  the  enactment  of  Chapter  54  of  the  Acts  of 
the  Thirty-second  General  Assembly,  there  was  no  exemp- 
tion from  taxation  of  realty  owned  by  collies  as  part  of 
their  endowment  fund.  That  chapter  amended  Section  1304 
of  the  Code  by  adding^  after  the  semicolon  following  the 
word  "incorporation"  in  the  last  line  of  Paragraph  2  of 
said  section,  the  following: 

"Provided,  however,  that  real  estate  owned  by  an  edu- 
cational institution  of  this  state,  as  part  of  its  endowment 
fund,  shall  not  ,be  taxed." 

A  public  library  was  held  to  be  an  educational  insti- 
tution, within  the  contemplation  of  this  provision,  in  Web- 
ster City  17.  Wright  County,  144  Iowa  502;  and,  in  ElU- 
toorth  College  v.  Emmet  County,  156  Iowa  52,  so  large  a 
body  of  land  belonging  to  Ellsworth  College  was  held  to  be 
exempt  from  taxation  as  to  embarrass  the  public  officers 
in  the  discharge  of  their  duties.  Chapter  61  of  the  Acts  of 
the  Thirty-fourth  Oeneral  Assembly  repealed  the  above 
provision,  and  substituted  therefor  the  following  : 

"Real  estate  to  the  extent  of  not  to  exceed  one  hun- 
dred  and  sixty  acres  in  any  civil  township,  owned  by  any 
educational  institution  of  this  state  as  a  part  of  its  endow- 
ment fund,  shall  not  be  taxed." 

Under  the  first  amendment  to  Section  1304  of  the  Code, 
there  can  be  no  doubt  that  "real  estate"  included  urban 
property,  as  well  as  farm  lands.    Either,  if  held  by  an  eda- 
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cational  inRtitution  as  part  of  its  endow* 

2.  woiDs  AND         ment,  was  exempt  from  taxation.    Although 

•*reai  e«uite."       the  amendment  was  repealed;  there  is  no 

reason  for  saying  that  the  words  "real  es- 
tate" were  employed  in  any  other  sense  in  the  substitute 
enacted  by  the  thirty-fourth  general  assembly.  The  limita- 
tion was  of  the  area  which  should  be  exempt,  and  not  of 
the  kind  of  realty,  whether  urban  or  rural,  platted  or  un- 
platted. Only  the  limited  area  in  a  single  civil  township 
was  made  exempt. 

A  civil  township  is  merely  a  l^fal  subdivision  of  the 
county   for  governmental   purposes.     Township   of   West 
Bend  v.  Munch,  52  Iowa  132.    The  several  counties  are  di- 
vided into  civil  townships  by  the  respective 
*•  522"«lt3ii.     boardB    of    supervisors,    and    incorporated 
J^  ^*^  towns  and  cities  are  either  coterminous  with 

the  civil  townships  including  them  or  are 
contained  therein. 

Section  651  of  the  Code  provides  that ; 
"The  board  of  supervisors  of  each  county  shall  divide 
the  same  into  townships,  as  conv^ience  may  require,  defin- 
ing the  boundaries  thereof,  and  may  from  time  to  time  make 
sach  alterations  in  the  number  and  boundaries  of  the  town- 
ships as  it  may  deem  proper ;  but  if  the  congressional  town- 
ship lines  are  not  adopted  and  followed,  the  board  shall  not . 
change  the  lines  of  any  civil  township  so  as  to  divide  any 
school  township  or  district,  unless  a  majority  of  the  voters 
of  said  school  township  or  district  shall  petition  therefor." 
The  section  following  provides  that: 
"Where  the  boundaries  of  any  city  have  been  changed, 
the  board  of  supervisors  of  the  county  in  which  the  same 
is  situated  shall  have  power  to  change  the  boundary  lines 
of  townships  so  as  to  make  them  conform  to  the  boundaries 
of  the  city,  and  to  nrnke  such  other  chianges  in  township 
lines,  and  the  number  of  townships,  as  it  may  deem  neces- 
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sary;  but  no  action  shall  be  taken  affecting  the  boundarieb 
or  existing  conditions  of  school  districts.'* 

Code  Section  554  provides  for  the  division  of  a  town- 
ship containing  a  city  or  town  into  two  townships,  one 
to  embrace  the  territory  without,  and  the  other  within, 
the  city  limits. 

If  not  acting  under  special  charter,  and  the  town  or 
city  constitutes  one  or  more  civil  townships,  the  boundary 
lines  of  which  coincide  throughout  with  the  boundary  lines 
of  the  township,  the  offices  of  the  township  clerk  and  trus- 
tees are  abolished.    Section  560,  Code  Supplement,  1913. 

It  is  to  be  inferred  that  the  board  of  supervisors  per- 
formed their  duty  under  Section  551  by  separating  the 
county  into  civil  townships;  and  from  the  sections  follow- 
ing it  is  equally  apparent  that  the  exist- 

4.  couiTTiBs:  ence  of  an  incorporated  town  or  city  does 

dlTliloii  Into  ^  "^ 

cjm  town-  not  obviate  such  division.    In  those  munic- 

ipalities where  the  boundaries  of  the  ciril 
township  coincide  with  those  of  the  township,  the  dutiei^ 
of  the  clerk  and  trustees  are  performed  by  the  city  or  town 
clerk  and  the  council.  That  the  offices  of  a  civil  township 
are  abolished,  and  the  duties  thereof  performed  by  the  city 
or  town  clerk  and  council,  is  not  inconsistent  with  the  con- 
tinued existence  of  the  civil  township;  and,  as  the  board 
'  of  supervisors  are  required  to  separate  the  county  into 
civil  townships,  this  is  presumed  to  have  been  done,  and 
therefore  the  several  lots  owned  by  the  trustees  of  Iowa 
College  are  presumed,  without  other  proof,  to  be  included 
in  the  civil  township,  either  coterminous  with  the  city  or 
within  boundaries  such  as  might  be  created  by  the  board 
of  supervisors. 

It  is  argued,  however,  that  there  is  no  showing  that 
160  acres  of  land  in  the  township  had  not  previously  been 
set  apart  as  exempt  to  Iowa  College  as  a  part  of  its  en- 
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dowment  fund.    All  lands  are  presumed  to 
mdoraSii  be  subject  to  taxation ;  and,  in  the  absence 


of  any  showing  to  the  contrary,  it  cannot 
be  assumed  that  other  lands  have  been  exempted  to  the 
college,  and  the  trustees  were  not  required,  in  order  to  make 
out  its  case,  to  negative  an  inference  to  the  contrary. 

It  is  also  suggested  that  the  area  of  the  several  lots 
was  not  shown  not  to  exceed  160  acresi.  This  is  true,  but 
the  real  estate  described  was  exempt  up  to  160  acres  in 
area,  and  if  it  exceeded  this  amount,  only  enough  to  equal 
that  area  will  be  exempted  in  the  decree  entered  in  the 
district  court 

The  decree  will  be  entered  in  the  district  court  in  har- 
mony with  this  opinion,  and  the  cause  is  remanded  for  that 
purpose. — Ref>ersed. 

Gaynor,  Preston,  and  Salinger,  JJ.,  concur. 


Martha  Kimler,   Administratrix,   Appellant,  v.   People's 
Gas  &  Electric  Company  et  al..  Appellees. 

NBCOIOBNOE:  Proximate  Oatue.  Evidence  reviewed,  and  held 
quite  insuflkient  to  show  that  the  alleged  negligent  condition 
of  a  street  was  the  proximate  cause  of  an  accident. 

Appeal  from  Des  Moines  District  Court, — Oscar  Hale, 

Judge. 

February  17,  1919. 

Action  for  damages  for  negligence  resulting  in  the 
death  of  plaintiflP's  intestate.  At  the  close  of  the  evidence, 
there  was  a  directed  verdict  for  the  defendants. — Affirmed. 

Hirsch  d  Riepe^  for  appellant. 

J.  J.  Scerletf,  S,  K,  Tracy,  Harold  Wilson,  and  B.  P, 
Poor,  for  appellees. 
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Evans,  J. — On  March  12,  1916,  at  six  o^clock  in  the 
morning,  T.  W.  Kimler  was  killed  upon  a  street  of  the  city 
of  Burlington  by  the  overturning  of  his  automobila    His 
companion  was  Smith,  who  was  the  plaintiff's  principal 
witness,  and  the  only  witness  to  the  events  leading  to  the 
accident.    Kimler,  with  Smith,  was  driving  north  on  Lee- 
brick  Street,  a  paved  street,  40  feet  wide  between  the  curbs, 
and  occupied  In  part  by  the  tracks  of  the  street  railway 
company.    The  railway  line  is  laid  upon  the  west  half  of 
the  street,  being  12  feet  distant  from  the  west  curb  and  24 
feet  distant  from  the  east  curb.    In  the  course  of  the  driv- 
ing, the  automobile  came  in  contact  with  the  curb,  and 
then  turned  in  a  circle  and  tipped  over.    The  ground  of 
negligence  charged  is  that  there  was  a  defect  in  the  street, 
at  a  place  about  120  feet  south  of  the  place  of  the  acci- 
dent.    It  appears  that,  for  a  distance  of  about  70  feet, 
some  bricks  had  been  removed  from  the  pavement,  in  close 
proximity  to  the  east  rail  of  the  railway.    The  frost  had 
so   heaved   the  pavement,   close   to  the  rail,   that   it  was 
deemed  best  to  remove  a  line  of  bricks  next  to  the  rail,  and 
it  was  so  done.     The  space  from  which  bricks  were  thus 
removed  was  either  4  inches  or  8  inches  wide.    The  bed  up- 
on which  the  bricks  were  laid,  and  which  was  thus  ex- 
posed, was  a  bed  of  cinders.    The  theory  of  the  plaintiff  is 
that  Kimler  drove  his  wheel  into  this  groove,  the  Ae^th 
of  which  would  be  about  2  inches,  and  that  he  thereby  in 
some  manner  disabled  his  car  and  lost  control   thereof 
and  that  this  was  the  cause  of  his  contact  with  the  curb. 
It  was  discovered  after  the  accident  that  the  steering  rods 
were  badly  bent.    This  could  have  occurred  by  the  collision 
with  the  curb;  but  it  is  the  theory  of  the  plaintiff  that 
it  occurred  by  reason  of  the  alleged  defect  in  the  street. 
Smith  testified  that  Kimler  was  driving  "straddle  of  the 
east  rail,"  and  that  he  felt  some  jolting  at  or  near  the 
place  where  the  bricks  had  been  removed.    The  bricks  re- 
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moved  were  wrt  left  in  the  street,  but  were  piled  upon  the 
parking.  The  theory  of  the  plaintiff  is  that  the  removal  of 
the  bricks  and  the  failure  to  replace  them  was  negligence, 
whatever  the  reason  therefor.  The  street  railway  com- 
pany and  the  defendant  city  are  joined  as  defendants. 

We  have  read  the  record  with  much  care.  We  are  im- 
pressed that  it  furnishes  a  very  inadequate  explanation  of 
the  accident.  The  laying  of  the  rails  of  a  street  railway 
in  a  paved  street  necessarily  creates  something  in  the  na- 
ture of  a  groove  in  the  pavement.  There  is  nothing  in  the 
evidence  from  which  it  can  be  said  that  the  exposure  of 
the  cinder  bed  next  to  the  rails  for  an  additional  width  of 
from  4  to  8  inches  presented  any  additional  danger  to  travel. 
Neither  is  there  a  suggestion  of  evidence  that  the  wheel 
of  the  auto  was  traveling  in  such  groove.  The  actual  con- 
dition of  the  street  in  that  regard  was  apparent  to  mere 
casual  observation.  The  time  was  just  after  sunrise,  and 
there  was  nothing  to  obstruct  the  view.  No  other  vehicles 
were  upon  this  street.  The  driver  had  his  choice  of  place 
thereon.  He  was  confessedly  on  the  wrong  side  of  the 
itreet.  He  had  a  perfect  pavement  to  his  nght,  where  he 
belonged.  Taking  the  evidence  as  a  whole,  therefore,  and 
notwithstanding  that  the  plaintiff  has  the  benefit  of  the 
direct  evidence  of  Smith,  who  was  a  witness  to  all  that 
preceded  the  accident,  the  explanation  of  it  is  wholly  in- 
adequate, and  the  cause  of  it  is  left  wholly  to  inference. 

On  the  other  hand,  the  history  of  the  few  hours  pre- 
ceding the  accident  is  not  without  its  significance,  and 
fnmishes  a  more  adequate  explanation  of  the  accident  than 
any  other  testimony  in  the  record.  These  parties  had  been 
op  all  night.  They  had  engaged  in  a  social  game.  Upon 
the  table  was  a  supply  of  ''sweet  cider''  and  one  quart  bottle 
of  whiskey.  According  to  Smith,  considerable  of  the  cider 
WIS  oonsumed,  but  very  little  of  the  whiskey.  He  testified 
however,  that  Kinder  and  he  eadi  took  a  ''little  glass  of 
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whiskey''  just  before  they  started  away.  Under  our  statute, 
it  is  a  misdemeanor  for  one  to  dnre  an  automobile  while 
in  an  intoxicated  condition.  There  is  no  evidence^  in  terms, 
that  Eimler  was  intoxicated.  But  intoxication  is  a  question 
of  degree,  and  a  little  glass  of  whiskey  is  the  gate  through 
which  it  comes. 

Upon  the  whole  record,  we  reach  the  conclusion  that  the 
evidence  would  not  sustain  a  verdict  that  the  accident  was 
caused  through  any  negligence  of  the  defendants,  and  the 
judgment  of  the  trial  court  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Salinger  and  Stevens,  JJ.,  concur. 


Melissa  Livasy  et  al.,  Appellees,  v.  State  Bank  of  Bedfibld 

et  al.,  Appellanta 

HOBiESTEAB:    Undivided  Interest  Held  in  OommDn.    A  homestead 

may  consist  of  the  owner's  undivided  interest  in  lands  held  in 
common.  So  held  where  the  interest  was  an  undivided  one 
fourth  of  120  acres. 

Appeal  from  Dallas  District  Court, — Lobin  N.  Hats^  Judge. 

February  17,  1&19. 

Suit  to  enjoin  the  sale  of  the  undivided  one-fourth  in- 
terest of  Melissa  Livasy  in  120  acres  of  land  resulted  in  a  de* 
oree  as  prayed.    The  defendants  appeal. — Affirmed. 

Burton  Russell,  for  appellants. 

George  J.  Dugarij  for  appellees. 

Ladd,  C.  J.— On  March  20,  1912,  the  State  Bank  of 
Redfield  obtained  judgment  in  the  district  court  of  Dallas 
County  against  Melissa  Livasy,  for  the  sum  of  f2,717.81, 
with  costs.  Execution  was  issued  thereon,  May  17,  1917, 
and  levied  on  the  NE14  of  NWi^  and  Syg  of  NWi^  of  Sec- 
tion 24,  in  Township  97  North,  of  Range  29  West  of  the  6th 
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P.  M.  This  land  had  been  conveyed  by  Thomas  McLane  to 
Melissa  Livasy  and  her  children,  November  20,  1905.  With 
these  children,  she  and  her  husband  had  occupied  the  prem- 
ises continuously  from  1902^  as  their  home,  until  the  bring- 
ing of  this  suit.  One  of  the  children,  Ekiith  Hodson,  was 
married  at  the  time  of  the  levy,  but  received  one  fourth  of  the 
rents  and  profits*  from  the  land.  Another,  L.  D.  Livasy, 
was  a  minor,  but  was  given  his  share  in  said  rents  and 
profits.  The  daughter  Callie,  a  minor,  continued  to  make 
her  home  with  her  parents,  her  share  of  the  rents  and  prof- 
its being  used  for  her  maintenance  and  education.  The 
dwelling  house  and  other  buildings,  occupied  by  the  family 
for  so  many  years,  were  located  on  the  8W14  NW14  of  the 
section. 

The  sole  issue  in  the  case  is  whether  Mrs.  Livasy  may 
claim  her  undivided  one-fourth  interest  in  the  land  as  her 
homestead,  exempt  from  the  levy  of  the  execution.  If  such 
interest  constituted  a  homestead,  it  was  exempt  from  exe- 
cution.   Section  2972  of  the  Code. 

"If  within  a  city  or  town  plat,  it  must  not  exceed  one- 
half  acre  in  extent,  otherwise  it  must  not  contain  in  the 
aggregate  more  than  40  acres,  but  if,  in  either  case,  its  value 
is  less  than  |500,  it  may  be  enlarged  until  it  reaches  that 
amount."    Section  2978,  Code  Supplement,  1913. 

It  is  not  essential  that  this  tract  consist  of  any  par 
ticular  40  acres.  It  may  be  made  up  of  several  adjoining 
tracts.  LfUtz  v.  Ristiney  136  Iowa  684.  Nor  is  it  essential 
that  the  claimant  have  the  fee  title.  The  homestead  may 
exist  in  a  life  estate,  a  leasehold  estate  (Wertz  i\  MefTitt 
Bros.,  74  Iowa  683),  or  in  an  equitable  estate,  or,  possibly, 
partly  in  one  and  j^artly  in  another.  The  tenure  has  noth- 
ing to  do  with  the  homestead,  except  as  a  basis  for  its  sup- 
port The  homestead  right  is  that  of  possession  and  enjoy- 
ment, use  and  occupancy.  A  tenant  in  common  may  enjoy 
the  tenancy  of  property,  and  claim  the  same  as  a  homestead. 
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Hewitt  V.  Rankin,  41  Iowa  35 ;  Thorn  v.  Thorti,  14  Iowa  49 ; 
Bolton  V.  Oherne,  79  Iowa  278 ;  Fordyoe  v.  Hicks,  80  Iowa 
272. 

As  pointed  out  in  Kaser  v.  Hass,  27  Minn.  406  (7  N.  W. 
824): 

''A  tenant  in  common,  or  joint  tenant,  has,  by  reason 
of  his  estate  or  interest,  a  right  to  the  possession, — to  the^ 
ezclusive  possession, — as  against  all  the  world  but  his  co- 
tenant.  His  exclusive  possession  is  rightful,  except  as 
against  the  demand  of  his  cotenant  to  be  let  into  joint  pos- 
session. The  fact  that  the  cotenant  may,  if  he  choose,  dis- 
turb  such  exclusive  possession,  cannot  affect  the  right  to 
the  undisturbed  possession  as  against  everyone  else,  nor 
affect  the  right,  as  against  all  the  world  but  the  cotenant, 
to  occupy  the  premises  as  a  bomestead.  We  are  unable  to 
see  much  force  in  the  reason  assigned  by  some  of  the  courts 
for  denying  the  homestead  right  to  the  owner  of  only  an 
undivided  interest  in  the  estate,  to  wit:  that  it  would  be 
practically  impossible  to  set  off  for  him  any  specific  portion 
which  might  not,  on  partition,  fall  to  his  cotenant.  In  set- 
ting off  the  homestead  between  the  claimant  and  his  credi- 
tor,  the  rights  of  third  persons  are  not  considered ;  nor  does 
it  matter  that  a  portion  selected  by  and  set  off  to  the  claim- 
ant, as  between  him  and  the  creditor,  may,  in  a  subsequent 
controversy  between  the  claimant  and  some  third  person, 
be  lost  to  the  former.  The  object  of  the  statute  is  not  to 
vest  in  the  claimant  an  assured  title  to  the  portion  set  off, 
but  to  protect  that  portion  from  levies  and  sales  under  judg- 
ments. When  there  is  the  requisite  ownership  and  occu- 
pancy of  the  portion  selected  and  set  off,  it  cannot  be  ma- 
terial that  such  ownership  and  occupancy  may^  be  subse- 
quently defeated,  as  by  the  foreclosure  of  a  lien  already  at- 
tached, or  re-entry  for  condition  broken,  or  the  like.'' 

In  Sieg  v.  Oreem,  225  Fed.  955,  the  United  States  Cir- 
cuit Court  of  Appeals  for  this  district  construed  the  Iowa 
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statutes  and  applied  the  above  doctrine,  in  adjudging  a  co- 
tenant's  undivided  one-half  interest  in  80  acres  of  land  ex- 
empt as  a  homestead  to  the  bankrupt  and  his  family.  See, 
also,  Odwald  v.  McCauley,  6  Dak.  289  (42  N.  W.  769) ;  Giles 
V.  MUler,  36  Neb.  346  (54  N.  W.  551).  Jenkins  v.  Volz,  54 
Tex.  636,  is  precisely  in  point;  for  there  it  was  held  that 
the  homestead  right  would  not.be  confined  to  the  undivided 
interest  in  the  200  acres,  including  the  improvements,  but 
should  extend  to  an  undivided  interest  of  200  acres  out  of 
the  tract  of  520  acres  owned  in  common.  Like  ruling  is 
fonnd  in  Leucis  v.  White,  69  Miss.  352. 

In  Greenwood  &  Son  v.  Maddox  d  Toms,  27  Ark.  648, 
the  debtor  was  owner  of  an  undivided  one-third  interest  in 
320  acres,  as  tenant  in  common  with  his  two  sisters;  and 
it  was  held  that,  before  the  execution  could  be  enforced,  he 
might  have  the  land  partitioned,  and  have  the  benefit  of  the 
160-acre  exemption. 

It  would  seem  that  the  fact  that  the  judgment  debtors* 
interest  is  not  segregated  from  that  of  the  cotenant  would 
furnish  the  judgment  creditor  no  ground  for  complaint. 
Having  the  exclusive  right  of  occupancy  of  her  undivided 
interest,  the  judgment  creditor  is  not  concerned  in  the  fact 
that  she  also  has  possession  of  that  of  her  cotenants.  In 
the  absence  of  objections  from  the  latter,  she  enjoys  the 
use  and  occupancy  of  her  interest  quite  as  completely  as 
though  the  land  had  been  partitioned,  and  her  portion  set 
apart  to  her.  As  remarked  by  Mr.  Freeman  in  his  work  on 
Cotenancy  &  Partition,  Section  54: 

"Why  should  some  person  having  no  interest  in  the  co- 
tenancy be  allowed  to  avail  himself  of  the  law  of  cotenancy 
for  his  own,  and  not  for  the  cotenanfs  gain?  The  home- 
stead laws  have  an  object  perfectly  well  understood  and  in 
the  promotion  of  which  courts  may  well  employ  the  most 
liberal  and  humane  laws  of  interpretation.  •••  A  co- 
tenant  may  lawfully  occupy  every  parcel  of  the  lands  of  co- 
tenancy.^ 
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Such  occupancy,  when  by  the  head  of  a  family,  and 
covering  no  more  than  the  amount  of  land  exempt  from 
execution,  may  be  pleaded,  exempting  the  interest  of  the  co- 
tenant  as  a  homestead,  and  may  shield  it  from  the  claims 
of  creditors  which  have  accrued  subsequent  to  the  beginning 
of  such  occupancy.  The  case  is  distinguishable  from  Fan- 
V.  Reilly,  58  Iowa  399,  where  the  court  held  that,  on  fore- 
closure sale,  the  sheriff  was  not  bound  to  offer  one  portion 
of  land  held  by  tenants  in  common  before  putting  up  for 
sale  the  remainder,  said  to  contain  the  homestead  of  one  of 
the  tenants.  Separation  of  the  land  held  in  common  is  not 
involved  in  this  case;  for  the  undivided  one-fourth  interest 
is  less  than  claimant  might  claim  as  exempt  to  her  as  a 
homestead. — Affirmed. 

Gaynor,  Prbston,  and  Stevens,  JJ.,  concur. 


Harry  Mitchell,  Appellant,  v.  Addib  M.  Cavinbss,  Appellee. 

SALES:  Kon-Divislbllity.  One  who  enters  into  a  non-dlyisible  con- 
tract for  the  purchase  of  two  articles  may  not  demand  one 
and  decline  the  other. 


Appeal  from  Jefferson  Distriot  (7ourt.-^-SBNECA   Cornell, 

Judge. 

February  17,  1919. 

Suit  in  replevin  to  recover  the  possession  of  a  new  Over- 
land automobile.  The  right  of  possession  in  plaintiff  is  laid 
upon  the  alleged  fact  that  the  plaintiff  had  purchased  and 
paid  for  the  same.  The  defense,  in  general  terms,  was  that« 
though  it  was  true  that  the  plaintiff  had  purchased  and 
partially  paid  for  the  same,  the  contract  of  purchase  in- 
cluded the  purchase,  not  only  of  one  automobile,  but  of  two; 
and  that  the  plaintiff  repudiated  his  contract,  as  made,  and 
refused  to  perform  the  same;  and  that  ho  was  not,  there- 
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fore,  entitled  to  claim  title  to  one  automobile,  while  refusing 
to  take  the  other.  There  was  a  trial  to  a  jury,  and  a  ver- 
dict and  judgment  for  the  defendant. — Affirmed. 

Leggett  d  MoKemey,  for  appellant. 

E,  F,  Simmons  and  J.  W.  Lewis,  for  appellee. 

Evans,  J. — The  record  before  us  presents  practically 
nothing  but  a  fact  question.  The  contention  for  the  plain- 
tiff is  that  the  undisputed  evidence  discloses  that  he  had 
purchased  the  automobile  in  question,  and  that  he  was. 
therefore,  entitled  to  the  possession  of  the  same.  There  is 
a  sense  in  which,  it  is  indisputably  true  that  the  plaintiff 
had  purchajsed  the  automobile.  But,  if  the  evidence  on  be- 
half of  the  defendant  is  to  be  deemed  true,  then  the  plain- 
tiff purchased  the  same  only  in  the  sense  that,  by  the  same 
contract,  he  purchased  two  automobiles,  of  which  this  was 
one.  He  demands  the  one  and  declines  the  other.  Needless 
to  say  that,  if  the  contract  was  as  contended  by  the  defend- 
ant, the  plaintiff  cannot  repudiate  it  as  to  two  automobiles 
and  claim  under  it  as  to  one. 

On  behalf  of  the  plaintiff,  evidence  was  introduced,  tend- 
ing to  prove  that  the  defendant  was  a  dealer  in  automobiles ; 
that  she  entered  into  an  agreement  with  the  plaintiff  to  de- 
liver to  him  one  new  Overland  automobile  in  exchange  for 
an  old  automobile  owned  by  the  plaintiff  and  1650  of  differ- 
ence; that  the  plaintiff  then  and  there  delivered  to  her  his 
check  for  |650.  On  behalf  of  the  defendant,  the  evidence 
tended  to  prove  the  contract  to  be  that  the  defendant  agreed 
to  deliver  to  the  plaintiff  two  Overland  automobiles,  and  to 
take  in  exchange  therefor  the  plaintiff's  old  automobile  and 
11,795  of  difference,  and  that  the  plaintiff  paid  $650  upon 
the  contract;  that,  at  the  time  of  the  contract,  which  oc- 
cnrred  on  August  4th,  it  was  stipulated  that  the  defendant 
should  have  30  davs'  time  to  obtain  the  second  automobile ; 
that  she  did,  in  fact,  obtain  the  same  by  August  7th,  at  which 
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time  she  was  ready  to  deliver  to  the  plain tifif  both  automc»- 
biles.  The  plaintiff  demanded  the  one  and  refused  the  other. 
The  refusal  'was  based,  not  upon  any  objection  to  the  ar- 
ticle tendered,  but  upon  the  claim  that  he  had  not  agi-eed 
to  purchase  two  automobiles.  The  evidence  was  flatly  con- 
tradictory. The  issue  went  to  the  jury  under  instructions 
of  which  no  complaint  is  made.  It  is  claimed  that  the  ver- 
dict of  the  jury  was  contrary  to  one  of  the  instructions  of 
the  court.  We  do  not  so  find  it.  The  contradiction  in  the 
evidence  as  to  what  the  real  contract  was^  was  submitted  as 
the  issue  to  the  jury.  Th^re  is  a  suggestion  of  error  in  ap- 
pellant's aigument  on  one  or  two  rulings  on  evidence.  An 
examination  of  the  record  satisfies  us  that  these  rulings 
furnish  no  ground  of  complaint.  The  judgmeait  below  is, 
accordingly, — Affirmed. 

L/Lim,  O.  J.,  Salinobb  and  Stbvbns,  JJ.,  concur. 


MicHABL  E.  MocKLER^  Exocutor,  Appellant,  v.  May  L.  Loh- 

MAN,  Appellee. 

PLEADINO:    Snffldtncy  of  Denial    An  allegation  by  plaintiff  that 

1  defendant  was  a  principal  on  a  promlisory  note  need  not  neoes- 
aarily  be  met  by  a  general  denial, — i«  properly  met  by  an  alle- 
gation by  defendant  that  he  was  a  surety  only. 

PBINCIPAIi  AND  BUBSTY:  .  Non-Becei|^t  of  Oonsiilentton.    Tbe 

2  fact  that  the  signer  of  a  promissory  note  received  no  part  of 
the  consideration  may  have  persuasive  bearing  on  the  issue  of 
principalship  or  surety. 

Appeal  from  Cedar  District  Court, — John  T.  Momr,  Judge. 

Fe^bruart  17, 1919. 

Action  in  equity  by  the  executor  of  a  deceased  surety 
on  a  note,  to  recover  the  amount  paid  in  satisfaction  of  the 
note.     Plaintiff  claimed  that  defendant  and  her  husband 
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were  principalBy  and  that  the  deceased  was  surety.  Defend- 
ant claimed,  and  the  court  so  found,  that  she  was  a  cosurety 
with  the  deceased,  and  that,  as  such,  defendant  was  liable 
to  the  estate  of  decedent  for  contribution  only,  and  rendered 
judgment  agaiDst  the  defendant  for  one  half  the  amount 
claimed  by  the  plaintiff.    The  plaintiff  appeals. — Affirmed. 

C.  J.  Lynch,  for  appellant. 

Hamiel  d  Mather,  and  Grvman,  Wheeler  d  ElUott,  for 

appellee. 

Preston,  J. — On  May  16,  1904,  the  defendant  and  her 
husband,  and  deceased,  Jane  M.  Monahan,  gave  their  note 
for  |1,000  to  Anna  N.  Dean,  payable  February  15,  1907. 
The  note  is  signed  first  by  H.  W.  Lohman,  defendant's  hus- 
band, then  by  defendant,  then  by  Mrs.  Monahan.  Anna  N. 
Dean  is  a  sister  of  the  defendant's.  Mrs.  Monahan,  deceased, 
was  the  mother  of  Mrs.  Dean  and  of  defendant.  Mrs.  Mona- 
han died  testate,  in  August,  1916.  At  the  time  the  note  was 
executed,  H.  W.  Lohman  was  in  the  clothing  business.  The 
defendant,  his  wife,  had  no  connection  w;ith,  or  interest  in, 
such  business.  It  is  conceded  that  Mrs.  Monahan,  deceased, 
was  surety  on  the  nota  After  her  death,  the  payee  filed  a 
claim  against  her  estate,  and  the  full  amount  of  the  note  was 
paid  by  the  plaintiff.  This  action  is  brought  to  recover  from 
defendant,  May  L.  Lohman,  f  1,337.05,  the  amount  paid,  to- 
gether with  interest.  The  petition  alleges  that  H.  W.  Loh- 
man and  May  L.  Lohman  were  the  principal  makers  of  said 
note,  and  received  the  entire  consideration  therefor.  The  an- 
swer  of  the  defendant.  May  L.  Lohman,  states  that  the  note 
Bet  out  in  the  petition  was  signed  by  her  as  surety  only,  and 
Dot  as  one  of  the  principal  makers  thereof,  and  that  said  note 
was  also  signed  as  surety  by  Mrs.  Monahan,  at  the  request 
of  the  principal  maker,  H.  W.  Lohman. 

1.  Appellant's  first  point  is  that,  under  the  pleadings, 
there  is  no  issue  as  to  the  defendant's  being  surety,  because 

Vol.   185  Ia.— 29 
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there  is  no  general  denial  in  the  answer.    It  is  true  that  there 

is  no  such  general  denial,  but  the  answer  does 

1.  PlOADINO: 

sofflciency  of      expresslv  aver  that  she  was  surety  only,  and 

denial. 

not  one  of  the  principal  makers  thereof.  We 
think  this  was  a  sufficient  denial  of  the  allegation  in  the  pe- 
tition that  defendant  was  a  principal. 

2.  There  are  other  questions  argued,  and  numerous  au- 
thorities cited.  Some  of  the  questions  so  argued  seem  not  to 
be  in  the  case.    It  is  conceded  by  appellant,  in  argument,  that 

the  sole  question  is  whether  deceased,  Jane 
2.  pbincipal  m.  Monahan,  and  the  defendant,  were  co- 

AND  surbtt:  '  ' 

non-receipt  of      sureties  on  the  note  in  question,  as  held  by 

consideration.  ^  '  "^ 

the  trial  court,  or  whether,  as  claimed  by 
plaintiff,  Jane  Monahan  was  a  surety  for  her  daughter  on 
such  note.  Appellee  makes  substantially  the  same  concession. 
Appellee  contends  that  the  liability  of  the  parties  is  deter 
mined  by  the  fact  as  to  who  received  the  money  borrowed, 
and  for  which  the  note  was  given,  unless  it  be  shown  that 
one  surety  requested  another  surety  to  sign,  as  surety,  with 
an  agreement  to  hold  such  surety  harmless.  As  we  look  at  it, 
it  is  almost  entirely  a  question  of  fact.  There  is  but  little 
evidenca  The  trial  took  place  some  twelve  years  or  more 
after  the  execution  of  the  note.  The  recollection  of  the  de- 
fendant is  quite  indistinct,  as  to  the  transaction  of  signing 
the  note.  The  defendant  and  her  husband  were  first  called 
as  witnesses  for  the  plaintiff,  and  testified  as  to  signing  the 
note,  and  as  to  the  relationship  of  the  parties,  Mrs.  Lohman 
stating  that  the  signature  was  hers,  but  that  she  didn't  re- 
member signing  it.  She  says,  too,  that  she  does  not  remember 
whether  she  was  present  when  her  mother  signed  it.  In  an- 
swer to  this  question,  she  says : 

"Q.  Do  you  remember  about  your  mother  signing?  A.  I 
remember  mother  was  the  one  who  helped  get  the  money  for 
me, — that  is  all  I  know.'' 

Appellant  gives  significance  to  and  relies  upon  the  an- 
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swer  of  the  defendant  just  given ;  but  both  the  defendant  and 
her  husband  testify  positively  that  defendant  did  not  receive 
any  part  of  the  money  for  which  the  note  was  given.  The 
hBBband  thinks  the  money  was  used  in  the  store.  He  testi- 
fies  that  he  borrowed  the  money,  and  that  he  received  it; 
that  his  wife  received  no  port  of  it.  He  doesn't  remember 
whether  his  wife  was  present  when  he  got  the  money  or  not ; 
he  doesn't  remember  the  details  of  the  transaction ;  says  that 
he  and  his  wife  were  in  straightened  circumstances  financial- 
ly, at  that  time,  and,  so  far  as  he  knows,  his  wife  knew  noth- 
ing of  the  appeal  to  the  relatives  for  assistance.  The  wife 
testifies  that  she  did  not  receive  any  of  the  consideration  of 
the  note;  that  she  did  not,  on  May  16,  1904,  seek  a  loan  for 
herself  from  Mrs.  Dean.  She  says  she  doesn't  know  that 
Mrs.  Dean  ever  assisted  her  husband,  and  that  Mrs.  Dean 
did  not  assist  the  witness  much.  This  is  the  substance  of 
all  the  evidence.  We  give  some  weight  to  the  finding  of  the 
trial  court,  in  an  action  of  this  kind.  From  our  own  read 
ing  of  the  testimony,  we  are  satisfied  with  the  finding  of  the 
trial  court.  There  is  some  contention  by  appellant  that,  be- 
caase  of  the  relationship  of  the  parties,  there  is  a  presump- 
tioa  that,  in  signing  the  note  with  the  daughter  and  her  hus- 
band, Mrs.  Monahan  was  surety  for  the  daughter.  But  if 
there  is  such  a  presumption,  it  is  not  conclusive,  and  it  is 
overcome  by-  the  testimony.  Appellee  cites  us  to  32  Cyc.  16, 
to  the  proposition  that,  where  two  or  more  parties  are  sure^ 
ties  on  the  same  instrument,  the  presumption  is  that  they 
are  co-sureties,  and  further,  that  a  wife,  by  signing  her  hus- 
band's note,  does  not  become  a  principal.  Sponhaur  v.  Mai- 
foy,  21  Ind.'  App.  287  (52  N.  B.  245) ;  32  Cyc.  22.  The  testi- 
mony  shows  that  defendant  received  no  part  of  the  considera- 
tion, or  money  borrowed,  and  it  does  not  show  that  she  had 
anything  to  do  with  securing  the  signature  of  the  other  sur- 
ety to  this  note.  This  being  so,  defendant  and  her  mother 
are  co-sureties,  and  equally  liable  for  the  amount  of  the  debt. 
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and  must  share  therein.  Neither  can  force  the  other  to  bear 
the  entire  burden.  Such  is  appellee^s  contention,  and,  in  sup- 
port, she  cites  32  Cyc.  15,  16,  21,  22,  and  276.  Appellee  also 
oites  21  Cyc.  1465,  to  the  point  that,  where  a  wife  signs  a  note 
for  a  consideration  that  moves  to  her  husband,  she  or  her 
estate  receiving  no  part  of  the  benefits,  she  will  be  r^arded 
as  a  surety.  Appellant  cites  cases  to  the  effect  that  a  gift 
made  by  an  intestate  to  a  daughter's  husband  is  an  advance 
ment  to  her,  though  she  had  no  knowledge  of  the  transaction, 
and  never  had  any  benefit  from  the  gift ;  and  that  a  gift  of 
money  or  other  personalty  to  the  husband  by  a  parent  of  the 
wife  will  be  treated  as  an  advancement  to  the  wife.  But  we 
think  the  transaction  in  question  was  in  no  sense  a  gift.  The 
plaintiff  paid  the  note  by  reason  of  a  binding,  legal  obliga- 
tion by  the  deceased  to  pay  the  note  of  H.  W.  Lohman,  if  he 
did  not  pay  it.  The  deceased  executed  her  will  on  May  12. 
1916,  about  twelve  years  after  the  execution  of  the  note,  and 
does  not  mention  the  deduction  of  this  obligation  from  the 
bequest  to  defendant. 

It  may  be  that  we  have  gone  into  these  matters  more  ful- 
ly than  need  be,  since,  as  said,  it  is  almost  entirely  a  ques- 
tion of  fact.  Without  further  discussion,  we  are  satisfied 
with  the  conclusion  of  the  trial  court,  and  the  judgment  is, 
therefore, — A  ffirmed, 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Jbssib  O'Neal,  Appellee,  v.  Hawkbyb  Lumber  CJompany,  Ap- 
pellant. 

LAKDLOBD  AND  TENA19T:  XTntenantable  Condition  as  Texmln- 
ating  Bent.  A  lease  of  certain  lands  and  all  buildings  thereon 
"owned  by  the  lessor,"  with  right  in  lessee  to  erect  bnildlng  on 
the  premises,  with  proviso  that  rent  should  cease  in  case  said 
premises  became  untenantable  by  reason  of  fire,  through  no  fault 
of  the  tenant,  does  not  absolve  the  tenant  from  payment  of  rent 
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in  cue  the  tenant's  own  buildings  are  destroyed  by  fire  without 
his  fault 

Appeal  from  Union  District  Court. — H.  K.  Evans,  Judge. 

Pbbeuary  17,  1919. 

Suit  to  recover  rent  Judgment  for  plaintiff.  Defend- 
ant appeals. — Affirmed. 

D.  W.  Highee  and  Irving  C.  Johnson,  for  appellant. 
P.  C.  Winter,  for  appellee. 

SALiNGsa^  J. — I.  The  leased  premigeB  were  to  be  used 
only  for  ox>«rating  a  garage  and  amusement  park.  By  im- 
plication, lessee  was  authorized  to  erect  such  buildings  as, 
in  its  judgment,  were  required  to  carry  on  such  business. 
When  the  lease  was  executed,  lessee  owned  such  buildings. 
These  were  burned,  without  fault  on  the  part  of  the  tenant, 
and  this  burning  has  made  the  premises  untenantable  as  a 
garage  and  amusement  park.  The  tenant  resisted  the  pay 
ment  of  rent,  because  the  lease  contract  contained  a  printed 
{HTovision  that,  if  ^^said  premises  are  untenantable  by  reason 
of  flre,  through  no  fault  of  the  tenant,"  then  the  right  to  re- 
ceive rent  should  stop.  The  trial  court  held  against  this 
defense. 

II.  The  contract  signed  by  the  parties  does  not  invoke 
the  rule  that  an  agreement  will  be  construed  most  strongly 
against  the  one  who  prepares  it.  This  contract  was  a  com- 
mon form  of  printed  lease. 

The  sole  question  is,  How  shall  the  words  "said  prem- 
ises" be  construed?  The  lessee  contends  it  is  immaterial 
that  the  leased  lands  became  untenantable  because  of  the 
destruction  of  necessary  buildings  owned  by  the  tenant; 
that  it  does  not  matter  what  made  the  leased  land  untenant- 
able, 80  long  as  it  was  made  so  from  a  cause  not  due  to  the 
neglect  of  the  tenant.    The  trial  court  held  that,  upon  a  con 
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sideration  of  all  surrounding  and  attendant  circamstances, 
and  of  the  whole  of  the  lease  contract,  it  must  be  found  the 
parties  contracted  that  the  right  to  receive  rent  should  not 
be  suspended  because  buildings  owned  by  the  tenant  were 
destroyed  by  fire.  We  think  this  view  is  sound.  The  lease 
recites  in  print  that  the  property  leased  is  certain  lots,  de- 
scribed by  number,  "together  with  all  the  buildings  and  im- 
provements on  the  same."  At  this  point,  the  words  "owned 
by  me"  were  written  in.  Clearly,  then,  "said  premises,"  in 
the  clause  dealing  with  suspension  of  the  right  to  receive 
rent,  has  for  its  antecedent  said  described  lots  and  such 
buildings  and  improvements  thereon  as  are  owned  by  the 
landlord.  The  landlord  never  leased  to  the  tenant  the  build- 
ings which  the  tenant  had  the  right  to  erect  and  did  erect. 
The  "premises"  did  not  include  them.  When  the  words 
"owned  by  me"  were  written  in,  it  was  clearly  indicated 
that,  whenever  reference  was  thereafter  made  to  words  snch 
as  "said  premises,"  such  reference  was  to  the  lots  and  such 
buildings  thereon  as  the  landlord  owned,  if  any  he  owned. 
It  is  fair  construction,  therefore,  that  rent  should  not  be 
stopped  unless  the  premises  became  untenantable  by  the 
burning  of  any  improvements  the  landlord  had  put  upon 
the  lands.  The  landlord  had  no  power  to  restore  the  prem- 
ises to  fitness  for  the  carrying  on  of  a  garage  and  an  amuse- 
ment park.  She  had  neither  x>ower  nor  duty  to  rebuild 
buildings  owned  by  the  tenant.  The  tenant  did  have  such 
power  of  restoration. 

To  reverse  the  judgment,  we  should  have  to  hold,  in 
effect,  that  one  may  enlarge  his  damages  by  refraining  from 
what  he  alone  can  do  to  avoid  being  damaged. 

We  are  of  the  opinion  the  judgment  appealed  from 
should  be — Affirmed. 

Ladd^  C.  J.,  Evans  and  Stbvbns,  JJ.,  concur. 
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John  H.  Parnham,  Appellee,  v.  P.  R.  Weeks,  Administrator, 

et  al.,  Appellants. 

WLLLA:    Oonditlanal  Devises.    A  will  may  make  a  devise  condition- 

1  al  on  the  surrender  by  the  devisee  of  contract  rights  existing  be- 
tween the  devisor  and  devisee.  Will  reviewed,  and  held  not  to 
show  such  condition. 

CX>NTBAOTS:    EqnitaUe  Eeduction  of  Contract  Bight.    The  right 

2  of  a  lessee  of  land  to  receive  from  the  lessor's  estate  the  value 
of  permanent  improvements  placed  on  the  land  by  lessee,  pro- 
vided lessee  is  not  made  a  devisee  of  the  land  by  lessor,  may  not 
be  reduced  because  lessee  is  made  such  devisee  of  other  lands 
of  lessor,  but  will  be  equitably  reduced  in  case  lessee  becomes 
a  devisee  of  part  of  the  leased  land, — a  ratable  reduction  which 
will  not  necessarily  be  in  the  proportion  that  the  acreage  de- 
vised bears  to  the  acreage  leased. 

EQUITV :    Abrogation   of   Contracts.    E)quity    may   not  arbitrarily 

3  abrogate  contracts. 

Appeal  from  Audubon  District  Court. — J.  B.  Bogkafbllow. 

Judge. 

Phbruaey  17,  1919. 

• 

The  appellee  made  a  claim  ni>on  the  estate  of  his  father, 
Oeoi^  Parnham,  for  money  expended  in  making  perma- 
nent repairs  and  improvements  upon  certain  lands  leased 
to  claimant  by  his  parents  in  their  lifetime.  The  trial  court 
allowed  him  less  than  he  claimed,  but  he  does  not  appeal. 
Certain  heirs  at  law  have  appealed  from  the  allowance  that 
was  made. — Reversed  and  renumded. 

V 

Mantz  &  White,  for  appellants. 

J.  M.  Oraham,  Joe  H.  Ross,  and  8.  C.  Kerberg,  for  ap- 
pellee. 

Salinger,  J. — I.  A  tract  of  100  acres,  to  which  the 
mother  of  appellee  had  title,  was  leased  to  him  by  written 


^    i 
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contract  entered  into  with  his  parents.    The  contract  pro- 
^  „  vided    that   he   should,   in   certain   circnm- 

1.  Wills:  con-  ' 

A^ai  de-  stances,  be  repaid  from  the  estate  of  his  par- 
ents, or  that  of  the  parent  snrviving,  for  any 
permanent  repairs  or  improvements  made  by  him  upon  said 
lands.  The  mother  died  testate.  The  father  refused  to  take 
under  her  will.  Upon  the  death  of  the  father,  appellee  filed 
the  claim,  the  partial  allowance  of  which  is  for  review  on 
this  appeal.  One  defeasance  provision  in  the  contract  is 
that  payment  shall  not  be  made  if  the  leased  land  becomes 
the  property  of  the  lessee  by  devise  from  the  lessor.  An 
interest  in  the  leased  land  was  devised  to  claimant  by  the 
will  of  his  mother,  and  we  gather  that  he  has  accepted  the 
same.  Appellants  contend  that,  so,  an  election  has  been 
effected  as  between  two  gifts;  that  appellee's  claim  rests  on 
the  contract;  that,  having  taken  under  the  will,  he  may 
not  assert  his  contract ;  and  that,  therefore,  it  was  error  to 
allow  him  anything  on  his  claim.  Of  course,  a  will  may 
put  the  owner  of  contract  rights  to  a  choice  between  the 
provisions  of  such  will  and  the  enforcement  of  such  con- 
tract rights.  A  testator  may  say  that,  while  he  has  bar- 
gained that  his  estate  shall  pay  for  improvements  made  by 
his  son,  a  bequest  to  the  son  shall  not  become  effective  un- 
less his  contract  rights  be  relinquished ;  and  if  the  devisee 
accepts  the  testamentary  provision,  his  right  to  recover  on 
the  contract  is  lost.  But  the  question  remains  whether  the 
will  which  appellants  claim  tenders  such  an  election,  does 
so.  So  far  as  material  to  this  point,  the  will  provides  that 
claimant  and  his  brother  Charles  shall  have  a  stated  inter- 
est in  lands,  and  that  claimant  shall  pay  half  of  certain 
bequests  made  to  grandchildren.  This  requirement  to  pay 
gives  no  support  to  the  claim  that  appellee  is  entitled  to 
nothing  for  having  made  permanent  improvements.  Touch- 
ing improvements,  the  will  declares  that  "the  improvements 
which  are  permanent,  and  which  have  been  placed  on  said 
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real  estate  by  John  Parnham,  are  his -property,  and  shall 
be  paid  for  before  the  division  between  him  and  his  brother 
Charles,"  and  ''said  improvements  and  payments  to  be  made 
a  charge  and  lien  upon  my  real  estate."  Clearly,  this  is 
not  a  statement  from  which  it  may  be  deduced  that  the  land 
devised  should  not  pass  unless  the  contract  ^ght  to  be  paid 
for  improvements  is  given  up.  On  the  contrary,  it  is  an 
affirmative  declaration  that  the  contract  rights  shall  be  pre- 
served, despite  the  acceptance  of  the  devise.  If  it  was  in- 
tended that  such  right  should  end  on  acceptance  of  the  lands 
devised,  it  was  idle  for  the  will  to  declare  that  such  improve- 
ments were  and  were  to  be  the  property  of  John.  Without 
tiie  wiU,  they  were  his  property.  And  if  he  accepted  lands 
upon  which  he  had  placed  these  permanent  improvements, 
of  course  the  improvements  would  still  be  his  property.  If 
testator  intended  that  no  payment  for  the  improvements 
should  be  made,  should  the  provisions  of  the  will  be  ac- 
cept^, why  should  the  will  declare  that  payment  shall  be 
made,  and  that  the  lands  shall  be  charged  with  a  lien  for 
the  payment? 

We  hold  there  was  no  election,  and  therefore  overrule 
tiie  claim  of  the  apx)ellants  that  nothing  should  have  been 
allowed  the  claimant. 

II.  The  tract  covered  by  the  contract  contains  100  acres. 
By  devise  and  by  inheritance,  appellee  has  become  the  owner 
of  88  acres,  of  which  his  mother  died  seized,  and  40  acres  of 

this  88  is  included  in  the  100-acre  tract  with 

^  SSSSbf" '        which  the  contract  deals.    Appellants  con- 

doetfon  of  con-    tend  the  allowance  made  below  should  be 

tract  nsiit. 

scaled  in  the  ratio  that  88  bears  to  100,  and 
that  the  most  that  should  be  allowed  appellee,  in  any  event, 
is  12  per  cent  of  the  allowance  the  trial  court  made.  It  is 
ai^ed  that  this  reduction  is  warranted  by  an  application 
of  the  maxim  that  equity  regards  substance,  and  not  form. 
This  contention  ignores  the  contract  provision  that  the  im- 
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provements  shall  be  paid  for  unless  the  property  "hereinbe 
fore  described  shall  become  the  property  of  second  party, 
either  by  conveyance  from  first  parties  or  by  devise."    EJquity 

may    not    arbitrarily    abrogate    contracts. 
'  rogation  of         Under  the  contract,  a  defeasance  must  rest 

upon  the  son's  becoming  owner  of  land  de- 
scribed by  the  contract,  and  the  ownership  must  be  created 
either  by  conveyance  from  the  parents  or  by  devise  from 
them  or  either  of  them.  Lands  other  than  those  described 
in  the  contract  are,  of  course,  not  lands  "hereinbefore  de- 
scribed" therein.  A  title  by  inheritance  is  not  a  title  cre- 
ated either  by  conveyance  or  devise.  Therefore,  we  hold 
that  the  allowance  made  appellant  may  not  be  reduced  be- 
cause he  has  become  the  owner  of  lands  other  than  those 
described  in  his  contract,  nor  because  he  has  become  owner 
of  lands  described  in  the  contract,  but  otherwise  than  by 
devise. 

III.  But  that  does  not  settle  that  no  reduction  should 
be  made  from  the  allowance  by  the  court.  That  allowance 
is  the  utmost  that  appellee  may  have,  for  he  has  not  ap- 
pealed. The  question  is  whether  the  allowance  should  not 
have  been  reduced  because  appellee  was  devised  an  interest 
in  the  lands  described  in  the  contract.  At  this  point,  the 
appellant  claims  there  should  be  a  deduction  in  the  propor- 
tion that  the  contract  land  devised  bears  to  all  the  con- 
tract land.  The  contract  land  is  100  acres.  If  all  of  it  had 
been  conveyed  or  devised,  then,  under  the  contract,  nothing 
would  be  due  claimant.  He  has  title  by  devise  to  one  third 
of  this  100  acres.  While  it  is  not  the  contract  that  the  right 
to  be  paid  for  improvements  should  be  extinguished  in  whole 
if  any  100  acres  were  devised,  or,  pro  ttmto,  if  any  fractional 
part  of  <my  100  acres  were  devised,  we  are  of  opinion  that, 
under  agreement  that  the  claim  shall  be  extinguished  "after 
the  premises  hereinbefore  described  shall  become  the  prop- 
erty of  the  second  party,  either  by  conveyance  from  first 
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parties  or  by  deyise,''  some  relief  is  due,  even  though  but 
part  of  the  premiBes  in  question  whb  devised.  The  underly- 
ing thought  of  the  contract  is  that  claimant  shall  be  paid 
nothing  for  permanent  improvements  if  it  shall  transpire 
that  the  improvements  have  merely  added  to  the  value  of 
whaty  by  action  under  the  contract^  becomes  his  own  land. 
Under  the  contract,  it  was  within  the  power  of  the  mother 
to  prevent  any  of  this  land  from  becoming  the  property  of 
claimant,  either  by  conveyance  or  by  devise  from  her.  If 
she  neither  conveyed  nor  devised,  the  permanent  improve- 
ments would  be  on  Ikai  owned  by  someone  other  than  claim- 
ant, and  it  was  intended  that,  in  that  event,  he  should  be 
paid  for  such  improvements.  If  all  this  land  became  the 
property  of  the  claimant  by  conveyance  or  devise  from  the 
mother,  nothing  should  be  paid  him  for  improvements.  Why 
was  it  not  the  intention,  then,  that,  if  part  of  the  land  be- 
came his  by  such  conveyance  or  devise,  that  repayment  for 
improvements  should  be  scaled?  We  think  that  was  the  in- 
tention, and  hold  that,  from  the  sum  found  due  the  claimant, 
there  should  be  a  ratable  deduction,  on  account  of  the  fact 
that  an  undivided  third  of  the  land  in  question  was  de- 
vised to  claimant.  The  record  does  not  enable  us  to  say  what 
would  be  a  ratable  reduction,  and  we  are  not  minded  to  hold 
that  it  must  necessarily  be  in  the  proportion  that  the  land 
devised  bears  to  the  whole  100  acres.  The  whole  tract  might 
be  in  such  condition,  and  the  improvements  so  centered  up- 
on a  part  of  the  tract,  as  that  obtaining  such  third  interest 
would  not  necessarily  mean  that  the  value  of  the  undivided 
third  interest  has  been  bettered  by  the  improvements  in  a 
sum  equal  to  one  third  of  their  cost.  The  cause  is  remanded, 
for  the  purpose  of  ascertaining  with  how  much  apx>ellee 
should  equitably  be  charged  on  account  of  said  one-third 
interest.  When  this  is  ascertained,  such  sum  is  to  be  de 
ducted  from  said  allowance  as  it  stood  when  the  appeal  was 
perfected.     This  holding  is  not  in  conflict  with  the  rule 
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that  a  condition  sabsequent  must  be  strictly  performed  as 
the  contract  provides  (9  Cyc.  600,  601),  and  that  part  or  de- 
fective performance  of  gach  condition  will  not  sufSce. 

IV.  The  remaining  contention  is  that  it  was  error  to 
allow  claimant  some  (121  for  lumber  purchased  by  claim- 
ant of  one  Weighton,  because  he  had  not  paid  therefor,  but 
had  made  payment  from  funds  in  his  hands  as  the  executor 
of  his  mother.  This  is  a  question  of  fact.  If  claimant  did 
not  pay  this  bill^  if  someone  else  furnished  this  much  of 
the  improvements,  appellee  may  not  be  allowed  for  it.  The 
items  in  question  are  of  date  March  18,  20,  22,  and 
27,  and  April  5,  1909.  The  record  shows  an  Exhibit  No.  8, 
a  claim  made  by  Weighton  against  John  Famham,  executor 
of  the  .estate  of  Millio^it  Pamham,  deceased.  In  substance, 
it  sets  forth  the  items  which  were  allowed  the  claimant. 
The  claim  made  by  Exhibit  8  was  paid  and  satisfied  on  the 
18th  of  January,  1910,  by  a  check  made  to  the  clerk  of  the 
courts,  and  signed  by  John  H.  Pamham,  executor,  in  the 
sum  of  1121.20.  It  is  not  denied  that  the  bill  was  paid 
in  this  way;  but  it  is  claimed  that  funds  which  John  H. 
Parnham,  executor,  had  on  hand  in  the  First  National  Bank 
of  Audubon  at  this  time,  and  which  were  there  in  his  name, 
as  executor,  were,  in  truth,  his  own  private  funds.  Appellee 
asserts  he  borrowed  (1,150  with  which  to  pay  this  claim, 
among  others,  and  that  he  borrowed  it  on  his  own  note.  But 
he  testifies  he  signed  this  note  as  executor,  as  well  as  in  his 
individual  capacity.  His  third  annual  report,  as  executor. 
shows  that  thiit  t^^lBO  was  borrowed  on  December  8,  1911, 
but  the  bill  in  question  was  paid  by  this  check  on  January 
18,  1910.  The  first  annual  report,  which  covers  from  Oc- 
tober, 1909,  to  October  24,  1910,  shows  that,  at  this  time. 
the  executor  had  a  balance  on  hand  of  some  $318.15.  This 
report  seems  to  have  been  filed  on  the  14th  of  December. 
1910.  It  exhibits  no  claim  that  money  has  been  borrowed. 
It  is  all  made  up  of  cash  on  hand  at  date  of  death,  and  from 
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rents.  And  rents  may  be  appropriated  to  pay  debts  of  the 
estate.  Oode  Section  3334.  If  it  be  conceded  that  one  third 
of  these  rents  should  be  credited  to  the  estate  of  the  father, 
yet  the  executor  had  on  hand  then  a  balance  of  more  than 
ISO.  We  agree  with  appellee  that  an  approval  of  an  annual 
or  intermediate  report  by  an  executor  is  not  such  an  adju- 
dication of  the  matters  therein  involved  aB  will  prevent 
the  correction  of  mistakes  in  such  report.  But,  though  this 
is  sOy  statements  made  in  and  conditions  exhibited  by  such 
report  may  be  evidence  against  the  executor  who  mad^  such 
report  We  are  of  opinion  that  this  item  should  not  have 
been  allowed,  and  direct  that  it  be  deducted  from  what  re- 
mains after  reduction  made  on  account  of  the  one-third  in- 
terest in  the  contract  land  acquired  by  devise.  The  costs 
in  this  court  will  be  paid  by  appellee. — Reversed  and  re- 
manded. 

Ladd^  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Alice  J.  Bilby,  Appellant,  v.  Charles  Casey  et  al., 

Appellees. 

WZLLB:  Ifilstake  of  Fact  in  Ezecntlon  of  WiU.  A  will,  executed 
by  one  of  sound  and  disposing  mind,  may  not  be  overthrown 
on  a  mere  showing  that  testator,  In  the  execution  of  the  will, 
was  nUstaken  as  to  the  amount  of  property  which  an  heir  had 
received  from  other  relatives,  and  by  reason  of  such  miatake 
disinherited  such  heir. 

Appeal  from  Adams  District  Gon/rt. — Homer  A.   Fuller, 

Judge. 

February  17, 1919. 

Contest  of  the  will  of  Mary  Casey.  The  contestant  is 
a  dau^ter,  for  whom  no  provision  was  made  in  the  will. 
The  ground  of  contest  was  an  alleged  insane  delusion  on 
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the  part  of  the  testatrix.     There  was  a  verdict  for  propo- 
nents, and  contestant  appeals. — Affirmed. 

A.  Ray  Maxwell,  William  M.  Jackson,  and   W.  Roy 
George^  for  appellant. 

Meyerhoff  d  Oihaon,  for  appellees. 

Evans,  J. — ^Mary  .Casey  died  testate,  in  October,  1914. 
On  January  24,  1912,  she  executed  her  will.  She  left  sur- 
viving her  six  sons  and  daughters.  The  property  disposed 
of  by  her  will  consisted  of  80  acres  of  land.  She  devised 
her  property  to  four  of  her  children,  excluding  from  partici- 
pation therein  her  son  Franklin  and  her  daughter  Alice 
Biley.  The  reason  for  excluding  these  two  was  stated  in 
the  will  to  be  that  they  had  received  some  benefits  by  a  con- 
veyance from  their  grandmother,  many  years  before.  It 
waa  averred  by  the  contestant  that  she  had  not,  in  truth, 
ever  received  any  property  from  her  grandmother,  and  that 
the  testatrix  labored  under  an  insane  delusion  in  that  re- 
gard ;  and  that,  by  reason  of  such  insane  delusion,  she  failed 
to  include  the  contestant  as  one  of  the  beneficiaries  of  her 
will.  On  the  trial,  evidence  was  introduced  bearing  upon 
the  alleged  mistaken  belief  of  the  testatrix  in  r^ard  to 
benefits  received  by  her  daughter  from  her  grandmother. 
The  facts  in  that  regard  appear  without  dispute.  In  1895, 
the  grandmother,  Rachel  Casey,  being  then  the  owner  of  80 
acres  of  land,  conveyed  40  acres  thereof  to  Martin  Biley, 
the  husband  of  the  contestant,  and  40  acres  thereof  to 
Franklin  Casey,  brother  of  the  contestant.  These  convey- 
ances, however,  were  not  wholly  without  consideration.  The 
80  acres  was  encumbered  for  |700.  Martin  Biley,  and  per- 
haps Franklin  Casey,  had  become  security  for  considerable 
sums  for  John  Casey,  the  son  of  Rachel  and  the  father  of  tlie 
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contestant,  and  it  was  the  desire  of  Rachel  to  protect  them 
on  account  of  such  liabilities.  The  land  was  worth  about 
HO  an  acre,  at  the  time  of  the  transfer;  and  Rachel  made 
her  home  with  the  Rileys  from  the  time  of  such  conveyance 
up  to  her  death,  9  years  later.  It  is  argued,  therefore,  that 
Martin  Riley  paid  full  consideration  for  what  he  got,  and 
that  the  contestant  had  not,  in  fact,  received  anything  from 
her  grandmother.  It  appeared  further  that  the  Rileys  had 
continued  to  own  the  land  then  received,  and  that  it  had 
increased  greatly  in  value,  being  worth,  later,  about  |150  an 
acre.  They  also  had  other  land,  to  a  total  amount  of  320 
acres.  These  were  all  circumstances  that  might  well  receive 
the  consideration  of  a  mother  in  the  distribution  of  her  boun- 
ty among  her  children.  They  were  also  proper  for  the  con- 
sideration of  the  jury,  as  bearing  upon  the  question  T^hether 
the  mother's  discrimination  between  her  children  was  so  un- 
natural  and  unreasonable  as  to  indicate  an  insane  delusion 
Some  evidence  was  introduced  on  the  part  of  the  contestant 
tending  to  show  mental  deterioration  at  or  about  the  time 
of  the  making  of  the  will.  The  issue  was  submitted  to  the 
jury,  and  the  finding  was  adverse  to  the  contestant.  The 
finding  has  abundant  support  in  the  evidence.  Indeed,  if 
the  verdict  had  been  otherwise,  it  would  have  presented  a 
very  serious  queisrtion  of  the  sufficiency  of  the  evidence  to 
sustain  it.  It  appeared  that  a  previous  will  had  been  made 
by  the  testatrix  in  1902,  and  the  same  is  in  evidence.  That 
will  also  omitted  the  contestant  and  her  brother  Franklin 
from  participation  in  the  property,  and  gave  the  same  reason 
for  so  doing  as  was  given  in  the  last  will.  At  that  time,  the 
testatrix  was  65  years  of  age.  There  was  some  eflPort  to  show 
mental  deterioration  at  or  about  that  time,  but  the  evidenco 
in  that  r^ard  is  very  unsatisfactory. 

Complaint  on  this  appeal  is  directed  to  certain  rulings 
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of  the  court,  and  to  its  instractions.  It  is  complained  that 
the  court  erred  in  withdrawing  from  the  jury  the  issue  of 
undue  influence.  We  are  unable  to  And  in  the  record  any 
evidence  whatever  tending  to  show  undue  influence.  Par 
ticular  complaint  is  made  of  Instruction  No.  9,  given  by  the 
trial  court.  It  is  said  in  argument  that  the  trial  court,  by 
this  instruction,  charged  the  jury  that  it  was  not  suflScient 
to  prove  an  insane  delusion  on  any  one  subject  unless  the 
contestant  proved  also  a  general  mental  unsoundness  on 
the  part  of  the  testatrix.  We  have  examined  the  instruc- 
tion thus  criticized,  and  do  not  find  the  criticism  well  taken. 
What  the  court  instructed  therein  was  that  it  was  not  enough 
to  prove  that  the  testatrix  was  niistaken  in  her  belief  per- 
taining to  the  facts  attending  the  disposition  of  the  grand- 
mother's estate,  '^provided  you  find  that  the  said  testatrix 
was  of  sound  and  disposing  mind  at  the  time  she  executed 
the  will."  This  was  a  correct  statement  of  the  law  at  this 
point.  In  re  Estate  of  Henri/,  167  Iowa  557.  Proof  of  a 
mere  mistake  is  not,  of  itself,  proof  of  an  insane  delusion. 
A  testator  of  sound  mind  mav  make  a  mistake,  and  may 
act  upon  it  in  the  making  of  his  will,  to  the  detriment  of  a 
proper  object  of  his  bounty.  But  the  proof  of  such  mistake 
will  neither  invalidate  the  will  nor  subject  it  to  reformation. 
A  careful  examination  of  this  record  satisfies  us  that  no 
other  verdict  could  have  been  fairly  rendered,  and  we  dis- 
cover no  prejudicial  error.  The  judgment  below  is,  there- 
fore,— Affirmed. 

Ladd,  C.  J.,  Salinger  and  Stevens,  JJ.,  concur. 


Elizabeth  Scott,  Appellant,  v.  Alice  C.  Wilson,  Appellee. 

0OKTBA0T8:    Servioes    Not    PayaUe    In    Money— Wrongful   IMs- 
1    charge.  One  who  contracts  to  render  personal  service  to  an- 
other during  the  life  of  such  other,  and  to  receive  for  sucb 
services  a  home  for  life,  may,  on  breach  of  the  contract,  recover, 
in  money,  the  reasonable  value  of  the  services  rendered. 
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LDIITATION  OF  AOTIOHB:    CkMitluaoiu  Servloes.    Claima  for  con- 
2    tlnuouB  services  under  a  contlnuouB  oontract  accrue  on  the 
date  of  the  last  item  of  services. 


Appeal  from  Polk  District  Court. — ^Thomas  Quthrib, 

Judge. 

Fbbbuaey  n,  1919^ 

Action  at  law  for  damages  for  the  breach  of  an  oral 
contract  for  services.  The  defendant's  demurrer  to  the  pe- 
tition was  sustained,  and  judgment  was  rendered  against 
plaintiflf  for  costs.    The  plainti£F  appeals. — Reversed. 

C.  C.  Putnam,  for  appellant. 

J.  L.  Witmer,  and  Dale  d  Harvison,  fop  appellee. 

Preston,  J. — ^The  petition  alleges  substantlallj  that, 
about  August,  1894,  the  parties  entered  into  an  oral  agree- 
ment, by  which  plaintiff  agreed  to  come  to  the  home  of  de- 
fendant, remain  with  her  during  her  life- 
1.  coHTSACTs :         time,  and  keep  her  house,  and  perform  the 
payaMi  ta  services  of  a  domestic  serrant;  that  defend- 

fai  tfteharfe.      ant  was  a  school  teacher,  and  plaintiff  was 

a  colored  girl,  a  seamstress,  and  proftcient  in 
housework,  sewing,  and  domestic  affairs,  and  it  was  agreed 
that  the  plaintiff  should,  by  economy,  and  by  faithfulness 
in  managing  the  household  expenditures  for  food,  household 
expenses,  and  sewing,  aid  the  defendant  in  acjcumulating 
more  property,  and  that  defendant  would  give  plaintiff  a 
home  for  life,  and,  in  the  event  of  defendant's  death,  she 
would  see  that  plaintiff  was  well  cared  for  for  the  remaiQ- 
der  of  her  days,  by  always  having  a  good  home  to  live  in; 
that,  pursuant  to  the  agreement,  plaintiff  entered  defend- 
ant's home,  and  continuously  performed  all  of  her  duties  for 
a  period  of  23  years,  doing  defendant's  housework,  .cook- 
ing, and  domestic  work,  making  most  of  her  clothes,  and 

Vou  189  lA.— 30 
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thus  aiding  defendant  in  accumulating  a  farm  in  GaMs 
Oonnty,  Iowa,  and  two  city  properties  in  Des  Moines; 
that,  during  this  23  years,  plaintiff  received  no  wages  from 
defendant,  and  no  money,  except  small  gifts  of  money  as 
birthday  and  Christmas  presents,  not  to  exceed  f  100 ;  that, 
under  this  agreement,  plaintiff  put  in  the  best  years  of  her 
Mfe,  in  the  most  faithful  performance  of  her  duties,  and, 
about  April,  1917,  when  plaintiff  had  reached  the  age  of  54 
years,  the  defendant,  after  having  endeavored  for  many 
nK>nth8  to  induce  plaintiff  to  leave  voluntarily,  cancelled 
the  agreement,  by  ordering  the  plaintiff  out  of  their  home, 
and  threatened  to  put  plaintiff  out,  if  she  would  not  get 
out;  that,  thereupon,  plaintiff  left,  and  is  now  compelled, 
with  practically  no  funds,  to  seek  employment  elsewhere; 
that  the  reasonable  value  of  the  services  rendered  by  plain- 
tiff during  these  years,  in  addition  to  board  and  lodging, 
was  14.00  per  week.  Plaintiff  asks  Judgment  for  $4,720, 
with  interest.  The  demurrer  was  on  the  ground  that  the 
facts  stated  do  not  entitle  the  plaintiff  to  the  relief  de- 
manded, nor  to  any  relief,  In  this : 

'Tlaintiff  allies  an  express  contract,  providing  for 
support  of  plaintiff  during  her  lifetime;  alleges  perform- 
ance thereof  for  a  period  of  23  years,  at  which  time  It  Is 
claimed  defendant  refused  further  performance.  Plaintiff 
now  sues  for  wages  for  the  23  years,  during  which  time  said 
contract  was  carried  out  according  to  its  terms : 

*'(!)  Plaintiff,  under  the  contract  pleaded  in  her  peti- 
tion, must  sue  for  damages  for  the  alleged  breach  thereof, 
to  wit,  failure  to  carry  out  the  contract  for  the  unexpired 
term  thereof,  and  Is  not  entitled  to  sue  for  wages  during  the 
23  years  she  admits  said  contract  of  support  was  strictly 
performed. 

"(2)  The  breach  of  the  contract  pleaded,  if  any.  Is  fail- 
ure to  support  plaintiff  from  April  26,  1917,  to  t^e  end  of 
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her  lifetime,  and  not  failure  to  pay  wages  for  the  23  years 
that  said  contract  was  strictly  performed. 

"(3)  If  a  contract  was  entered  into,  as  alleged  by  plain- 
tiff, for  life  support,  23  years  of  which  support  has  been 
provided,  it  is  not  the  province  of  plaintiff  to  ignore  the 
terms  of  said  contract,  and  make  a  new  contract,  under 
which  she  can  claim  wages  for  the  years  said  support  has 
been  furnished. 

"(4)  Said  petition  fails  to  state  that  said  alleged  dis- 
charge of  plaintiff  was  without  cause.  ^ 

"(5)  Said  petition  is  based  upon  a  verbal  contract  'not 
to  be  performed  within  one  year  from  the  making  there- 
of.' No  recovery  of  wages  thereunder  can  be  had,  for  that 
said  contract  is  not  in  writing,  signed  by  the  defendant. 

"(6)  All  claims  of  wages  accrued  more  than  five  years 
prior  to  the  beginning  of  this  suit  are  barred  by  the  stat- 
ute of  limitations. 

**(7)  This  action  is  prematurely  brought,  founded  up- 
on breach  of  the  contract  allied  in  the  substituted  peti- 
tion, in  that  the  furnishing  of  a  good  home  for  plaintiff  was 
not  to  be  done  until  the  death  of  the  defendant,  and  that 
event  has  not  yet  occurred. 

''{8)  A  claim  for  a  good  home  is  too  indefinite  to  con- 
stitute a  valid,  enforceable  contract,  and  leaves  the  court  or 
jury  to  fix  what  the  terms  of  the  contract  should  have  been, 
while  such  terms  can  only  be  fixed  by  the  parties  them- 
selves." 

The  demurrer  was  sustained.  Counsel  for  neither  party 
has  argued  all  the  questions  raised  by  the  demurrer.  We 
shall  consider  such  as  are  argued.  It  is  said  by  counsel  for 
appellee  that,  unfortunately,  upon  a  ruling  on  a  demurrer, 
facts  well  pleaded  must  be  taken  as  true,  however  improb- 
able and  unreasonable  the  alleged  facts  may  appear;  but 
counsel  then  proceeds  to  argue  the  unreasonableness  and 
improbability   of   the   plaintiff's   claim.     Ordinarily,    this 
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would  be  a  question  for  a  jury.  At  any  rate,  we  mast,  for 
the  purposes  of  the  demurrer  and  this  appeal,  consider  all 
facts  which  are  well  pleaded,  as  admitted.  Two  arguments 
have  been  filed  on  behalf  of  appellee;.  In  the  first,  the  fol- 
lowing propositions  only  are  advanced:  (1)  That  the  fun- 
damental principle  of  damages  is  compensation  to  the  in- 
jured party.  The  measure  of  damages  is  the  value  of  the 
bargain  to  the  complaining  party,  or  the  loss  which  a  ful- 
fillment of  the  contract  would  have  prevented,  or  which 
the  breach  of  it  has  entailed  (citing  8  Am.  &  Eng.  £2ncyc. 
of  Law  [2d  Ed.]  633).  (2)  Plaintiff  cannot  recover  on  a 
petition  showing  an  implied  promise  to  pay  for  services, 
when  it  appears  that  they  were  rendered  under  an  express 
agreement,  and  a  breach  thereof  which  would  entitle  plain- 
tiff to  recover  on  a  qtumtum  meruit  (citing  In  re  Estate  of 
Oldfieldy  158  Iowa  98 ;  Duncan  v.  Oray,  108  Iowa  599 ;  and 
other  cases).  (3)  Unless  plaintiff's  discharge  was  without 
cause,  she  would  not  be  entitled  to  recover.  No  authori- 
ties cited.  (4)  Where  a  demurrer  is  based  on  a  number  of 
grounds,  and  is  sustained  generally,  without  specifying  on 
which  ground,  reversal  will  not  be  had  if  the  demurrer  is 
good  as  to  f»y  one  of  the  points  raised  (citing  authorities). 
Disposing  of  these  matters  first,  the  first  proposition 
will  be  disposed  of  later,  in  connection  with  appellant's 
proposition,  and  authorities  cited  by  her  counsel.  As  to  the 
second,  we  do  not  understand  plaintiff  to  ask  a  recovery  on 
a  quantum  meruit.  It  often  happens  that  there  is  an  ex- 
press contract  as  to  the  employment,  but  no  agreement  as 
to  the  amount  of  compensation,  in  which  case  the  law  im- 
plies a  promise  to  pay  reasonable  compensation.  In  re  Es- 
tate of  Oldfield,  158  Iowa  98.  This,  of  course,  is  not  quite 
the  situation  here.  Appellant^s  proposition,  stated  now, 
as  briefly  as  may  be,  is  that  defendant  promised  to  pay 
plaintiff  for  the  plaintiff's  services  in  a  certain  way,  and 
that,  because  of  the  defendant's  breach  of  the  contract  and 
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refusal  to  carry  it  out,  the  law  will  compel  her  to  pay  in 
current  funds.  This  matter  will  be  referred  to  more  fully 
later  on.  As  to  the  third  pointy  we  think  the  allegations  of 
the  petition  are  sufficient,  in  the  absence  of  a  motion,  to 
show  that  plaintiff  was  without  fault,  and  that  defendant 
refused  to  further  perform  her  contract.  As  to  the  fourth 
point,  appellant  does  not  dispute  the  proposition ;  but,  as 
said,  not  all  points  raised  by  the  demurrer  have  been 
argued.  Appellee's  second  argument  is  taken  up,  for  the 
most  part,  in  answering  appellant's  argument,  and,  in  ad- 
dition thereto,  argues  that,  where  an  executory  contract 
has  been  fully  performed  in  part  by  both  parties,  leaving 
the  remainder  wholly  executory,  a  breach  of  such  remain- 
der by  one  party  does  not  entitle  the  other  to  recover  dam- 
ages for  that  part  of  the  contract  already  x>erformed,  and 
that  plaintiff  has  been  paid  in  full  for  the  23  years'  serv- 
ices, and  she  may  not  recover  a  second  time  for  the  value 
of  the  services  already  performed  by  plaintiff  and  paid  for 
by  defendant.  These  last  propositions  will  necessarily  be 
determined ,  by  the  discussion  of  appellant's  propositions, 
and  authorities  which  will  be  cited. 

1.  Appellant  cites  and  relies  on  the  case  of  Ottoway 
V.  MUray,  144  Iowa  631.  In  that  case,  some  of  the  argu- 
ments now  urged  by  this  appellee  were  determined  against 
appellee's  contention.  It  is  thought  by  appellee  that  the 
Ottotoay  case  has  little,  if  any,  bearing  on  the  instant  case ; 
but  we  are  of  opinion  that  it  is  quite  analogous,  and  in 
point.  It  is  true  that  the  provisions  of  the  contract  in  that 
case  and  the  one  at  bar  are  not  precisely  the  same :  for  in- 
stance, in  the  Ottoway  case,  one  item  that  the  employer  was 
to  furnish  was  clothing,  which  is  not  included  in  the  con- 
tract set  out  herein.  In  the  Ottoway  case,  the  contract  was 
made  on  behalf  of  a  minor,  and  was  to  continue  until  the 
minor  became  of  age.  The  contract  was  carried  out  by  both 
parties  for  several  years,  when  the  other  party  abandoned 
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or  refused  to  carry  out  the  contract.  This  was  about  a 
year  before  the  minor  would  obtain  her  majority.  In  that 
case,  as  in  this,  the  employee,  if  such  she  may  be  called, 
was  not  a  relative  of  the  other  party^  In  the. instant  case, 
as  in  the  Ottoway  case,  an  express  contract  is  alleged.  In 
the  case  cited,  defendant  undertook  to  provide  board,  cloth- 
ing, care,  and  a  suitable  education,  in  return  for  the  serv- 
ices that  the  minor  might  be  able  to  rende^,  until  she  at- 
tained her  majority,  and  it  was  held  that: 

'^There  was  a  full  consideration  for  his  undertaking, 
and  if  he  saw  fit  to  abandon  it^  or  not  to  perform  it,  ac- 
cording to  its  terms,  he  cannot  now  say  that  he  is  not  liable 
for  the  benefit  he  received  in  services,  because  there  was  no 
express  promise  to  pay  therefor.  He  did  promise  to  pay  for 
such  services  in  a  certain  way;  and  if  he  refuses  to  do  so, 
the  law  will  compel  him  to  pay  in  current  funds." 

It  was  also  held  in  that  case,  in  effect,  that,  upon  the 
breach  of  the  contract,  the  defendant  was  liable  for  the  serv- 
ices rendered  by  the  minor  child,  although  he  may  not  have 
expressly  agreed  to  pay  therefor;  but  that,  if  he  partially 
performed  the  agreement,  he  would  be  entitled  to  credit 
therefor,  against  the  full  value  of  the  services.  In  the  in- 
stant case,  the  contract  was,  according  to  the  allegations  of 
the  petition,  that  plaintiff  should  enter  defendant's  home, 
and  do  certain  things;  and  that  defendant  would  give  the 
plaintiff  a  home  for  her  life,  and  do  certain  things  after  de 
fendant's  death.  This  was  carried  out  by  both  parties  for  23 
years.  Appellee  contends  that  to  compel  payment  by  de- 
fendant upon  her  breach  of  the  contract  would  be  to  re* 
quire  a  payment  again  for  plaintiff's  services,  which  de 
fendant  had  already  once  paid.  This  assumes  that  defend- 
ant has  fully  performed  her  contract,  or,  as  th^  put  it  in 
argument,  fully  performed  in  i>art.  It  may  be  true  that  de- 
fendant performed  her  part  of  the  contract  for  23  years,  but 
the  breach  of  the  contract  by  the  defendant  deprived  plain- 
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tiff  of  the  beaefits  of  her  contract,  in  having  a  home,  etc., 
in  the  fnture.  The  parties  were  not  related ;  plaintiff  was  h 
young  woman ;  and  we  will  not  presume  that  she  was  to  do 
all  this  work  for  defendant  simply  for  her  board  or  a  home, 
unless  the  contract  should  be  carried  out  for  its  full  term. 
Under  the  contract,  plaintiff  was  expecting  additional  re- 
muneration at  a  later  time  for  her  services,  and  on  the  death 
of  defendant.  It  is  suggested  by  appeUee  that  the  latter 
part  of  the  contract  alleged,  as  to  what  defendant  was  to  do 
at  her  death,  is  too  indefinite  to  constitute  a  valid,  enforc- 
ible  contract.  That  is  not  material  at  this  time,  because 
plaintiff  is  not  now  seeking  to  enforce  that  part  of  the  con- 
tract. It  should  have  been  said  before  that  counsel  for  ap- 
pellee seek  to  make  a  further  distinction  between  the  in- 
stant case  and  the  Ottowa^  case,  for  that,  in  the  Ottoway 
case,  it  is  claimed  that  defendant  had  in  no  manner  com- 
plied with  the  terms  of  his  contract,  and  that  the  defend- 
ant had  received  the  services  of  the  minor,  and  had  given 
nothing  in  return  therefor.  We  do  not  so  read  that  case. 
It  is  stated  in  the  opinion : 

"It  i6  undisputed  that  the  defendant  furnished  clbth- 
ing,  board,  and  some  education,  at  least,"  etc. 

2.  The  demurrer  raises  the  question  as  to  the  stat- 
ute of  limitations.  The  petition  alleges  that  the  contract 
was  continuous,   and   that  the  services  were   continuous. 

This  being  so,  the  statute  does  not  run.    In 
2.  LiKiTATioH         re  Estate  of  Oldileld,  175  Iowa  118;   SvUen- 
21^^^  larger  r.  Alvrens,  168  Iowa  288. 

3.  As  to  the  statute  of  frauds,  appel- 
lant contends  that  the  contract  does  not  show,  either  by 
express  terms  or  by  necessary  implication,  that  its  perform- 
ance within  the  year  is  prohibited  or  impossible,  and  that  it 
is,  hence,  not  within  the  statute  of  frauds  (citing  Bluvr 
Ttnion  L.  &  L.  Co.  v.  Walker,  39  Iowa  406 ;  Riddle  v.  Backus, 
38  Iowa  81 ;  MpConahey  v.  Oriffey,  82  Iowa  564. 
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Plaintiff  is  not  seeking  to  recoTer  for  anything  in  the 
future,  but  only  for  the  part  of  the  contract  that  has  been 
partly  performed.  Whether  this  takes  the  case  out  of  the 
statute,  or  whether  the  statute  applies  at  all,  we  do  not 
determine,  for  the  reason  that  the  proposition  is  not  argued, 
and  apparently  not  relied  upon  by  appellee. 

All  questions  argued  have  been  considered,  and  it  is  our 
conclusion  that  the  trial  court  was  in  error  in  sustain- 
ing the  <Jemurrer  to  the  petition.  It  follows  that  the  cause 
is  reversed  and  remanded  for  further  proceedings  in  har- 
mony with  the  opinion. — Reversed  a/nd  remanded, 

Ladd,  C.  J.,  Gaynor  and  Stbvbns,  JJ.,  concur. 


John  B.   Shaffer,  Appellant,  v.  Fred  Miller,  Appellee. 

TBIAIi:    Unsupported  Theory.    An  infitruction    which    presents     a 

1  wholly  unsupported  theory  constitutes  error. 

NEOLIOEKCE:.    Speed  of  Automohfle.    The  speed  of  an  automobile 

2  creates  a  presumption  of  negligence  only  in  case  the  speed  ex- 
ceeds 25  miles  per  hour,  but  a  driver  may  be  negligent  in  driv- 
ing at  a  lower  speed,  and,  under  proper  evidence,  it  is  error  to 
fail  to  submit  such  latter  issue. 


Appeal  from  Taylor  District  Court. — H.  K.  Evans,  Judge. 

Pbbrtjary  17,  1919. 

Action  for  damages  consequent  upon  a  verdict  for  de- 
fendant and  judgment  thereon.  The  plaintiflP  appeals. — 
Reversed.  "'  I 

Tinley,  Mitchell,  Pryor  d  Ross,  and  R.  T:  Burrell,  for 
appellant 

Flick  d  Flick,  for  appellee. 

Ladd,  C.  J. — I.    Between  eight  and  nine  o'clock  in 
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the  morning  of  August  19,  1916,  the  plaintiff  was  driTing 
a  team  of  horses,  hitched  to  a  heavy  farm  wagon,  in  a 

northerly    direction    toward    New    Market. 

1.  Trial:  nn-         The  defendant,  accompanied  by  one  Thomp- 

S?5?^  ^      *"      son,  was  operating  his  automobile  in  the 

same  direction,  and  passed  to  the  left  of 
plaintiff;  and  in  so  doing,  the  bumper  of  the  automo- 
bile, inside  of  the  right  spring,  struck  the  left  wheel  of  the 
wagon,  and  plaintiff  was  thereby  thrown  from  the  wagon 
and  seriously  injured.  The  plaintiff  testified  that  he  did 
not  hear  any  warning  whatever  of  the  approach  of  the  au- 
tomobile in  his  rear,  while  the  defendant  swore  that  he 
blew  the  horn  when  his  car  was  about  145  yards  back  of 
the  wagon,  and  Thompson  fixed  this  distance  as  145  or  150 
rods;  and  both  testified  that  the  plaintiff  looked  around. 
All  agree  that  plaintiff  did  not  turn  his  team  either  way, 
and  that  the  wheels  of  his  wagon  continued  in  the  beaten 
track,  though  one  witness  thought  plaintiff  *n[)egan  to 
swing  his  team  a  little,  but  he  stuck  right  to  the  beaten 
track."  There  was  scarcely  room  for  an  automobile  to 
pass  between  the  left  wagon  wheels  and  embankment  fur- 
ther to  the  left,  and,  according  to  Thompson's  testimony, 
defendant's  car  was  as  far  'west  as  it  could  get,  when  it 
Btruck  the  wheels.  The  defendant  testified  to  driving  about 
25  miles  an  hour,  and  others  swore  to  his  having  admitted 
a  speed  of  35  miles  an  hour.  He  swore  that  he  hugged  the 
bank  as  close  as  he  could,  and  that  he  supposed  plaintiff 
was  going  to  turn  to  the  right;  that  he  was  leaving 
enough  room  to  get  around  him. 

"Q.  That  was  the  reason  you  started  to  go  around  him  ? 
A,  Yes,  sir.  Q.  Did  he  turn  out?  A.  He  never  moved  his 
team  until  I  was  up  against  the  wagon,  and  he  started  to 
pull  out  his  team." 

There  was  no  room  for  controversy  as  to  whether  de- 
fendant, before  undertaking  to  pass,  was  fully  aware  that 


V 
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plaintiff  had  not  turned  his  team  or  wagon  to  the  right. 
The  court,  in  an  instruction,  quoted  Section  1569  of  the 
Supplement  to  the  Code,  1913: 

"Whenever  a  person  in  any  vehicle  shall  approach 
from  the  rear  upon  the  public  highway  and  desire  to  pasa. 
it  shall  be  the  duty  of  the  driver  or  operator  of  such  ve- 
hicle ahead  to  give  one  half  of  the  beaten  path  thereof,  up- 
on proper  signal  or  request,  by  turning  to  the  right.  The 
vehicle  approaching  from  the  rear  shall  turn  to  the  left  and 
shall  not  return  to  such  road  or  path  within  less  than  thirty 
feet  of  the  team  or  vehicle  which  has  been  passed ;  provid- 
ed, however,  that  such  vehicle  need  not  give  such  right  of 
way  when  it  would  jeopardize  the  safety  of  the  driver  or 
operator  to  do  so.  Failure  to  comply  with  the  above  shall 
be  deemed  a  misdemeanor  and  punishable  as  such.'' 

This  was  followed  by  saying  that: 

"If  defendant  undertook  to  pass  without  signal  or  re- 
quest, and  the  collision  was  in  consequence  of  such  omis- 
sion, plaintiff,  if  without  fault,  was  entitled  to  recover;  but 
that,  if  signal  was  given,  and  at  a  time  and  distance  from 
plaintiff  that  it  was  reasonable  to  believe  the  plaintiff  could 
and  did  hear  the  same,  and  you  find  the  plaintiff  could  have 
given  one  half  of  the  beaten  p&th  without  jeopardizing  the 
safety  of  the  plaintiff,  an4  you  further  find  that  plaintiff 
failed,  on  signal  of  defendant,  to  give  one  half  of  the  beaten 
path,  and  you  further  find  defendant,  from  the  action  and 
conduct  of  plaintiff,  believed  and  had  a  right  to  believe 
that  plaintiff  was  about  to  give  one  half  of  the  beaten  path, 
but  did  not  do  so,  and  the  failure  of  plaintiff  to  respond  to 
the  signal  of  defendant  and  give  one  half  of  the  beaten  path 
was  the  cause  of  the  accident,  or  contributed  to  the  acci- 
dent and  injury  to  plaintiff,  then  plaintiff  cannot  recover 
in  this  action,  and  your  verdict  should  be  for  the  defend 
ant." 

This  was  erroneous;    for  there  was  no  evidence  war- 
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ranting  the  jury  to  find  that  defendant  ^'believed  or  had  the 
right  to  believe  that  plaintiff  was  about  to  give  one  half  of 
the  beaten  path."  On  the  contrary,  he  knew  that  plaintiff 
was  paying  no  heed  to  the  honk  of  the  horn,  if  one  were 
sounded,  and  was  not  likely  to  give  a  part  of  the  road  to 
the  left.    Mr.  Miller  swore: 

^^I  saw  Mr.  Shaffer's  wagon  in  the  beaten,  traveled 
tracks  of  the  highway  during  all  of  the  time  I  traveled  140 
yards,  and  knew  his  wagon  was  in  the  highway ;  and  yet  I 
believed  he  was  going  to  get  out  of  the  highway." 

Hie  was  well  aware  that  plaintiff  was  making  no  effort 
so  to  do,  and  if  he  so  believed,  it  must  have  had  reference 
to  the  future,  either  with  the  help  of  his  automobile,  or 
in  the  natural  course  of  events.  Surely,  he  entertained  no 
such  belief  as  to  plaintiff's  team  and  wagon's  vacating  one 
half  of  the  road  before  he  reached  the  wagon  with  his  au- 
tomobile, moving  at  a  speed  of  25  to  35  miles  an  hour.  He 
was  in  no  manner  misled ;  but,  with  knowledge  that  plain- 
tiff had  not  turned  his  team  or  wagon  to  the  right,  he  un- 
dertook to  drive  his  automobile  along  the  embankment  and 
between  it  and  the  wagon,  where  there  was  not  sufficient 
room  within  which  to  pass.  There  is  no  basis  in  the  evi- 
dence for  such  an  instruction. 

II.  Section  1571-ml9  of  the  Code  Supplement,  1913, 
declares  that : 

'*Every  person  operating  a  motor  vehicle  on  the  public 

highways  of  this  state  shall  drive  the  same 

2.  NnLicmrci :       in  a  careful  and  prudent  manner,  and  at  a 

■oMie.^   *°        rate  of  speed  so  as  not  to  endanger  the 

property  of  another,  or  the  life  or  limb  of 
any  person;  provided,  that  a  rate  of  speed  in  excess  of 
twenty-five  miles  an  hour  shall  be  presumptive  evidence  of 
driving  at  a  rate  of  speed  which  is  not  careful  and  prudent 
in  case  of  injury  to  the  person  or  property  of  another." 

The  court  submitted  whether  the  automobile  was  mov- 
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ing  at  a  speed  exceeding  25  miles  an  hour,  and  told  the 
jury  that,  if  it  was  so  moving,  defendant  might  have  been 
found  to  have  been  negligent.  The  evidence  was  such  that 
he  might  have  been  regarded  as  n^ligent,  even  though  mov- 
ing at  a  much  lower  speed  at  the  time  of  the  collision  (see 
Limngstone  v.  Dole,  184  Iowa  1340),  and  that  issue  also 
should  have  been  submitted  to  the  jury. 

Because  of  these  errors,  the  judgment  is — Reversed. 

Evans,  Preston,  and  Salinger,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  J.  E.  Easter,  Appelant. 

EVIDENCE:  Memoranduni  Entries  in  re  Material  Facts.  Memoran- 
dum entries  of  material  facts  are  admissible  (a)  whenever  it 
appears  that  such  entries  so  stimulate  the  memory  that  the  wit- 
ness is  enabled  to  recall  the  facts  recited  therein*  independently 
of  the  entries,  or  (b)  whenever  they  are  insufficient  to  so  stimu- 
late the  memory,  but  the  witness  knows  that,  when  he  made  the 
entries,  he  possessed  the  truth  concerning  them,  and  made  the 
entries  in  accordance  with  such  truth. 

Appeal  from  Mahaska  District  Court, — ^Hbnrt  Bilwold, 

Judge. 

February  17,  1919. 

Defendant  was  indicted  for  perjury,  convicted,  and 
appeals. — Reversed  a/nd  remanded. 

S,  V.  Reynolds,  J.  G.  Heitsman,  and  Leu>i$  d  Dick- 
son, for  appellant. 

H.  M,  Havn4ir,  Attorney  General,  for  appellee. 

Gaynor,  J. — ^Defendant  was  charged  with  the  crime  of 
perjury,  entered  a  plea  of  not  guilty,  and  was  tried  and 
convicted. 

The  alleged   perjury  is  predicated   on  the  following 
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facts.  One  James  W.  Taylor  was  indicted  and  tried  on  a 
charge  of  larceny.  He  undertook  to  n^ative  the  charge 
of  larceny  by  showing  that  he  had  purchased  the  property 
from  someone  in  the  regalar  course  of  business,  and  to  thift 
end,  called  this  defendant  to  testify.  Just  when  it  is 
claimed  that  Taylor  committed  the  larceny,  does  not  af- 
firmatively appear.  We  assume  it  was  about  the  27th  day 
of  May,  1915.  This  defendant,  called  by  Taylor,  testified 
that,  on  the  26th  day  of  May,  1915,  he  was  at  Oskaloosa, 
met  Taylor  there,  and  stayed  with  him  that  night  in  a  tent, 
and  was  there  with  him  on  the  morning  of  the  27th ;  that, 
on  the  morning  of  the  27th,  two  men  came  to  Taylor's  tent, 
and  had  in  their  possession  the  property  alleged  to  have 
been  stolen;  that  Taylor  purchased  the  property  from 
these  men,  and  paid  them  a  consideration  for  it.  We  take 
it  that  this  property  was  found  in  the  possession  of  Tay- 
lor. This  testimony,  therefore,  was  material  to  the  issue 
then  on  trial.  It  is  for  the  giving  of  this  testimony  that 
this  defendant  is  indicted. 

It  is  the  claim  of  the  State  that  this  defendant  could 
not  have  been  at  Taylor^s  tent  in  Oskaloosa,  either  on  the 
26th  or  27th,  for  the  reason  that  he  was  then  at  Moravia, 
a  town  some  50  miles  distant  from  Oskaloosa. 

It  appears  that  this  defendant  began  boarding  with 
people  by  the  name  of  Woodward,  at  the  town  of  Moravia, 
on  May  1, 1915.  The  State  undertook  to  prove  that  he  was 
at  Moravia,  and  not  at  Oskaloosa,  at  the  time  he  claims 
to  have  seen  Taylor  purchase  the  property.  To  this  end, 
they  called  Woodward  and  his  wife,  who  testified,  in  sub- 
stance, that  they  had  been  acquainted  with  the  defendant 
for  about  three  years;  that,  since  May  1,  1915,  he  had 
boarded  with  them;  that  they  kept  a  book,  showing  the 
amoxmts  paid  and  the  dates  when  he  was  absent.  This 
book  was  produced  on  the  trial.  They  testified  that,  if  he 
was  absent  but  one  meal,  they  made  no  account  of  it  in  the 


171  meals 


! 
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book ;  but,  if  he  was  absent  a  considerable  number  of  meals, 
they  made  entry  in  the  book,  on  his  return,  stating  the 
date  when  he  left  and  the  date  when  he  returned,  and  the 
number  of  meals  missed.  The  entries  in  the  book,  material 
to  this  controversy,  are: 
In  account  with  Easter. 

[First  half  of  double  page.]    [Second  Half.] 

Supper  Pri.  •  May  7-15 

Went  to  Oska.  May  15 

Returned  for  breakfast  19 

Went     to     Searsboro     for 
breakfast  May  27-R        Thursday 

6-10  Cr.  By  Cash        f  18.00    May  15  to  19-11  meal 

6-10  Cr.  By  Cash  9.06     May  27  to  J.  3  18  meal 

June  26  12  meal 
July  3-7  10  meal 

Bal.  Due  .85     July  3  '85  oflP  13 

July  20  check  9.00     Aug  14  to  181  oflP  13 

Aug.  7  check  9.00     Aug  21-23  off  04 

Aug  23-26  off  05 

Bal.  Due  Sept.  1st.  12.36 

Sept.  2s  22 

Bal.  due  to  date  (11.50 

This  book  was  offered  by  the  State,  and  admitted  in 
evidence  over  defendant's  objection.  This  is  one  of  the 
errors  relied  upon  by  the  defendant  for  reversal. 

The  Woodwards,  husband  and  wife,  both  testified 
touching  this  book.  Neither  testified  to  having  an  inde- 
pendent recollection  of  any  matter  stated  in  the  book.  Nei- 
ther testified  to  having  made  any  particular  entry  in  the 
book.  The  testimony  is:  **We  made  a  record  of  meaU 
missed  when  he  returned.''  When  asked  whether  he  went 
away  to  Searsboro  on  tlie  27th,  and  returned  on  June  3d, 
as  shown  by  the  book,  the  answer  was : 

'The  book  says  he  went  away  then  and  returned  then. 
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According  to  the  book,  Easter  was  at  our  house  on  the 
26th  and  on  the  27th.'* 

Neither  testified  to  any  independent  recollection  of  the 
making  of  these  entries,  or  that  they  were  true  at  the  time 
they  were  made.  Both  testified  that  they  had  no  distinct 
personal  recollection  of  the  defendant  on  the  26th  or  27t1i, 
or  his  whereabouts ;  that  the  entry  of  the  date  of  his  leaving 
was  not  made  at  the  time  he  left,  but  on  his  return.  They 
further  testified  that  defendant  settled  by  this  book;  that 
the  defendant  had  this  book  in  his  hands  at  the  time  of  set- 
tlement. It  does  not  appear  that  his  attention  was  called 
to  any  particular  item  or  entry.  It  does  not  appear,  af- 
firmatively, when  the  settlement  was  made.  The  witness 
testifies:  o 

"We  do  not  remember  when  he  left.  We  had  no  hotel 
register.  Just  kept  a  memorandum,  and  settled  when  he 
returned.  He  made  final  settlement  some  time  after  he 
left." 

Some  of  the  entries  were  made  in  the  handwriting  of 
Mr.  Woodward,  and  some  in  the  handwriting  of  Mrs.  Wood- 
ward. It  does  not  appear  in  whose  handwriting  the  par- 
ticular entries  relied  upon  were  made,  or  when  they  were 
made,  or  whether  they  were  true  or  not  at  the  time  they 
were  made. 

Bvidence  is  a  guide  to  the  jury  in  determining  the  exist- 
ence or  nonexistence  of  facts  about  which  there  is  dispute. 
The  evidence  offered  to  sustain  a  disputed  fact  must  have 
some  substantial  basis  to  rest  on.  Before  a  memorandum 
of  this  kind  is  admissible  to  prove  the  existence  of  a  fact 
therein  recorded,  it  must  be  made  to  appear  that  the  fact 
therein  recorded  was  correctly  entered,  and  that  the  mem- 
orandum speaks  the  truth  touching  the  disputed  matter. 
It  does  not,  of  itself,  prove  the  truth  of  the  matters  therein 
stated.  The  truth  must  be  found  in  the  testimony  of  some 
liyjng  witness,  who  knows  and  can  say  that,  at  the  time  the 


480  State  v.  Easthr.  [185  lawH 

record  wias  made,  he  had  personal  knowledge  of  the  matters 
therein  recorded,  and  that  he  made,  or  caused  it  to  be  made, 
as  a  record  of  facts  at  the  time  within  his  knowledge.  He 
may  not  be  able  to  recall  the  transaction,  by  effort  of 
memory ;  yet,  if  he  knows  that  the  matters  therein  recorded 
were,  at  one  time,  within  his  knowledge,  and  that,  while 
so  within  his  knowledge,  he  made  this  record, — ^that  it  was 
then  his  purpose  or  duty  to  truthfully  record  the  facts 
therein  stated, — then  the  memorandum  becomes  evidence  of 
the  fact,  not  by  reason  of  its  recitals,  but  because,  by  the 
testimony  of  the  living  witness,  it  is  made  reasonably  cer- 
tain that  it  speaks  the  truth.  One  called  to  testify  as  to 
the  existence  or  nonexistence  of  a  fact,  may  be  able  to  re- 
call the  fact  by  an  effort  of  memory,  and  state  the  fact 
truthfully  as  of  memory.  He  is  then  competent  to  testify 
as  to  what  the  fact  actually  is.  He  may  be  called  as  a  wit- 
ness to  testify  to  a  material  fact,  and,  when  called,  may  not 
be  able  to  recall  the  fact;  yet  his  memory  may  be  refreshed 
by  an  examination  of  some  instruments  submitted  to  him. 
If,  then,  he  is  able  to  speak  to  the  existence  of  the  fact — 
independent  of  the  memorandum — ^as  of  his  own  personal 
recollection,  he  is  competent,  and  is  permitted  to  testify. 
This  is  because  his  mind,  by  the  refreshing  influence  of  the 
memorandum,  is  able  to  recall  its  existence,  and  he  then 
speaks  to  its  existence  as  of  his  independ^it  recollection, 
refreshed  by  the  instrument.  This  does  not  make  the  in- 
strument competent  to  speak ;  but,  by  its  operation  on  the 
mind  of  the  witness,  the  mind  becomes  repossessed  of  the 
fact,  and  the  witness  is  able  to  speak  to  the  fact,  through 
power  of  recollection.  One  may  be  called  as  a  witness  who 
cannot  recall  the  matter  about  which  he  is  called  to  testi- 
fy. He  may  not  be  able  to  refresh  his  memory  so  that  he 
is  repossessed  of  the  fact;  but  it  may  be  made  to  appear 
that,  at  some  time  in  the  past,  he  had  a  personal  knowl- 
edge of  the  fact,  and  made  a  record  of  it.    If,  th«i,  he  ih 
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able  to  say  that  he  made  the  entry,  or  caused  it  to  be  made, 
and  at  the  time  it  was  his  purpose  or  duty  to  record  the 
fact  as  it  then  existed,  the  record  becomes  a  competent  wit- 
ness, not  because  it  is  a  record  of  an  event,  but  becau^^e  it 
speaks  the  past  knowledge  of  a  witness  to  a  fact  occurring 
within  the  knowledge  of  the  witness,  truthfully  recorded. 

This  memorandum  was  not  admissible  in  evidence. 
The  proper  foundation  was  not  laid,  under  any  of  the  rules 
hereinbefore  indicated.  A  memorandum  is,  at  best,  but 
secondary  evidence  of  the  facts  of  which  it  speaks.  The 
primary  evidence  is  the  knowledge  of  the  witness.  His 
knowledge  is  the  basis  upon  which  the  memorandum  must 
rest.  See  Curtis  v,  Bradley,  65  Conn.  99  (28  L.  R.  A.  143) ; 
»Stofe  17.  Brady,  100  Iowa  191,  192.  For  the  error  in  admit- 
ting this  memorandum,  or  book,  the  case  must  be  reversed. 

Other  errors  are  complained  of,  but  they  seem  not  to 
have  been  raised  in  the  court  below,  and  are  not  discussed 
here. 

For  the  error  pointed  out,  the  case  is — Reversed  and 
remanded. 

Ladd,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Qotlibb  Stbinke,  Appellant. 

ASSAULT  AND  BATTERY:  Great  Bodily  Injury.  Assault  with  in- 
tent to  inflict  great  bodily  injury  cannot  be  charged,  unless  the 
pleader  in  some  manner  specifically  charges  that  the  assault 
was  made  with  the  intent  to  inflict  such  an  injury. 

Appeal  from  Keokuk  District  Oourt. — ^Hbnby  Silwold, 

Judge. 

February  17,  1919. 

This  defendant,  together  with  Robert  and  Rudolph 
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Steinke,  was  indicted  by  the  grand  jury,  charged  with  the 
crime  of  assault  with  intent  to  commit  great  bodily  in- 
jury. A  demurrer  to  the  indictment  was  overruled,  and, 
defendants  demanding  a  separate  trial,  this  defendant  was 
first  tried  to  a  jury,  and  convicted  of  assault  and  battery ; 
and  judgment  was  pronounced,  by  which  said  defendant 
was  committed  to  the  county  jail  for  30  days.  He  appeals. 
— Reversed. 

Stockman  d  Baker,  for  appellant. 

H.  M,  Havner,  Attorney  General,  and  F,  C.  Davidson, 
Assistant  Attorney  General,  for  appellee. 

Presix)n,  J. — The  prosecuting  witness,  Robert  Shultz, 
and  the  defendant,  were  neighboring  farmers,  as  waB  the 
father  of  prosecutor.  Defendant  had  bought  a  stack  of  hay 
of  the  elder  Shultz,  and,  in  hauling  the  hay,  he  was  using 
the  lane  on  the  north  side  of  the  prosecutor's  40.  Defend- 
ant's two  sons,  Robert  and  Rudolph,  were  assisting  in  the 
hauling.  There  is  a  dispute  between  the  witnesses  for  the 
State  and  the  defendant,  as  to  what  occurred  at  the  time  of 
the  controversy,  the  defendant  claiming  that  the  prosecut- 
ing witness  did  not  object  to  the  use  of  the  lane  by  the  de- 
fendant. The  prosecutor  says  he  told  the  Steinkes  they 
could  go  through  as  many  times  as  they  wanted  to,  if  they 
stayed  in  the  road  or  track,  but  that  he  did  not  want  any- 
one to  drive  over  his  meadow.  The  next  day,  defendant  and 
his  sons  hauled  hay,  and  again  drove  over  the  meadow; 
and,  according  to  the  testimony  of  the  prosecutor,  he  told 
defendant  he  would  rather  defendant  would  not  drive  over 
his  meadow.  He  further  testifies  that  defendant  said  noth- 
ing, until  he  got  close  to  the  prosecutor;  that  Shultz  stop- 
ped, about  20  feet  from  defendant,  and  defendant  had  his 
fork  on  his  arm,  with  both  hands  on  it,  holding  to  it  The 
wife  of  prosecutor  testified  that  she  saw  defendant  make  at 
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her  husband  with  the  pitchfork ;  that  she  then  went  oat  of 
the  house,  and  heard  threats  that  he  would  kill  him ;  that 
Robert  and  Budolph  said  they  had  been  waiting  for  a 
chance  to  trample  prosecutor  on  the  ground;  that  they 
were  all  cursing,  and -making  threats;  that  defendant  said 
he  would  get  prosecutor  before  daylight,  and  that  prose- 
cutor would  never  see  daylight  again;  that,  at  that  time, 
she  saw  Robert  Steinke  come  up  and  hit  prosecutor  with  a 
fork;  and  that  Rudolph  hit  him  with  a  fork.  The  defend- 
ant testifies  that  the  fuss  was  over  when  Mrs.  Shultz  came 
out  of  the  house.  The  defendant's  version  of  the  affair  is 
that  Shultz  came  out,  cursing,  and  that  defendant  told 
Shultz  to  get  out  of  the  Vay;  and  that,  by  that  time, 
Shultz  grabbed  defendant's  fork, — ^grabbed  the  handle  of 
the  fork ;  that  Shultz  had  hold  of  the  fork  with  both  hands, 
and  tried  to  get  the  fork  away  from  defendant ;  that  Robert 
Steinke  said  to  Shultz  to  let  go  of  the  fork,  and  Shultz 
kicked  Robert  in  the  stomach  and  lower  part  of  the  bowels; 
that  Rudolph  came  up  then,  and  told  Shultz  to  let  loose 
of  the  fork ;  and  that,  when  Shultz  did  not  do  so,  Rudolph 
cuffed  him  with  his  hand;  that  the  blow  Rudolph  struck 
Shultz  with  his  hand  did  not  knock  him  down ;  and  that 
Shultz  was  never  down,  at  any  time.  Defendant  says  he 
had  the  fork  in  his  left  hand,  carrying  the  handle  first,  and 
the  tines  were  behind  him ;  that,  when  Shultz  kicked  Rob- 
ert,* Robert  hit  Shultz  with  the  handle,  only  once;  that 
Budolph  hit  Shultz  on  the  forehead,  and  then  Shultz  let 
loose;  that  Rudolph  hit  Shultz  with  the  fork  handle;  that 
they  had  been  hauling  hay,  and  defendant  and  his  sons 
all  three  had  forks.  Dr.  Pfannebeck  saw  prosecutor  eight 
or  ten  times,  and  described  his  injuries:  a  wound  on  the 
temple,  a  bruise  where  the  skin  was  lacerated  and  torn, 
two  inches  across,  and  almost  round,  and  another  bruise  or 
cut  above  that  in  his  hair.  Another  injury  was  found  about 
the  abdomen,  and  bruises  over  the  pubic  bone,  with  some 
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discoloration.  Prosecutor  complained  of  pain.  Each  side 
contends  that  the  other  was  the  aggressor.  The  evidence 
was  such  that  this,  and  the  question  as  to  whether  defend- 
ant was  properly  acting  in  self-defense,  were  questions  for 
the  jury, 

1.  To  the  indictment  as  returned  by  the  grand  jury, 
defendant  interposed  a  demurrer,  upon  the  ground  that  the 
said  indictment  did  not  charge  an  indictable  offense,  and 
that,  therefore,  the  district  court  was  without  jurisdiction 
to  try  defendant  for  the  offense  charged  in  the  indictment 
The  demurrer  was  overruled,  and  defendant  entered  a  plea 
of  not  guilty,  and  was  tried,  as  before  indicated.  The  ques- 
tion of  the  sufficiency  of  the  indictment  was  raised  at  every 
stage  of  the  trial,  and  the  rulings  in  regard  to  this  are 
among  the  principal  grounds  relied  upon  for  a  reversal. 
The  indictment  follows.  After  charging  that  the  three  de- 
fendants were  accused  of  the  crime  of  assault  to  commit 
great  bodily  injury,  it  states  that: 

"The  said  Robert  Steinke,  Gotlieb  Steinke,  and  Ru- 
dolph Steinke,  at  the  county  of  Keokuk  and  state  of  Iowa, 
on  or  about  the  26th  day  of  January,  1917,  did  then  and 
there,  with  a  deadly  weapon,  to  wit,  pitchfoAs,  the  particu- 
lar description  of  which  is  unknown  to  this  grand  jury, 
then  and  there  in  the  hands  of  Robert  Steinke,  Qotlfeb 
Steinke,  and  Rudolph  Steinke,  upon  one  Robert  Bhults 
make  an  assault  with  intent  then  and  there,  wilfully,  un- 
lawfully, and  feloniously,  to  stick,  beat,  cut,  stab,  and 
otherwise  ill  treat  and  abuse  the  said  Robert  Shultz,  and 
did  inflict  on  the  body  and  person  of  said  Robert  Shultz, 
a  great  bodfly  injury,  contrary  to,  and  in  violation  of  law." 

The  statute,  Section  4771,  as  it  appears  in  the  Code 
Supplement,  1913,  is  the  same  as  it  was  formerly,  except  as 
to  the  punishment  The  contention  of  appellant,  as  they 
state  it,  is  that  the  indictment  in  this  case  charges  no  crime 
greater  than  assault  and  battery ;  that  it  is  the  unlawful  in- 
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tent  to  inflict  a  great  bodily  injury  that  the  law  aims  at; 
and  that  no  intent  to  inflict  such  injury  is  averred.  They 
cite  State  v.  Clark,  80  Iowa  517 ;  State  v.  Collins,  178  Iowa 
73;  State  v.  Harrison,  82  Iowa  716;  State  v.  Malcolm,  8 
Iowa  413 ;  State  v.  Paanau,  118  Iowa  501 ;  State  v.  Deholt, 
104  Iowa  105;  5  C.  J.  740.  Appellant  contends  that  the 
indictment  in  this  case  is  in  the  wording  of  the  indictment 
in  State  v,  Clark,  supra,  and  that  there,  the  indictment  was 
held  insufBcient  for  the  reason  that  it  merely  chained  an  in- 
tent to  strike  and  bruise.  The  State  contends  that  the 
language  of  the  indictment  in  the  instant  case  is  broader 
than  the  language  in  the  Clark  and  Harrison  cases,  cited ; 
although,  later  in  the  argument,  counsel  for  the  State  con- 
cede that  the  Clark  case  and  the  Harrison  case,  supra,  sus- 
tain appellant's  contention ;  but  they  say  that  they  feel  the 
rale  therein  announced  to  be  absolutely  wrong.  Tlie  lan- 
guage of  the  indictment  in  this  case  is,  in  all  material 
respects,  identical  with  the  language  used  in  the  Clark  and 
Harrison  cases.  It  is  true  that  the  decisions  in  those  cases 
were  by  a  divided  pourt,  and  there  has  been  some  criticism 
of  those  two  cases  in  later  decisions ;  but  they  have  never 
been  overruled.  In  our  opinion,  the  reasoning  in  those  cases 
is  sound,  and  we  think  the  indictment  in  this  case  is  insuf- 
ficient, in  that  it  does  not  charge  the  crime  of  assault  with 
intent  to  inflict  great  bodily  injury. 

The  indictment  in  this  case  does  charge  that  defendant 
made  an  assault  with  intent  to  stick;  beat,  cut,  stab,  and 
otherwise  ill  treat  and  abuse  the  said  Shultz,  and  did  in- 
flict a  great  bodily  injury;  but  it  nowhere  charges  that 
these  things  were  done  with  intent  to  inflict  a  great  bodily 
injury.  It  is  argued  for  the  State  that  to  stab,  etc.,  with 
pitchforkd  is  equivalent  to  charging  an  intent  to  commit 
a  great  bodily  injury.  It  is  true,  of  course,  that  a  great 
bodily  injury  could  be  inflicted  by  stabbing  with  a  pitch- 
fork, and  a  party  so  using  a  pitchfork  could  be  guilty  of  an 
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assault  with  intent  to  inflict  a  great  bodily  injury.  It  is 
also  true  that  murder  could  be  committed  by  the  use  of  a 
pitchfork,  and  one  could  be  guilty  of  assault  with  intent 
to  commit  murder  in  the  use  of  the  fork  in  that  manner, 
even  though  murder  was  not  committed,  just  as  a  man 
might  be  guilty  of  assault  with  intent  to  commit  murder 
by  shooting  a  gun  or  pistol  at  another,  where  the  bullet 
did  not  take  effect.  This  indictment  also  charges  that  de- 
fendants made  the  assault  with  intent  to  otherwise  ill  treat 
and  abuse.  The  pitchfork  could  have  been  so  used,  by  a 
light  stroke  with  the  handle,  as  to  otherwise  ill  treat  and 
abuse,  etc.,  and  the  act  constitute  only  an'  assault  and 
battery.  It  is  also  argued  for  the  State  in  this  wise:  That 
the  defendant  acted  with  an  intent  to  commit  something 
more  than  a  mere  battery,  consequently  that  he  intended 
to  commit  a  great  bodily  injury;  but  does  It  necessarily 
follow  that  this  something  intended  was  the  intent  to  in- 
flict a  great  bodily  injury,  when  it  could  have  been  an  as- 
sault with  intent  to  commit  murder?  Why  not  say,  by  this 
something,  there  was  an  intent  to  murder?  As  said,  the 
indictment  charges  that  defendants  intended  to  stab,  etc. 
It  also  charges  that  defendants  intended  to  otherwise  ill 
treat  and  abuse.  If  it  be  thought,  as  seems  to  be  ar^ed, 
that  the  evidence  and  the  extent  of  the  injuries  may  be 
considered  in  aid  of  the  indictment,  then  a  sufficient  an- 
swer to  this  is  that  the  extent  of  the  injury  does  not  neces- 
sarily govern,  at  leaj^  so  far  as  the  allegations  in  the  in- 
dictment are  concerned.  The  offense  may  be  complete  with- 
out any  injury  at  all.  Of  course,  the  jury  may  eonsidep 
the  evidence  in  determining  the  fact  as  to  what  the  intent 
was.  The  gist  of  the  offense,  in  such  a  case  as  this,  is  the 
intent  with  which  the  act  was  done.  One  may  have  the 
intent  to  inflict  a  great  bodily  injury,  without  inflictiiig 
any  injury  at  all,  or  he  may  intend  only  assault  and  bat- 
tery, but  go  further  than  intended,  and  actually  inflict  a 
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great  bodily  injury.  The  presumption  that  one  intends 
the  natural  result  of  his  act,  is  not  conclusive.  Further- 
more, as  to  the  use  of  a  pitchfork  necessarily  constituting 
more  than  assault  and  battery,  the  jury  in  this  case  found 
the  defendant  guilty  of  only  assault  and  battery,  and  that, 
even  in  the  use  of  the  pitchfork  in  the  manner  in  which  it 
was  used,  there  was  no  intent  to  inflict  a  great  bodily  in 
jury.  An  indictment  cannot  be  aided  by  intendment,  or 
an  omission  supplied  by  construction.  The  facts  necessary 
to  constitute  the  offense  must  be,  in  the  manner  indicated, 
set  out,  and  averred.  State  i?.  Potter,  28  Iowa  564.  The 
offense  charged  in  the  indictment  is  determined  by  the  state- 
ment of  facts  in  the  indictment,  and  not  by  the  designation 
given  to  the  offense  in  the  caption.  State  v.  Wyatt,  76 
Iowa  328;  State  v.  Barley,  181  Iowa  981.  An  indictment 
describing  the  offense  in  the  language  of  the  statute  will 
be  sufficient  without  naming  it;  but  naming  the  offense 
without  stating  the  facts  constituting  it  will  not  be  suf- 
ficient. State  V.  Shaw,  35  Iowa  575;  State  t?.  Davis,  41 
Iowa  311. 

It  is  true,  as  contended  by  the  State,  that  we  have 
said,  in  State  v.  Ockij,  165  Iowa  237,  and  other  cases,  that 
a  great  bodily  injury  cannot  be  accurately  defined.  This 
is  true,  of  course,  as  to  the  injury  itself;  but  there  could 
be  no  difficulty  in  this  case,  or  any  other,  in  charging,  in 
an  indictment,  that  the  acts  were  done  and  the  assault 
made  with  intent  to  inflict  great  bodily  injury.  Nothing 
could  be  simpler  or  easier  than  that,  and  that  is  the  lan- 
guage of  the  statute.  The  State  cites  us  to  State  v.  Mit- 
chell, 139  Iowa  455,  in  which  Mr.  Justice  McClain  ques- 
tioned the  correctness  of  the  majority  opinions  in  the  Clark 
and  Harrison  cases.  The  indictment  in  the  Mitchell  case 
charged  that  the  assault  was  made  with  a  shotgun,  which 
defendant  pointed  at  the  person  assaulted,  and  threatened 
to  shoot  said  person,  "with  intent  to  do  him  great  bodily 
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injury."    This  charges  precifiely,  as  we  think,  what  the  in- 
dictment in  the  instant  case  does  not  charge.    Judge  Mc- 
Clain  said,  in  that  case,  that  the  intent  to  do  great  bodily 
injury  is  not  left  to  inference  from  the  infliction  of  the  in- 
jury, but  is  specifically  alleged,  and  held  that  the  Clark  and 
Harrison  cases  are  authority  for  holding  the  Mitchell  in 
dictment,  which  does  thus  specifically  allege  the  statutory 
intent,  sufficient,  so  far  as  allegation  of  intent  is  concerned. 
In  the  Mitchell  case,  Mr.  Justice  Bishop  dissented,   Mr. 
Justice  Ladd  concurring  therein,  and  was  of  the  opinion 
that  the  indictment  charged  no  more  than  a  simple  assault. 
The  more  important  question  in  the  Mitchell  case  was  as  to 
the  sufficiency  of  the  allegations  in  the  indictment  of  the 
ability  to  commit  the  offense  charged,  because  there  was 
an  absence  of  allegation  that  the  gun  was  loaded. 

We  are  of  opinion  that  the  indictment  does  not  charge 
an  indictable  offense.  This  being  so,  it  is  not  necessaiy 
that  we  consider  other  errors  assigned.  The  cause  is  re- 
versed and  remanded  for  such  further  proceedings  as  may 
be  in  harmony  with  the  law. — Reversed. 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Martha  J.  Swift,  Appellant,  v.  Board  of  Supervisors  of 

Davis  County  et  al.,  Appellees. 

HIGHWATS:  Where  AU  Parties  Ooxuent  and  Seqneet.  An  unquali- 
fled  written  request  to  the  board  of  supervlBors  to  eetablisb 
a  specifled  highway,  signed  by  all  the  owners  of  land  which  will 
be  taken  for  the  highway,  empowers  the  board  to  proceed  to  tl^e 
establishment  of  the  highway  without  the  appointment  of  a  ooni* 
missioner,  without  the  service  of  notice  to  anyone,  and  without 
regard  to  undisclosed  claims  for  damages  in  favor  of  any  pe- 
titioner. 

Appeal   from   Davis   District   Cowt.-^.    W.    Vhrmiuon, 

Judge. 
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February  17,  1919. 

Certiorari  proceedings  to  test  the  authority  of  a  board 
of  supervisors  in  establishing  a  highway.  On  hearing,  the 
proceedings  were  dismissed.     Plaintiff  appeals. — Affirmed, 

Henry  C.  Taylor  and  Buell  McCashy  for  appellant. 

T.  A,  Qoodson,  for  appellees. 

Ladd,  C.  J. — On  February  29, 1916,  a  petition  was  filed, 
in  words  following: 
"To  the  Board  of  Supervisors  of  Davis  County,  Iowa: 

"The  undersigned  ask  that  a  highway  60  feet  wide,  com- 
mencing at  the  center  of  Section  12,  Twp.  69  N.,.R.  14  W., 
running  thence  W.  along  the  center  line  of  Section  12  about 
one-fourth  mile;  thence  S.  one-fourth  mile  to  intersect  the 
present  highway;  and  terminating  at  or  near  the  school- 
house  grounds,  be  established. 

"Martha  J.  Swift,  Larrissa  A.  Adams,  Hardy  Richard- 
son, R.  G.  Hardy,  Q.  E.  Mather,  F.  L.  Stanford,  and 
twenty-eight  others." 

The  road  petitioned  for  was,  on  the  30th  of  December, 
1916,  by  resolution  of  the  board  of  supervisors,  "estab- 
lished and  same  hereby  become  a  public  highway  from  the 
passage  of  this  resolution,  and  the  county  will  put  same  in 
traveling  condition."  This  was  followed  with  a  provision 
relating  to  an  arrangement  with  one  Adams,  concerning 
connecting  roads.  The  plaintiff  was  owner  of  the  N^,^  SWVi 
of  said  Section  12,  except  the  east  6^/4  Acres,  and  this  ap- 
peared on  the  transfer  books.  This  land  had  been  owned 
by  her  for  many  years.  It  abutted  on  the  roads  sought  to 
be  established  and  vacated  respectively;  but,  though  she 
had  a  claim  for  damages  to  file  because  of  such  establish- 
ment, she  neither  notified  the  board  of  supervisors  thereof 
nor  filed  such  claim. 

!Qad  the  board  of  supervisors  authority  to  establish  the 
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highway  petitioned  for,  under  Section  1512  of  the  Code,  or 
must  the  procedure  prescribed  in  Code   Section   1484  et 
seq.   have  have  been  followed?     Appellant  contends  that 
the  latter  course  must  have  been  pursued.     The  language 
of  the  petition  was  that  of  the  form  set  out  in  the  above 
section,  and  counsel  argue  that  the  sections  following  were 
not  complied  with,  in  that:  (1)  No  road  answering  the  de- 
scription in  the  petition  was  established;  (2)  no  bond  was 
given,  as  required  by  Code  Section  1485;  (3)  no  one  was 
appointed  commissioner,  as  exacted  in  the  next  section: 
(4)   no  report  of  commissioner  was  filed  with  the  county 
auditor,  under  Code  Section  1488;   (5)   no  day  was  fixed 
when  the  report  would  be  acted  on,  before  which  all  ob- 
jections   and    claims    for   damages    should    be   interposed 
((yode  Section  1493) ;  and  no  notice  was  served  or  published, 
as  exacted  by  Section  1495,  Code  Supplement,  1913.    Such, 
ordinarily,  must  have  been  the  general  course  of  procedure, 
had  the  petition  not  been  signed  by  all  those  owning  the 
strip  of  ground  proposed  to  be  used, — though  the  require 
ment  of  a  bond  has  been  held  to  be  directory   {State  v. 
Barlow.  61  Iowa  572) ;  and  those  who  signed  the  petition 
are  not  in  a  situation  to  complain  of  not  being  served  with 
notice,  if  no'  damages  are  claimed  by  them.     8tiMivam>  r. 
RohMnSy  109  Iowa  235.    As  to  all  others,  service  of  notice, 
such  as  is  prescribed  in  Section  1495  of  the  Code  Supple- 
ment, 1913,  is' jurisdictional.    Moffitt  v,  BraAnard,  92  Iowa 
122 ;  Chicago,  R,  I,  &  P.  R,  Go,  v,  Ellithorpe,  78  Iowa  415 ; 
Btate  V.  Anderson,  39  Iowa  274 ;  Snyder  v,  Foster^  77  Iowa 
638;  State  v.  Berry,  12  Iowa  58.     As  appellant  claimed 
damaget),  she  might  be  heard  to  complain  of  not  having  been 
served,  but  for  Section  1512  of  the  Code,  which  declares 
that: 

"Roads  may  be  established  without  the  appointment 
of  a  commissioner,  if  the  written  consent  of  all  the  owners 
of  the  land  to  be  used  for  that  purpose  be  first  filed  in  the 
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auditor's  office;  aud  the  board,  if  satisfied  that  the  pro- 
posed road  is  of  sufficient  public  importance  to  be  opened 
and  worked  by  the  public^  shall  make  an  order  establishing 
the  same.  If  a  survey  is  necessary,  the  board,  before  order- 
ing the  same,  may  require  the  parties  asking  such  establish- 
ment to  pay  or  secure  the  payment  of  the  expenses  thereof." 
The  consent  contemplated  in  this  section  is  unquali- 
fied, unconditional,  and  absolute  in  its  nature,  and,  upon 
the  filing  of  such  a  consent  of  all  the  owners  of  the  land  to 
be  used,  the  board  of  supervisors  may,  but  are  not  bound 
to,  establish  the  road.  If  the  consent  is  on  some  condition, 
as  that  a  claim  of  damages  shall  be  filed  and  considered,  or 
on  some  other  contingency,  then  it  is  not  such  as  to  author- 
ize the  board  to  proceed  without  the  appointment  of  a  com- 
missioner. That  "all  the  owners  of  the  land  to  be  used" 
signed  the  petition  is  not  questioned.  Did  they  thereby, 
consent  to  the  establishment  of  the  highway?  They  thereby 
asked  in  writing  that  it  be  established,  and  how  were  it 
possible  to  so  request  without  consenting  that  this  be  done? 
To  ask  necessarily  implies  consent  that  the  thing  requested 
be  granted;  and,  in  petitioning  for  the  establishment  of 
this  road,  every  signer  necessarily  consented  in  writing  that 
the  board  of  supervisors  establish  the  road.  All  are  pre- 
sumed to  have  concurred  in  filing  the  petition,  and  must 
have  known  that  ^hey  constituted  "all  the  owners  of  the 
land  to  be  used;"  and,  having  so  filed  a  petition  carrying 
an  absolute  and  unconditional  consent  to  the  establish- 
ment of  the  highway,  neither  plaintiff  nor  any  other  is  in 
a  situation  to  object  to  an  order  establishing  the  highway, 
as  authorized  by  Section  1512  of  the  Code.  If  not  content 
with  such  course,  the  owner's  name  must  have  been  with- 
drawn, or  the  consent  qualified  in  a  manner  to  render  it 
ineffectual  as  consent.  All  owners  of  the  land  to  be  used 
having  consented  to  the  establishment  of  the  road,  the  neces- 
sity of  appointing  a  commissioner  to  report  might  be  dis- 
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pensed  with,  and  so  doing  obviated  the  requirement  of  serv- 
ice of  notice  personally  and  by  publication.  Heery  v.  Rob- 
erta, 186  Iowa (May  14,  1919). 

Under  Chapter  1  of  Title  VIII  of  the  Code,  anyone, 
whether  an  abutting  owner  or  not,  may  petition  for  the 
establishment  of  a  highway  for  the  public;  and  the  pro- 
cedure prescribed  in  Section  1484  et  seq.  is  to  be  pursued. 
If  "all  the  owners  of  the  land  to  be  used"  for  such  highway 
join  in  a  petition  to  the  board  of  supervisors  requesting 
such  establishment,  thereby  giving  written  consent  thereto, 
the  appointment  of  a  commissioner  is  unnecessary.  Sec- 
tion 1512,  Code.  A  day  for  hearing  objections  and  claims 
for  damages  is  to  be  fixed  only  upon  a  favorable  report  of 
the  commissioners  (Section  1493,  Code),  and  only  on  the 
fixing  of  such  day  i6  notice,  personal  and  by  publication, 
.  exacted  by  Section  1495  of  the  Code  Supplement,  1913. 
By  implication,  then,  fixing  a  day  for  hearing  and  service 
of  notices  is  dispensed  with  by  the  elimination  of  a  com- 
missioner, under  Section  1512  of  the  Code. 

We  are  not  saying  that  the  board  of  supervisors  may 
not,  in  a  case  like  this,  appoint  a  commissioner,  and  pursue 
the  procedure  pi-escribed  in  Section  1484  et  seq,,  but  that 
where,  as  in  a  case  like  this,  all  the  owners  of  land  to  be 
used  consent  in  writing,  by  asking  the  board  of  supervisors 
to  establish  a  road,  that  body  is  authorized  so  to  do  with- 
out the  appointment  of  a  commissioner  or  the  service  of 
notice,  personal  or  by  publication,  even  though  one  of  such 
owners  has  a  claim  of  damages  which  has  not  been  filed, 
and  the  intention  to  file  is  undisclosed. 

We  are  of  opinion  that  the  board  of  supervisors  acted 
within  the  authority  conferred  by  Section  1512  of  the  Code, 
in  establishing  the  highway.  The  point  is  made  that  the 
description  of  the  road  in  the  petition  is  too  vague  and 
indefinite  to  invoke  action  (Tengel  v,  Allen,  179  Iowa  633) ; 
but,  as  this  question  was  not  raised  in  the  trial  court,  it 
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ought  not  be  reviewed  on  appeal.  We  are  content  with 
the  order  of  the  trial  court  in  dismissing  the  proceedings 
in  certiorari,  and  the  same  is — Affirmed. 

Evans,  Preston,  and  Salinger,  JJ.,  concur. 


Town  of  Williams,  Incorporated,  Appellee,  v.  Iowa  Falls 

Electric  Company,  Appellant 

PABTIES:    Municipal  OorporatlonB.    A  municipal  corporation  which 

1  is  a  customer  of  a  public  utility  corporation  may  maintain  in- 
Jtmctfon  to  prevent  an  unauthorized  or  unjustified  increase  in 
rates. 

INJUKOnON:     Status  Quo  on  Proposed  Increase  of  TJtUity  Bates. 

2  A  paper  showing,  by  a  public  utility  corporation  (which  pro- 
poses to  increase  existing  rates  for  electric  light,  in  opposition 
to  the  terms  of  an  admitted  ordinance),  that  existing  rates  are 
non-compensatory,  furnishes  sufficient  basis  for  the  dissolution 
of  a  temporary  injunction  against  such  threatened  increase, 
when  viewed  in  the  light  of  the  established  principles  of  law 
(1)  that  the  power  to  fix  such  rates  is  an  exercise  of  the  police 
power,  (2)  that  such  power  is  purely  legislative,  (3)  that  such 
power  cannot  be  the  subject  of  contract,  in  the  absence  of  un- 
mistakable grant,  and  that  such  grant  has  been  withheld  in  this 
state,  (4)  that  all  such  rates  must  be  compensatory, — in  short, 
that  no  contract,  ordinance,  or  estoppel  can  stand  in  the  way  of 
a  proper  increase  of  non-compensatory  rates, — and  when  it  is 
further  made  to  appear  that  such  dissolution  will  more  clearly 
maintain  the  status  quo^  pending  the  final  hearing  on  such  pro- 
posed increase,  than  would  be  accomplished  by  a  continuance  of 
the  injunction. 

Appeal  from  Hamilton  District  Court, — R.   M.   Wright, 

Judge. 

February  17,  1919. 

Appeal  from  refusal  to  dissolve  a  temporary  injunc- 
tion,  granted  at  the  suit  of  the  plaintiff  town. — Reversed 
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and  refMmded. 

William  Chambei'lmn,  John  A.  Reed,  and  WiUiam 
Smyth,  for  appellant. 

Chase  d  Chase,  for  appellee. 

Salinqbr^  J. — I.  The  defendant  Electric  Company  is 
operating  under  a  franchise  and  ordinance  granted  and 
enacted  by  the  plaintiff  town.  Said  ordinance  provides 
that  rates  therein  stated  shall  be  in  force  for  10  years  en- 
suing^ and  shall  continue  in  force  ''until  a  readjustment 
of  rates  is  demanded  by  the  town  or  the  grantee."  The 
company  has  notified  its  patrons  that  service  will  be  dis- 
continued, unless  rates  10  per  cent  higher  than  the  max- 
imum rates  fixed  in  said  ordinance  be  paid.  By  a  petition 
to  enjoin  this  proposed  action  on  part  of  the  company,  the 
plaintiff  town  contends  that  no  readjustment  has  been  de- 
manded; that  the  proposed  increase  ''is  contrary  to  the 
franchise  and  agreement  made  by  the  defendant  with  the 
plaintiff,  and  is  unauthorized  and  void/'  and  is  without 
authority  of  law.  The  answer  of  the  defendant  asserts  that 
a  readjustment  has  been  demanded  and  refused;  that,  by 
reason  of  changed  economic  conditions,  beyond  the  control 
of  either  party,  said  maximum  rates  have  become  inad- 
equate, and,  in  effect,  confiscatory;  and  that,  if  the  fran- 
chise rates  be  increased  as  is  proposed  by  defendant,  the 
new  rate  will  still  be  less  than  adequate  and  compensatory. 
The  trial  court  granted  a  temporary  injunction,  restrain- 
ing defendant  from  exacting  said  increase  in  rates.  A  mo- 
tion to  dissolve  this  writ  was  denied,  and  defendant  ap- 
peals from  that  ruling. 

II.  If  the  temporary  injunction  stands,  it  may  hap- 
pen that  the  final  decision  will  sustain  the  proposed  in- 
crease, and  that  some  of  the  patrons  will  default  in  paying 
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the  increase.     And  the  appellant  contends 
'  nidpai  cor-         that  the  plaintiff  town  may  not  maintain 

poratlons. 

this  action,  because,  for  one  thing,  it  has  no 
power  to  obligate  itself  what,  in  the  supposed  case,  inhabi- 
tant patrons  will  fail  to  pay.  Some  phases  of  this  argu- 
ment will  be  considered  in  another  connection.  If  we  as- 
sume, for  the  sake  of  the  argument,  that  the  town  may 
not  so  bind  itself,  and  further  assume  it  is  not  so  acting 
as  an  arm  of  the  state  as  that  no  bond  is  required  of  it,  yet 
appellee  has  sufQcient  interest  to  maintain  this  suit.  For 
defendant  has  answered  that,  from  the  date  of  the  grant- 
ing of  the  franchise,  it  has  "furnished  electric  light  and 
power  service  to  the  plaintiff  and  its  inhabitants  at  the 
rates  specified  in  said  ordinance."  Therefore,  it  appears 
that  the  plaintiff  town  itself,  as  well  as  its  inhabitants, 
is  a  customer  of  defendant.  That  being  so,  plaintiff  surely 
may  protect  itself,  if  an  unauthorized  or  unjustified  in- 
crease in  the  rates  that  it  itself  is  paying  as  a  consumer  U 
threatened.  But  see  Phelan  v.  Boone  Ods  Co,,  147  Iowa 
626;  and  5  McQuillin  on  Municipal  Corporations,  Section 
2505. 

III.  It  is  fairly  apparent  what  the  final  decree  will 
have  to  settle.  But  the  parties  are  agreed,  and  appellee 
cites  decisions  from  this  court  to  sustain  its  assertion,  that 

these  ultimate  questions  may  not  be  deter 
^'  It«iiS^o"oii      nained  on  this  appeal.    Therefore,  the  sole 
crell^of*"'        dispute  now  is.  What  shall  be  done  to  as- 
Dtiiity  rates.        ^^^  effectiveness  of  the  final  decision  ?    In 

Wehnn4m  v,  Moore,  177  Iowa  542,  we  hold  that,  in  preserv- 
ing such  status,  the  so-called  '^balance  of  convenience  rule" 
is  fo  be  applied.  True,,  in  that  case,  the  question  was  wheth- 
er a  member  of  this  court  might,  by  order,  preserve  the 
status,  pending  appeal, — whether  any  order  should  issue. 
True  that,  in  the  case  at  bar,  the  question  is.  Which  of  twr 
methods  will  best  save  the  status,  pending  litigation  be- 
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low?  But  these  differences  are  merely  adventitious;  and 
in  both  cases,  the  ultimate  question  is.  What  is  best  cal- 
culated to  make  the  final  judgment  effective?  The  "bal- 
ance of  convenience  rule"  is,  as  its  name  indicates,  a  test 
to  determine  what  order  will,  with  the  least  inconvenience 
to  either  party,  assure  the  victorious  one  the  fruits  of  his 
decree.  It  follows  that  no  party  may  ask  to  be  assured 
that  any  judgment  he  obtains  shall  be  effective,  if  "it  is 
reasonably  clear*'  that  the  position  in  court  upon  which 
he  seeks  judgment  "is  altogether  without  any  just  founda- 
tion." Wehrmcm  v.  Moore,  supra.  If  it  may  be  said,  on 
the  application  for  such  interlocutory  relief,  that,  as  mat- 
ter of  law,  it  is  clear  he  will  never  have  any  rights  to  pro- 
tect, it  is  idle  to  inquire  what  will  best  protect  rights  that 
will  never  accrue. 

On  this  appeal,  we  can  decide  nothing  save  whether  it 
may  be  said  now  that  the  claims  of  defendant  have  no  "just 
foundation."  We  gather  that  these  claims  are  the  follow- 
ing: 

a.  The  power  to  fix  rates  is  purely  governmental  and 
legislative.  So  hold  Rogers  Park  Water  Co.  v.  Fergus, 
180  U.  S.  624 ;  Home  Tel,  d  Tel,  Oo,  v.  City  of  Los  Angeles, 
211  U.  S.  265;  City  of  Tipton  v.  Tipton  L.  d  H.  Co,  176 
Iowa  224;  3  Dillon  on  Municipal  Corporations  (5th  Ed.), 
Section  1325;  and  4  McQuillin  on  Municipal  Corporations 
(1912),  Section  1729,  approved  in  the  Tipton  case.  The 
fixing  of  rates  by  ordinance  is,  in  a  sense,  an  exercise  of 
the  police  force.  Wherefore,  a  fine  is  enforcible  for  violat- 
ing the  provisions  of  the  ordinance.  Tipton's  case,  176 
Iowa  224. 

b.  The  legislature  can  give  power  to  a  town  to  con- 
tract that  rates  fixed  shall  not  be  changed  for  a  stated 
period;  but  authority  "to  regulate  and  fix"  rates  does  not 
authorize  such  a  contract.  Power  to  make  such  a  one  can 
be  given  by  unmistakable  grant  alone;  and  without  such 
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grant,  no  contract  that  rates  shall  be  unalterable  is  valid. 
That  has  support  in  Roaeora/ns  r.  United  States,  165  U.  S. 
267,  263,  and  in  Umted  States  v.  Jackson,  143  Fed.  783,  at 
787,  788.  This  is  so  because  enforcing  such  an  one  would, 
in  whole  or  in  part,  extinguish  an  undoubted  governmental 
power.  So  hold«  Home  Tel  Co.  v.  City,  211  U.  S.  265.  In 
this  state,  no  question  can  arise  whether  the  power  to  make 
such  contract  has  been  granted;  because  Section  726,  Code 
Supplement,  1913,  expressly  forbids  making  such  a  contract. 
That  is  the  holding  in  Tipton/s  case,  176  Iowa  224,  and  in 
Iowa  R.  d  L.  Co.  V.  Jones  Auto  Co.,  182  Iowa  982.  The 
fixing  of  maximum  rates  in  a  franchise  ordinance 
is,  therefore,  not  a  contract  that  such  rates  may  not  be 
changed  before  the  time  stated  in  such  ordinance  has  lapsed. 
It  has  been  held  that  approval  of  such  rates  by  the  approva] 
of  the  franchise  on  the  part  of  the  electors  is  merely  an  ap- 
proval of  the  rates  fixed  by  the  franchise  as  rates  tempo- 
rarily settled,  with  distinct  understandil^g  that  the  council 
might  change  these  rates,  either  upward  or  downward. 
Iowa  R.  d  L.  Co.  V.  Jones  Auto  Co.,  182  Iowa  982,  so  hold». 
To  like  effect  is  Rogers  Park  Water  Co.  v.  Fergus,  180  U. 
S.  624. 

c.  The  next  proposition  ui^ed  is  that  something  that 
one  party  may  change  without  the  consent  of  the  other  is 
not  a  contract.  To  this  we  have  to  say  that,  in  rate  cases, 
the  proposition  that  nothing  is,  in  the  true  sense,  a  contract, 
unless  there  be  a  reciprocal  obligation,  and  unless  the  al- 
leged contract  is  binding  on  both,  has  the  approval  of  nu- 
merous decisions  in  the  Supreme  Gourt  of  the  United  States^ 
those  of  other  Federal  courts,  and  of  courts  of  last  resort 
in  many  of  our  sister  states. 

d.  Next,  it  is  urged  that  this  is  not  changed  by  any 

estoppel  arising  from  the  fact  that  the  service  company 

has  proceeded  under  the  franchise  grant.    This  is  held  in 

State  V.  Chariton  Tel.  Co.,  173  Iowa  497,  and  in  many  de- 
void. 185  I  A.— 82 
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cisions  by  the  Supreme  Court  of  the  United  States  and  by 
other  courts  of  high  standing. 

e.  Finally,  it  is  said  that  the  sole  limitation  upon  the 
governmental  power  to  fix  rates,  and  upon  the  right  of 
the  service  company  to  demand  a  change  to  higher  rates, 
is  that  all  rates  shall  be  just  and  reasonable.  This  is  held 
in  Iowa  R.  d  L.  Co.  v.  Jones  Auto  Co.,  supra,  Tipton's  case 
176  Iowa  224,  and  in  Abbott  on  Municipal  Corporations, 
Section  915,  approved  in  the  Tipton  case.  The  schedule 
fixed  is  presumed  to  fix  rates  that,  ^^taking  into  account  the 
entire  business,  would  yield  adequate  returns  in  the  way 
of  profits."  So  holds  City  of  Buffalo  <?.  Buffalo  Gas  Co., 
81  App.  Div.  505  (80  N.  Y.  Supp.  1093),  approved  in  Tip- 
ton's  case.  It  follows  there  is  no  occasion  for  unalterable 
rates,  since  all  rates  must,  at  all  times,  be  reasonable,  fair, 
adequate,  and  non-conflscatory, — since  the  municipality  may 
not  use  its  governmental  powers  to  confiscate,  nor  the  serv- 
ice company  demand  excessive  rates.  So  holds  Rogers  Park 
Water  Co.  v.  Fergus,  180  U.  S.  624. 

In  the  last  analysis,  the  contention  of  the  appellant, 
up  to  this  point,  is  that  no  contract,  no  estoppel,  no  ordi- 
nance, nor  refusal  to  amend  an  ordinance,  stands,  or  can 
stand,  in  the  way  of  raising  the  rates  fixed  by  the  plaintiff 
to  a  just  rate,  provided  defendant  can  establish  that  the 
rates  fixed  by  the  ordinance  of  plaintiff  are  not  now  just, 
reasonable,  and  fairly  compensatory.  As  has  been  shown, 
this  position  is  well  sustained  by  authority.  Hence  we 
cannot  say,  at  this  time,  that  it  is  clear  that  such  claim 
should  not  be  sustained  on  final  hearing.  The  ultimate 
claim  made  by  the  defendant  is  that,  if  rates  fixed  by  ordi- 
nance are  not  just,  reasonable,  and  compensatory,  and  the 
municipality  refuses  to  change  such  rates  so  that  they  will 
be  that,  then  the  defendant  may  exact'  an  increase  from  its 
patrons,  and,  if  it  be  attempted  to  restrain  collection,  it 
may  successfully  defend,  by  showing  that  the  increase  is 
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justly  due  it.  We  are  of  opinion  that  claiming  the  right  so 
to  defend  is  not  an  unreasonable  deduction  from  what  we 
hare  shown  to  be  established  by  authority.  Some  reasons 
for  this  view  will  be  stated  in  another  connection.  At  any 
rate,  the  basis  of  the  deduction  cannot  be  held  to  be  un- 
sound, since,  as  said,  it  is  well  fortified  by  authority.  And 
the  deduction  itself  cannot  be  said  to  be  so  clearly  un- 
tenable, if  untenable  at  all,  as  that  we  should  refuse  to 
preserve  the  status,  on  the  theory  that  defendant  is  clearly 
not  entitled  to  rdief  on  final  hearing. 

IV.    The  n^Et  question  is:    .Which  method  proposed 
will,  with  the  least  possible  inconvenience  to  either,  assure  * 
each  that  such  judgment  as  he  might  obtain  shall  be  effec- 
tive? 

The  appellee  contends,  first,  that  whether  a  temporary 
injunction  shall  be  dissolved  leaves  so  much  in  the  dii»- 
cretion  of  the  court  as  that  we  may  not  interfere  on  appeal. 
If  that  be  so,  thus  broadly  stated,  the  undoubted  right  to 
appeal  would  be  of  little  value.  Keeping  in  mind  that  the 
legislature  has  granted  the  right  to  appeal  from  a  refusal 
to  dissolve  a  temporary  injunction,  we  hold  that  refusal 
to  dissolve  is  discretionary  only  where  the  propriety  of  the 
ruling  involves  a  consideration  of  a  fact  question,  and  that, 
whenever  the  appeal  from  the  denial  of  a  motion  to  dis- 
solve presents  questions  of  law  only,  the  appellate  review 
is  as  broad  as  it  is  on  the  review  of  any  law  question.  This 
distinction  has  been  so  often  made  that  we  deem  citations 
superfluous.  But  see  Burlington^  C.  R.  d  N.  R.  Go.  v.  Dey, 
82  Iowa  312,  at  343. 

So  we  reach  the  question  whether  the  method  advo- 
cated by  appellant  is  not,  as  matter  of  law,  preferable  to 
keeping  the  temporary  injunction  in  force.  It  contends 
that  the  method  it  proposes  best  serves  the  'balance  of 
convenience."  Its  method  is  defined  in  both  its  answer  and 
its  motion  to  dissolve,  and  is  an  offer  ^^to  deposit  with  some 
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trustee,  to  be  named  by  this  court,  and  as  a  fund  in  court, 
all  sums  collected  by  this  defendant  company  in  excess  of 
said  ordinance  rates,  said  fund  in  court  to  be  held  by  such 
trustee  until  the  final  determination  of  this  action,  and 
then  either  repaid  to  the  electric  consumers  of  the  town  of 
Williams  or  to  this  defendant,  as  the  final  equities  of  the 
case  may  demand ;''  and  it  oflfers  to  file  with  the  trustee 
the  sums  paid  in  on  the  excess  rates  by  each  consumer.    We 
find,  on  examination,  that,  on  stay  orders  in  rate  contest 
cases,  it  has  been  the  practice  of  the  members  of  this  court 
and  of  the  court  to  safeguard  the  status  by  requiring  such 
'  deposit  aa  the  defendant  tenders,  and  think  that  the  prac- 
tice is  justified  by  reason.     If  the  temporary  injunction 
stands,  and  it  shall  finally  be  found  that  the  defendant  is 
entitled  to  the  increased  rates,  it  may  be  compelled  to  bring 
numerous  suits  for  small  sums,  and  may  find  that  many  of 
the  debtors  have  either  removed  from  the  jurisdiction  or 
have  become  insolvent     On .  the  other  hand,  if  the  town 
shall  prevail  finally,  the  fund  in  court  will  give  it  and  its 
inhabitants  ample  protection,  without  any  loss  and  with- 
out any  substantial  inconvenience.     The  doubt  suggested 
as  to  the  validity  of  the  injunction  bond  is,  as  we  have  said, 
not  material  on  the  right  of  plaintiff  to  sue,  but  such  doubt 
furnishes  an  additional  reason  for  favoring  the  method  pro- 
posed by  defendant.    We  hold,  therefore,  that,  under  the 
^^alance  of  convenience"  rule,  the  temporary  injunction 
should  be  dissolved,  when  said  fund  in  court  is  substituted. 
In  view  of  the  conclusions  finally  reached  on  this  ap- 
peal, and  of  the  manner  in  which  the  dispute  on  the  appeal 
is  narrowed  by  the  presentation  thereof,  several  practice 
points  made  by  the  parties  respectively  require  no  con- 
sideration. 

The  cause  is  remanded  for  action  in  harmony  with  thiA 
opinion. — Reversed  and  remanded. 

Ladd,  G.  J.,  Evans  and  Pbbston^  JJ.,  concur. 
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John  P.  Wbisbe,  Appellee,  v.  E.  E.  Rowb^  Appellant. 

VENBOB  AMD  PUB0HA8EB:    Aborttve  Tender  of  Performance.    A 

1  tender  of  performance  by  a  vendor,  at  a  time  when  he  is  wholly 
unable  to  perform,  is  a  nullity,  and  therefore  calls  for  no  ten- 
der of  performance  by  the  vendee.     V 

VEMDOB  AMD  PUB0HA8BB:    Mutual  Failure  to  Tender  Perform- 

2  aaea.  Mutual  failure  to  tender  performance  within  a  stipu- 
lated time  limit  automatically  continues  life  of  contract. 


Appeal  from  Woodbury  District  Court. — J.  W.  Andbeson, 

Judge. 

Fbbruary  17,  1919. 

Action  at  law  to  recover  t500  purchase  money  paid 
upon  a  land  contract  which  the  plaintiff  rescinded  on  ac- 
count of  alleged  breach  by  the  defendant.  There  was  a 
verdict  for  the  plaintiff,  and  the  defendant  appeals. — Af- 
firmed. 

F.  L.  Ferris  and  O,  N.  Jepson,  for  appellant. 

Henderson,  Frihourg  d  Hatfield,  for  appellee. 

Evans,  J. — On  January  4,  1915,  the  plaintiff  and  de- 
fendant entered  into  a  written  contract,  whereby  the  de- 
fendant purported  to  sell,  and  ^he  plaintiff  to  buy,  160 

acres   of    land,    for   the   consideration    of 
^  J^SSSan^       112,800.    Five  hundred  dollars  was  paid  on 
te^p^       the  contract.     For  the  remainder  of  the 


f6taw<i««.  purchase  price,  f  6,500  in  mortgages  were  to 

be  assumed,  and.  the  balance,  |5,800,  was  to  be  paid  at  the 
time  of  delivery  of  deed.  The  defendant  was  to  furnish 
an  abstract,  showing  good  and  merchantable  title,  and  to 
deliver  a  warranty  deed,  all  to  be  done  within  30  days.  On 
January  13th,  the  defendant  caused  the  plaintiff  to  be  fur- 
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niched  with  an  abstract  of  title,  which  was  examined  by 
plaintiff's  attorney.  Some  formal  defects  in  the  chain  of 
title  were  pointed  out  by  the  examining  attorney.  The  de- 
fendant proceeded  to  amend  snch  defects,  and  acquired  the 
necessary  instruments  for  the  purpose,  by  the  morning  of 
February  5th.  The  time  limit  specified  in  the  contract  ex- 
pired on  February  3d. '  No  place  of  performance  was  sped- 
fied  in  the  contract.  The  parties  did  not  meet  on  February 
3d  or  4th ;  nor  does  it  appear  that  any  attempt  to  meet  was 
made  by  either.  On  the  morning  of  February  5th,  the  de- 
fendant phoned  to  the  plaintiff  that  he  had  acquired  all 
necessary  papers,  and  was  then  able  and  ready  to  close  the 
deal.  In  response  to  the  notification,  the  plaintiff  stated 
that  he  had  withdrawn  from  the  contract,  because  of  the 
failure  of  the  defendant  to  comply  therewith  within  the 
time  limit.  The  question  has  been  considerably  discussed 
in  the  briefs  whether  the  plaintiff  had  the  right  to  rescind 
the  contract  on  the  mere  ground  that  the  defendant  had 
failed  to  tender  performance  within  the  time  limit. .  In  view 

of  the  fact  already  noted,  that  the  plaintiff 

^*  puiiSffABTOf       himself  did   not  offer  performance  at  any 

to"  tender  p5^     time  prior  to  February  5th,  the  contract 

was  thereby  continued  in  force.  Either  par 
ty  could  put  the  other  in  default  by  a  tender  and  demand. 
Waters  v.  Pearson,  163  Iowa  391 ;  Wright  i>.  Stoigart,  172 
Iowa  743 ;  Miller  v.  McCotmell,  179  Iowa  377. 

On  February  8th,  the  defendant  served  upon  the  plain- 
tiff a  written  offer  and  demand  of  performance,  and  a  no- 
tice of  intention  to  declare  a  forfeiture.  It  appears,  how- 
ever, that,  though  the  defendant  said,  on  February  5th,  that 
he  was  ready  and  able,  and  though  he  repeated  in  writing 
the  same  offer  on  February  8th,  he  was  not,  in  fact,  ready 
or  able  to  perform  on  either  date.  The  title  to  the  land  was 
not  in  the  defendant.  It  was  in  the  Levitt  Investment  Com- 
pany.   The  defendant  had  a  contract  for  the  purchase  with 
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the  Levitt  Investment  Company.  The  terms  of  that  con- 
tract do  not  appear  in  the  record.  According  to  the  de- 
fendant's testimony  as  a  witness,  he  did  not  receive  his 
title  nntil  Pebmary  10th.  His  deed  was  not  filed  nntil 
March  2d.  It  conld  not,  therefore,  have  appeared  npon  his 
abstract  of  title  before  that  date.  To  add  to  the  complica- 
tion, the  deed  delivered  to  the  defendant  conveyed  to  him 
only  an  undivided  one  half  of  the  property,  and  conveyed 
the  other  undivided  one  half  to  one  Warren  Sellers.  Sel- 
lers was  not  a  party  to  the  contract,  nor  is  his  apparent 
connection  with  the  title  acquired  from  the  Levitt  Invest- 
ment Company  explained  in  the  evidence  in  any  manner. 
The  result  is  that  the  tender  and  demand  by  the  defendant 
were  premature,  in  the  sense  that,  at  the  time  of  such 
tender,  he  was  not  ready  and  able  to  perform  it,,  and  was, 
therefore,  not  entitled  to  make  a  demand  upon  plaintiff. 
It  goes  without  saying  that  the  plaintiff  was  justified  in 
refusing  the  demand.  Under  the  circumstances  here  in- 
dicated, he  was  not  bound  to  make  a  tender  to  the  defend- 
ant. Nelson  v.  Chingren'f  132  Iowa  383.  The  defendant's 
false  offer  and  premature  demand  amounted  to  a  breach 
on  his  part,  and  the  plaintiff  thereby  became  entitled  tc 
rescind.  Such  was  the  holding  of  the  trial  court,  and  its 
judgment  is — Affirmed. 

JjAdd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


JuANiTA  WONDBRLY,  Appellant,  V.  Frank  Obrtbl,  Appellee. 

APPEAL  AND  EBBOB:  Failure  to  Exc^t.  When  a  motion  for  *> 
directed  verdict  is  sustained  on  several  different  grounds,  among 
which  is  one  which  asserts  the  non-existence  of  the  one  act  of 
negligence  alleged,  plaintiff  must  except  to  the  ruling  on  said 
latter  ground,  in  order  to  preserve  anything  for  review  on  ap- 
peal. 
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Appeal  from  Lee  District  Court. — W.  S.  Hamilton^  Judge. 

Pbbeuary  17,  1919. 

Plaintiff  and  appellant  chai^d  that  certain  negli- 
gence of  appellee  in  driving  an  automobile  caused  a  colli&ion 
between  said  automobile  and  a  motorcycle  upon  which 
plaintiff  was  riding,  and  that  thereby  she  was  injured.  She 
appeals  because  the  court  directed  the  jury  to  return  a  ver- 
dict against  her. — Affirmed. 

Hughes,  Rankin  d  Dolan,  for  appellant. 

m 

Frank  Oertel  and  W,  C.  Blood,  for  appellee.  '  ~ 

Salingee^  J. — I.  From  the  petition  as  originally 
drawn,  the  plaintiff  withdrew  the  all^ation  that  defendant 
drove  his  automobile  at  a  dangerous  and  unlawful  rate  of 
speed,  and  the  further  allegation  that  defendant  gave  no 
warning,  either  by  sounding  of  his  horn  or  otherwise.  On 
the  authority  of  Monaghan  v.  Equitable  L.  Ins,  Co.,  184  Iowa 
862,  verdict  was  rightly  directed  for  defendant  unless 
plaintiff  has  some  substantial  Evidence  of  such  charge  of 
negligence  as  remains  in  her  petition  after  said  elimina- 
tions by  withdrawal.  What  remains  of  the  petition  de- 
clares that  plaintiff,  with  her  brother,  was  riding  a  motor- 
cycle on  the  crossing  of  Seventh  and  Main  Streets,  on  the 
right  side  of  said  "street;"  that  defendant  was,  about  the 
same  time,  coming  in  an  automobile  down  Main  Street 
from  the  west  on  the  opposite  side,  on  the  right  side  of  said 
street,  "and,  when  approaching  the  westerly  comer  of  said 
Seventh  and  Main  Streets,  turned  and  angled  across  easter- 
ly to  said  left  side  of  Main  Street,  and  so  negligently  and 
carelessly  drove  his  said  automobile  in  and  upon  plaintiff 
while  she  was  so  riding  upon  said  motorcycle  •  •  • 
Defendant  negligently  and  carelessly  and  knowingly  ran 
upon  and  over  the  plaintiff."     This  seems  to  us  to  be  a 
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declaration  which  limits  the  negligence  allied  to  turning 
and  angling  from  the  westerly  comer  of  Seventh  and  Main 
Streets  across  easterly  to  the  left  side  of  Main  Street.    The 
first  ground  of  the  sustained  motion  to  direct  verdict  is 
that  there  is  no  foundation  in  the  record  showing  defendant 
turned  and  angled  across  easterly  to  the  west  side  of  Main 
Street,  and  so  negligently  and  carelessly  drove  said  auto- 
mobile at  the  time  ,and  place  in  question.    We  are  unable 
to  find  any  complaint  whatever  of  the  sustaining  of  this 
ground  of  the  motion.     The  errors  relied  on  for  reversal 
take  sustaining  the  fourth  ground  of  the  motion  as  their 
starting  point.    We  are  of  opinion  that  no  other  ground 
urged  in  the  motion  to  direct  verdict  is,  in  substance,  the 
equivalent  of  said  first  ground  of  the  motion.    It  follows 
that,  since  sustaining  the  motion  on  the  first  ground  there- 
of is  not  complained  of  on  this  appeal,  that  we  must  treat 
sustaining  that  ground  of  the  motion  as  we  would  if  no 
exception  to  the  ruling  had  been  taken  below.    In  effect^ 
failure  to  complain  of  this  ruling  makes  the  ruling  the  law 
of  the  case.    In  sustaining  the  first  ground  of  the  motion, 
the  court  necessarily  held  that  there  is  no  evidence  which 
shows  that  defendant  turned  and  angled  across  easterly  to 
the  left  side  of  Main  Street.    As  that  is  the  sole  negligence 
charged,  the  ruling  amounted  to  a  determination  that  plain' 
tiff  had  no  evidence  to  sustain  her  petition,  and,  as  said; 
that  holding  has  become  final,  for  want  of  complaint  there-' 
of.    If  it  be  assumed  that  the  ruling  was  erroneous,  it  is 
still  the  law  of  the  case  until  duly  set  aside — and  it  may 
not  be  duly  set  aside  unless  some  complaint,  in  manner 
recognized  by  law,  is  lodged  in  the  appellate  court  against 
said  ruling.    As  a  holding  that  sustaining  the  first  ground 
of  the  motion  disposes  of  the  case  against  plaintiff,  we  have 
no  occasion  to  consider  whether  or  not  other  grounds  of 
the  motion  were  tenable. 

It  is  not  amiss  to  add  that,  in  our  opinion,  there  was, 
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in  fact,  no  suflScient  evidence  of  the  negligence  relied  on 
by  the  plaintiff.  It  follows  that  the  judgment  must  be — 
Affirmed. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Nettie  L.  Benson,  Appellant,  v.  Town  op  LbClairb  et  al.. 

Appellees. 

TAXATION:  Undervalued  but  Inequitable  AsBessment.  Assessing 
property  at  leas  than  its  actual  value  still  leaves  the  taxpayer 
with  a  grievance,  when  it  is  made  to  appear  that  such  property 
is  assessed  higher,  proportionately,  than  other  property  in  the 
same  taxing  district.  Evidence  reviewed,  and  held  insufficient 
to  show  such  inequality  as  to  justify  a  disturbance  of  the  as- 
sessment. 

Appeal  from  Scott  District  Court. — P.  D.  Lbtpes,  Judge. 

February  18,  1919. 

Appeal  from  the  judgment  of  the  court  below,  affirm- 
ing the  finding  of  the  town  council  of  the  incorporated 
town  of  LeClaire,  sitting  as  a  board  of  equalization. — Af- 
firmed. 

Helmick  d-  Boudinot,  for  appellant. 

J.  A.  Hanley,  for  appellees. 

Stevens,  J. —  On  or  about  March  1,  1915,  plaintiff  pur- 
chased a  97-acre  tract  of  farm  land,  lying  within  the  limits 
of  the  incorporated  town  of  LeClaire,  for  a  consideration  of 
f  16,490.  For  the  year  1913,  this  tract  had  been  valued,  for 
purposes  of  taxation,  at  $6,240,  and  for  the  year  1915,  at 
19,800.  Plaintiff  did  not  know  that  the  assessed  value  was 
raised  in  1915,  until  she  went  to  pay  her  taxes  in  1916^ 
The  land  was  assessed  in  1917  at  the  same  value  as  in  1915u 
Plaintiff  appeared  before  the  board  of  equalisation  in  1917, 
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and  objected  to  the  value  fixed  by  the  assessor,  upon  the 
ground  that  same  was  inequitable,  and  much  higher  than 
other  lands  of  like  character,  similarly  situated  and  used 
in  the  vicinity,  were  assessed.  The  board  declined  to  reduce 
the  assessment,  whereupon  plaintiff  appealed  to  the  dis- 
.  Met  court,  where  the  assessment  was  also  affirmed. 

It  is  clear  from  the  record  that  the  value  fixed  upon 
the  lands  of  appellant  for  purposes  of  taxation  is  much  be- 
low its  market  value;  but  this  is  not  controlling,  if  the  as> 
sessed  value  thereof,  compared  with  other  lands  in  the  im- 
mediate vicinity  similarly  situated  and  used,  is  inequitable. 
lotca  Cent.  R.  Go.  v.  Board,  176  Iowa  131 ;  Barz  v.  Board, 
133  Iowa  563 ;  Burnham  v.  Barber,  70  Iowa  87,  90. 

Some  evidence  was  offered,  tending  to  show  that  plain- 
tiflPs  tract  is  somewhat  broken,  and  that  some  of  it  is  not 
suitable  for  cultivation.  No  evidence  was  offered  of  the 
ma^et  value  of  the  several  tracts  referred  to  in  the  evi- 
dence, in  comparison  with  which  it  is  claimed  that  the  as- 
sessment of  plaintiff's  lands  is  inequitable,  but  evidence 
was  offered  from  which  the  inference  may  be  drawn  that 
the  topography  of  the  several  tracts  is  quite  similar,  and 
that  all  were  about  equally  suitable  for  cultiyation.  The. 
land  in  question  contained  but  meager  improvements,  and 
is  used  for  agricultural  purposes.  The  several  tracts  with 
which  comparison  is  sought  were  generally  of  much  smaller 
acreage.  One  contained  but  5  acres,  and  the  largest,  32 
acres.  The  assessed  value  of  the  several  tracts  for  1918 
and  1917  is  shown,  from  which  it  appears  that  all  but  one 
were  assessed  upon  the  basis  of  a  considerably  higher  value 
in  1917  than  in  1913.  Some  of  the  smaller  tracts  were  used 
principally  for  residence  purposes,  and  all  of  them,  because 
of  their  smaller  area  and  use,  may  have  been  relatively  of 
less  market  value.  Plaintiff's  land  was  assessed  at  a  trifle 
over  $100  per  acre;  the  other  tracts,  at  from  about  |60  to 
$80  per  acre.    We  may  assume  that  none  were  assessed  at 
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their  full  value.  Presumptiyely,  the  value  fixed  by  the 
(board  of  equaliKation  is  equitable^  and  the  burden  rested 
Wpon  appellant  to  oyercome  this  presumption.  Frost  i>. 
Board,  114  Iowa  103 ;  First  No*.  Bamk  v.  City  Oounoa,  136 
Iowa  203 ;  King  v.  Packer,  73  Iowa  757. 

It  is  obvious  that  no  great  inequality  was  shown,  and  . 
there  ,is  nothing  to  indicate  that  the  assessor  or  board  of 
equalization  did  not  proceed  according  to  their  best  judg* 
ment  in  fixing  the  value  of  the  land  for  taxation. 

It  is  further  argued  by  counsel  for  appellant  that  the 
court  committed  error  in  not  permitting  the  assessor,  who 
was  called  as  a  witness,  to  answer  certain  questions  pro- 
pounded to  him.  Whether  the  ruling  of  the  court  was  cor- 
rect or  not,  favorable  answers  thereto  could  not  have 
changed  the  result.  The  witness  did  not  claim  to  know  the 
value  of  the  respective  tracts,  and  he  was  not  asked  to 
give  his  opinion  upon  that  matter,  fit  some  inequalily  is 
shown  in  the  evidence,  it  is  slight,  and  does  not  justify  a  re- 
versslM^Affirmed. 

Ladd,  C.  J.,  Evans  and  Prbston,  JJ.,  concur. 


Dbmmon  Lowell,  Appellee,  t.  Warren  Lowell,  Appellant 

DEEDS:    PresoAptions  Attending  Joint  OonveTaace.     The  presump- 

1  tion  that  joint  grantees  in  a  deed  to  land  take  equal  interest  is 
overthrown  by  a  showing  that  such  grantees  paid  unequal  por- 
tions of  the  purchase  price. 

ESTOPPEL:     Estoppel  to  Deny  Presumption.     The  fact  that  two 

2  joint  grantees  of  land  shared  equally  In  the  proceeds  of  their 
joint  labor  in  the  operation  of  the  farm,  does  not  neceasarlly 
estop  one  grantee  from  insisting  that  he  owns  more  than  one 
half  of  the  land,  because  of  having  paid  more  than  one  half  of 
the  purchase  price. 

Appeal  from  Btu?ha4Uin  District  Court. — Chas.  W.  Mullan, 

Judge. 
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Fbbbuaby  18, 1919. 

Suit  in  equity  for  the  partition  of  real  estate. — Ap 
firmed. 

Edwards,  Longley,  Ranaier  d  Smdth,  J.  C.  Murtagh, 
and  R.  TF.  Hastier,  for  appellant. 

Cook  d  Cook,  for  appellee. 

Stbvbns,  J. — ^Nelson  Lowell  died  in  1887,  seized  of  160 
acPBB  of  land.  He  was  survived  by  Jane  Lowell,  his  widow, 
and  six  children,  two  of  whom  are  the  parties  to  this  liti- 
,  „ gation.    Forty-five  acres  were  set  off  to  the 

1.  Duds:  pre- 

SJ^^?int'      widow  SO  as  to  include  the  improvements. 

eoBveyance.  Jane  Lowell  became  executrix  of  the  estate, 
and,  as  such,  sold  the  farm  to  the  parties  hereto,  except 
the  portion  set  off  to  her,  for  $3,625,  the  appraised  value 
thereof.  At  the  time  of  his  death.  Nelson  Lowell  was  in- 
debted to  plaintiff  upon  a  note  for  |580.  After  her  appoint- 
ment as  executrix,  Jane  Lowell  executed  her  own  note  to 
plaintiff,  to  take  the  place  of  the  $580  note.  She  filed  a 
daim  against  the  estate  for  the  amount  of  the  note,  to- 
gether with  another  item,  and  a  special  administrator  was 
appointed,  and  the  claim  allowed  in  her  name.  '  Plaintiff 
at  first  purchased  the  land  for  himself,  and  a  deed  was 
made  out  accordingly;  but  later,  the  defendant  desiring 
to  share  therein,  his  name  was  inserted  also. 

Plaintiff  and  defendant  worked  together,  farming  the 
land  in  question,  with  other  land,  until  after  the  death  of 
Jane  Lowell.  The  income  derived  from  their  joint  opera- 
tions was  treated  as  partnership  property,  and  used  in  the 
payment  of  expenses,  taxes,  and  improvements  on  the  land 
in  question,  and  what  remained  when  they  dissolved  was 
divided  equally. 

After  the  death  of  Jane  Lowell,  plaintiff  brought  this 
snit  for  the  partition  of  the  entire  tract,  alleging  in  his 
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petition  that  he  is  the  owner  of  18/29  and  defendant 
11/29  thereof.  The  interest  of  the  parties  was  not  des- 
ignated in  the  deed,  bnt  plaintilDf  claims  to  have  paid  1871.75 
more  of  the  purchase  price  than  the  defendant,  and  this 
forms  the  basis  of  his  claim  to  an  undivided  18/29  of 
the  land.  Counsel  for  appellant  argue  vigorously  that 
plaintiff  failed  to  establish  his  claim  that  he  paid  more  of 
the  consideration  than  the  defendant.  One  thousand  dol- 
lars was  borrowed  jointly  by  the  parties,  and  applied  on 
the  purchase  price  of  the  land.  Some  of  the  heirs  receipted 
to  the  executrix  for  the  amount  due  them,  but  were  later 
paid  by  the  purchasers. 

Mrs.  Lowell  was  allowed  f  107  for  services  as  executrix, 
and  inherited  the  share  of  a  deceased  daughter,  but  al- 
lowed it  all  to  be  credited  upon  the  purchase  price.  It 
appears  to  be  conceded  that  the  balance  was  paid  jointly 
by  plaintiff  and  defendant,  except  the  disputed  item  of 
J871.75.  While  the  defendant  professed  ignorance  of  the 
fact  that  Nelson  Lowell  was  indebted  to  plaintiff,  and  that 
he  had  demanded  payment  thereof  from  the  estate,  the 
evidence  is  quite  clear  that  the  mother  took  up  the  Nelson 
Lowell  note  and  gave  her  note  therefor,  and  that  the  claim 
allowed  her  included  the  amount  thereof,  and  that  same 
was  paid  by  plaintiff  by  crediting  him  therewith  on  the 
purchase  price.  No  evidence  was  offtered  from  which  it 
could  be  inferred  that  she  paid  the  note  executed  by  her 
in  any  other  way  than  as  claimed  by  plaintiff.  He  gave  her 
a  receipt  for  the  amount,  and  same  was  attached  to  the 
report  of  sale. 

The  defendant's  testimony  was  indefinite  and  uncer^ 
tain  throughout.  He  did  not  remember  that  his  mother 
contributed  to  the  purchase  price,  nor  was  he  able  to  state 
definitely  how  the  same  was  paid.  Two  of  his  sisters  testi- 
fied that  they  had  never  known  of  plaintiff's  claim  against 
the  estate,  or  that  he  claimed  to  own  moi'e  than  a  one-half 


Feb.  1919]  LowBLL,  v.  Lowbll.  511 

interest  in  tlie  land;  whereas  plaintiff  testified  that  the 
matter  was  talked  over  in  the  family,  and  was  well  under- 
stood by  them.  The  plaintiff  is  corraborated  as  to  the 
amount  paid  by  him  by  the  testimony  of  the  attorney  for 
the  executrix.  It  is  conceded  that  plaintiff  and  defendant 
worked  together,  and  jointly  paid  the  expenses  of  conduct- 
ing the  farm,  and  of  such  improvements  as  were  made 
thereon,  together  with  the  taxes,  and  that  they  shared  equal- 
ly in  the  profits  growing  out  of  the  business.  It  also  ap- 
pears that  plaintiff,  at  one  time,  gave  a  mortgage  in  which 
his  interest  in  the  land  was  described  as  an  undivided  one 
half,  and  that  he  similarly  leased  the  same  to  his  brother : 
bnt  defendant  knew,  at  the  time  the  lease  was  executed, 
that  plaintiff  claimed  he  paid  more  than  one  half  the  pur- 
chase price.  We  are  abidingly  satisfied,  from  a  careful  ex- 
amination of  the  record,  that  the  consideration  for  the  land 
was  paid  in  the  proportion  alleged  by  plaintiff ;  and  we  have 
now  to  determine  the  effect  thereof. 

Where  a  conveyance  to  purchasers  of  a  tenancy  in 
common  is  silent,  they  are  presumed  to  take  equal  shares. 
In  re  McCotmeU,  197  Fed.  438;  Burkhardt  v.  Bturkhardty 
107  Iowa  369 ;  Bdder  v.  Dyer,  lOG  Iowa  715 ;  Bittle  v\  Clem- 
ent, (N.  J.)  54  Atl.  138;  Gage  v.  Tucker's  Heirs,  14  Tex. 
Civ.  App.  316  (37  S.  W.  180)  ;  Walker  v.  Barrow  (Oxford 
r.  Barrow),  43  La.  Ann.  863  (9  So.  479) ;  Stover  v.  Stover, 
180  Pa.  425  (36  Atl.  921). 

This  presumption  is,  however,  a  rebuttable  one.  In  re 
McCanneU,  supra;  Oxford  v,  Barrow,  supra;  Stover  v. 
Stover,  supra;  Jenkins  v.  Rush  Brook  Coal  Co,,  205  Pa. 
166  (54  Atl.  715) ;  Ca{fe  v.  Tucker's  Heirs,  supra. 

It  is  also  true  that,  if  two  or  more  persons  advance 
the  purchase  price,  and  the  deed  is  taken  in  the  name  of  one 
only,  a  trust  will  result  in  favor  of  the  others  in  propor- 
tion to  the  part  paid.  Cifi/>  v.  Price,  107  Iowa  133;  Mc- 
Ckndhan  v,  Stevenson,  118  Iowa  106;    Johnson  v.  Foust, 


512  LowBLL  V.  Lowell.  [185  Iowa 

158  Iowa  1*5;  Shelangowski^v.  Schrack,  162  Iowa  176. 

But  counsel  for  appellant  seek  to  distinguish  the  case 
at  bar  from  cases  in  which  a  resulting  trust  was  declared. 

"The  theory  of  the  resulting  trust  is  that  he  who  sup- 
plies the  purchase  money  intends  it  to  be  for  his  own  bene 
fit,  and  not  for  that  of  another,  and  that  the  conveyance 
is  taken  in  the  name  of  another  as  a  matter  of  convenience 
or  arrangement  between  them."    Gulp  v.  Price,  supra. 

In  the  case  at  bar,  the  deed  conveyed  the  land  jointly, 
without  designating  the  share  of  each,  giving  rise  to  the 
presumption  that  they  intended  to  take  equal  shares.  This 
presumption,  being  a  rebuttable  one,  upon  proof  that  they 
contributed  unequally  to  the  purchase  price,  was,  in  the 
absence  of  further  proof,  overcome,  and  another  presump 
tion  arose:  that  is,  that  they  intended  to  share  in  propor- 
tion to  the  amount  contributed  by  each  to  the  purchase 
price.  In  re  McCotmell,  supra;  Cage  v.  Tucker^ 8  Heirs, 
supra;  38  Cyc.  74. 

Bittle  V.  Clement,  (N.  J.)  54  Atl.  138,  is  quite  similar 
in  its  facts  to  the  case  at  l)ar.    In  that  case,  the  court  said: 

"There  was  no  agreement  between  Daniel  and  Ben- 
jamin [the  brothers  named  as  grantees  in  the  deed]  as  to 
their  several  interests  in  the  purchase,  nor  any  agreement 
whereby  the  one  who  contributed  the  most  agreed  that  the 
other  should  equally  share  with  him  in  the  purchase.  In 
such  cases,  unless  the  parties  stand  to  each  other  in  the 
relation  of  parent  and  child,  or  husband  and  wife,  the  law 
raises  a  presumption  called  a  ^resulting  trust,'  wherry 
each  party  holds  a  share  in  the  property  purchased  accord- 
ing to  his  contribution  to  the  purchase  money.  *  •  ♦  The 
payment  of  the  proportionate  shares  of  the  purchase  money 
by  the  several  parties  being  established  beyond  dispute,  a 
resulting  trust,  assigning  to  each  a  quantity  of  interest  in 
proportion  to  his  payment,  arose,  and  should  have  effect 
unless  some  definite  act  of  the  parties  is  proven  which  es- 
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tablishes  by  equally  forceful  evidence  some  change  in  their 
relations  to  the  property,  whereby  each  was  to  hold  a  dif- 
ferent share.'' 

Counsel  for  appellant  relies  upon  Burkhardt  v.  Burk- 
hardt,  107  Iowa  369;  but  this  case  is  not  controlling.  In 
the  case  referred  to,  plaintiff  and  his  wife  entered  into  an 
agreement  in  writing  to  support,  maintain,  and  take  care 
of  the  wife^s  mother,  so  long  as  she  should  live,  in  considera- 
tion of  which,  the  latter  conveyed  certain  real  estate  to  the 
wife.  Some  time  after  this  transaction,  she  became  insane, 
and  was  unable  to  render  further  services  under  the  con- 
tract; but  plaintiff  claims  to  have  carried  out  the  contract 
according  to  its  terms.  He  asked  in  his  petition  that  he 
be  decreed  to  be  the  absolute  owner  of  the  property ;  and 
the  court,  in  the  course  of  the  opinion,  gave  some  considera- 
tion to  the  question  of  resulting  trusts,  but  finally  held 
that,  as  plaintiff  was  a  party  to  the  transaction,  and  fuUy 
consented  that  the  land,  which  was  to  be  the  compensation 
for  the  services  rendered,  be  conveyed  to  his  wife,  he  was  not 
entitled  to  have  the  deed  set  aside,  or  to  claim  the  proper- 
t}'  absolutely. 

Whether  the  doctrine  of  a  resulting  trust  is  applied  to 
the  case  at  bar,  or  the  presumed  intention  of  the  purchasers 
to  share  in  the  land  in  proportion  to  the  separate  amounts 
contributed  to  the  purchase  price  is  allowed  to  prevail,  the 
result  must  be  the  same.  They  will  share  in  proportion  to 
the  amount  of  the  price  paid  by  each. 

Counsel  for  appellant  also  relies  upon  an  estoppel ;  but 
the  argument  in  support  thereof  is  not  persuasive.  While 
it  is  true  that  the  brothers  shared  equally  in  the  proceeds 

derived  from  their  farming  operations,  and 

2-  ^J^'^Tto  de-     ^^^  taxes  and  improvements  were  paid  out 
oy^presmnp-        (>f   ^he  partnership   funds,   their  earnings 

were  the  result  of  their  joint   labor  and 
management,  and  no  account  appears  to  have  been  taken 

VfH..  185  lA.— S3 
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of  their  respective  interests  in  the  land.  The  improve- 
ments do  not  appear  to  have  been  very  extensive,  and  the 
evidence  does  not  disclose  that  defendant  was  prejudiced 
by  the  plan  pursued.  If  the  testimony  of  plaintiff  is  true, 
the  defendant  knew  from  the  beginning  that  plaintiff  paid 
more  than  one  half  of  the  purchase  price,  and  must  have 
known  that  plaintiff  intended  to  claim  an  interest  in  the 
land  in  proportion  to  the' amount  paid  by  him. 

For  the  reasons  indicated,  the  judgment  and  decree  of 
the  court  below  must  be,  and  is, — Affirmed. 

Ladd,  C.  J.,  Gaynor  and  Preston,  JJ.,  concur. 


Jean  Elizabeth  Stutsman  et  al.,  Appellants,  v.  CHARiiSs 

Grain  et  al.,  Appellees. 

WILLS:     Spedflc  Enforcement  of  Contract  in  re  Conflicting  Wills. 

1  An  oral  contract,  under  which  a  surviving  wife  agrees  to  waive 
her  rights  under  a  prior,  unprobated  will  which  is  wholly  in  her 
favor,  and  to  accept  in  lieu  thereof  assured  support  for  life  and 
the  benefits  of  a  later  will  which  tenders  lesser  benefits  to  her, 
provided  the  latter  will  is  not  probated  until  after  her  deatb, 
is  specifically  enforcible  after  full  execution  by  both  parties  to 
the  contract. 

WITKBSSES:    Agent's  Testimony  in  re  Transaction  with  Deceased. 

2  An  agent  is  a  competent  witness  to  testify  to  personal  trans- 
actions and  communications  with  a  deceased  relative  in  naatters 
in  which  his  principal  ic  interested.  So  held  where  parents  so 
testified  in  relation  to  matters  growing  out  of  the  settlement  of 
a  will  contest  wherein  they  acted  for  their  children,  who  were 
deviseee  under  the  will. 

PRIKCIPAL  AND  AaENT:    Adopting  Unanthoriied  Act    The  an- 

3  thority  of  a  parent  to  enter  into  a  contract  for  and  on  behalf 
of  his  children  becomes  quite  immaterial  when  the  said  chil- 
dren unreservedly  adopt  the  acts  of  the  parent. 

EVIDENCE:    Wh.en   Satisfactory.    Evidence   is   always   of  a  high 

4  character  when  it  produces  in  the  mind  an  abiding  conviction  of 
the  truth  of  the  matter  at  issue. 
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Appeal  from  Johnson  District  Court. — ^R.  P.  HowBa.L, 

Judge. 

Pbbruart  18,  1919. 

AcnoN  to  enforce  the  specific  performance  of  an  oral 
contract  The  opinion  states  the  facts.  Decree  dismissing 
plaintiffs'  petition  in  the  court  below.  Plaintiffs  appeal. — 
Reversed, 

W.  H.  Stutsman,  Beerley  d  Clark,  and  Wilson  d  Evans, 
for  appellants. 

Milton  Remley  and  Dutcher,  Davis  d  Hamhrecht,  for 
appellees. 

Oaynob,  J. — ^The  plaintiffs  in  this  suit  are  minors  and 
devisees  under  a  will  executed  l>y  one  Samuel  Sharpless  n 
the  11th  day  of  May,  1901,  but  never  probated.  The  defend- 
ants are  the  devisees  named  in  a  certain 
^'  me^tntS^      ^^^  executed  by  the  wife  of  Samuel  Sharp- 

5St  to  w"""       *®^*'  ^°  *^^  ^^^^  ^^y  ^^  February,   1912. 

eoamettoc  rp|jg  facts  out  of  which  the  controversy  aris- 

es are  substantially  these:  Samuel  Sharp- 
less,  during  his  lifetime  and  at  the  time  of  his  death,  was 
the  owner  of  a  considerable  estate,  consisting  both  of  real 
and  personal  property.  The  plaintiffs  are  the  minor  chil- 
dren of  one  Ada  Sharpless  Stutsman,  adopted  daughter 
of  Samuel.  Whether  she  was  legally  adopted  or  not  is  not 
material  here.  She  was  the  daughter  of  Samuel's  sister, 
and  lived  in  the  Sharpless  family  from  early  childhood  un- 
til married  to  William  Stutsman.  She  not  only  lived  in 
the  family,  but  was  cared  for  and  nurtured  with  all  the 
tenderness  of  a  natural  child.  On  the  11th  day  of  May, 
1901,  Samuel  made  what  purports  to  be  his  last  will  and 
testament.  In  this  will,  after  providing  for  the  payment 
of  his  just  debts,  he  devised  to  his  wife,  Priscilla  F.  Sharp- 
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less,  all  his  property,  for  the  period  of  her  natural  life;  the 
remainder  at  her  death  to  the  children  of  Ada  Shai^Hess 
Stutsman  who  might  be  living  at  the  time  of  his  wife's 
death.  These  children  are  the  plaintiffs.  Samuel  Pharp- 
less  died  soon  after  the  making  of  this  will,  to  wit,  on  or 
about  June  5,  1901.  This  will  was  filed  for  probate  on  Au- 
gust 5,  1901.  The  widow,  Priscilla  Sharpless,  appeared  and 
contested,  alleging  that  her  husband,  Samuel,  was,  at  the 
time  it  was  made,  lacking  in  testamentary  capacity.  These 
objections  were  filed  on  September  7,  1901.  At  this  time, 
there  was  also  filed  for  probate  a  paper  purporting  to  be 
the  will  of  Samuel  Sharpless,  dated- May  19,  1868.  This 
paper  was  in  due  form  of  will,  and  executed  in  conformity 
with  the  statute,  and  gave  to  the  widow,  Priscilla  Sharp- 
less, all  the  property  of  Samuel,  both  real  and  personal,  to 
have  and  to  hold  in  her  own  right.  The  contest  over  tbe 
will  of  1901  was  brought  to  trial,  and  a  verdict  returned  on 
December  6,  1901,  finding  that  the  testator,  at  the  time  of 
the  making  of  the  will  of  1901,  did  not  have  sufficient  men- 
tal capacity  to  make  a  wilL  No  judgment,  however,  was  en- 
tered upon  the  verdict  until  December  31,  1902,  when  a 
nunc  pro  tunc  order  was  made,  and  judgment  entered  as  of 
December  9,  1901.  An  appeal  was  taken  to  the  Supreme 
Court,  and  the  cause  reversed  on  October  24,  1904,  and  re- 
manded to  the  district  court  for  further  proceedings.  On 
the  11th  day  of  December,  1901,  a  few  days  after  the  return 
of  the  verdict,  there  was  an  attempt  to  secure  the  probate 
of  the  1868  will,  and  a  record  was  made  duly  admitting  it 
to  probate;  and  in  December  following,  Peter  A.  Dey  was 
appointed  executor,  and  filed  an  inventory  of  the  personal 
property  of  the  estate,  on  or  about  April,  1902,  and,  on  July 
3,  1903,  procured  an  order  of  allowance  to  the  widow, 
Priscilla  Sharpless,  for  her  support  for  one  year,  pending 
the  settlement  of  the  estate.  After  the  reversal  of  the  judg- 
ment denying  probate  to  the  1901  will,  the  matter  was  never 


Feb.  1919]  Stutsman  v.  Chain.  517 

again  called  to  trial.  No  procedendo  was  issued  from  the 
Supreme  Court,  and  the  matter  stood  as  though  no  hear- 
ing had  been  had  on  the  contest.  It  also  appears,  however, 
that  nothing  further  was  done  under  the  pretended  probate 
of  the  will  of  1868.  Peter  A.  Dey,  as  executor,  performed 
no  further  duties  as  executor,  and  the  allowance  made  to 
the  widow  was  never  paid.  Priscilla  Sharpless,  the  widow, 
lived  until  October  20,  1915.  During  all  those  years  inter- 
vening between  the  death  of  her  husband  and  her  death, 
she  used  the  income  from  the  estate  for  her  support  and 
maintenance,  but  never  touched  any  of  the  body  of  the  es- 
tate, and  it  remained  intact  at  the  time  of  her  death.  On 
February  28,  1912,  she  made  a  will  in  which,  after  devising 
to  the  Ladies'  Improvement  League  of  Iowa  City  f  100,  the 
income  from  which  was  to  be  used  each  year  to  care  for  her 
resting  place  in  the  cemetery,  she  devised  all  the  rest  and 
residue  of  her  estate,  both  real  and  personal,  of  which  she 
died  seised  or  possessed,  to  certain  legatees  named  in  her 
will.  It  is  under  this  will  that  the  defendants  claim.  The 
thought  of  the  defendants  is  that  Priscilla  Sharpless,  the 
widow,  took  the  entire  estate  left  by  Samuel  at  the  time  of 
his  death,  under  the  will  of  1868,  and  under  her  will,  made 
in  Februarj'',  1912,  they  took  all  the  property,  as  the  devfsees 
of  Priscilla.  The  contention  of  the  plaintiffs  is  that,  as  to 
them,  the  will  of  1868  was  never  legally  probated ;  that  the\ 
were  interested  in  the  estate  under  the  will  of  1901 ;  that 
it  was  a  later  will,  and  that  proceedings  in  probate  are  now 
pending  in  the  district  court,  undisposed  of;  that  the  at- 
tempted probate  of  the  1868  will  was  made  without  notice 
to  them,  and  without  any  appearance  on  their  part,  and  is 
not  binding  upon  them. 

However  that  may  be,  the  plaintiffs  must  recover  on 
the  strength  of  their  own  title,  and,  therefore,  it  becomes 
of  primary  importance  to  know  just  what  they  claim,  and 
what  the  evidence  is  upon  which  they  support  their  claim. 
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It  will  be  noted,  from  what  has  be^i  said,  that  tiiese 
plaintiffs  are  the  devisees  named  in  the  1901  will.  It  is  ad- 
mitted that  this  will  was  duly  executed  by  Samuel  Sharp- 
less  in  his  lifetime,  and  in  the  execution  of  it,  compliance 
was  had  with  all  the  forms  of  law  to  make  it  a  valid  will. 
It  is  further  conceded,  for  the  purposes  of  this  case,  but  for 
the  purposes  of  this  case  only,  that  Samuel  Sharpless  had 
testamentary  capacity  at  the  time  of  its  execution.  Plain- 
tiff's claim  that,  after  the  judgment  denying  probate  of  the 
1901  will  had  been  reversed  by  the  Supreme  Court,  an  agree- 
ment was  entered  into  between  Priscilla  Sharpless,  the 
widow,  and  these  plaintiffs,  through  their  father,  by  which 
it  was  agreed  and  understood  that  nothing  further  should 
be  done  in  the  probate  of  the  1901  will  during  the  lifetime 
of  Priscilla ;  that  Priscilla  should  accept  a  life  interest  in 
the  estate,  and  that  these  children  should  take  what  was 
provided  for  them  in  the  will — the  remainder  after  the 
expiration  of  the  life  estate.  At  the  time  the  agreement 
was  entered  into,  some  question  appears  to  have  arisen  as 
to  whether  or  not  the  income  of  the  estate  would  be  suffi- 
cient to  maintain  Priscilla  in  the  same  style  and  com- 
fort in  which  she  had  lived  during  the  life  of  her  husband, 
Samuel.  The  father  of  these  plaintiffs,  acting  for  them, 
agreed  that,  if  she  would  accept  the  income  of  the  estate,  and 
let  the  corpus  of  the  estate  remain  untouched,  he  would 
supply  her  with  all  that  was  needed,  over  and  above  the  in- 
come, to  maintain  her  in  the  same  splendor  and  comfort  in 
which  she  had  lived  during  the  life  of  her  husband.  She 
agreed  to  this,  and  from  that  time  until  her  deaths  both 
parties  acted  on  the  assumption  that  the  plaintiffs  should 
receive  the  remainder,  while  Priscilla  enjoyed  the  income 
from  the  estate  during  her  natural  life. 

There  are  some  things  suggested  by  this  record  that 
the  mind  is  able  to  grasp  clearly  and  understandingly,  to 
wit:    That,  prior  to  the  filing  of  the  1901  will,  Priscilla 
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entertained  towards  the  mother  of  these  children  the  kind- 
liest feeling;  that  she  considered  and  treated  her  as  a 
daughter,  and  loved  her  as  such;  that  she  waa  very  fond 
of  her  husband,  Samuel, — admired  and  approved  of  him. 
She  not  only  loved  him,  but  had  unbounded  confidence  in 
his  love  for  her.  She  not  only  admired  him  and  approved 
of  him,  but  considered  him  a  man  with  a  high  sense  of  joA- 
tice.  When  this  will  was  filed,  she  felt  humiliated  and  dis- 
tressed to  find  that  her  husband,  with  whom  she  had  lived 
80  many  years,  and  for  whom  she  entertained  such  tender 
sentiments,  had  left  her  a  life  estate  only  in  his  property. 
She  could  not  account  for  it  on  any  theory  except  that  he 
was  not  in  his  right  mind  at  the  time  of  the  making  of  the 
will.  We  think  we  are  safe  in  saying  that  this  record  dis- 
closes that  her  purpose  was  not  mercenary,  but  rather  a  de- 
sire to  demonstrate  that  her  husband  did  not  puiposely, 
wilfully,  and  intelligently  repudiate  her  as  having  first  claim 
upon  his  love.  She  felt  that  the  long  years  of  mutual  love 
and  trust  aud  confidence  entitled  her  to  this.  This  is  the 
only  theory  upon  which  her  action  in  seekiug  to  avoid  the 
will  of  her  husband,  on  the  plea  of  want  of  testamentary 
capacity,  can,  we  think,  be  rationally  explained.  She  was 
getting  along  in  years,  at  that  time,  and  was  feeble  in 
health.  The  income  from  the  property  was  abundant  for 
her  support,  and  she  loved  the  mother  of  these  children  as 
a  normal  mother  loves  her  own  offspring.  When  this  1901 
will  was  filed  for  probate,  and  she  saw  its  contents,  and 
saw  that  the  father  and  mother  of  these  children  were 
urging  its  probate,  she  felt  that  an  effort  was  being  made 
to  force  on  the  record  proof  that  she  did  not  stand  first  in 
the  lore  of  her  dead  husband.  She  felt  that  these  chfldren 
were  seeking  to  take  precedence  over  her  in  the  one  great 
passion  of  her  life,  and  she  felt  resentful.  The  contest 
over  the  will  was  waged  with  bitterness,  and  the  feeling 
which  it  engendered  extended  to  the  mother  and  father  of 
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these  children.  During  the  contest,  no  friendly  communi- 
cation passed  between  them.  She  was  fighting  for  prece- 
dence in  her  husband's  love.  She  resented  the  attempt  to 
make  evidence  that  others  stood  before  her  in  his  affection ; 
so  she  contested  the  will,  thinking,  womanlike,  that  her 
husband  could  not  have  made  her  second  in  his  affections, 
while  in  the  possession  of  his  normal  faculties.  The  record, 
discloses  that  she  suffered  intensely  during  this  struggle 
for  supremacy,  and  upon  the  reversal  of  the  case,  declared 
she  would  never  pass  through  the  same  ordeal  again.  Im* 
mediately  after  the  reversal,  negotiations  were  opened  be- 
tween the  father  of  these  children  and  Peter  A.  Dey,  the  life- 
long friend  and  counsellor  of  Mrs.  Sharpless.  So  far  as 
Mrs.  Sharpless  was  concerned,  the  negotiations  were  con 
ducted  with  great  diplomacy,  and  with  commendable  ten« 
derness  for  her  feelings  in  the  matter.  She  refused  to  rec- 
ognize the  will;  she  refused  to  talk  about  the  will;  she 
refused  to  have  anything  further  to  do  with  the  will.  In 
all  the  proceedings,  the  record  discloses  that  Peter  A.  Dey, 
a  most  honorable  and  reputable  gentleman,  of  Iowa  City, 
acted  as  her  alter  ego;  and  an  agreement  was  made  through 
him,  acting  for  Mrs.  Sharpless,  that  nothing  further  would 
be  done  in  the  probate  of  the  1001  will  during  her  lifetime, 
—that  she  would  accept  the  income  from  her  husband's  es 
tate,  and  not  touch  the  body  of  the  estate  during  her  life: 
this  upon  the  express  promise  of  the  father  of  these  children 
that,  if  the  income  of  the  estate  was  not  sufficient  to  sup- 
port her,  he  would  contribute  a  sufficient  sum  to  maintain 
her  in  the  same  style  and  comfort  in  which  she  had  been 
maintained  during  the  life  of  her  husband.  At  the  time 
of  this  trial,  Mrs.  Sharpless  was  dead.  Peter  A.  Dey  was 
dead.  Much  that  might  have  been  told  is  now  closed  to  us. 
One  thing  is  certain,  though:  that,  immediately  follow- 
ing the  time  when  it  is  said  that  this  agreement  was  made, 
the  whole  relationship  between   the  Stutsmans  and  Mrs. 
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Sharpless  changed.  The  old  love  and  the  old  fellowship 
were  renewed,  and  continued  to  the  time  of  her  death.  She 
wrote,  requesting  Mrs.  Stutsman,  the  mother  of  these  chil- 
dren, to  come  and  visit  her.  That  came  about  in  this  way : 
Soon  after  the  reversal,  the  mother  of  these  plaintiffs,  Ada 
Sharpless  Stutsman,  wrote  to  Peter  A.  Dey,  saying,  in  sub- 
stance, that  she  had  heard  that  the  will  case  had  been  re- 
versed in  the  Supreme  Court,  and  that  the  very  thought  of 
a  new  trial,  with  all  it  implied,  filled  her  with  consterna- 
tion, both  for  herself  and  her  ^^auntie,"  as  she  called  her, 
and  suggesting  that  some  compromise  be  made  that  would 
avoid  further  contest.  Peter  A.  Dey  replied,  October  27, 
1904,  saying : 

''If  you  will  agree  upon  some  proposition  that  will 
meet  with  the  approval  of  the  court,  and  furnish  your  aunt 
a  liberal  support  during  her  life,  I  will  do  all  I  can  to  have 
it  accepted." 

Upon  the  receipt  of  this  letter  from  Peter  A.  Dey,  Mrs. 
Sharpless  wrote  to  the  mother  of  these  children,  Ada 
Sharpless  Stutsman,  inviting  her  to  come  down,  saying  that 
she  regretted  very  much  that  there  had  been  any  trouble 
at  all  between  them,  in  any  way,  and  that  she  wanted  her 
to  come  and  see  her;  that,  if  she  would  come  down  and 
meet  Mr.  Dey,  there  might  be  something  done  to  prevent 
another  trial.  Mrs.  Stutsman  went  down  to  see  her  on 
the  Christmas  following;  went  directly  to  the  Sharpless 
home,  where  she  had  not  been  for  many  years,  and  remained 
a  week  or  so ;  brought  one  of  these  children  with  her ;  talk- 
ed with  Mr.  Dey  and  Mr.  Remley  about  a  settlement.  (Mr. 
Remley  had  been  attorney  for  Mrs.  Sharpless  in  the  con- 
test.) She  met  Mr.  Dey  two  or  three  times.  Before  she 
talked  with  Mr.  Dey,  however,  she  says  she  had  a  conversa- 
tion with  Mrs.  Sharpless,  who  told  her  that  Mr.  Dey  rept 
resented  her,  and  that  she  would  never  have  another  law- 
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suit, — never  would  stand  for  another  lawsuit,  if  th^  took 
everything. 

Upon  the  record  before  us,  we  have  no  hesitancy  in 
saying  that  the  contract  was  made  substantially  as  claimed 
by  the  plaintiffs ;  that  this  contract  was  made  between  Wil- 
liam Btutsman,  acting  for  these  children,  and  Peter  A.  Dey, 
acting  for  Mrs.  Sharpless ;  that  the  contract  has  been  con- 
sistently observed  by  both  parties  since  its  making;  that 
Stutsman  has  performed  fully  his  part  of  the  contract,  made 
by  him  for  and  in  behalf  of  his  children ;  that  it  is  a  con- 
tract that  the  parties  were  competent  to  make,  and  is  bind- 
ing upon  them. 

It  is  urged,  however,  first,  that  the  contract  lacked 
mutuality. 

It  seems  to  be  the  thought  that  Mrs.  Sharpless  took 
all  this  property  in  controversy  under  the  will  of  1868; 
but  this  is  not  tenable.  The  will  of  1901  was  made  later. 
It  was  pending  in  the  district  court  for  probate.  Though 
never  probated,  it  was  subject  to  probate.  If  it  was  es- 
tablished as  the  last  will  and  testament  of  Samuel,  all 
rights  which  Mrs.  Sharpless  might  claim  under  the  will  of 
1868  were  lost  to  her.  There  was  a  contingency  which 
might  result  in  forcing  her  to  an  election  to  take  either  un- 
der the  will  of  1901,  or  her  distributive  share.  It  was  to 
settle  and  dispose  of  this  controversy  that  the  agreement 
was  made.  The  practical  effect  of  the  agreement  was  that 
she  would  take  what  was  left  her  under  the  will  of  1901 ; 
that  the  will  would  not  be  pressed  for  probate  until  after 
her  death;  that,  upon  her  death,  it  might  be  probated; 
that,  during  her  life,  she  would  receive  simply  what  she  has 
received  and  enjoyed.  It  is  conceded  that,  if  the  plaintiffs 
prevail  ih  this  case,  it  may  now  be  probated.  Out  of  con- 
sideration for  Mrs.  Sharpless,  Peter  A.  Dey,  acting  for  her, 
urged  these  plaintiffs  not  to  press  the  probate  of  the  will 
until  after  her  death,  for  the  reasons  hereinbefore  stated, 
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as  we  believe.  Everything  in  this  record  goes  to  indicate 
that  she  understood  fully  the  terms  of  this  contract  Mr. 
Dey  was  her  confidential  adviser  and  friend.  He  acted  for 
her,  and  we  think,  no  doubt,  with  her  full  knowledge  of  the 
effect  of  the  agreement  on  her  rights.  No  part  of  the  estate 
was  touched  by  her,  although  the  record  discloses  that,  at 
one  time,  she  found  the  income  of  the  estate  insufficient  to 
pay  the  taxes  upon  the  property.  As  life  tenant,  it  was  her 
duty  to  pay  the  taxes.  Appeal  was  made  to  Mr.  Stutsman, 
under  the  terms  of  the  contract,  and  thereafter  he  paid  all 
the  taxes  upon  the  real  estate.  While  she  was  enjoying  the 
benefits  in  full,  her  letters,  introduced  in  evidence,  indicate 
a  clear  understanding,  on  her  part,  that  she  could  enjoy 
only  a  life  interest  in  the  properly,  after  the  making  of  this 
contract. 

The  fact  that  a  contract  lacks  mutuality  at  the  time 
of  its  making,  does  not  always  make  it  unenf orcible.  Equi- 
ty will  enforce  a  contract,  though  in  its  inception  lacking 
in  mutuality,  when  it  is  shown  that  the  party  seeking  the 
enforcement  of  the  contract  has  fully  performed  all  the  con- 
ditions of  the  contract  on  his  part  to  be  performed.  How- 
ever, we  do  not  think  that  this  contract  was  lacking  in  mu- 
tuality. See  Vmoersity  of  Des  Moines  v.  Polk  Couwty  H.  d 
T.  Co.,  87  Iowa  36 ;  Murphy  v.  H(Mma,  87  N.  D.  156  (164  N. 
W.  32) ;  BumeU  v.  Bradbury,  67  Kan.  762  (74  Pac.  279) ; 
Rank  v.  Qarvey,  66  Neb.  767  (92  N.  W.  1025) ;  Dickson  v. 
8ieix>art,  71  Neb.  424  (98  N.  W.  1085) ;  Burdine  v.  Burdine's 
Exr.,  98  Va.  515  (36  S.  E.  992) ;  Bryson  v.  McShane,  48  W. 
Va.  126  (35  S.  E.  848) ;  Beaton  v.  TohUl,  11  (3olo.  App.  211 
(53  Pac  170). 

Had  litigation  been  continued,  it  may  be  conceded  that 
there  was  some  uncertainty  as  to  what  the  final  result 
would  be,  as  affecting  the  rights  of  these  parties.  Two  wills 
had  been  executed.  One  gave  to  Mrs.  Sharpless  the  entire 
estate;  the  other  gave  to  her  only  a  life  interest  in  the  en- 
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tire  estate.  Under  one  will,  these  plainti£Ps  took  nothing. 
Under  the  other  will,  they  took  a  fee,  snibject  to  the  life  es- 
tate. The  will  in  which  these  children  were  interested,  was 
pending  in  the  probate  court  at  the  time  the  agreement  was 
made.  The  widow  had  the  right  to  reject  the  will,  and  take 
her  distributive  share.  It  came  to  her  as  a  matter  of  choice. 
Immediately  after  the  disposition  of  the  controversy  over 
the  1901  will  in  the  Supreme  Court,  she  renewed  her  rela- 
tions with  these  children.  The  mother  love  had  returned, 
with  all  its  dominating  influence  upon  the  mind.  Bhe  was 
getting  old,  and  the  estate  was  large.  She  was  promised 
that  the  will  of  1901  would  not  be  probated  during  her  life- 
time. She  surrendered  the  uncertain  rights  coming  to  her 
under  one  of  these  wills,  and  these  plaintiffs  surrendered 
their  right  to  probate  at  once  the  will  that  gave  them  all 
the  rights  they  are  now  claiming.  It  is  apparent  that  she 
did  not  want  this  contest.  It  is  apparent  that  the  thought 
of  it  was  painful  to  her.  She  deliberately  chose  to  accept 
what  the  1901  will  would  give  her,  if  probated,  and  claim 
no  more,  providing  the  will  was  not  probated  until  after 
her  deaths  and  with  the  further  consideration  that,  if  the 
income  of  the  property  was  not  sufficient,  the  deficiency 
would  be  supplied  by  the  father  of  these  children.  This 
agreement  was  fully  carried  out  on  both  sides.  The  will 
was  never  probated,  the  deficiency  was  supplied,  she  en- 
joyed the  income  of  the  entire  estate  during  her  life,  and 
the  probating  of  the  will  was  postponed  until  after  her 
death. 

It  would  be  profitless  to  set  out  the  many  little  inci- 
dents shown  in  this  record  which  form  in  our  minds  an  abid- 
ing conviction  that  this  contract  was  made,  substantially 
as  claimed.  It  is  a  very  old  saying  that  "actions  spesk 
louder  than  words."  Everything  that  was  done,  every- 
thing that  was  said,  the  personal  relationships  assumed, 
and  the  conduct  of  all  the  parties,  emphasize  the  making  of 
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this  contract.  The  conduct  of  each  is  a  logical,  consistent 
result  of  the  very  agreement  here  pleaded  and  relied  up- 
on. All  the  footprints  lead  to  the  making  of  this  contract. 
It  is  next  contended  that,  even  though  the  contract 
seems  to  have  been  proven,  yet  the  proof  rests  upon  the 
testimony  of  incompetent  witnesses.    It  is  said  that  Mr. 

and  Mrs.  Stutsman,  the  father  and  mother 

2.  wiTMBSABs :        of  these  children,  were  not  comi)etent  wit- 

m^  bi^^        nesses,  under  the  inhibition  of  thje  ^^dead 

deoeued.     ^      man's  Statute,'^  Section  4604,  Code  of  1897 ; 

and  reliance  is  had  upon  McClanahcm  v. 
McClanahan,  129  Iowa  411.  In  that  case,  the  witness  was 
held  incompetent  because  he  was  a  person  through  whom 
the  claimant  derived  an  interest.  The  holding  of  that  case 
would  seem  to  sustain  appellees'  contention;  and  yet  the 
facts  might  well  be  differentiated.  We  think  this  case 
comes  within  the  rule,  rather,  of  Stilea  v.  Breed,  151  Iowa 
86;  Homer  v.  Maxwell,  171  Iowa  660;  and  Bird  i>.  Jacobus, 
113  Iowa  194.  No  interest  in  this  estate  came  to  these 
plaintiffs  from  their  father  or  mother.  The  estate  comes  to 
them,  if  at  all,  through  the  provisions  of  the  will  of  Samuel. 
Neither  the  estate  in  dispute  nor  the  interest  sought  to  be 
recovered  by  the  plaintiffs  was  derived  from,  through,  or 
under  their  mother  or  father.  Neither  ever  had  or  claimed 
any  right,  title,  or  interest  therein.  "Prom,  through,  and 
under''  have  reference  to  the  devolution  of  title,  and  not  to 
the  agency  by  which  it  was  effected.  Neither  the  father 
nor  the  mother  received,  or  will  receive,  any  benefit  from 
this  contract,  nor  do  these  plaintiffs  take  anything  by, 
through,  or  under  their  parents.  The  fact  that  the  father 
was  acting  for  these  children  and  in  their  behalf  does  not 
make  him  an  incompetent  witness  under  the  statute.  An 
agent  of  a  party  to  a  suit  is  not  incompetent,  under  the 
statute.  Chicago,  R.  I,  d  P.  R,  Co.  t?.  McElhany,  182  Iowa 
1035. 
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It  is  next  contended  that  the  contract  is  not  enfordble 
because  it  is  not  shown  that  the  father  of  these  children 
had  authority  to  make  the  contract  for  and  in  their  be- 
half.    The  answer  to  this  is  simply  that 
^*  AQiNT^iSo^-"    *^®y  ^^^^  adopted  the  contract,  ana  are  now 
Sed  IS.'**'*^'"      sedcing  to  enforce  it.    There  is  no  merit  in 

the  contention  that  Peter  A.  Dey  was  not  the 
agent  of  Mrs.  Sharpless,  and  that  his  act  in  making  the  con- 
tract was  not  binding  upon  her.  We  have  adverted  to  this 
before.  The  record  leaves  no  doubt  existing  as  to  the  re- 
lationship between  Mrs.  Sharpless  and  Mr.  Dey, — no  doubt 
that  she  understood  and  consented  to  all  that  was  done  in 
the  making  of  this  contract;  that  he  was,  in  the  fullest 
sense,  authorized  to  act  for  and  to  represent  her  in  the 
making  of  the  contract 

It  is  said  that  the  contract  is  not  proven  by  that  hi|^ 
degree  of  evidence  which  is  required  in  controversies  of 
this  kind.    To  this  we  have  to  say  that  evidence  4s  always 

of  a  high  character  when  it  produces  in  the 
^  „  ^     mind   an   abiding  conviction  of  the  tmth 

4.  Btidinci:  when  ^ 

sattefactory.        Qf   the   matter   sought   to   be   established. 

There  is  evidence  of  the  making  of  this 
contract,-— competent  evidence;  and  every  fact  and  cir- 
cumstance, following  the  time  when  it  is  allied  the  con- 
tract was  made,  support  and  sustain  that  testimony. 

We  think  the  contract  is  fully  proven  by  competent 
evidence,  and  the  plaintiffs  were  entitled  in  the  court  be- 
low to  a  decree  as  prayed.  The  decree  of  the  district  court 
is,  therefore,  reversed,  and  with  direction  to  enter  a  decree 
in  plaintiffs'  favor  as  prayed. — Reversed, 

Ladd,  C.  J.,  Prbston  and  Stevbns,  JJ.,  concur. 
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Mike  Carroll,  Appellee,  v.  Mundy  &  Scott  et  al.,  Ap- 
pellants. 

VBNDOB  AND  PUBOHASEB:     Non-KeceoBlty  for  Tend«r  of  Per- 

fonnaace.  A  vendor  is  under  no  obligation  to  tender  perform- 
ance, when  such  performance  is  conditional  on  vendee's  furnish- 
ing evidence  of  good  title  in  the  thing  sold,  and  when  vendee 
was  wholly  unable  to  do  so. 

Appeal  from  Emmet  District  Court, — N.  J.  Lbb,  Judge. 

February  19,  1919. 

Action  to  rescind  a  written  contract  for  the  sale  and 
exchange  of  land.  Opinion  states  the  facts.  Decree  for  the 
plaintiff  in  the  court  below.    Defendants  appeal. — Affirmed. 

(7.  W.  Grim,  for  appellants. 

Morse  d  Kennedy,  for  appellee. 

Gaynor,  J. — On  the  7th  day  of  November,  1913,  plain- 
tiff and  defendants  entered  into  a  written  contract,  by  the 
terms  of  which  the  plaintiff  agreed  to  purchase  from  the 
defendants  certain  land  in  Emmet  County,  consisting  of 
320  acres,  for  the  sum  of  |32,000,  to  be  paid  for  as  follows : 
By  delivering  to  the  defendants  a  good  and  suiBcient  war- 
ranty deed  to  160  acres  in  Aurora  County,  South  Dakota, 
free  and  clear  of  all  liens  and  incumbrances,  except  a  first 
mortgage  of  {2,000,  and  by  executing  and  delivering  to  the 
defendants  a  mortgage  in  the  sum  of  $22,000  on  the  land 
purchased  from  the  defendants,  both  parties  agreeing  to 
furnish  abstracts  showing  good  and  merchantable  title  to 
each  of  their  respective  properties. 

Some  time  after  the  contract  was  entered  into,  plain- 
tiff took  possession  of  the  land  in  Emmet  County,  and  de- 
fendants of  the  land  in  Aurora  County,  and  each  held  pos- 
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session  up  to  the  time  of  the  entry  of  the  decree  in  this 
case.  After  the  making  of  the  contract,  and  before  plain- 
tiff took  possession  of  the  Emmet  County  land,  the  defend- 
ants submitted  to  plaintiff  an  abstract  of  title  from  which 
it  appeared  that  the  title  to  the  Emmet  County  land  was 
not  in  the  defendants;  that  there  was  a  |9,000  mortgage 
on  the  land ;  and  that  there  were  other  defects  in  the  title. 
To  induce  plaintiff  to  take  possession  of  the  land  in  Emmet 
County,  and  to  surrender  to  the  defendants  the  land  in 
Aurora  County,  the  defendants  promised  orally  to  pro- 
cure  perfect  title  in  themselves,  and  to  remove  all  liens 
and  cure  all  defects  at  once.  The  plaintiff  took  possession 
of  the  Emmet  County  land,  and  surrendered  to  the  de- 
fendants the  Aurora  County  land,  in  reliance  on  this  prom- 
ise. 

It  is  reasonably  certain  from  the  record  that  the  ex- 
change of  possession  was  brought  about  by  these  promises, 
and  plaintiff's  reliance  thereon.  From  time  to  time  there 
after,  these  promises  were  renewed  by  the  defendants,  but 
never  fulfilled.  Plaintiff  was  at  all  times  ready,  able,  and 
willing  to  perform  the  contract  on  his  part,  whenever  de- 
fendants performed  their  part  of  the  agreement.  The 
122,000  mortgage  could  not  be  made  until  the  title  to  the 
land  purchased  was  in  the  plaintiff.  At  the  time  the  con- 
tract was  made,  plaintiff  had  no  knowledge  of  the  fact  that 
the  defendants  were  not  the  owners  of  the  land,  or  that  it 
was  incumbered;  and  it  was  the  understanding  of  both  par- 
ties that  the  deal  was  to  be  closed  on  the  1st  day  of  March. 
1S14.  Nothing  was  said  in  the  contract  about  th«  title  to 
the  land,  but  each  agreed  to  furnish  the  other  an  abstract 
showing  good  and  merchantable  title. 

On  the  24th  day  of  March,  1916,  this  action  was  brought 
in  equity,  to  cancel  the  contract  and  to  restore  the  parties 
to  the  same  position  in  which  they  were  before  the  con- 
tract was  made.     A  decree  was  entered  for  the  plaintiff, 
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cancelling  the  contract,  and  directing  each  party  to  sur- 
render to  the  other  the  land  that  was  the  subject  of  the 
contract.    No  deeds  to  the  lands  had  been  exchanged. 

It  was  further  found  by  the  court  that  the  plaintiff^ 
fdying  upon  the  promise  of  the  defendants  to  convey  to 
him  a  good  and  merchantable  title,  unincumbered,  placeil 
improY^nents  upon  the  Emmet  County  land,  while  he  was 
in  possession,  and  incurred  other  expenses.  An  account- 
ing was  had  between  the  parties,  and  in  this  accounting, 
the  use  of  the  land  by  the  plaintiff  during  the  years  he  waA 
in  possession  was  taken  into  consideration.  The  fair  rental 
value  of  the  Aurora  County  land  was  also  considered,  and 
charged  to  the  defendants.  The  improvements  put  upon 
the  land  by  the  plaintifiP  were  shown  and  considered,  and, 
on  final  adjustment,  the  court  found  that  the  use  of  the 
Emmet  County  land  fairly  compensated  the  plaintiff  for 
the  improvements  put  upon  the  land,  and  the  rental  re- 
ceived by  the  defendants,,  for  the  Aurora  County  land.  A 
balance  was  struck,  leaving  nothing  due  either  upon  these 
matters. 

The  defendants  appeal,  and  claim  that  the  court  erred 
in  cancelling  the  contract,  and  erred  in  allowing  anything 
to  the  plaintiff  for  improvements  upon  the  land  while  he 
was  in  possession. 

80  far  as  this  record  shows,  plaintiff  had  perfect  title 
to  the  land  in  Aurora  County.  At  the  time  he  surrendered 
possession  to  the  d^endants,  and  took  possession  of  the 
Emmet  County  land,  he  did  so  with  the  distinct  understand- 
ing that  defendants  would  perfect  title,  and  be  ready  to 
consummate  the  contract  in  accordance  with  its  terms,  on 
the  Ist  of  March,  1914,  and  that  an  abstract  would  be 
fnmished  him,  showing  good  and  merchantable  title,  on 
that  date.  It  appears,  however,  that,  some  time  before 
the  1st  of  March,  defendants  did  furnish  the  plaintiff  with 
an  abstract.    This  abstract  showed  upon  its  face  that  the 
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defendants  did  not  have  title  to  the  land,  and  that  it  was 
largely  incumbered.  This  abstract  was  examined  by  coun- 
sel for  the  plaintiff,  and  returned  to  the  defendants  on  or 
about  April  3,  1914,  with  objections. 

Now,  it  may  be  said  that,  notwithstanding  the  fact 
that  it  was  the  understanding  of  the  parties  that  the  deal 
should  be  consummated  and  closed,  and  the  contract  fully 
performed,  on  the  1st  day  of  March,  1914,  the  plaintiff  con- 
sented to  further  time  by  returning  the  abstract  with  his 
objections.  It  appears,  however,  that,  after  the  abstract 
with  objections,  was  received,  the  defendants  never  returned 
the  same  to  the  plaintiff,  aud  never  thereafter  tendered  to 
the  plaintiff,  or  offered  the  plaintiff,  any  abstract  showing 
good  and  merchantable  title;  further,  that  the  defendants 
never  did  have  a  good  and  merchantable  title  to  this  land, 
either  at  the  time  the  contract  was  made,  or  at  the  time 
this  action  was  begun. 

It  may  be  conceded  that,  when  the  plaintiff  returned 
this  abstract  to  the  defendants,  with  his  objections,  he 
impliedly  consented  not  to  repudiate  the  contract  on  ac- 
count of  the  defects;  but  this  was  because  of  defendants' 
promise  to  immediately  remedy  the  defects.  This  did  not 
release  defendants  from  their  contractual  duty  to  perform 
within  a  reasonable  time.  Where  no  time  is  fixed  in  the 
contract  or  by  agreement  of  the  parties  for  tiie  doing,  the 
law  requires  it  to  be  done  within  a  reasonable  time.  The 
defendants  having  agreed  in  their  contract  to  convey  tills 
land  to  the  plaintiff  for  a  consideration  named,  the  con- 
sideration named  could  not  become  due  until  after  defend- 
ants had  performed  all  conditions  upon  which  their  right 
to  the  consideration  rested.  They  could  not  have  insisted 
on  performance,  and  no  duty  to  tender  a  performance 
rested  on  the  plaintiff,  until  the  conditions  precedent  to 
the  duty  had  been  fully  complied  with  by  the  defendants. 
As  a  condition  precedent  to  the  duty  of  the  plaintiff  to"  pay, 
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there  was  the  duty  of  the  defendants  to  present  and  tender 
to  the  plaintiff  that  which  they  had  agreed  to  give  him. 
They  had  agreed  to  furnish  the  plaintiff  an  abstract  show- 
ing good  and  merchantable  titla  Until  this  was  done,  no 
obligation  rested  on  the  plaintiff  to  perform  or  tender  per- 
formance of  his  agreement  to  pay.  Defendants  failed  to 
perform  on  the  day  stipulated,  and,  assuming  that  plaintiff 
waived  performance  on  that  day,  and  consented  to  further 
time  in  which  to  perform,  this  did  not  waive  performance 
at  some  time,  and  did  not  extend  the  time  for  performance 
b^ond  a  reasonable  time.  This  action  was  not  commenced 
until  more  than  two  years  after  the  time  when  defendants 
shonld  have  performed,  and  the  waiver  of  performance  on 
that  day  extended  performance  only  for  a  reasonable  time. 
Two  years  was  surely  a  reasonable  time.  No  performanoe 
was  made  or  tendered  by  defendants.  Plaintiff's  right  to 
rescind,  therefore,  was  perfect  at  the  time  this  action  was 
commenced.  Even  on  the  trial,  no  tender  of  performance 
was  made,  or  excuse  offered  for  a  failure  to  perform.  The 
fact  is  that  defendants  were  not  able  to  perform.  The  court 
rightly  decreed  that  the  contract  should  be  put  at  an  end ; 
that  the  plaintiff  should  be  no  longer  bound  by  the  contract 

'^e  facts  in  this  case  bring  it  withiji  elementary  law. 
No  authorities  need  be  cited  to  support  our  conclusion. 

As  to  the  proposition  involved  in  the  accounting,  we 
have  to  say  that  our  attention  is  not  called  to  any  error 
committed  in  the  computation,  and  it  seems  equitable  and 
just,  under  the  record  made;  and  the  decree  in  this  respect 
most  stand. 

On  the  whole  record,  we  think  the  judgment  of  the 
court  was  right,  and  it  is — Affirmed. 

Ladd,  C.  J.,  Salikgbb  and  Stbvbns,  JJ.,  concur. 
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Anna  Corcoran^  Appellant,  v.  B.  O.  Jbrbbij^  Appellee 

LIBEL  AND  SLAKDEB:     Testimony  Before  OommlBalOBen  of  Insui- 

1  ity.  Nonmalicious  testimony  by  a  physician  before  the  com- 
missioners of  insanity,  touching  the  insanity  of  a  person  under 
investigation,  is  privileged. 

INSANE  PEBSONS:     Notice  and  Personal  Presence.     Proceedings 

2  to  determine  the  sanity  of  a  person  may  be  legally  had  before 
the  commissioners  of  insanity,  without  the  presence  of,  and  with- 
out notice  to,  the  person  under  investigation;  and  In  such  case 
it  will  be  presumed  that  notice  would  have  accomplished  no  pur- 

'pose,  and  that  the  personal  presence  of  such  person  would  have 
been  injurious  to  such  person. 

Appe(U  from  Mahaska  District  Court. — John  F.  TalbotT; 

Judge. 

February  19,  1919. 

This  is  an  action  for  damages  claimed  to  have  resulted 
from  the  publication  of  alleged  libelous  statements.  The 
court,  at  the  close  of  the  evidence,  sustained  defendant's 
motion  for  a  directed  verdict,  and  plaintiff  appeals. — Af- 
firmed. 

C.  W.  Prince,  E.  A.  Harris,  J.  N.  Beery,  J.  E.  West  fall, 
and  T.  R.  Wilkie,  for  appellant. 

Burrell  d  Devitt,  and  Dutcher,  Davis  d  Hamhrecht,  for 
appellee. 

Stevbns,  J. — On  November  2,  1914,  Daniel  Ck)rcoran, 
brother  of  plaintiff,  caused  an  information,  addressed  to 
the  commissioners  of  insanity,  to  be  filed  in  the  office  of 

the  clerk  of  the  district  court  of  Mahaska 

*  siiNDBB^'teB-      County,  alleging  that  plaintiff  was  insane, 

co^mfssionera      and  a  fit  subject  for  custody  and  treatment 

of  insanity. 

in  the  state  hospital.    A  warrant  was  issued 
and  delivered  to  the  sheriff  of  said  county,  commanding 
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him  to  take  her  iuto  custody,  and  bring  her  before  the  com- 
missioners. The  return  of  the  sheriff  is  not  dated,  but  it 
certifies  that  he  took  plaintiff  into  custody.  She  was  not, 
however,  taken  before  the  commissioners.  Dr.  J.  C.  Dar- 
ranger,  a  practicing  physician,  was  appointed  by  the  board 
for  that  purpose,  and  made  a  personal  examination  of  plain- 
tiff and  certified  in  writing  to  the  commissioners  that;  in 
his  opinion,  she  wa^s  a  fit  subject  for  custody  and  treat- 
ment at  the  hospital.  The  defendant.  Dr.  Jerrel,  who  had 
previously  been  employed  as  her  physician,  was  subpoenaed, 
sworn,  and  examined  upon  the  trial  before  the  commis- 
sioners. His  testimony  was  reduced  to  writing,  and  signed 
by  him.  He  testified  that,  in  his  judgment,  plaintiff  was 
insane,  and  should  be  sent  to  the  hospital  for  proper  care 
and  treatment.  All  of  the  above  proceedings  were  had  on 
the  day  the  information  was  filed.  On  the  following  day, 
plaintiff  was  taken  by  the  sheriff  to  the  hospital  at  Mt 
Pleasant,  where  she  was  confined  for  a  period  of  about 
five  months,  when  she  was  paroled  to  her  mother;  and  later, 
'she  was  discharged  as  cured.  Plaintiff,  in  her  i)etition, 
demands  damages  in  a  large  sum,  ailing  that  the  state- 
ments uttered  and  signed  by  defendant  before  the  commis- 
sioners were  false,  malicious,  and  libelous.  The  principal 
defense  relied  upon  by  counsel  for  appellee  is  that  the  state- 
ments complained  of  were  made  as  a  witness  under  oath 
upon  the  trial,  and  were,  therefore,  privileged. 

Plaintiff  seeks  to  avoid  the  plea  of  privil^^e  upon  the 
ground  that  no  notice  was  served  upon  plaintiff  of  the  pro- 
ceedings before  the  commissioners,   and   that  same  were 

wholly  void.  It  is  conceded  that  no  notice 
2.  iHSANB  pro-        of  the  proceedings  before  the  commission- 

bomb:   notice  '^  ° 

JJ^JgJgl^*"*       ers  was  served  upon  plaintiff,  and  that  she 

was  not  taken  before  them.  The  statute 
does  not  require  notice  of  the  filing  of  an  information  alleg- 
ing insanity,  or  of  trial  thereon,  to  be  served  upon  the  per- 


534^  Corcoran  v.  Jbrbbl.  [186  Iowa 

son  whose  sanity  is  to  be  investigated.  Section  2S66  of 
the  Code  provides  that  the  accused  shall  be  taken  before 
the  commissioners,  unless  they  shall  be  of  the  opinion  that 
to  do  so  would  probably  be  injurious,  or  attended  with  no 
advantage  to  the  person  alleged  to  be  insane,  in  which  case 
the  hearing  may  be  conducted  without  his  presence.  Any 
citizen  of  the  county,  or  relative  of  the  person  alleged  to  be 
insane,  may  appear,  and  resist  the  application  in  person,  or 
by  counseL  ' 

The  record  does  not  disclose  an  affirmative  finding  by 
the  board  that  the  condition  of  plaintiff  was  such  that  it 
would  be  injurious  for  her  to  be  present  at  the  trial,  or 
that  same  would  not  be  of  advantage  to  h^;  but  presump- 
tively, such  was  the  judgment  and  flndjmg  of  the  commis- 
sioners. While  the  legislature  has  not  made  provision  for 
notice  of  the  hearing  before  the  commissioners,  it  has  made 
ample  provision  for  safeguarding  persouB  thus  accused. 
Section  2267  of  the  Code  provides  for  an  appeal  from  the 
finding  of  the  commissioners  to  the  district  court,  and 
Code  Section  2268  requires  that  the  accused  be  discharged 
from  custody,  pending  such  appeal,  unless  the  commission- 
ers find  that  his  condition  is  such  that  he  cannot,  with 
safety,  be  allowed  to  go  at  large.  Code  Section  2304  pro- 
vides that,  upon  petition  to  a  district  judge,  a  commission 
may  be  appointed  to  examine  a  person  confined  in  a  hos- 
pital, and  determine  whether  he  is  insane;  and  this  pro- 
ceeding may  be  rex>eated  every  six  months.  Section  2306 
of  the  Code  also  provides,  in  substance,  that  all  persons 
confined  as  insane  shall  be  entitled  to  the  benefit  of  a 
writ  of  habeas  corpus,  and  that  the  question  of  insanity 
shall  be  decided  at  the  hearing  thereon. 

As  we  understand  the  contention  of  counsel  for  ap- 
pellant, it  is  not  claimed  that  the  statements  of  defendant 
would  not  have  been  privil^ed  if  due  notice  of  the  pro- 
ceedings had  been  served  upon  plaintiff.    We  held  in  ChaiV' 
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annes  v.  Priesiley,  80  Iowa  816,  that  the  statute  does  not 
require  the  service  of  notice,  and  that  the  proceedings  are 
not  inyalid  without  notice.    In  that  case,  the  court  said : 

**We  assume,  of  course,  that  no  importance  is  attached 
to  an  idle  form  of  notice  in  such  a  case;  a^  where  it  would 
not  be  understood  because  of  the  infirmity,  or  the  notice,  for 
any  reason,  be  merely  formal.  The  law  sometimes  pro- 
vides for  these  formal  notices,  but  it  is  in  anticipation  of 
the  results  not  to  be  contemplated  in  this  class  of  proceed- 
ings, with  the  precautionary  provisions  of  the  statute  under 
which  they  are  conducted.  The  law  requires  that  a  physi- 
cian shall  visit  the  person,  and  examine  him,  and  shall  con- 
fer with  relatives  upon  the  subject ;  so  that,  in  every  case, 
there  is  actual  notice  to  relatives,  who  may  be  present,  and 
would  be  likely  to  take  an  interest  in  behalf  of  the  person. 
Any  citizen  of  the  county,  or  relative,  may  appear  and  resist 
the  application,  and  a  full  and  free  inquiry  Is  permitted. 
The  law  and  the  courts  are  so  jealous  of  the  rights  of 
persons,  both  as  to  liberty  and  property,  that  they  view 
with  distrust  any  proceedings  that  may  aflFect  such  rights 
in  the  absence  of  notice ;  and  to  our  minds  this  same  jeal- 
ousy pervades  the  statute  in  question ;  and  the  ruling  con- 
sideration in  allowing  these  proceedings,  in  the  absence 
of  the  party  and  without  notice,  is  personal  to  him,  and 
designed  for  his  interest.  It  Is  not  a  case  in  which  he  is 
adjudged  at  fault,  or  in  default,  and  for  which  there  is  a 
forfeiture  of  liberty  or  property,  but  only  a  method  by 
which  the  public  discharges  its  duty  to  a  citizen.  The  mis- 
fortunes of  citizens  sometimes  place  them  where,  for  their 
care  and  preservation,  restraints  are  necessary,  and  such 
restraints  are  even  justified  at  the  hands  of  private  per- 
sons. They  are  not,  in  such  cases,  ^deprived  of  liberty/ 
within  the  meaning  of  the  Oonstitution ;  and  plaintiff  bases 
hia  claim  in  this  respect  upon  the  constitutional  provision 
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that  *no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law.' '' 

We  held  in  Cotmty  of  Black  Hawk  v,  Springer^  58  Iowa 
417,  that: 

^The  inquest  of  lunacy  by  a  board  of  commissioner 
is  in  no  sense  a  criminal  proceeding.  The  restraint  of  an 
insane  person  is  not  designed  as  punishment  for  any  act 
done.  The  insane  are,  by  the  law,  taken  into  the  care  and 
custody  of  the  state,  for  treatment  for  their  unfortunate 
infirmity.  In  our  opinion,  whatever  may  be  thought  of  the 
power  of  the  legislative  department  of  the  state  to  provide 
a  special  tribunal  for  the  examination  of  persons  alleged 
to  be  insane,  the  saieguard^  and  limitations  provided  bj 
our  laws  for  the  correction  of  any  abuse  which  may  arise 
from  the  acts  of  the  commissioners,  are  ample  for  the  pro- 
tection of  the  citizen." 

There  is  nothing  in  the  record  tp  indicate  that  defend- 
ant was  actuated  by  improper  motives,  or  that  he  acted 
in  bad  faith  toward  plaintiff.  He  was  subpoenaed,  sw^om, 
and  examined  as  a  witness,  and  his  testimony  was  corrob- 
orated by  that  of  other  witnesses.  Whether  an  action  for 
libel  could  be  maintained  against  him,  if  the  proceedings 
had  been,  for  some  reason,  invalid,  we  need  not  determine, 
as  that  question  is  not  before  us.  The  proceedings  before 
the  commissioners  were,  so  far  as  the  record  discloses,  in 
all  respects  regular  and  valid,  and  all  of  the  statements 
made  by  the  defendant  were  clearly  privileged.  There  is 
no  error  in  the  record,  and  the  judgment  of  the  court  be- 
low is — Affirmed. 

Ladd,  C.  J.,  Gay^or  and  Salinger,  JJ.,  concur. 
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William  Cuttill,  Appellant,  v.  Walter  Harrington  et  al.. 

Appellees. 

FRAUDS,  STATUTE  OF:    Promise  to  Pay  Debts  of  Old  Partnership. 

1  The  oral  promise  of  an  incoming  partner,  on  a  consideration 
personal  to  hinuself,  to  pay  the  debts  of  the  old  partnership,  is 
not  within  the  statute  of  frauds. 

PABTNBSSHIP:     Estoppel  by  Holding  Ont.    He  who  holds  himself 

2  out  as  a  partner  is  thereby  estopped  to  deny  liabilfty  as  a  part* 
ner  to  any  creditor  who  relies  thereon. 

Appeal   from   Mahaska  District   Court. — Henry    Silwold, 

Judge. 

February  19,  1919. 

Action  for  wages  resulted  in  judgment,  in  part  as  pray- 
ed.   The  plaintiff  apx)eals. — Reversed. 

Edward  A,  Schmidt  and  McCoy  d  McCoy,  for  appel- 
lant. 

Burrell  d  Devitt  and  Vander  Ploeg  d  Johnson,  for  ap- 
pellees. 

Ladd,  C.  J. — Plaintiff  alleged,  in  the  first  count  of  his 
petition,  that  he  entered  into  an  oral  contract  with  the 
Knoxville  Motor  Car  Company,  to  render  services  as  a 
salesman  and  machinist,  at  the  salary  of  $75  per  month, 
and  so  did  from  March  18,  1913,  until  January  18,  1915. 
In  the  second  count,  the  allegation  was  that  he  rendered 
such  services  at  the  instance  and  request  of  said  company. 
W.  H.  Witt,  Harry  Lindisley,  Walter  H.  Harrington,  and 
Nate  Harrington  are  allied  to  have  constituted  the  co- 
partnership known  aj»  the  Knoxville  Motor  Oar  Company, 
and  judgment  was  prayed  in  the  sum  of  $1,271.  Later,  an 
amendm^it  to  the  petition  was  filed,  alleging  that,  early 


/ 
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in  January,  1914,  Nate  and  Walter  H.  Harrington  entered 
the  firm  known  as  the  Bjioxville  Motor  Oar  CTompany ;  that 
plaintiff  then  informed  Nate  Harrington  and  his  son,  Wal- 
ter H.,  that  the  company  was  owing  him  about  |600,  that, 
unless  this  were  paid  or  guaranteed,  he  would  quit  work, 
and  not  continue  in  the  service  of  the  company ;  that  Nate 
Harrington  then  related  that  he  had  bought  into  the  firm 
for  himself  and  son,  desired  to  make  the  business  a  success, 
and  that: 

**We  need  you  and  must  have  you,  and  you  must  go  to 
work,  and,  while  we  are  a  little  short  on  money  just  now, 
on  account  of  the  fact  that  we  have  to  pay  for  the  new 
machinery,  etc.,  but  you  stay,  and  we  will  pay  you  along 
as  you  need  it,  and  in  the  fall  we  will  pay  you  all  of  it, 
when  we  get  the  money  in,  and  you  shall  have  your  money 
that  is  now  owing  you  and  what  you  earn  in  the  future, 
if  you  will  only  stay  with  us,  because  we  need  you,  and  will 
guarantee  that  you  will  receive  all  back  money  due." 

The  plaintiff  further  allied  that  he  continued  in  the 
company's  employment,  in  reliance  upon  this  promise,  until 
January  18,  1915,  when  the  sum  of  about  flJOO  was  owing 
him,  upon  which  but  f480  had  been  paid.  In  his  answer, 
Nate  Harrington  denied  having  been  a  partner,  and  also 
denied ,  having  promised  as  alleged.  In  reply,  plaintiff 
pleaded,  in  estoppel,  that  Nate  Harrington  had  stated  to 
the  plaintiff  that  he  was  a  member  of  said  partnership; 
that  he  wished  him  to  continue  in  the  service  of  the  com- 
pany; and  that,  as  a  partner,  he  would  see  that  plaintiff 
received  compensation  for  his  services;  and  that  plaintiff, 
in  reliance  thereon,  and  on  Harrington's  being  a  partner, 
continued  in  the  employment  of  said  company. 

I.  Originally,  the  Knoxville  Motor  Car  Company  was 
a  copartnership,  composed  of  W.  H.  Witt  and  Harry  Linds- 
ley,  and  so  continued  untQ  January,  1914.  At  that  time, 
Walter  H.  Harrington,  at  least,  became  a  partner. 
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The  jury  found  that  there  was  owing  by  the  Enoxrille 
Motor  Gar  Company  to  plaintiflF^  at  the  time  this  change 
was  made,  the  sam  of  1595.56,  but  fhe  court  omitted  to 
alter  judgment  against  the  firm,  as  theretofore  constituted, 
or  against  W.  H.  Witt,  who  was  a  member  of  the  i  copart- 
nership as  then  constituted,  and  a  party  to  the  action. 
This  was  error,  and  judgment  will  be  so  entered  against 
both  on  remand. 

The  past  debts  of  the  firm  were  not  the  obligations  of 
the  copartnership  after  Walter  H.  Harrington  became  a 
partner.  « 

II.  The  contention  of  plaintiff  is  that  recoyery  may 
be  had  thereon  because  of  Nate  Harrington's  promise  to  pay 
the  same.  He  denied  having  made  such  promise,  but  plain- 
tiff testified  that  he  had  a  talk  with  Nate 
1.  fbauds,  STAT-  Harrington,  in  which  the  latter  said  that  he 
S'tS'iar"*    had  bought  a  on^third  interest  in  the  com- 

debts  of  old  .i.    x    !.•  ^    •    j.      -j.      xi.    x 

partnership.         pany ;  that  his  money  went  into  it;  that 

he  had  signed  no  agreement  to  8bow  him- 
self a  partner;  that  he  was  a  silent  partner,  and  assumed 
the  back  debts  of  the  garage;  that  some  machinery  had 
been  bought,  and  cars;  that  he  (Cuttill)  was  good  help, 
and  he  didn't  wish  him  to  quit ;  that  they  didn't  have  the 
money  then  to  pay;  and  that  he  was  satisfied  to  pay  him 
175  per  month ;  and  that  he  should  leave  what  he  had  com- 
ing, and  he  would  pay  interest  thereon,  and  in  the  fall 
would  figure  up  back  wages;  and  he  guaranteed  that  Outtill 
would  be  paid  the  back  salary,  and  "guaranteed  me  $75 
a  month  salary  straight  in  1914;"  and  that  he  (Cuttill) 
relied  on  these  promises.  Thereupon,  the  defendant  moved 
to  strike  out  all  the  conversation  concerning  the  payment 
of  back  wages,  and  this  motion  was  su£rt;ained. 

Even  though  this  were  disputed  by  Harrington,  the 
jury  might  have  found  that  the  plaintiff  continued  in  the 
employment  of  the  new  firm  on  Harrington's  promise  to 
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pay  the  existing  indebtedness^  and  the  salary  agreed  on 
for  future  services,  in  addition  thereto,  and  would  not  have 
so  continued,  but  for  such  promise.  If  so,  the  consideration 
was  sufficient  to  remove  the  bar  of  the  statute  of  frauds 
against  such  proof.  In  other  words,  continuance  in  the 
employment  of  the  new  firm  might  have  been  found  to  have 
been  induced  by  the  promise  to  pay  the  "back  debts,"  and 
the  court  erred  in  excluding  the  evidence.  See  Section 
4625,  Code. 

III.  The  evidence  was  such  that  the  jury  might  have 
found  that  Nate  Harrington  said  to  plaintiff  that  he  was  a 
member  of  the  firm  of  Knoxville  Motor  Car  Company;  and 

that  he  wished  plaintiff  to  continue  in  its 

'  estoppel  by    *      employment,  as  he  was  very  much  needed; 

ng  ou .        ^^^  ^^^  ^^  would  guarantee  him  a  salary 

of  J75  per  month  during  1914;  and  that  the  plaintiff  relied 
thereon  in  rendering  services  to  said  company  from  then 
on.  Harrington  denied  having  made  such  a  statement,  but 
this  merely  put  plaintiff's  testimony  in  issue;  and  it  was 
for  the  jury  to  say  whether  Harriiigton  so  stated,  and 
whether  plaintiff,  in  rendering  services  thereafter,  relied 
thereon,  and  would  not  have  so  done  but  for  such  state- 
ment. One  holding  himself  out  as  a  partner  is  estopped 
by  his  acts  and  conduct  to  deny  liability  as  a  partner  to 
any  creditor  who,  in  reliance  thereon,  has  rendered  service 
or  extended  credit  to  the  partnership.  Jenkins  v.  Barrows, 
73  Iowa  438;  Hancock  d  Co,  v,  Hintrager,  60  Iowa  374; 
Wallerich  v.  E,  W.  Srrdth  d  Co,,  97  Iowa  308 ;  Sheldon  v. 
Bigelowy  118  Iowa  586;  In  re  Estate  of  McDonald,  167  Iowa 
582.  The  court  withdrew  this  issue  from  the  jury,  as  it 
did  that  of  whether  Nate  Harrington  was,  in  fact,  a  part- 
ner, and  therein  erred. 

The  judgment  entered  will  be  modified  as  indicated, 
and  that  in  favor  of  Nate  Harrington — Reversed, 

Gaynor^  Preston,  and  Stevens,  JJ.,  concur. 
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Jacob  M.  Dickinson,  Receiver,  et  al..  Appellants,  v.  Incor- 
porated Town  op  Guthrie  Center,  Appellee. 

MUNICIPAL  OOBPOBATIONS:    Conflicting  Statates  in  re  Special 

1  Asaeesments.  Section  817,  Code,  1897,  in  so  far  as  it  providee 
for  levy  of  special  assessments  in  proportion  to  lineal  frontage, 
was  impliedly  repealed  by  Section  792-a,  Code  Supplement,  1913, 
which  provides  for  such  levy  In  proportion  to  benefits. 

MUNICIPAL  COBFOBATIONS:     Presnmptidn  ftom  Assessment.    He 

2  who  appeals  from  a  special  assessment  must  overcome  the  pre- 
sumption of  legality  and  equitableneas  which  attends  such  as* 
sessment. 

MUNICIPAL  CCBPOBATIONS:    Adjacent  Property.    The  property 

3  of  a  railway  company,  when  situated  within  300  feet  of  a  paved 
street,  though  not  abutting  thereon,  may  be  "specially  assessed 
for  the  cost  of  paving,  even  though  such  property  does  not  lie 
between  the  paved  street  and  any  other  street. 

Appeal  from   Chithrie  District  Court, — J.   H.   Applegatb, 

Judge. 

February  19,  1919. 

Appeal  from  an  assessment  for  the  cost  of  paving  street 
intersections. — Affirmed. 

F,  W.  Sargenty  Foster  d  Foster,  and  J,  C.  GamhUy  for 
appellantB. 

J.  E.  Batschelet  and  Weeks  d  Vincent^  for  appellee. 

Stevens,  J. — The  appeal  in  this  case  is  from  the  assess- 
ment of  a  portion  of  the  cost  of  paving  one  alley  and  the 
intersections  on  Third  and  First  Streets  in  Guthrie  Cen- 
ter, Iowa,  against  the  property  of  the  Chi- 
powtiwb':  *^^*'   cago,  Rock  Island  &  Pacific  Railway  Com- 
ntM  In  re  spe-   panv,  and  involves  the  construction  of  parts 

rial  anessmpntB. 

of  the  following  provisions  of  statutes : 
Section  817  of  the  Code  of  1897.    **The   cost   of   any 
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street  improvement  or  sewer  at  the  intersection  of  streets, 
highways,  avenues  and  alleys,  or  any  part  of  it,  and  one 
half  of  the  cost  of  the  same  at  spaces  opposite  streets, 
highways,  avenues  and  alleys  intersecting  but  not  crossing, 
and  at  spaces  opposite  property  owned  by  the  city  or  the 
United  States,  or  any  part  thereof,  may  be  paid,  •  •  • 
in  case  of  street  improvements,  from  the  city  improvement 
fund,  except  that  part  to  be  constructed  by,  paid  for  by, 
or  assessed  to  railways  and  street  railways;  but  the  cost 
in  whole  or  in  part  of  such  street  improvement  at  the  places 
designated  in  this  section,  excluding  cost  of  that  part  em- 
braced within  the  foregoing  exception,  may  be  assessed 
against  the  property  abutting  or  fronting  upon  that  por- 
tion of  the  street,  highway,  avenue  or  alley  so  improved 
in  proportion  to  the  linear  front  feet  fronting  or  abutting 
upon  such  improvement." 

Section  792-a,  Code  Supplement,  1913.  ^'When  any  city 
or  town  council  •  ♦  ♦  levies  any  special  assessment 
for  any  public  improvement  against  any  lot  or  tract  of 
land,  such  special  assessment  shall  be  in  proportion  to  the 
special  benefits  conferred  upon  the  property  thereby  and 
not  in  excess  of  such  benefits.  Such  assessment  shall  not 
exceed  twenty-five  per  centum  of  the  actual  value  of  the  lot 
or  tract  at  the  time  of  levy,  and  the  last  preceding  assess- 
ment roll  shall  be  taken  as  prima-facie  evidence  of  such 
value." 

Section  702-g,  Supplemental  Supplement,  1915.  'When- 
ever, after  January  first,  nineteen  hundred  fourteen,  any 
city  or  town  council,  *  *  ♦  levies  any  special  assess- 
ment for  street  improvement  as  provided  by  Section  seven 
hundred  ninety-two  of  the  Code  and  amendments  thereto 
and  supplementary  thereof,  the  same  shall  be  made  in  ac- 
cordance with  the  provisions  of  Section  seven  hundred  nine- 
ty-two-a  of  the  Supplement  to  the  Code,  1907,  and  shall  he 
limited  to  the  amount  to  be  assessed  against  private  prop- 
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erty,  against  all  lots  and  parcels  of  land  according  to 
area  so  as  to  include  one  half  of  the  privately  owned  prop- 
erty between  the  street  improved  and  the  next  street  wheth- 
er such  privately  owned  property  abut  upon  said  street  or 
not  but  in  no  case  shall  privately  owned  property  situated 
more  than  three  hundred  feet  from  the  street  so  improved 
be  so  assessed.  In  case  of  improvement  upon  an  alley,  such 
assessment  shall  be  confined  according  to  area  to  privately 
owned  property  within  the  block  or  blocks  improved  and 
if  not  platted  into  blocks  for  not  more  than  one  hundred 
fifty  feet  from  such  improved  alley.  All  property  except 
streets,  alleys,  public  highways,  public  driveways  and  prop- 
erty owned  by  the  United  States  government  shall  be  deem- 
ed privately  owned  property  within  the  meaning  of  this 
section.'* 

Section  792-h,  Code  Supplement,  1913.  ''All  acts  ai^d 
parts  of  acts  in  conflict  herewith  are  hereby  repealled.'' 

After  the  announcement  of  the  decision  of  the  Supreme 
Ck>ttrt  of  the  United  States  in  Norwood  v.  Baker,  172  U.  S. 
269  (43  L.  Ed.  443),  holding,  in  substance,  that  an  assess- 
ment against  private  property  for  the  cost  of  a  public  im- 
provement in  substantial  excess  of  the  special  benefits 
conferred  thereby  is,  to  the  extent  of  such  excess,  a  taking 
of  private  property  for  public  use  without  compensation, 
the  so-called  front-foot  rule  of  levying  assessments  was 
abandoned,  as  such,  by  the  cities  and  towns  of  the  state. 

The  twenty-eighth  general  assembly,  which  enacted  Sec- 
tion 792-a  of  the  Supplement,  1907,  did  not  specifically  re- 
peal Section  817  of  the  Code.  Section  792-g  of  the  Supple- 
mental Supplement,  1915,  enacted  by  the  thirty-sixth  gener- 
al assembly,  provided  that  special  assessments  for  street  im- 
provements should  be  made  in  accordance  with  the  provi- 
sions of  Section  792-a  of  the  Supplement  of  1907,  which  re- 
quires that  same  be  apportioned  according  to  the  special 
benefits  conferred,  qnd  not  in  excess  thereof,  nor,  in  any 
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event,  in  excess  of  twenty-five  per  centum  of  the  actual 
value  of  the  property.  The  thirty-fifth  general  assembly 
enacted  Section  792-h  of  the  Supplement,  1913,  repealing 
all  acts  OP  parts  of  acts  in  conflict  with  the  provisioiw  of 
Chapter  76,  Acts  of  the  Thirty-fifth  Gteneral  Assembly,  of 
which  Section  792-g  is  a  part.  That  Section  792-a  is  in  con- 
flict with  Section  817  is  apparent.  The  latter  required  as- 
sessments for  street  intersections  to  be  apportioned  accord* 
ing  to  the  linear  feet  fronting  or  abutting  upon  the  improve- 
ment, whereas  the  former  requires  that  such  assessments 
shall  be  laid  according  to,  and  not  in  excess  of,  the  benefits 
accruing  from  the  improvement.  It  is,  however,  urged  by 
counsel  for  appellant  that  the  legislature  has  made  no  other 
provision  for  assessing  the  cost  of  street  intersections ;  but 
it  is  quite  obvious  that  the  provisions  of  Sections  792-a 
apd  792-g  of  the  Supplement  must  control.  These  sections 
were  evidently  designed  to  include  intersections  as  a  part 
of  the  improvement,  and  treat  the  same  as  a  whole.  The 
method  therein  provided  is  in  harmony  with  the  holding 
of  the  Federal  Supreme  Court  in  Norwood  v.  Baker,  supra, 
and  is  entirely  fair,  just,  and  equitable.  Section  817,  being 
in  conflict  with  the  later  provisions  of  the  statute,  is  clear- 
ly repealed  by  Section  792-a. 

The  exact  method  adopted  by  the  council  in  apportion- 
ing the  cost  of  paving  the  intersections  and  alley  in  Third 
Street  against  the  property  charged  therewith  is  not  shown 

by  the  record ;  but,  presumptively,  the  stat- 
^'  H.-?i?i«t^  ^^  ut^  was  followed,,  so  that  the  assessment 

poRATioNs :   pre-  ' 

assesBmSitf^^'"  would  not  be  in  excess  of  tJie  actual  bene- 
fits conferred.  Carpenter  t\  City  of  Ham- 
burg,  179  Iowa  1168.  The  burden  rested  upon  appellants 
to  overcome  this  presumption.  Chicago,  R,  /.  d  P.  R,  Co,  r. 
City  of  Centerville,  172  Iowa  444 ;  Spalti  v.  Town  of  Oak- 
land, 179  Iowa  59;  Northern  Light  Lodge  No.  156,  /.  0. 
0.  F.  V.  Town  of  Monona,  180  Iowa  63 ;  Burroughs  r.  City 
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of  Keokuk,  181   Iowa  660.    In  our  opinion,  this  has  not 
been  done. 

The  property  of  the  railway  company  does  not  abut 
upon  the  intersection  of  First  and  State  Streets,  but  is 
adjacent  thereto.    State  Street  extends  east  and  west,  and 

'  First  Street,  north  and  south.    There  is  no 
'  P0RATI0H8 :  ad-   street  west  of  First  Street,  and  counsel  for 

Jacent  property. 

appellants  contend  that  Section  792-g  does 
not,  therefore,  authorize  the  assessment  of  any  part  of  the 
cost  of  the  improvement  upon  property  not  abutting  there- 
on. None  of  the  property  of  the  railway  company  situated 
more  than  300  feet  from  First  and  State  Streets  was  as- 
$«e8sed. 

Apparently,  the  purpose  of  the  legislature,  in  providing 
for  the  levy  of  assessments  "against  all  lots  and  parcels  of 
land  according  to  area  so  as  to  include  one  half  of  the 
privately  owned  property  between  the  street  improved  and 
the  next  street  whether  such  privately  owned  property  abut 
upon  said  street  or  not,''  but  in  no  case  to  include  prop- 
erty situated  more  than  300  feet  from  the  street  so  im- 
proved, was  to  enable  cities  and  towns  to  assess  all  prop- 
erty benefited  by  street  improvements;  but  it  limited  such 
assessment  for  the  improvement  of  a  given  street  to  one  half 
the  area  between  the  same  and  the  next  street,  in  order 
that  the  cost  of  improving  both  streets  might  be  equitably 
borne  by  the  abutting  and  adjacent  property,  and  to  pro- 
tect the  property  owners  against  the  danger  of  unfair  as- 
sessments. The  right  to  assess  property  not  abutting  upon 
the  improvement  is  not  made  to  depend  upon  whether  there 
is  another  street  beyond,  but  upon  the  special  benefits  ac- 
eniing  thereto  by  reason  of  the  improvement,  subject^  how* 
ever,  to  the  limitations  of  the  statute. 

In  the  absence  of  a  showing  to  the  contrary,  the  pre- 
sumption that  the  statute  was  followed  in  making  same, 
and  that  the  assessment  is  equitable  and  just,  will  prevail. 

Vol.  1f»5  I  a. — 35 
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We  are  of  the  opinion  that  the  judp^ment  of  the  conrt 
below  is  right,  and  it  is,  therefore, — Affirmed, 

Ladd^  C.  J.,  Gaynor  and  Salinobb,  JJ.,  concur. 


John  H.  Qlbnn  et  al..  Appellants,  v.  Wilmetta  Ann  Gross 

et  al.,  Appellees. 

DBBDS:    Non-Oonflicting  Habendum  and  Granting  Olanaea.    A  hab- 
endum clause  which  provides: 

(a)  That  the  conveyance  shall  be  nulllfled  as  to  a  grantee 
who  sells  the  premises  prior  to  the  death  of  grantor; 

(b)  That  the  grantor  retains  the  income,  use,  control,  and 
possession  during  his  lifetime;  and 

(c)  That  a  named  sum  shall  be  a  charge  on  the  land  and 
payable  to  a  named  person  by  grantee  after  grantor's  death,— 
is  not  irreconcilable  with  or  repugnant  to  a  general  granting 
clause  which  makes  no  pretense  of  defining  the  estate  granted. 

Appeal  from  Dallas  District  Court. — J.  H.  ApplegatE; 

Judge. 

Febrttary  19,  1919. 

Suit  in  equity  to  quiet  title.  The  facts  are  fullj  stated 
in  the  opinion. — Affirmed. 

F.  T.  Van  Lieiv,  for  appellant. 

White  d  Clarke,  for  appellees. 

SnsvBNS,  J.— This  is  a  suit  to  quiet  title,  and  involves 
the  construction  of  a*  warranty  deed,  executed  by  P.  P.  and 
Malinda  Jane  Glenn,  husband  and  wife,  wherry  they  sought 
to  convey  the  following  real  estate,  to  wit :  the  8W%  and 
the  SW14  of  the  NEVi  and  the  8^4  of  the  SEi/4,  all  in  Sec- 
tion 35;  also  the  east  33^  acres  of  the  SE^  of  the  SE%  of 
Section  34-79-27;  also  Lots  1,  2,  3,  4,  5,  and  the  Wy2  of 
Lot  6  in  Section  4-78-27,  west  of  the  5th  P.  M.,  all  in  Dal- 
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las  County,  Iowa,  to  appellants  and  his  brothers  and  sisterd 
iointlj,  subject  to  certain  provisions  and  limitations,  as 
follows: 

"This  deed  is  made  subject  to  a  mortgage  of  fifty-two 
hundred  dollars  (|5,200.00)  to  the  Equitable  Life  Insur- 
ance Company  of  lowa^  and  the  grantors  reserve  the  right 
to  extend  or  renew  said  mortgage  as  often  as  they  may  de- 
sire, or  to  remortgage  said  land  to  raise  money  to  pay  said 
mortgage  if  the  mortgagee  should  refuse  to  extend  the 
same.  After  the  death  of  both  the  grantors  herein,  the 
grantees  herein  agree  to  assume  and  pay  said  mortgage 
(if  not  paid). 

"This  deed  is  made  with  the  following  express  under- 
standing and  reservations: 

"P'lpst.  If  any  of  grantees  herein  shall  sell  or  shall 
convey,  directly  or  indirectly,  his,  her,  or  their  interest  in 
the  land  herein  conveyed  before  the  death  of  both  of  the 
grantors  herein,  then  and  in  that  case  the  interests  herein 
GWiveyed  to  him,  her,  or  them  so  selling  or  conveying  be- 
fore the  death  of  the  grantors  herein  shall  be  and  become 
the  property  of  the  grantors'  other  children  not  so  selling 
or  conveying  in  violation  of  the  stipulations  herein,  and 
this  deed  shall  be  null  and  void  in  so  far  as  the  conveyance 
to  him,  her  or  they  shall  be  sold  or  conveyed  before  the 
death  of  the  grantors  as  above  stated. 

"Second.  The  grantors  herein  reserve  the  use,  control, 
and  possession  of  and  the  net  income  from  said  land  both 
from  the  surface  thereof  and  from  the  coal  or  other  mineral 
rights  and  the  right  to  lea^e  said  buid  and  make  coal  or 
mineral  leases  for  all  or  any  part  of  said  land ;  the  inten- 
tion of  the  grantors  being  to  use  and  control  said  land 
as  fully  as  if  this  deed  had  not  been  made;  the  reservations 
herein  to  cease  at  the  death  of  both  grantors  herein. 

"Third.  The  grantees  herein  shall  pay  to  Cora  Jane 
Poulsen  and  Charles  Lewis  Glenn  the  sum  of  eight  hundred 
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dollars  ($800.00)  each,  total  sixteen  hundred  dollars 
(11,600.00)^  after  the  death  of  both  grantors  herein,  and 
before  the  title  herein  shall  vest  fully  in  the  grantees. 
And  if  grantees  fail  or  refuse  to  pay  same,  the  land  herein 
conveyed  shall  be  liable  therefor,  and  this  deed  hereby 
creates  a  lien  at  the  death  of  both  grantors  herein  against 
said  land  for  the  sum  of  |1,600.00,  and  said  Cora  Jane 
Poulsen  and  Charles  Lewis  Glenn  or  either  of  them  or  their 
heirs  may  proceed  to  collect  the  same,  and  in  that  event 
an  action  in  equity  may  be  begun  to  foreclose  said  lien, 
which  shall  be  treated  as  a  mortgage  on  said  land,  and 
foreclosed  as  a  real  estate  mortgage." 

Plaintiff  John  H.  Glenn  alleges  in  his  petition  that  he 
has  opportunity  and  desire  to  convey  hi^  interest  in  the 
land  described  by  warranty  deed,  subject  to  the  life  estate 
of  Malinda  Jane  Glenn,  who  survives  her  husband,  but 
that  the  restrictions  in  said  deed  against  alienation  cast  a 
doud  upon  his  title,  and  he  asks  that  same  be  quieted 
against  the  adverse  claims,  if  any,  of  the  defendants,  except 
Malinda  Jane  Glenn.  Defendant  interposed  a  demurner 
to  plaintiflPs  petition,  which  the  court  sustained ;  and  plain- 
tiff appeals. 

In  his  argument,  counsel  for  appellant  treats  the  deed 
as  conveying  a  fee  title,  subject  only  to  the  life  estate  re- 
served for  the  use  and  benefit  of  both  the  grantors,  so  long 
as  either  of  them  shall  live,  and  the  provisions,  conditions, 
and  limitations  above  quoted,  as  repugnant  to  the  granting 
clause,  and  therefore  void;  whereas  counsel  for  api)ellee 
contend  that  the  instrument  should  be  construed  as  a  whole, 
and  that,  when  this  is  done,  it  clearly  reveals  the  intention 
of  grantors  to  withhold  title  from  fully  vesting  until  their 
death,  and  the  performance  of  the  conditions  named  there- 
in. 

It  is  the  settled  rule  of  this  state  that  deeds  or  other 
instruments  of  conveyance  shall  be  construed,  if  possible. 
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80  as  to  give  efifect  to  all  parts  of  the  instrament,  and  to 
carry  out  the  intention  of  the  grantor.  Beedy  v.  Finney, 
118  Iowa  276;  Hess  v.  Kernen  Bros.,  169  Iowa  646;  Befr 
Umy  V.  Bellamy,  184  Iowa  1193;  Bassett  v.  BuMong,  77 
Mich.  338  (43  N.  W.  984).  In  Beedy  v.  Finney,  supra, 
Chief  Justice  Ladd,  speaking  for  the  court,  said : 

"Where,  however,  the  premises  purport  to  convey  with- 
out qualification  or  description,  there  can  be  nothing  in- 
consistent with  it  in  the  habendum  declaring  the  character 
or  quality  of  the  thing  transfen^ed,  for  that  is  not  else- 
where defined.  The  repugnancy,  to  defeat  the  habendum, 
must  be  such  that  the  intention  of  the  parties  either  can- 
not be  ascertained  from  the  whole  instrument,  or,  if  ascer- 
tained, cannot  be  carried  into  effect.  If,  from  the  entire 
instrument  and  attending  circumstances,  it  appears  that 
the  grantor  intended  to  enlarge,  restrict,  or  even  repugn 
the  conveyancing  clause,  the  habendum  will  control.  It 
is  then  to  be  regarded  as  an  addendum  or  proviso  to  the 
granting  clause,  which  will  control  it  even  to  the  extent  of 
destroying  its  effect.  In  short,  the  modem  rule  requires 
the  consideration  of  the  deed  as  a  whole,  and  not  in  sepa- 
rate and  distinct  parts,  as  was  formerly  done,  and  the  find- 
ing of  repugnancy  avoided,  whenever  all  the  provisions 
of  the  instrument  may,  without  ignoring  the  accepted 
canons  of  construction,  be  given  force  and  carried  into 
effect" 

This  rule  has  been  generally  adopted  by  the  courts  of 
this  country.  Moore  v,  Qriffin,  22  Me.  350;  Watemum  t\ 
Andrews,  14  R.  I.  589;  Cravens  v.  White,  73  Tex.  577  (11 
S.  W.  543);  Huhhird  v,  Ooin,  137  Fed.  822;  Jackson  v. 
Myers,  3  Johns.  (N.  T.)  388;  City  of  AUon  v.  minais  Trans. 
Co,,  12  111.  38;  Coleman  v.  Beach,  97  N.  Y.  345;  Utter  v. 
Sidman,  170  Mo.  284  (70  PI.  W.  702).  If,  however,  the 
habendum  is  irreconcilable  with,  and  repugnant  to,  the 
granting  clause,  the  former  must  prevail.    Such  is  our  hold- 


/ 


550  Glenn  v.  Gross.  [185  Iowa 

ing  in  McCleary  v.  Ellis,  54  Iowa  311;  Kepler  v.  Larttm, 
131  Iowa  438;  Ogle  v.  Bwrrmster,  146  Iowa  33;  Case  v. 
Dwire,  60  Iowa  442;  McCormick  Harv.  Mach.  Co.  v.  Gates, 
75  Iowa  343. 

The  grantor  cannot  restrict  or  limit  the  right  or  power 
of  the  grantee  who  becomes  the  owner  of  the  fee,  or,  for 
instance,  a  life  estate,  to  aeU,  incumber,  or  otherwise  dis- 
pose thereof.  By  parting  with  the  fee,  or  vesting  in  another 
a  life  estate,  the  grantor  loses  all  right  or  power  to  ccmtrol 
the  use  or  disposition  of  the  estate  granted.  Nor  is  the 
relative  position  of  clauses  in  a  deed  or  other  inntrument 
of  conveyance  material  or  controlling.  Beedy  v.  Finney, 
supra;  Utter  v.  Sidman,  supra;  PhiUips  v.  OoUinsvtUe  Oranr 
ite  Co,,  123  Ga.  830  (51  8.  E.  666) ;  Palmer  0.  d  G.  Co.  c. 
Blodgett,  60  Kan.  712  (57  Pac.  947);  Atkms  v.  Baker, 
112  Ky.  877  (66  S.  W.  1023) ;  Flagg  v.  Eamea,  40  Vt  16; 
Goldsmith  v.  Gi)ldsmUh,  46  W.  Va,  426  (33  S.  E.  266); 
Wh^stone  v.  Hunt,  78  Ark.  230  (93  S.  W.  979) ;  Chicago 
Jjumbering  Co.  v.  Powell,  120  Mich.  51  (78  N.  W.  1022). 

The  deed  must  be  construed  as  a  whole,  and  the  inten* 
tion  of  the  grantor  ascertained  and  given  effect,  if  possible. 
It  will  be  observed  that  the  deed  in  question  contains  th< 
usual  words  of  conveyance,  and  that  the  clauses  quoted 
follow  the  granting  clause,  which  does  not  specifically  de 
fine  or  designate  the  estate  granted.  That,  however,  is  the 
office  of  the  habendum,  which  may  "limit,  restrain,  lessen, 
enlai^e,  explain,  vary,  or  qualify,  but  not  totally  contra 
diet  or  be  repugnant  to  the  estate  granted  in  the  premises.*' 
13  Cyc.  619;  Devlin  on  Deeds  (3d  Ed.),  Section  213. 

Taking  the  instrument  in  controversy  as  a  whole,  and 
construing  all  its  parts  together,  the  intention  of  the  gran- 
tors to  reserve  the  right  to  extend  or  renew  the  mortgage 
thereon  from  time  to  time,  and  that  title  should  not  fully 
vest  until  their  death  and  the  payment  to  Cora  Jane  Poul- 
sen  and  Charles  Lewis  Glenn  of  |800  each  by  the  grantees. 
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is  too  apparent  to  require  discussion.  It  is  difficult  to  con- 
ceive how  such  intention  could  have  been  more  clearly  ex- 
pressed, nor  is  same  irreconcilable  with,  or  repugnant  to, 
the  granting  clause  or  premises.  As  before  stated^  the  es- 
tate conveyed  is  not  specifically  designated  in  the  grant- 
ing clause,  and  the  words  used  therein  are  as  consistent 
with  the  conveyance  of  a  limited  estate  as  of  the  fee.  In 
our  opinion,  there  is  no  inconsistency  between  the  respec- 
tive clauses  of  the  deed,  and  all  may,  and  should,  be  carried 
out  according  to  the  expreeeed  wishes  of  the  grantors. 

As  the  sole  ground  upon  which  the  clauses  quoted  are 
assailed  (the  argument  being  confined  to  the  first)  is  that 
the  same  are  repugnant  to  the  granting  clause,  further  dis- 
cussion of  the  question  is  unnecessary.  It  follows  that  the 
judgment  of  the  court  below  is — Affirmed. 

Ladd,  C.  J.,  Gaynob  and  Preston,  JJ.,  concur. 


6.  JsNSBN,  Appellant,  v.  Wm.  Wiersma,  Sheriff,  Appellee. 

EXEMPTIONS:  Debtor's  Interest  in  Partaersliip  Property.  A  part- 
ner, though  a  resident  h«ad  of  a  family,  may  not  claim  his  in- 
terest in  partnership  personal  property  exempt  from  levy  and 
sale  under  execution  to  satisfy  partnership  debts. 

Appeal  from  8ioux  District  Court. — ^W.  D.  Bonos,  Judge. 

.   4 

February  19,  1919. 

Action  for  damages  for  the  value  of  certain  personal 
property,  claimed  to  be  exempt,  which  was  sold  by  the 
sheriff  upon  execution. — Affirm^. 

Hatley  d  Van  de  Steeg,  for  appellant. 

Klay  d  Klay  and  W.  C.  Leonard,  for  appellee. 

Stevens,  J. — The  defendant,  as  sheriff  of  Sioux  Coun- 
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ty,  levied  an  execntion  upon  certain  hay,  corn,  and  eight 
pigs,  alleged  to  be  under  six  months  of  age,  and  sold  the 
same  to  satisfy  a  judgment  against  the  plaintiff  and  H.  D. 
F.  Leek,  in  favor  of  their  landlord,  for  rent.  Prior  to  the 
sale,  each  of  the  above-named  parties  separately  notified 
the  defendant  in  writing,  under  oath,  that  they  were  mar^ 
ried  men,  heads  of  families,  and  that  they  claimed  that  the 
above  property  was  exempt  from  execution  sale.  As  we 
understand  the  record,  plaintiff  and  Leek  were  copartners 
in  the  leasing  and  operation  of  a  farm,  and  the  property 
in  question  belonged  to  the  partnership. 

The  principal  question  for  decision  is  whether  a  part- 
ner who  is  a  resident  head  of  a  family  may  claim  his  inter- 
est in  personal  property,  owned  by  a  partnership,  exempt 
from  levy  and  sale  under  execution  to  satisfy  partnership 
debts.  While  the  courts  are  not  entirely  harmonious  upon 
the  question,  the  great  weight  of  authority  holds  that  such 
'  property  is  not  exempt.  A  partnership  is  a  separate  and 
distinct  entity,  and  holds  the  partnership  property  in  trust 
for  the  payment  of  its  debts.  The  property  does  not  belong 
separately  to  the  individual  partners,  but  to  the  distinct 
entity.  After  the  payment  of  the  debts  of  the  copartnership, 
and  division  of  the  property  between  the  parties,  the  right 
to  claim  the  statutory  exemption  exierts.  The  question 
whether  a  member  of  a  partnership  is  entitled  to  hold  his 
interest  in  the  property  thereof  as  exempt  has  not  bem 
squarely  passed  upon  in  this  state,  but  enough  has  been 
said  to  indicate  that  he  cannot.  Haynes  v.  Kfrne,  64  Iowa 
308;  Hewitt  v.  Rankin,  41  Iowa  35;  Drake  v.  Moore,  66 
Iowa  58 ;  Eoyt  v.  Eoyt,  69  Iowa  174.  As  bearing  upon  this 
question,  see  Cowan  v.  Creditors,  77  Cal.  403  (19  Pac.  765) ; 
McCrimmon  v.  Linton,  4  Colo.  App.  420  (36  Pac.  300); 
Hart  V.  Hiatt,  2  Ind.  T.  245  (48  S.  W.  1038) ;  Regenstein 
V.  Pearlstein,  32  S.  C.  437  (11  S.  E.  298) ;  Bateman  v.  Ed- 
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gerly,  69  N.  H.  244  (46  Atl.  95) ;  Lffnch  v.  EnglehwdtWi^ 
nmg-Davison  Merc.  Co.,  (Neb.)  96  N.  W.  524. 

Counsel  for  appellant  relies  upon  Stenfum  v.  Hann, 
160  Iowa  356,  but  this  cajse  is  not  in  point.  The  property 
involyed  in  the  Sterman  caae  was  a  safe,  owned  jointly  by 
the  husband,  who  was  a  physician,  and  his  wife,  and  was 
used  exclufiively  by  the  former,  in  which  he  kept  his  instru- 
ments and  other  small  personal  effects.  The  property  did 
not  belong  to  a  partnership,  as  none  existed.  The  court 
held  that  the  debtor,  as  the  head  of  a  family,  was  entitled 
to  claim  the  statutory  exemption  of  his  interest  in  the  safe; 
whereas  property  of  a  partnership  belongs  neither  to  one 
nor  the  other  of  the  partners  individually,  but  to  the  sepa- 
rate entity.  Cowan  v.  Creditora,  supra ;  Qoud/y  v.  Werhe, 
117  Ind.  154  (19  N.  E.  764) ;  Aultman,  Miller  d  Co.  v. 
Wason,  65  Ohio  St.  138  (44  N.  E.  1092). 

If  the  property  in  question  were  simply  owned  jointly 
by  the  plaintiff  and  Leek,  who  assigned  his  interest  therein 
to  plaintiff  before  suit  was  commenced,  and  not  to  the  part- 
nership, the  Hann  case  would  be  decisive.  The  record  is 
short,  but  the  facts  are  not  apparently  in  dispute.  We 
hold,  ther^ore,  that  the  trial  court  did  not  err  in  directing 
a  verdict  in  defendant's  favor,  and  it  follows  that  the  judg- 
ment must  he—Affirtned, 

Ladd^  0.  J.,  Gaynob  and  Salinger,  JJ.,  concur. 


A.  G.  O'Brecht,  Trustee,  Appellant,  v.  Gbdar  Rapids  Oil 

Company  et  al.,  Appellees. 

NSaUOENOE:    Perfonning  Act  in  Ordinaxy  Way.    It  is  not  neg- 

1  ligence  to  perfbrm  an  act  in  the  manner  in  which  such  an  act  . 
ia  ordinarily  performed. 

NBOUGENOE:    Non-Oauaative     Connection.     Negligence     without 

2  causative  connection  with  injury  hecomes  immaterial.    So  held 
as  to  an  explosion  of  inflammable  oil. 
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Appeal  from  Pooahontas  District  Court, — N.  J.  Lbb,  Judge. 

February  19,  1919. 

Action  to  recover  for  the  destruction  of  buildings,  al- 
lied to  have  been  caused  by  the  n^ligence  of  the  defend- 
ants in  handling  gasoline.  Directed  yerdict  for  the  de- 
fendant in  the  district  court.    Plaintiff  appeals. — Affirmed. 

Healy  d  Thomas,  for  appellant. 

Ralston  d  Shaw  and  Deacon,  Chod,  Sargent  d  Spong- 
ier, for  appellees. 

Gatnor,  J. — On  the  13th  day  of  June,  1916,  the  defend- 
ant Cedar  Bapids  Oil  Company  was  engaged  in  the  business 
of  wholesaling  and  retailing  gasoline.    Its  place  of  business 

was  located  at  Cedar  Bapids.    The  defend- 
'  pertormlSs'act    ant  Barth  was  its  local  agent  at  the  town 

m  ordinary  way. 

of  jHavelock  in  Pocahontas  County.  On 
that  day,  the  plaintiff  ordered,  through  Barth,  a  barrel 
of  gasoline,  to  be  delivered  at  his  garage  and  implement 
store  in  the  town.  Barth,  for  the  company,  accepted  the 
order,  and  undertook  to  deliver  the  gasoline;  did  deliver 
it  in  a  metal  barrel.  Plaintiff's  and  Barth's  places  of  busi- 
ness were  on  the  same  street,  and  about  240  feet  apart, 
Barth  delivered  the  gasoline  by  rolling  the  barrel  from  his 
place  to  plaintiff's.  When  he  reached  the  place  of  delivery, 
he  undertook  to  empty  the  barrel  for  the  plaintiff,  into  an 
underground  tank  provided  by  the  plaintiff  for  its  recep- 
tion. While  in  the  act  of  emptying  the  barrel,  for  some 
reason  it  became  ignited,  and  the  fire  extended  to  and 
burned  plaintiff's  buildings.  It  is  to  recover  the  value  of 
the  buildings  so  destroyed  that  plaintiff  brings  this  action. 

The  action  is  bottomed  on  negligence,  and  the  n^li- 
gence  charged  consists : 

(1)  In  that  the  gasoline  was  kept  in  a  metid  store- 
houae. 
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(2)Tn  that  Barth  rolled  the  barrel  on  the  street  from 
the  0tordionse  to  plaintiff's  place  of  business  on  an  unusual- 
ly hot  day. 

(8)  In  rolling  the  barrel  into  the  implement  house 
and  there  removing  the  bung  and  releaidng  the  gas,  while 
the  U0aal  and  pnq[>er  way  would  hare  been  to  have  carried 
it  from  the  store  in  buckets. 

(4)  In  that  the  barrd  was  too  full. 

(6)  That  the  defendant  Oil  Company  had  never  in- 
ttracted  Barth  how  to  handle  high  test  gas  so  as  to  avoid 
an  explosion. 

The  cause  was  tried  to  a  jury.  At  the  conclusion  of 
the  evidence,  the  court  instructed  the  jury  to  return  a  ver- 
dict for  the  d^endants.  A  verdict  was  returned,  and  judg- 
ment entered  upon  the  verdict  Plaintiff  appeals,  and  con- 
teids  that  the  cause  should  have  gone  to  the  jury;  that 
the  court  erred  in  instructing  a  verdict  for  the  defendants. 

To  sustain  plaintiff's  claim,  two  things  must  appear: 
(1)  That  the  acts  charged  constitute  negligence;  (2)  that 
this  negligence  was  the  proximate  cause  of  the  fire  which 
destroyed  plaintiff's  buildings. 

Considering  the  grounds  of  negligence  relied  upon  in 
the  order  in  which  they  are  presented,  we  have  to  say  that 
ftere  is  absolutely  no  evidence  that  the  defendant  is  guilty 
of  any  n^ligence  in  storing  its  gasoline  in  a  metal  store- 
house. The  evidence  rather  tends  to  show  that  it  is  the 
usual,  ordinary,  and  safe  method  of  storing  it. 

There  is  no  evidence  that  this  gas  was  high  test.  The 
evidaice  is  that  it  was  not  high  test  gas.  The  charge  in 
the  fifth  division  is  that  Barth  was  never  instructed  how 
to  handle  high  test  gas  so  as  to  avoid  an  explosion.  It  is 
not  claimed  that  any  instructions  are  necessary  where  it 
is  not  high  test  gas. 

The  second  and  tiiird  may  be  considered  together,  to 
wit,  Hie  negligence  of  the  defendant,  predicated  on  the 
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manner  in  which  the  gasoline  was  conveyed  to  plaintiflF's 

storehouse,  and  the  manner  in  which  Bartfa 

'  non-caasative      Undertook  to  empty  it  into  the  undergromid 

connec  on.  ^^^^  placed  to  reccive  it    The  contention 

of  the  plaintiff  is  that  the  rolling  of  the  barrel  240  feet  on 
a  very  hot  day  had  a  tenden<7  to  increEu»p  the  pressoie  by 
causing  the  formation  of  gas  in  the  barrel,  which,  upon 
opening  tfie  barrel  and  exposing  the  gas  to  the  air,  pro- 
duced spontaneous  combustion;  that  this  was  especially 
true  when  the  weather  was  hot ;  that  the  acts  of  defendant 
done  in  this  way  produced  a  gaseous  formation  in  the  bar" 
rel,  which  escaped  when  Barth  undertook  to  empty  the 
barrel  in  the  manner  in  which  he  did,  and  that  this  gas, 
meeting  with  the  air,  produced  instantaneous  combustion, 
from  which,  as  a  natural  sequence,  the  results  complained 
of  followed.  We  may  assume,  for  the  purposes  of  this  case, 
that  the  rolling  of  this  barrel  on  this  day  had  a  tenden<7 
to,  and  did,  in  fact,  increase  the  pressure,  and  cause  the 
gaseous  formation  within  the  barrel  which  escaped  im- 
mediately upon  the  opening  of  the  barrel  for  the  purpose 
of  emptying  it  into  the  tank. 

That  the  barrel  was  opened  in  the  usual  and  ordinary 
way  and  in  the  proper  way,  is  not  controyerted.  The  ques- 
tion is:  Was  the  defendant  negligent  in  opening  it  and 
attempting  to  empty  it  into  the  tank  after  the  conditions 
had  been  produced  and  existed  in  the  barrel  as  the  natural 
result  of  the  rolling?  And  next,  Were  the  consequences 
that  followed  due  to  the  condition  of  this  oil  in  the  barrel, 
and  did  the  fire  follow  as  a  proximate  result  of  such  con- 
dition upon  the  opening  of  the  barrel? 

The  record  discloses  that  at  no  time  on  this  day  did 
the  temperature  exceed  76  degrees  Fahrenheit.  The  plain- 
tiff's testimony  tends  to  show  that  gasoline  vaporises  read- 
ily; that  it  combines  with  the  air  at  practically  any  tem- 
perature readily;  that,   if  the  temperature  is  raised,   it 
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vaporizes  more  readily;  that  liquid  gasoline  will  not  ex- 
plode. It  must  first  I]|e  broken  up  into  vapor^  and  that 
Fapor^  escaping  and  combining  with  the  oxygen  in  the  air, 
causes  an  explosion.  It  is  due  to  chemical  action — the 
union  of  the  oxygen  from  the  air  with  the  carbon  in  the 
gasoline.  A  glowing  or  red  hot  coal  will  not  ignite  the  giis. 
An  open  flame  will.  A  spark  is  a  flame.  It  is  possible  for 
Tq>or  to  ei^lode  without  coming  in  contact  with  either  a 
flame  or  a  spark.  The  conditions  are  similar  to  spontaneous 
combustion.  The  generating  of  an  excessive  quantity  of 
gas  from  the  gasoline,  if  given  a  chance  for  it  to  unite  with 
tbe  air,  would  mean  a  chemical  compound  or  combining 
chemically  of  the  gas  and  the  oxygen  in  the  air,  and  that 
wooM  result  in  an  explosion.  Generally,  however,  sparks 
and  flames  are  the  two  essential  causes  of  ignition  of  the 
gas  that  forms  from  gasoline.  It  is  exceptional  for  gas^ 
oline  to  ignite  from  any  other  causes  than  sparks  or  flame. 
This  witness,  however,  testified  that  a  temperature  of  76 
degrees  Fahrenheit  would  not  be  sufficient  temperature  to 
suggest  any  unusual  precaution  in  handling  gasoline.  A 
witness  for  defendant  testified  that  it  would  be  impossible, 
with  a  temperature  of  76  degrees  Fahrenheit,  for  gasoline 
or  gas  vapor  passing  through  the  venthole  or  bunghole  of 
a  barrel  to  be  raised  to  a  temperature  of  900  degrees ;  that 
it  takes  a  temperature  of  900  d^;rees  Fahrenheit  to  ignite 
gaa;  that  gasoline  vapor  will  not  explode  without  a  spark 
or  flame.  -,  \\      •  <'^ 

Another  witness  testifled  that  there  could  never  be  a 
flame  from  gas  escaping  from  a  crack  or  vent  in  one  of  these 
drums  when  the  pressure  would  not  be  sufficient  to  burst 
the  drum ;  that  there  could  not  be  a  flame  without  external 
fire  or  flame. 

In  fact,  all  the  testimony  offered  both  by  the  plaintiff 
and  the  defendant  shows  that  spontaneous  combustion 
could  not  follow  and  produce  flame  and  fire  under  the  con- 
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ditions  and  at  the  temperature  of  the  air  at  the  time  this 
barrel  ^as  opened. 

The  evidence  is  undisputed  that,  at  the  time  Barth 
undertook  to  empty  this  gasoline,  there  was  no  fire  any- 
where about  the  place.  The  question  then  arises:  Was 
the  fire  that  destroyed  these  buildings  traceable  to  the 
manner  in  which  the  oil  was  handled,  or  to  tiie  manner  in 
which  Barth  attempted  to  empty  it  into  the  tank,  as  its 
proximate  cause? 

There  is  evidence  that  one  Murray,  an  employee  of  the 
pIalntifiP«,  was  present  at  the  time  the  gasoline  was  being 
turned  into  the  tank ;  that  he  had  a  cigarette  in  his  hand ; 
that  he  was  under  the  influence  of  liquor;  and  that,  about 
the  time  the  gasoline  started  fairly  running  into  Hie  tank, 
someone  struck  a  match.  Negativing  this,  however,  there 
is  testimony  that  no  match  was  struck,  or,  at  least,  that 
no  one  saw  a  match  struck.  So,  upon  this  point,  ihere 
might  well  have  been  a  question  for  the  jury.  But  we  have 
to  say  that  the  evidence  is  uncontroverted  that  spontaneoBS 
combu^on  could  not  take  place  under  the  conditions  that 
attended  the  emptying  of  this  barrel.  PlaintiflPs  whole 
contention  rests  on  the  theory  that  the  handling  of  the  banpel 
produced  a  condition  in  the  barrel  which,  in  attempting 
to  empty  the  barrel,  produced  spontaneous  combustion, 
from  which  the  fire  followed  that  produced  the  injury.  It 
positively  appearing  that  spontaneous  combustion  could  not 
follow,  the  question  arises:  What  caused  the  fire?  As 
there  was  no  fire  or  light  or  flame  in  the  building  when  de- 
fendant Barth  took  the  barrel  in,  something  must  have 
happened  which  brought  about  the  condition  which  pro- 
duced the  fire  and  destroyed  the  building.  What  it  was, 
if  no  match  was  struck,  does  not  appear.  It  must,  then, 
have  been  caused  by  the  intervention  of  some  independent 
agency  not  known  to  or  controllied  by  these  defendants;  an 
agency  intervening  which  they  could  not  and  had  no 
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to'  anticipate.  If  it  could  not  occur  without  a  sparic  or  a 
flame,  as  all  of  the  witnesses  agree,  under  the  conditions 
there  existing,  the  spark  or  flame  mu«t  have  been  produced 
bj  someone.  We  are  inclined  to  think  that  it  is  traceable 
to  the  ax:iion  of  Murray,  who  is  not  a  witness  in  this  suit. 
It  is  certainly  not  traceable  to  any  conduct  of  these  defend- 
ants for  which  they  are  culpable.  N^ligence  must  be 
proven.  Borne  aet  must  be  shown  to  have  been  committed 
by  these  defendants,  or  either  of  them,  which  produced  the 
condition  which  caused  the  injury.  The  condition  which 
they  did  produce  was  not  the  proximate  cause  of  the  in- 
jury. It  could  not  come  without  the  intervention  of  an 
independent  agency.  They  are  in  no  way  shown  to  be  re- 
sponsible for  the  intervention  of  the  independent  agency. 
Therefore,  the  acts  of  this  defendant  are  not  shown  to  be 
the  proximate  cause  of  the  injury,  and  they  cannot  be 
holden  for  the  injury. 

Some  question  is  made  about  the  introductioa  of  evi- 
dence, but  we  have  examined  these  points,  and  And  no 
ground  for  reversal  there. 

Upon  the  whole  case,  we  find  that  the  court  was  right 
in  directing  the  jury  to  return  a  verdiCit  for  the  defendant 
because  of  a  failure  of  proof  of  the  issue  that  the  fire  was 
dne  and  traceable  directly  to  the  acts  of  the  defendant  as 
its  proximate  cause.    The  case  is,  therefore, — AffirmecL. 

Ladd,  C.  J.,  Salinger  and  Stevens^  JJ..  concur. 


H.  O.  PotTBE,  Appellee,  v.  H.  W.  Pottbb  et  al.,  Appellants. 

DEBDS:  DeUvery  Presumed  fram  Possession.  Possession  by  a  gran- 
tee, prior  to  and  subsequent  to  grantor's  death,  of  an  unqualified 
conveyance  of  property  to  grantee,  creates  a  presumption  of  prop- 
er and  legal  delivery,  with  consequent  burden  of  proof  on  him 
to  allege  the  contrary. 
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Appeal  from  Ghicktisaijo  District  Court. — ^W.  J.  Speingbr, 

Judge. 

Fbbeuaet  19,  1919. 

Action  in  eqmty  to  cancel  certain  deeds  and  a  bill  of 
aale  on  the  ground  that  there  waa  no  delivery  made  during 
the  liletime  of  the  grantor.  Decree  wbb  entered  for  the 
plaintiff.    Defendants  appeal. — Reversed  and  remanded. 

Mears  d  Love  joy  and  Da/wson  d  Wehrma^her,  for  ap- 
pellants, 
ir.  H.  Scott  and  Smith  d  OVonnor,  for  appellee. 

Gatnoe,  J. — On  and  prior  to  the  3d  day  of  March,  1913, 
one  Marvin  Potter  was  the  owner  of  a  certain  80  acres  of 
land  in  Swift  County,  Minnesota,  and  certain  lots  in  the 
town  of  Nashua,  Chickasaw  County,  Iowa.  He  was  also 
the  owner  of  certain  personal  property.  He  was  a  widow- 
er, and  had  two  adult  sons,  H.  O.  Potter,  plaintiff,  and 
H.  W.  Potter,  defendant. 

On  the  17th  day  of  January,  1913,  Marvin  caused  to 
be  prepared  a  deed  to  the  Minnesota  land  which  recites: 

'^In  consideration  of  the  sum  of  one  dollar  and  other 
valuable  considerations,  in  hand  paid  by  said  H.  W.  Potter 
(defendant),  of  Chickasaw  County,  state  of  Iowa,  do  here- 
by sell  and  convey  to  the  said  H.  W.  Potter,  and  to  his 
heirs  and  assigns  the  following  described  premises,  to  wit, 
forever  all  that  tract  or  parcel  of  land  lying  and  being  in 
the  county  of  Swift  and  state  of  Minnesota  (describing  it), 
and  I  do  hereby  covenant  with  the  said  H.  W.  Potter  that 
I  am  lawfully  seized  in  fee  simple  of  said  premises,  that 
they  are  free  from  incumbrance;  that  I  have  good,  rig^t 
and  lawful  authority  to  sell  the  same;  and  I  do  covenant 
to  warrant  and  defend  the  said  premises  and  appurtenances 
thereunto  belonging  against  the  lawful  claims  of  all  per- 
sons whomsoever." 
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On  the  same  daj,  he  caused  to  be  prepared  a  deed  to 
the  property  in  Nashua,  the  deed  stating : 

''I,  Marvin  Potter,  in  consideration  of  the  sum  of  one 
dollar  and  other  valuable  considerations,  in  hand  paid  by 
H.  W.  Potter  •  •  •  do  hereby  sell  and  convey  unto 
the  said  H.  W.  Potter  and  to  his  heirs  and  assigns,  the 
following  described  premises," — being  the  lots  hereinbefore 
described,  and  with  the  same  covenants  of  warranty  con- 
tained in  the  deed  to  the  Minnesota  land.  These  deeds 
were  duly  signed  and  acknowledged  by  Marvin  on  that  day, 
but  retained  in  his  possession  until  the  3d  day  of  March, 
1913. 

On  this  day,  he  caused  to  be  prepared  a  bill  of  sale,  in 
sabstantially  the  following  words: 

"I,  Marvin  Potter,  •  •  *  f or  the  sum  of  one  dollar 
and  other  valuable  considerations,  have  this  day  sold  and 
to  be  delivered  after  my  decease,  unto  my  son,  his  heirs  or 
assigns,  H.  W.  Potter,  *  *  *  all  my  chattels,  moneyes 
bonds  and  mortgages,  and  all  household  goods,  also  books 
and  pictures,  also  all  money  and  notes  that  may  be  due  me 
at  the  time  of  my  decease,  the  same  being  sold  to  the  said 
H.  W.  Potter  for  value  received,  and  to  have  and  to  hold 
the  said  goods,  chattels,  bonds,  mortgages  and  property  by 
the  said  HI.  W.  Potter,  against  all  other  claims  howsoever, 
and  I,  the  said  Marvin  Potter,  claim  that  1  am  the  lawful 
owner  of  all  goods  and  chattels  and  property  herein  jaen- 
tioned/' 

This  bill  of  sale  was  also  duly  signed,  executed,  and 
acknowledged  by  the  said  Marvin  Potter.  All  these  in- 
struments were  prepared  by  one  F.  B.  Shope,  an  old.  friend  ^ 
of  Marvin  Potter's.  The  deeds  were  in  the  possession  of 
Marvin  Potter  on  the  3d  day  of  March,  1913,  at  the  time 
the  bill  of  sale  was  executed,  and  were  there  present  in 
the  hands  of  Marvin  Potter  at  that  time. 

At  the  time  the  bill  of  sale. was  executed,  Mfurvlq  Potter 
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also  caused  a  note  to  be  prepared  by  his  friend,  Shope, 
for  1600,  payable  to  his  other  son,  the  plaintiff  in  this  suit 
with  the  provision  that  it  should  not  draw  interest  until 
ihe  death  of  Marvin  Potter,  and  should  not  become  due  un- 
til five  years  after  the  death  of  Marvin  Potter.  A  mort- 
gage was  prepared,  covering  the  land  in  Minnesota,  and 
running  to  H.  O.  Potter.  After  all  these  instruments  were 
completed,  they  were  placed  in  an  envelope,  in  the  presence 
of  Mr.  Shope,  or  by  Mr.  Shope,  at  the  direction  of  Marvin 
Potter.  Mr.  Shope  wrote  on  the  envelope  the  following 
words :  "To  H.  W.  Potter."  After  all  this  had  been  done, 
Marvin  Potter  handed  the  defendant  the  envelope  contain- 
ing the  papers,  ajid  said — calling  him  by  his  first  name: 

'^ere  are  your  papers.  Take  them  and  put  them  in 
the  bank.  Keqp  them  there  with  your  other  papers.  Don't 
put  them  on  record  until  after  I  am  gone." 

These  papers  were  prepared  in  Marvin  Potter^s  house. 
H.  W.  Potter,  the  defendant,  and  his  wife  were  present  at 
the  time.  Both  had  been  staying  with  Marvin  for  some 
time  before  these  instruments  were  executed.  It  appears 
that,  after  these  papers  were  handed  to  the  defendant  H. 
W.  Potter,  he  took  them  and  deposited  them  in  a  bank,  in 
which  he  had  kept  papers  for  some  eight  or  nine  years.  It 
may  be,  and  probably  is,  true  that  his  father  kept  papers 
at  the  same  place  in  which  these  papers  were  deposited; 
but  it  is  also  true  that  the  defendant  had  used  this  same 
receptacle  for  the  deposit  of  his  own  papers.  How  long 
they  remained  there  in  the  bank  does  not  definitely  appear. 
They  were  taken  from  the  bank,  and  were  in  the  possession 
of  the  defendant  at  the  time  his  father  died.  The  defend- 
ant testifies: 

"These  papers  were  kept  at  the  bank.  They  were  not 
in  the  bank  at  the  time  of  my  father's  death ;  neither  were 
the  deeds  nor  the  bill  of  sale.  They  were  in  my  box.  I 
had  them  down  at  my  house.'' 
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Marvin  Potter  died  on  Saturday,  the  9th  day  of  March, 
1916.  On  the  Monday  following,  the  deeds  and  bill  of  sale 
were  placed  on  record.  After  the  father's  death,  the  de- 
fendant mailed  the  note  for  $600,  with  the  mortgage  that 
secured  it,  to  his  brother,  the  plaintiff.  The  plaintiff  re 
fused  to  accept  them. 

This  action  is  brought  by  the  plaintiff,  the  other  brothr 
er,  to  cancel  these  deeds  and  bill  of  sale,  on  the  ground  that 
they  were  never  delivered  to  the  defendant  during  the  life 
of  Marvin  Potter,  and  to  have  the  property  eoavejed  by 
the  instruments  declared  intestate  property.  Issue  being 
joined,  a  trial  was  had  to  the  court,  and  a  decree  entered 
for  the  plaintiff,  substantially  as  prayed.  From  this  decree 
the  d^endants  appeal. 

The  question  for  our  determination  is  practically  a 
fact  question.  The  law  questions  relate  only  to  tiie  suf* 
ficiency  of  the  facts  proven  to  coBstitute  a  valid  delivery, 
vesting  title  in  the  defendant 

There  is  a  controversy  tonchiag  what  was  said  at  the 
tine  these  papers  were  delivered  by  Marvin  to  the  defend- 
ant. There  is  no  controversy  as  to  the  manual  deliveiy 
of  the  papers  in  question  to  the  defendant.  Shope  testified 
first  that,  when  Marvin  Potter  handed  the  papers  to  his  son, 
the  defendant,  he  said,  calling  him  by  name: 

"Here  are  your  paper«.  Take  them  and  put  them  in 
the  bank.  Keep  them  there  with  your  papers.  Don't  put 
them  on  record  until  after  I  am  gone." 

On  crosiEKexamination,  he  testified  that  the  father  said, 
at  the  time  he  handed  the  papers  to  the  defendant: 

"Here  are  your  papers.  Take  them  and  put  them  in 
the  bank  with  your  other  papers.  Don't  put  them  on  record 
ontil  after  I  am  gone.'' 

Again,  on  cross-examinaticm,  he  said  that  Marvin  said 
to  his  son : 
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^'Here  are  the  papers.  Put  them  in  the  bank  and  keep 
them  there  nntil  after  I  am  gone." 

On  being  recalled  for  further  examination,  he  testiAed 
that  Marvin  Potter  took  the  papers  and  tlie  envelope  and 
handed  them  to  his  son,  the  defendant,  and  said,  ^^Here," 
calling  him  by  name,  "are  your  papers.  Put  them  in  the 
bank  until  after  I  am  gone.'' 

Mr.  Getsch,  president  of  the  Commercial  Savings  Bank 
of  Nashua,  testified  that  he  had  a  conversation  with  the  de- 
fendant, a  few  days  after  his  father  died,  concerning  a  cer- 
tificate of  deposit;  that  defendant  came  to  the  bank,  and 
wanted  to  know  if  he  could  get  the  money  on  the  certifiicate. 
The  witness  asked  the  defendant  what  his  authority  was 
for  drawing  the  money.  It  does  not  appear  whether  the 
defendant  had  the  certificate  with  him  at  that  time  or  not 
A  few  days,  or  possibly  a  couple  of  weeks,  after  that,  and 
after  the  certificate  became  due,  he  had  another  conversa- 
tion with  the  defendant,  concerning  the  payment  of  the 
certificate.  Defendant  came  with  his  wife  to  the  bank,  and 
wanted  to  draw  the  money;  showed  a  bill  of  sale  as  his 
authority  for  drawing  it.  (This  is  the  bill  of  sale  in  ques- 
tion.) The  witness  told  the  defendant  that  he  would  have 
to  consult  authority,  before  he  could  get  it  on  the  bill  of 
sale.  He  called  in  Mr.  Scott,  who,  before  that  time,  had 
been  counselled  by  the  plaintiff,  touching  defendant's  right 
to  the  money.  Mr.  Scott  was  called  in.  A  conversation 
took  place.  Scott  interrogated  the  defendant.  The  wit- 
ness relates  the  conversation  touching  this  matter  as  fol- 
lows: That,  when  Mr.  Scott  asked  the  defendant  whether 
there  was  a  proper  delivery  of  the  bill  of  sale,  the  defend- 
ant made  no  inquiry  as  to  what  would  be  considered  a 
proper  delivery.  The  only  reply  he  made  was  that  he  got 
the  papers  out  of  the  tin  box  at  the  bank.  Witness  thought 
he  said  he  kept  his  own  papers ;  that  l)oth  he  and  his  father 
had  papers  in  that  box.    He  said  his  father  told  him  to  put 
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that, — ^those  papers, — some  papers, — he  mentioned  some 
deeds,  and,  witness  thought,  a  mortgage — ^and  he  said  those 
papers,  were  to  be  placed  in  his  box,  and  not  used  until 
after  his  death. 

Scott  testified  that,  in.  this  conversation,  defendant 
said,  in  substance,  that  his  father  had  told  him  to  put  those 
papers  in  the  bank  and  leave  them  there  until  after  his 
death;  that  he  didn't  recall  whether  defendant  said  his 
father  handed  him  the  papers  at  the  time  he  told  him  to 
put  them  in  the  bank.  He  said  his  father  gave  the  papers 
to  him  for  the  purpose  of  putting  thetn  in  the  bank.  He 
said,  in  substance,  that  his  father  had  given  or  handed  him 
these  papers^  and  told  him  to  put  them  in  the  bank.  The 
defendant  told  him,  at  the  time,  that  his  father  had  given 
him,  or  handed  him,  these  papers,  and  told  him  to .  put 
them  in  the  bank. 

Mrs.  Potter,  defendant's  wife,  testified  that,  when  the 
papers  were  handed  by  Marvin  to  the  defendant,  Marvin 
said: 

"  ^ere  are  your  papers.  Now  put  them  in  the  bank 
and  take  care  of  them.'    My  husband  took  the  papers.^' 

This  fragmentary  testimony,  torn  from  the  pages  of 
memory,  is  all  the  verbal  testimony  tending  to  prove  or 
disprove  the  delivery  of  these  instruments  by  Marvin  to 
the  defendant  before  his  death.  Marvin  i^  dead,  and  the 
defendant  is  prohibited,  under  Section  4604  of  the  Oode, 
from  testifying.  We  turn,  therefore,  to  the  circumstances 
for  further  light. 

The  intention  of  Marvin  is  made  manifest  in  the  word- 
ing of  the  instruments — the  intention  to  give  his  entire  es- 
tate to  the  defendant.  Every  expression  used  by  him  in 
the  instruments  themselves  indicates  and  emphasises  tids 
purpose.  The  only  controversy  that  can  arise  is  as  to  wheth- 
er or  not  this  purpose,  so  made  manifest,  was  consummated 
in  his  lifetime.    The  deeds  themselves  were  evidence  of  a 
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purpose  on  the  part  of  Marvin  to  pass  the  title  to  his  son 
at  some  time.  There  is  nothing  in  the  deed  that  suggests 
any  intent  on  the  part  of  Marvin  that  the  deeds  should  not 
take  effect  immediately  upon  their  delivery  to  the  defend- 
ant. The  instruments  themselves  express  a  dear  and  un* 
eqoivocal  intent  to  pass  the  title  to  the  grantor  theran 
named,  without  any  reservation  of  rights  in  the  thing  con- 
vej^ed.  That  the  instruments  passed  into  the  actual  physi- 
cal possesision  of  the  grantee  named  in  the  instruments  on 
the  3d  day  of  March,  1913,  is  undisputed.  That  they  were 
hi  the  actual  physical  possesaioii  of  the  grantee  therein 
named,  the  defendant  in  this  suit,  before  the  grantor's  deafli, 
is  undisputed.  By  wbose  authority  they  came  again  into  the 
physical  possession  of  the  defendant,  this  record  does  not 
disclose.  The  only  one  who  could  speak  upon  this  question 
stands  within  the  inhibition  of  Section  4604.  No  wit- 
ness testifies  that  this  instrument  was  not  always  in  the 
actual  physical  possession  of  the  defendant,  except  such 
time  as  defendant  had  it  on  deposit  in  the  bank.  No  one 
testifies  directly  that  Marvin  ever  claimed  or  asserted  or 
suggested  any  right  in  him  to  repossess  these  papers.  At 
the  time  they  were  delivered,  nothing  was  said  that  in- 
dicated a  purpose  on  his  part  that  they  should  be  held  sab- 
ject  to  his  control  or  direction.  It  goes  without  saying 
that,  if  the  pai(ers  were  delivered  to  the  defendant,  with 
instructions  to  deposit  them  in  the  vault  or  any  receptacle 
for  the  use  and  benefit  of  Marvin  Potter,  the  mere  act  of 
handing  the  papers,  with  such  instructions,  would  not  be  a 
delivery  sufficient  to  carry  title.  Here,  however,  we  have 
an  actual  delivery  of  the  instruments,  duly  executed,  on 
their  face  passing  absolute  title,  with  no  claim  or  right  as- 
serted then  or  afterwards,  to  the  instruments,  on  the  part  of 
the  grantor.  The  mere  fact  that  the  grantor  might  regain 
possession  does  not  destroy  the  efficacy  of  the  delivery  as 
carrying  title.    Albrecht  v.  Albrecht,  121  Iowa  521 ;   Whtte 
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V.  Watts,  118  Iowa  549 ;  Trask  v.  Trask,  90  Iowa  318 ;  Netc- 
ton  d  Seeley  t?.  Bealery  41  Iowa  334. 

The  recording  of  a  deed  is  not  essential  to  passing  title. 
The  only  restriction  placed  upon  the  rights  of  the  grantee 
named  in  the  deed,  at  the  time  of  its  manual  delivery,  was 
that  it  should  not  be  recorded.  The  mere  fact  that  the 
grantor  retains  x>ossession  of  the  thing  conveyed,  is  only  a 
circumstance  to  be  considered  in  determining  whether  there 
was  a  completed  conveyance.  Where  it  is  shown  that  the 
instrument  conveys  an  absolute  title,  was  actually  delivered 
during  the  life  of  the  grantor,  the  mere  fact  that  the  gran- 
tor remains  in  possession,  but  makes  no  claim  to  the  prop- 
erty, does  not  destroy  the  legal  eflficacy  of  the  instrument, 
or  its  legal  effect.  There  is  no  substantive  evidence  that, 
after  tliis  physical  delivery  of  these  instruments,  they  were 
ever  again  in  the  possession  of  Marvin,  or  that  he  ever 
claimed  a  right  to  their  possession.  How  long  they  were 
in  the  bank  does  not  appear.  By  whose  authority  they 
were  removed  from  the  bank,  does  not  appear.  They  were 
in  the  possession  of  the  defendant  at  the  grantor's  death. 
This  is  not  controverted.  The  presumption  of  a  regular 
and  proper  and  legal  delivery  must  obtain,  and  the  one  al- 
leging the  contrary  has  the  burden  of  proving,  by  clear  and 
satisfactory  evidence,  that  it  was  not  delivered.  OorMn 
r.  McAlUster,  144  Iowa  71 ;  Nowlen  v,  Nowlen,  122  Iowa 
541 ;  mid  V.  HUd,  129  Iowa  649. 

While  we  might  well  hold  that  there  was  a  valid  de- 
livery of  the  instruments  in  question  on  the  testimony  of 
Mr.  Bhope  alone, — for  there  is  no  satisfactory  evidence  dis- 
puting what  he  says, — we  can  safely  rest  our  holding  on 
the  proposition  that  the  finding  of  the  deed  in  the  posses- 
sion of  the  drfendaBt  after  the  death  of  his  father,  is  a  fact 
80  strongly  indicating  a  delivery  before  the  death  that,  in 
the  absence  of  any  clear  evidence  overcoming  the  presump- 
tion that  arises  from  possession,  we  must  hold  the  delivery 
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to  have  been  complete  during  the  lifetime  of  the  deceased. 
For  this  reason,  the  case  is  reversed  and  remanded  for 
a  decree  in  accordance  with  this  opinion. — Reversed  and 
remanded. 

Ladd,  C.  J.,  Salinger  and  Stbvbns,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Ray  Carson,  Appellant. 

SBDUOnON:    Nonsnfficieiit  Seductive  Arts.    Seduction  may  not  be 

1  predicated  on  an  indefinite  and  questionable  promise  of  mar- 
riage and  hasty  protestations  of  love,  evidently  made  for  the  pur- 
pose of  obtaining  sexual  gratification  from  a  woman  who  is  by 
no  means  unfamiliar  with  the  "way  of  a  man.'* 

ORIMIKAIi  LAW:    Verdicts  TTnsustalned  by  Evidence.    Verdicts  in 

2  criminal  cases,  even  though  having  some  support  in  the  evi- 
dence, will  be  reversed  if  they  are  clearly  against  the  clear 
weight  of  the  evidence,  the  Judgment  of  the  trial  court  .to  the 
contrary  notwithstanding. 

Appeal  from  Lucas  District  Court, — D.  M.  Anderson, 

Judge. 

February  19,  1919. 

Conviction  for  seduction.  Defendant  appeals. — Re- 
versed and  remamded. 

J.  A.  Pewiok  and  W.  OoWnson,  for  appeUant 

H,  M.  Havner,  Attorney  General,  F,  G.  Davidson,  Assist- 
ant Attorney  General,  O.  F,  Wenner strum,  and  E.  8.  Wells, 
for  appellee. 

Saungbr,  J. — I.  For  the  sake  of  prosecutrix,  as  well 
as  because  it  would  serve  no  useful  purpose  to  do  otherwise, 
we  refrain  from  detail.    Prosecutrix  was  but  17  at  the  time 
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of   her  alleged   sednction,   and  defendant, 

1.  skduction  :         about  20.     But  the  record  shows  condn- 

aedactwe  arts,     sively  that,  beginning  at  16,  she  had  such 

relations  with  men  as  that,  while  it  may  be 
true  that  such  relations  were  not  criminal,  they  were  such 
as  made  her  sufficiently  familiar  with  the  **way  of  a  man" 
to  understand  the  peril  of  permitting  the  defendant  to  take 
improper  liberties  with  her  at  their  first  meeting, — one  had 
after  they  had  just  been  introduced, — to  enable  her  to 
rate  at  its  true  value  such  promise  of  marriage  as  she  tes- 
tifies to.  She  testifies  defendant  solicited  sexual  inter- 
course almost  at  the  banning  of  this  first  meeting;  that 
he  took  indecent  liberties,  and  in  connection  "with  carry- 
ing on  that  way,"  he  began  to  "love"  her;  that  she  does 
not  remember  just  what  he  said,  except  that,  while  taking 
these  liberties,  ^^he  made  the  remark  that  he  loved  me  and 
cared  for  me  that  way ;"  that,  at  one  stage  of  soliciting  in- 
tercourse, he  said  he  thought  a  whole  lot  of  her,  and  asked 
her  if  she  could  not  learn  to  love  him ;  that  she  told  him 
she  didn't  know  whether  she  could  or  not;  that  "the  way 
he  treated  me  and  asked  me  to  do  business  with  him  and 
talked  that  way  to  me,  I  did  not  believe  that  I  could;" 
that,  by  what  he  said,  and  the  taking  of  the  liberties,  he 
got  her  to  lose  control  of  herself;  that  she  guesses  he 
thought  or  knew  she  had  lost  control  of  herself,  and  there- 
upon ''he  went  ahead  and  did  his  business;"  that  the  only 
objection  she  made  was  she  was  afraid  she  would  get  her 
self  into  trouble,  and  did  not  want  that  to  happ^i,  and  he 
said  that,  if  she  did,  he  would  get  her  out  of  it.  Up  to  this 
point,  nothing  was  said  about  marriaga  As  to  a  promise 
of  marriage,  her  testimony  was  this: 

"He  said  if  he  got  me  into  trouble,  he  would  marry 
me— if  he  could  not  get  rid  of  it,  he  would  marry  me.  Q. 
Now,  you  would  never  have  had  intercourse  with  him  unless 
he  had  either  promised  to  marry  you.    A.  No,  sir.    Q.  And 
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now  you  state  that  is  the  reason  that  you  had  intercourse 
with  him — because  he  made  these  promises.  A.  Yes,  sir, 
because  he  let  on  like  he  cared  for  me.  He  told  me  he 
loved  me.*' 

The  quality  of  the  "caring**  and  of  the  protestations  of 
love  has  been  suflPicientlv  set  forth.  It  suflBces  to  sav  that 
they  were  not  naturally  calnilated  to  induce  a  fall  from 
chastity;  that  the  "caring**  was  rather  brutal,  and  the 
protestations  quite  casual  and  incidental.  The  important 
factor  was  the  belated  promise  of  marriage.  That  promise 
was  this: 

"Q.  He  told  you,  if  he  got  you  into  trouble  he  would 
get  you  out  of  it?  A.  Yes,  sir.  Q.  Or  he  would  marry  you, 
— one  or  the  other?  A.  Yes,  sir.  Q.  That  is  the  promise  of 
marriage  you  speak  of  when  you  say  he  promised  to  marr^ 
you?  A.  Yes,  sir.  Q.  That  is  the  first  time  you  were  ever 
with  him?    A.  Yes,  sir.** 

In  acting  upon  this  record,  we  must  bear  in  mind,  too, 
that  this  testimony  should  not  be  strained  against  defend- 
ant, for,  in  the  words  of  State  v.  Haven,  43  Iowa  181 : 

"It  is  perfectly  natural,  and  to  be  ex- 
•>  Criminal  law  •   P^^*^>  ^^^^  ^^  prosecutrix  should,  as  far 
"'  Tlfnid^'byTw-'*    a»  possible,   shield   herself,   and   cast  the 
dence.  blame,  if  any  there  was,  upon  the  defend- 

ant.** 

It  is  conceded  that  we  should  interfere  with  a  convic- 
tion though  the  verdict  is  not  wholly  without  support,  if  it 
be  clearly  against  the  weight  of  the  evidence.  See  8tate  v. 
Pray,  126  Iowa  249 ;  State  v.  Hessemus,  165  Iowa  415 ;  and 
State  V.  Young,  158  Iowa  647,  at  652. 

In  State  v,  Saling,  177  Iowa  562,  555,  556,  the  cases 
governing  the  review  of  a  conviction  are  collated,  and  held 
that,  while  we  will  not  set  aside  a  verdict  of  guilty  readily, 
for  being  contrary  to  the  weight  of  the  evidence,  we  will 
do  so  more  readily  than  if  the  verdict  were  on  the  civil  tdde; 
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tbat,  while  we  will  not  interfere  where  there  is  elear  conflict 
in  the  evidence,  we  will  not  support  the  verdict  if,  proceed- 
mg  car^lly  and  cautiooBly,  we  must  find  that  the  ver- 
dict is  against  the  clear  weight  of  the  evidence.  We  point 
out,  in  the  Soling  case,  that,  in  State  v.  (yDonneU,  176  Iowa 
337,  we  reversed  a  conviction  of  mnrder  in  the  first  degree 
because  we  find  the  evidence  insufficient  to  sustain  a  con- 
yiotion  in  that  degree;  and  that  State  v.  Nolan,  92  Iowa 
491,  is  to  the  same  effect.  We  conclude,  in  the  SaKng  case, 
that: 

"It  will  no  more  do  to  make  the  verdict  of  a  jury  con- 
clusive in  a  criminal  conviction  of  a  grave  felony  than  it 
would  do  to  try  criminal  cases  de  novo.  That  neither  is 
permissible  does  not  in  the  least  affect  either  our  duty  or 
our  power  to  interfere  with  the  verdict  of  a  jury  in  a  ^ase 
where  such  interference  is  proper." 

And  we  cannot  agree  that,  in  determining  whether  the 
evidence  clearly  preponderates  against  the  verdict,  the  fact 
that  the  motion  for  new  trial  is  overruled  by  the  judge  who 
heard  and  saw  the  parties  and  the  witnesses  ends  the  in- 
quiry we  now  have.  That  is  not  true  even  on  the  civil  side. 
See  MiUer  v.  Paulson,  185  Iowa  — ,  We  adhere  to  our  state- 
ment in  the  MUler  case  that  this  advantage  possessed  by 
the  trial  judge  is  entitled  to  much  weight  on  review  on  the 
law  side,  but  also  adhere  to  the  pronouncement  therein 
made  that  it  is  not  and  cannot  be  conclusive. 

Using  all  due  care  and  caution  in  dealing  with  this 
conviction,  we  are  driven  to  hold  that  this  verdict  is  against 
the  clear  weight  of  the  evidence.  Is  a  conviction  for  seduc- 
tion sustained  by  evidence  of  such  "seductive  arts"  as  wert 
here  employed  ?  If  so,  a  seduction  would  occur  if  a  stranger 
met  a  woman  in  the  road,  introduced  himself  by  stating 
that  he  loved  her,  and,  proceeding  to  take  indecent  liber^ 
ties,  then  and  thereby  induced  the  woman  "to  lose  control," 
and  overcame  the  objection  that  intercourse  solicited  un- 
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der  these  conditions  might  get  her  into  trouble  by  stating 
that,  if  that  happened,  he  would  either  get  rid  of  the  child 
or  marry.  If  that  constitutes  seductive  arts  and  seduction, 
then,  if  the  inmate  of  a  brothel  demands  of  a  patron  that, 
as  a  condition  precedent  to  obtaining  intercourse,  he  shall 
write  a  declaration  that  he  loves  her,  and,  if  she  conceives 
by  him,  he  will  either  procure  an  abortion  or  marry,  stages 
seductive  arts  and  a  seduction.  We  are  of  opinion  the  ve^ 
diet  is  not  warranted  by  the  evidence.  In  reaching  this 
conclusion,  we  are  quite  controlled  by  the  elective  and  al- 
ternative nature  of  the  promise  testified  to  by  prosecutrix, 
and  the  circumstances  under  which  it  wa8  made. 

We  do  not  quarrel  with  the  fact  that,  in  many  cases, 
weight  is  given  to  a  promise  of  marriage.  But,  upon  analy- 
sis, it  will  be  found  that  no  well-considered,  if  any,  case 
has  ever  held  that  seduction  may  be  found  because  "a'* 
promise  of  marriage  was  made,  and  the  prosecutrix  testi- 
fies that  she  yielded  to  her  own  desires,  although  she  final- 
ly says,  on  pressure  by  leading  questions,  that  she  would 
not  have  yielded  without  such  promise. 

Case  law  helps  little.  At  some  points  in  the  presenta- 
tion, the  State  concedes  this.  At  others,  the  concession  is 
forgotten,  and  decisions  are  urged  as  concluding  some  point 
or  points  in  the  appeal.  Stare  deci\8is  cannot  rule.  The 
facts  differ  too  much  in  the  different  cases.  The  case  of 
State  V.  Higdon,  32  Iowa  262,  cited  by  the  State,  i«  illustra- 
tive. But  there  is  this  much  to  be  had  from  case  law.  If 
it  be  held  that,  upon  stated  facts,  there  is  no  seduction,  that 
is  authority  whenever  the  facts,  though  they  differ  from 
those  in  the  case  relied  on  as  an  authority,  have  less  pro- 
bative weight  than  those  present  in  the  cited  caae.  For  in- 
stance, in  State  v.  Valvoda-,  170  Iowa  102,  it  is  ruled  that 
the  correspondence  shows  the  woman  is  not  of  chaste  mind. 
The  case  might  be  authority  on  whether  something  other 
than  correspondence  showed  a  lack  of  chastity,  if  what  was 
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shown  indicated  snch  lack  as,  or  more,  clearly  than  do^ 
correspondence  in  the  Valvoda  case.  On  this  reasoning, 
Baird  v.  Boehner,  72  Iowa  318,  supports  the  defendant. 
The  only  differentiation  which  the  State  attempts  is  to 
point  out  that  the  Bawd  case  is  a  suit  for  damages  for  al- 
leged seduction.  That  distinction  is  against  the  State.  The 
plaintiff  in  the  damage  suit  needed  only  a  preponderance. 
A  case  that  holds  a  preponderance  was  lacking  of  course 
holds  that  there  was  not  proof  beyond  reasonable  doubt. 

Because  the  conviction  is  against  the  clear  weight  of 
the  evidence,  there  must  be  a  reversal,  and  the  cause  re- 
manded.— Reversed  (md  remanded, 

Ladd,  C.  J.,  Evans,  Gaynor,  and  Stevens,  JJ.,  concur. 


Cbntral  Life  Assurance  Society  op  The  United  States. 
Appellant,  v.  City  of  Dbs  Moines  et  al.,  Appellees. 

WOBBS  AND  PHRASES:    Sidefwalks.    A  sidewalk  is  a  part  of  the 

1  street  expressly  reserved  for  pedestrians,  and  constructed  dif- 
ferently from  other  portions  of  the  street. 

STATUTES:    OonBtmctlon — ^Delegation  of  Antiiorlty  to  Cities  and 

2  Towns.  The  legislature  has  plenary  power  over  the  streets  and 
highways,  and  may  delegate  such  authority  to  the  cities  and 
towns  within  which  the  streets  are  located;  and  the  power  to 
control,  improve,  and  repair  the  streets  Is  conferred  on  cities 
and  towns,  under  Section  753,  Code,  1897,  and  Sections  751  and 
792,  Code  Supp.,  1913,  without  any  prescription  as  to  the  man- 
ner of  80  doing. 

HUmOiPAZi  OOBPOBATXOHS:  Powenh-Juiisdictlon  of  Courts— 
S  Arbitrary  and  Oppressive  Acts  of  City  Council.  Where  certain 
powers  are  conferred  on  the  city  council,  and  the  manner  or 
mode  of  performance  has  not  been  directed  by  the  legislature, 
such  manner  or  mode  ought  not  to  be  arbitrary  or  oppressive; 
and  when  this  is  attempted,  the  courts  may  interfere,  and  pre- 
vent an  unreasonable  course  on  the  part  of  the  city  In  carrying 
out  what  the  city  coimcil  has  enacted. 
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^CONIOIPAIa  OOBPOBATION8:    Powers — ^Improper  Mode  or  Manser 

4  of  Performaiice  of  Powers.  Courts  cannot  interfere  with  the 
acts  of  a  city  under  a  power  clearly  conferred  by  the  legisla- 
ture, but  may  interfere  to  prevent  the  arbitrary  and  unreason- 
able or  oppressive  mode  or  manner  of  performing  what  the  city 
council,  in  its  legislative  discretion,  may  order  or  require. 

MUKIOIPAIi  OOBPOBATION8:    Powers-^AiMtrary  and  Unreaion- 

5  aUe  Acts — ^Bednclng  Width  of  Sidewalks.  Allegations  of  a  pe- 
tition that  the  city  council  acted  arbitrarily  and  unreasonably 
in  passing  a  resolution  reducing  the  sidewalks  to  five  feet  in 
front  of  plaintiffs  office  building  held  insufficient  td  justify  the 
interference  of  the  courts,  the  petition  failing  to  show  that 
the  street  was  not  similarly  narrowed  on  other  portions  of  the 
street  other  than  opposite  plaintiff's  building,  and  that  the 
width  of  the  street  may  not  have  been  apportioned  between  pe- 
destrians and  the  general  tral&c  in  strict  conformity  to  the 
necessities  of  each;  and  held  that  the  facta  alleged  in  the  peti- 
tion were  not  sufficient  to  show  that  the  acts  complained  of 
were  arbitrary,  unreasonable,  and  oppressive,  or  to  overcome 
the  presumption  that  the  city  council  had  not  acted  otherwise 
than  legally  and  in  good  faith. 

Appeal  from  Polk  Distnct  Court, — Lawrence  Db  Ghaff, 

Judge. 

March  11,  1919. 

Suit  in  equity  to  enjoin  the  defendant  city  fn)m  re- 
ducing the  width  of  the  sidewalk  abutting  upon  plaintiflPs 
property.  There  was  a  demurrer  to  the  petition,  which  was 
sustained.  Plaintiff  standing  on  its  petition,  judgment 
was  entered  dismissing  the  same.  Plaintiff  appeals. — Af- 
firmed. 

Carty  Carr  &  Evans,  for  appellant. 

H.  W.  Byers,  Reson  /?.  Jones,  Cole  McMartiti,  and  C. 
A.  Weaver,  for  appellees. 

Ladd,  C.  J. — Plaintiff  owns  Lot  8,  Block  A,  Commis- 
sioners' Addition  to  Fort  Des  Moines,  Iowa,  being  located 
at  the  corner  of  Seventh  Street  and  Grand  Avenue  in  Des 


Mar.  1919]  Obntral  L.  A.  fioc.  v.  Gitt  of  Dbs  Moinbs.  575 

Moines,  with  frontage  of  132  feet  on  Grand  Avenue  and  67 
feet  on  Serenth  Street.  Seventh  Street  runs  north  and 
south,  and  Grand  Avenue,  east  and  west.  The  latter  street 
is  66  feet  in  width.  Upon  this  lot  there  is  an  eight-story 
brick  building,  with  basement,  covering  the  entire  lot,  used 
as  the  home  oflFice  of  the  plaintiff  corporation,  and  with  of- 
fices for  rent.  The  building  is  alleged  to  be  fitted  and  fur- 
nished as  a  modem  office  building,  with  elevators,  appro- 
priate heating  apparatus,  tiled  floors,  etc.,  and  the  principal 
entrance  thereto  is  on  Grand  Avenue,  at  the  center  of  it^ 
frontage  thereon.  This  entrance  affords  access  to  the  eleva- 
tor, with  two  cars,  e^ch  of  which  carries  to  the  various  floors 
more  than  2,000  persons,  during  the  day.  Rooms  in  the 
building  are  being  rented,  in  which  from  350  to  400  persons 
are  housed.  The  portion  of  Grand  Avenue  lying  between 
the  curbs  and  used  as  a  roadway  for  vehicles  is  42  feet  in 
width,  and  on  each  side  of  the  street,  next  to  the  lot  line,  is 
a  sidewalk  12  feet  in  width.  The  city  council  of  Des 
Moines,  on  June  5,  1916,  passed  a  resolution  changing  the 
width  of  that  portion  of  the  street  used  as  a  roadway  to 
56  feet  between  the  curbs,  leaving  the  portion  of  the  street 
to  be  used  as  a  sidewalk  on  the  south  side  thereof,  next  the 
building,  but  5  feet  in  width ;  and  it  is  proposing  to  tear  up 
and  remove  all  the  sidewalk  north  of  plaintiff's  building, 
where  the  same  fronts  Grand  Avenue,  except  5  feet,  adja- 
ceot  to  the  lot  line,  and  will  do  so,  if  not  restrained :  and 
it  is  alleged  that  such  a  walk  along  the  north  side  of  plain- 
tiff's building  is  wholly  inadequate  to  accommodate  persons 
passing  along  the  street  and  the  large  number  of  inmates 
of  said  building  and  those  transacting  business  within  the 
building  during  business  hours  of  the  day;  that  such  per- 
sons would  be  crowded  and  jostled,  and  could  not  pass  oth- 
ers on  the  walk  without  stepping^  therefrom  into  the  street 
devoted  to  automobiles  and  other  vehicles ;  that  cutting  the 
sidewalk  to  5  feet  there  will  interfere  with  the  means  of 
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egress  from  and  ingress  to  said  building;  that  it  is  proposed 
to  permit  the  parking  of  automobiles  and  other  vehicles 
along  said  sidewalk,  rendering  it  unsafe  for  pedestrians 
to  make  their  way  along  the  same ;  that  to  reduce  the  width 
of  the  sidewalk,  as  proposed,  will  greatly  depreciate  the 
value  of  the  building,  to  plaintiff's  irreparable  injury ;  and 
it  is  further  alleged  that,  by  the  resolution  widening  the  car 
riageway,  as  proposed,  from  its  present  width  to  that  of  56 
feet,  and  reducing  the  width  of  the  sidewalk,  as  proposed, 
the  city  council  is  abu^dng  the  power  vested  in  it,  and  act- 
ing arbitrarily  and  unreasonably,  and  for  thiB  reason,  said 
resolution  is  void ;  that,  unless  enjoined,  said  city  will  pro- 
ceed with  the  work  of  tearing  out  and  removing  said  side- 
walk, as  alleged,  and  plaintiff  will  suffer  great  and  irrq>- 
arable  injury,  if  defendant  is  permitted  to  carry  out  the 
resolution  and  make  the  changes  as  stated:  and  plaintiff 
prayed  that  defendant  be  restrained  from  making  the 
changes  proposed.  Defendant  interposed  a  general  demu^ 
rer,  which  was  sustained ;  and,  as  plaintiff  elected  to  stand 
on  the  ruling,  the  petition  was  dismissed. 

Section  751  of  the  Code  confers  on  the  city  the  "power 
to  establish,  lay  off,  open,  widen,  straighten,  narrow,  vacate, 
extend,  improve  and  repair  streets  *  *  *  within  thar 
limits."    Code  Section  753  provides  that: 

"They  shall  have  the  care,  supervision  and  control  of 
all  public  highways,  streets,  avenues,  ♦  ♦  •  within  the 
city,  and  shall  cause  the  same  to  be  kept  open  and  in  repair 
and  free  from  nuisances." 

Section  792  of  the  Code  declares  that: 

"Cities  shall  have  power  to  improve  any  street,  high- 
way, avenue  or  alley  by  grading,  parking,  curbing,  paving, 
graveling,  macadamizing  and  guttering  the  same  or  any 
part  thereof,  and  to  provide  for  the  making  and  reconstruc- 
tion of  such  street  improvements." 

A  sidewalk  is  a  part  of  the  street  exclusively  reserved 
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for  pedestrians,  and  constructed  somewhat  differently 
from  other  portions  of  the  street,  made  use  of  by  animals 

and  vehicles  generally.     It  is  paved  differ- 

1.  Words  and         ently    SO   that   the   public    may   be   better 

•idewaiks.  Served,  by  maintaining  the  two  portions  of 

the  way  separately.  Whatever  may  be  the 
difference,  the  sidewalk  constitutes  a  part  of  the  street 
Warren  v,  Henly,  31  Iowa  31. 

As  tersely  stated  in  Wahash  R.  Co.  v,  DeHart,  32  Ind. 
App.  62  (65  N.  E.  192)  : 

"The  word  ^sidewalk'  has  a  well-understood  meaning. 
We  understand  ex  vi  termini  that  a  part  of  the  street  is 
meant.  It  is  the  public  way,  generally  somewhat  raised, 
especially  intended  for  pedestrians,  and  adapted  to  their 
use,  usually  constructed  in  this  country  as  a  part  of  the 
street,  at  or  along  the  side  of  the  part  thereof  especially  de- 
signed and  constructed  for  the  passage  of  vehicles  and  ani- 
mals, there  being  often,  if  not  generally,  a  gutter,  also  con- 
stituting a  part  of  the  street,  between  such  parts;  and, 
when  the  sidewalk  is  spoken  of  as  being  on  a  specific  side 
of  a  designated  street,  it  is  to  be  understood  to  be  a  part  so 
reserved  of  that  street  at  or  along  the  specific  side  of  the 
roadway." 

See  1  Elliott  on  Boads  and  Streets  (3d  Ed.)  Section  23; 
Perry  v.  Castner,  124  Iowa  386 ;  Kohlhof  v.  City  of  Chicago, 
192  111.  249  (85  Am.  St.  335) ;  Pomfrey  v.  Vittage  of  Saror 
toga  Springs,  104  N.  Y.  459  (11  N.  E.  43). 

The  particular  thing  complained  of  is  the  narrowing 
of  the  sidewalk,  set  apart  for  exclusive  travel  by  pedes- 
trians (and  consequent  widening  of  that  for  the  passage  of 
vehicles  and  animals  and  other  traffic) :  and  appellant  con- 
tends that,  in  view  of  the  uses  made  by  its  office  building, 
those  occupying  the  same,  and  others  having  necessary  busi- 
ness therein,  will  be  greatly  inconvenienced,  and  it  will  re- 
sult in  the  depreciation  of  the  property  in  value;  that,  in 

Vou   18r>  I  A.-  37 
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ordering  the  change  in  the  sidewalk  as  described,  the  city 
council  acted  arbitrarily  and  oppressively;  and  that,  for 
that  reason,  the  city  council  should  be  restrained  from  car- 
rying out  its  resolution  and  making  the  changes  proposed. 
On  the  other  hand,  the  appellee  contends  that  the  city  is 
given  by  the  statutes,  excerpts  from  which  are  above  quoted, 
full  control  over  the  streets,  and  that  the  courts  may  not 
interfere  with  the  exercise  of  the  discretion  of  the  city  coun- 
cil.    It  is  not  questioned  that  the  legislature  has  plenary 

authority  over  the  streets  and  highways  of 

2.  statutbs:  COD'  the  State,  and  may  delegate  such  authority 
e«»tion  "of  au-      to  the  cities  and  towns  within  which  the 

thorlty   to  cities      ,        ,  ,         .     ^       rv.       -    -r^ii.    .,  -r^       «■ 

and  towns.  Streets  are  located.    See  1  Elliott  on  Boads 

and  Streets  (3d  Ed.),  Section  511  et  seq.; 
28  CJyc.  288. 

The  power  to  control,  improve,  and  repair  the  streets 
is  conferred  by  the  statutes  above  quoted.  The  manner  of  so 
doing,  however,  is  not  prescribed.    Where  the  legislature  has 

authorized  the  city  by  resolution  or  ordi- 

3.  Municipal  cor-  nance  to  Order  a  specified  change  or  im- 
DowerB^:^|ari»-  provement,  or  to  enact  a  specified  require- 
courtB:  arbi-      ment,  there  can  be  no  doubt  that  the  courts 

trary  and  op- 
pressive acts       may  not  interfere;   but  where  certain  pow- 

of  cltr 

council.  ers  are  conferred  on  the  city  council,  and 

the  manner  of  performing  these  has  not 
been  directed  by  the  legislature,  it  would  seem,  according  to 
the  consensus  of  opinion,  that  the  manner  or  mode  of  per- 
formance ought  not  to  be  arbitrary  or  oppressive;  and  that, 
when  this  is  attempted,  the  courts  may  interfere,  and  pre- 
vent an  unreasonable  course  on  the  part  of  the  city  in  the 
execution  of  what  it  has,  through  the  city  council,  enacted. 
Kemp  V.  City  of  Des  Moines,  125  Iowa  640 ;  Swan  v.  City  of 
Indianola,  142  Iowa  731;  Lucy  v.  City  of  Oahaloosa,  143 
Iowa  704 ;  Hedge  v.  City  of  Des  Moines,  141  Iowa  4 ;  Dewey 
V.  City  of  Des  Moines,  101  Iowa  416;  Des  Momes  Oas  Co. 
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r.  City  of  Des  Moines,  44  Iowa  605 ;  Town  of  Cherokee  v. 
8.  C.  d  L  F.  T.  L.  d  L.  Co.,  52  Iowa  279;  Miller  v.  City  of 
Webster  City,  94  Iowa  162 ;  Toton  of  State  Center  v.  Barenr 

m 

Stein,  66  Iowa  249. 

That  the  wisdom  of  a  legislative  act  is  not  a  matter  of 
judicial  consideration  or  review  is  too  manifest  for  argu- 
ment;  but  short  of  this,  the  courts  may  inquire  into  the 

acts  of  a  city  council.     In  other  words, 

4.  MuKiciPAL  coE.  where  anything  is  done  by  the  city  in  the 

p^nf:"1m-       excrdse  of  the  legislative  function,  in  pur- 

mSS^T^ot^pdT'  suance  of  the  power  clearly  conferred  by  the 

fomiftncB  of 

powers.  general  assembly,  the  courts  will  not  inter- 

fere. They  may  interfere,  however,  to  pre- 
vent the  arbitrary  and  unreasonable  or  oppressive  mode  or 
manner  of  performing  what  the  city  council  may,  in  its  leg- 
islative discretion,  order  or  require.  The  distinction  point- 
ed out  clearly  appears  from  an  examination  of  the  authori- 
ties dted,  and  in  decisions  elsewhere.     Had  the  petition 

contained  allegations  of  all  the  facts  essen- 
6.  Municipal  cob-  tial  to  determine  the  question,  we  should 

PORATIOH B  : 

powers :  arbi-      have  been  compelled  to  ascertain  whether 

trarj  and  on-  '^ 

red5Sn?widSf  ■  *^^  actious  of  the  city  council  were  as  al- 
of  sidewalks.       leg^  by  appellant    In  the  control  of  the 

streets  of  a  city,  the  use  thereof,  and  their 
width,  the  extent  and  kind  of  travel  necessarily  are  con- 
trolling in  the  determination  of  the  width  of  the  sidewalk 
and  the  width  of  the  street  between  the  curbings  for  general 
traffic.  Thus,  in  the  residence  portion  of  the  city  there  may 
be  room  in  a  street  of  ordinary  width  for  a  parking,  a  nar- 
row sidewalk  may  serve  the  purposes  of  pedestrians,  and 
a  narrow  strip  in  the  center  be  required  for  general  traf- 
fic; while  in  the  bumness  portion,  a  greater  width  will  be 
required  to  afford  suflScient  sidewalk  room  for  pedestrians, 
and  enough  space  between  the  curbing  for  street  car  lines 
and  general  traffic.    It  is  often  difficult  and  almost  impos- 
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sible^  with  any  degree  of  certainty,  to  determine  how  the 
street  shall  be  apportioned  in  width  to  the  sidewalk  and  the 
space  between  the  curbings,  in  the  congested  portion  of  a 
city,  so  as  to  best  serve  the  public ;  and  no  nice  distinction 
should  be  drawn  as  a  test  to  embarrass  the  city  council  in 
the  discharge  of  their  duties.  Manifestly,  then,  without 
more  information  than  the  petition  affords,  we  are  unable  to 
determine  what  the  relative  width  of  the  sidewalk  and  the 
space  between  the  curbs  should  be,  in  front  of  appellant's 
building,  or  whether,  in  narrowing  the  sidewalk,  the  city 
acted  arbitrarily  or  unreasonably.  The  mere  fact  that  the 
narrowing  of  the  sidewalk  might  interfere  with  the  conven- 
ience of  those  occupying  appellant's  building  or  visiting 
same,  or  that  this  might  depreciate  its  value,  would  not 
alone  warrant  the  conclusion  that  the  city  council,  in  so  oi^ 
dering,  acted  arbitrarily  or  unreasonably.  This  may  have 
been  essential  to  the  best  care  of  the  travel  on  that  street. 
For  all  that  appears  in  the  petition,  more  room  for  street 
car  service,  the  transportation  of  freight,  the  passage  of 
automobiles  and  other  vehicles,  was  required;  and  widen- 
ing the  way  between  the  curbings  to  56  feet  did  not  furnish 
space  for  such  traffic  out  of  proportion  to  that  left  for  side- 
walk for  pedestrians.  In  other  words,  the  width  of  the 
street  may  have  been  apportioned  between  pedestrians  and 
the  general  traffic  in  strict  conformity  to  the  necessities  of 
each;  and  for  this  reason  it  cannot  be  said  that  the  city 
council,  whose  acts  are  presumed  to  have  been  in  good  faith, 
acted  unfairly  or  unreasonably  in  ordering  the  narrowing  of 
the  sidewalk  and  the  corresponding  widening  of  the  space 
for  general  traffic.  Besides  omitting  allegations  with  ref- 
erence to  the  kind  and  extent  of  traffic  on  the  street,  other 
than  along  the  sidewalk  in  front  of  appellant's  building,  the 
petition  does  not  indicate  whether  the  sidewalk  was  nar- 
rowed to  5  feet,  or  about  that,  on  any  other  portion  of  the 
street  on  either  side,  or  whether  the  resolution  of  the  citj 
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council  related  to  any  portion  of  the  street  other  than  that 
opposite  plaintifiTs  building.  If  the  sidewalks  were  nar- 
rowed elsewhere  along  this  street,  it  conld  hardly  be  said 
that  the  city  was  acting  arbitrarily  in  such  reduction  in 
front  of  this  building,  unless  other  facts  rendered  it  so. 
The  facts  allied  in  the  petition  alone  were  not  sufficient  to 
warrant  the  condemnation  of  what  was  done  as  arbitrary 
and  unreasonable  or  oppressive,  nor  even  to  overcomue  the 
presumption  that  the  city  council  had  acted  legally  and  for 
the  best  interest  of  the  public,  and  therefore  the  demurrer 
was  rightly  sustained. — Affirmed. 

PRBSTON,  Salingbb,  and  Stbvbns,  JJ.,  concur. 


Sarah  Oruwbll  et  al.,  Appellees,  v.  Ed.  Oruwbu.  et  al., 

Appellants. 

DEEDS:    Ck>DStraction — ^Estates  and  Interests  Oonveyed — Quallfica- 

1  tion  by  Habendum  Olanae.  The  granting  clanae  in  a  deed,  "do 
hereby  sell  and  convey  unto  Sarah  Gruwell  and  Ben  Gruwell/' 
was  sufficient  in  form  to  have  conferred  on  the  grantees  full 
fee  title;  but,  as  it  contained  no  words  of  inheritance,  it  was 
subject  to  the  qualification  in  the  habendum  clause,  providing 
that  the  premises  were  to  be  held  by  either  grantee  surviving, 
until  death  of  survivor,  when  title  should  vest  in  gnrantees'  legal 
heirs. 

DSBDB:    ChmstaroctiiKn— Estates  and  Interests  Oonveyed — Joint  Ten- 

2  ancy.  Under  Section  2923,  Code,  1897,  a  deed  providing,  "do 
hereby  sell  and  convey"  to  two  grantees,  the  premises  to  be  held 
by  the  survivor  undivided  until  the  death  of  survivor,  when 
title  was  to  vest  in  grantees'  legal  heirs,  held  not  to  create  a 
joint  tenancy  in  the  grantees. 

DBEDB:    Ck>n8tniction— Bnle  In  Shelley's  Oaae.    Rule  in  Shelley's 

3  Case  discussed;  and  held  that,  even  if  a  wife,  under  the  provi- 
sions of  a  deed,  would,  as  a  survivor  of  a  joint  tenancy,  have 
taken  the  fee,  under  the  Rule  in  Shelley's  Case,  she  would  have 
taken  the  fee,  not  from  her  husband,  her  predeceased  cotenant, 
but  from  the  original  grantor. 
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DEEDS:  Oonstructlon— Estates  and  Intarests  Oonyeyed — DetMcmina- 
4  tion  of  Interests.  Wliere  a  deed  recited  that  premises  were  sold 
and  conveyed  to  grantees,  who  were  husband  and  wife,  to  be 
held  by  either  husband  or  wife,  whichever  survived,  and  to  be 
held  by  the  survivor  undivided  until  death  of  said  survivor, 
and  then  title  to  vest  in  the  legal  heirs  of  the  grantee,  and  the 
husband  died  before  the  wife,  held  that  title  to  said  premises 
passed  as  follows: 

1.  That,  upon  his  death,  the  husband  died  seized  of  an  un- 
divided 'one-half  interest  in  the  property,  subject  to  the  life  es- 
tate of  his  wife  therein,  and  she  was  also  entitled  to  take  her 
distributive  share,  as  his  widow,  of  one  third  in  said  one-half 
interest 

2.  That,  upon  the  death  of  the  widow,  the  heirs  of  the  hua^ 
band  were  entitled  to  a  one-third  interest,  and  the  heirs  of  the 
widow  were  entitled  to  a  two-thirds  interest,  in  the  fee  title  to 
the  entire  premises. 

Appeal  from  Wapello  District  Cowrt. — ^D.  M.  Anderson, 

Judge. 

March  11,  1919. 

Originally,  this  was  a  suit  in  equity  to  reform  a  deed. 
By  subsequent  amendment,  it  became  a  suit  to  construe  a 
deed  and  to  quiet  title.  There  was  a  decree  for  the  plain- 
tiflfs,  and  the  defendants  appeal. — Re^oersed. 

W.  W.  Rankin  and  Work  d  Work,  for  appellants. 

OUlies  d  DoAigherty,  for  appellees. 

Evans,  J. — The  controversy  involves  the  title  to  80 
acres  of  land.  This  land  was  bought  in  August,  1903,  by 
Ben  and  Sarah  Gruwell,  husband  and  wife.  The  original 
plaintiffs  were  Ben  and  Sarah  Gruwell  and  their  four  chil- 
dren. The  original  defendants  were  the  eight  children  of 
Ben  Gruwell  by  a  former  marriage.  With  these  defendants 
were  joined  the  original  grantors  in  the  deed  of  1903,  who 
claimed  no  interest  in  the  subject-matter  of  the  controverey. 
The  granting  and  habendum  clauses  of  the  deed  in  question 
were  as  follows : 
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"Know  all  men  by  these  presents  that  we,  Sylvester 
Streeby  and  wife,  Rebecca  Streeby,  of  Wapello  County,  and 
state  of  Iowa,  in  consideration  of  the  sum  of  f^^OOO.OO  in 
hand  paid  by  Sarah  Gruwell  and  Ben  Gruwell,  of  Wapello 
County,  and  state  of  Iowa,  do  hereby  sell  and  convey  to  the 
said  Sarah  Gruwell  and  Ben  Gruwell  the  following  de- 
scribed premises  situated  in  Wapello  County,  and  state  of 
Iowa,  to  wit:  [description  *  *  *].  Above  premises  are 
to  go  and  be  held  by  either  Sarah  Gruwell  or  Ben  Gruwell, 
whichever  survives  the  other,  and  be  held  by  said  survivor 
undivided  until  the  death  of  said  survivor,  when  title  to 
said  land  is  to  be  vested  in  the  legal  heirs  of  above  grantees 
as  the  law  directs." 

It  was  charged  in  the  petition  that  there  was  a  mistake 
in  the  deed,  in  that  it  was  intended  to  provide  therein  an 
estate  for  life  to  Ben  and  Sarah  and  to  the  survivor  of 
them,  and  that  the  fee  in  remainder  should  go  to  the  com- 
mon heirs  of  Ben  and  Sarah,  being  their  four  coplaintiffs, 
to  the  exclusion  of  the  other  heirs  of  Ben  Gruwell.  The  de 
fendant  heirs  answered,  denying  the  alleged  mistake  and 
resisting  reformation,  and  alleged  their  interest  in  the  prop- 
erty in  accord  with  the  terms  of  the  deed  as  written.  This 
was  the  state  of  the  pleadings  for  the  first  two  years  of  the 
pendency  of  the  suit  in  the  district  court.  Pending  the  suit, 
in  May,  1917,  Ben  Gruwell  died,  leaving  Sarah  surviving 
him.  Thereupon,  Sarah  filed  a  substituted  petition,  where- 
in she  abandoned  the  claim  of  mistake  in  the  deed  and  the 
prayer  for  reformation,  and  wherein  she  allied  herself,  as 
the  survivor  of  her  husband,  to  be  the  owner  in  fee  simple 
of  the  land  in  question,  under  and  by  virtue  of  the  deed  as 
previously  set  forth.  In  making  this  latter  contention,  she 
invoked  the  operation  of  the  Rule  in  Shelley's  Case.  Her 
substituted  petition  was  directed,  not  only  against  the  de- 
fendants, but  was  presented,  also,  as  a  cross-petition  against 
her  four  coplaintiffs,  being  her  children.    The  four  coplain- 
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tiffs  did  not  joiu  with  her  in  the  substituted  petition.  On 
the  contrary,  they  adhered  to  the  original  petition,  and 
added  a  second  division  or  count,  as  an  amendment  thereto. 
By  such  amendment  they  claimed  under  the  deed  without 
reformation,  and  averred  that  such  deed,  properly  con- 
strued, conveyed  to  them,  subject  to  the  life  estate  of  their 
parents,  the  remainder  in  fee  simple,  they  being  the  only 
heirs  common  to  both  life  tenants.  As  between  the  plain- 
tiff Sarah  and  the  defendant  heirs,  an  issue  of  law  was 
made  on  the  question  whether  the  legal  effect  of  the  deed  un- 
der consideration  carried  the  fee  simple  title  to  the  plaintiff 
Sarah.  On  this  question,  the  position  of  Sarah  was  hos- 
tile not  only  to  the  defendant  heirs  but  to  the  coplaintiff 
heirs  bb  well.  That  issue  was  decided  on  the  demurrer  of 
the  plaintiff  Sarah  to  the  answer  of  the  defendant  heirs. 
The  trial  court  sustained  the  demurrer.  The  defendants 
standing  on  their  pleading,  decree  was  entered  for  the  plain- 
tiff Sarah,  adjudging  her  to  be  the  owner  of  the  property 
in  fee  simple. 

No  account  appears  to  have  been  taken,  at  the  trial,  of 
the  pleading  of  the  coplaintiff  heirs.  They  were  represent- 
ed by  the  same  counsel  as  the  plaintiff  Sarah,  and  their 
claims  in  hostility  to  the  plaintiff  Sarah  which  were  put 
forward  in  their  pleading  do  not  seem  to  have  been  pressed 
upon  the  attention  of  the  trial  court.  The  inference  nat- 
urally arises  that  they  were  content  with  the  awarding  of 
title  to  their  mother,  and  that  they  were  willing  to  awaii 
the  course  of  nature,  and  take  title  by  inheritance  under  her. 
After  decree,  and  before  this  appeal  was  taken,  the  plaintiff 
Sarah  died,  and  her  administrator  has  been  substituted  in 
her  stead.  Her  coplaintiffs,  being  her  only  heirs,  are  the 
only  parties  interested  in  sustaining  the  decree.  They  can- 
not sustain  it  without  waiving  their  previous  claims^  ad- 
verse to  their  mother.  They  have  not,  in  fact,  pressed  their 
adverse  claims  in  argument  here.    We  shall  assume,  there 
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fore,  that  the  plaintiff  heirs  elected  to  stand  upon  the 
ground  taken  by  the  mother  in  the  district  conrt,  and  we 
shall  consider  the  case  on  that  assumption,  ignoring  the 
manifest  confusion  of  practicje  and  pleading. 

We  have  already  set  forth  the  parts  of  the  deed  ma- 
terial for  our  consideration.  It  contains  a  granting  and  a 
habendum   clause.     The  granting  clause,  standing  alone, 

was  sufficient  in  form  to  have  conferred  up- 
strnction:  es-      ou  the  grantees  the  full  fee  title.    But  its 

tales  ftnd  in- 

tereflts  con-         effect  in  this  respect  was  presumptive  onlv, , 

▼eyed :  qiuat>  ^  *^  ^  ' 

flctdon  by  ha-    and  not  conclusive.    It  contained  no  words 

bendnm  ciaoM. 

of  inheritance,  and  was,  therefore,  subject 
to  qualification  by  other  language  contained  in  the  deed. 
Busted  V.  RoUins,  156  Iowa  546.  Qualification  is  found  ac- 
cordingly in  the  habendum  clause.  This  habendum  clause 
in  terms  limited  the  title  of  the  grantees  named  in  the 
granting  clanse. 

The  argument  for  the  plaintiffs  rests  upon  two  proposi- 
tions: (1)  That  the  life  tenants  took  their  life  estate,  not 
as  tenants  in  common,  but  as  joint  tenants,  and  that  Sarah 
Gruwell,  as  the  survivor  of  them,  took  the  title  of  both.  (2) 
That,  because  the  habendum  clause  purported  to  pass  the 
remainder  in  fee  to  the  heirs  of  the  life  tenants,  therefore 
the  legal  effect  of  the  deed,  under  the  Rule  in  Shelley's  Case, 
was  to  confer  the  full  legal  title  upon  such  life  tenants,  and 
upon  Sarah  as  the  snrvivor. 

If  either  of  the  foregoing  propositions  prove  untenable, 
the  whole  structure  of  the  case  for  plaintiffs  falls  with  it. 

First :    Can  it  be  said  that  the  habendum  clause  discloses 

an  intent  to  create  a  joint  tenancy,  and  not  a  tenancy  in 

common?     Under  Section  2923  of  the  Code,  conveyances 

made  to  two  or  more  in  their  own  right 

2.  DsBDs:  con-       create  a  tenancy  in  common,  unless  a  con- 
struction :  es- 
states  and  In-      trary  intent  is  expressed.    Under  the  grant- 

terests  con-  ./  r-  © 

tenMcy^^'"'       ing  clause  alone,  a    tenancy    in    common 

would  be  clearly  implied.     Is  there  any- 
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thing  in  the  habendum  clause  to  qualify  such  implication? 
It  provides : 

"Above  premises  are  to  go  and  be  held  by  either  Sarah 
or  Ben  Gruwell,  whichever  survives  the  other,  and  be  held 
by  said  survivor  undivided  until  the  death  of  said  sur- 
vivor, when  title  to  said  land  is  to  be  vested  in  the  l^al 
heirs  of  above  grantees  as  the  law  directs." 

Not  only  does  the  clause  in  question  fail  to  disclose  af- 
firmatively an  intent  to  create  a  joint  tenancy,  but,  by  its 
fair  implications,  it  tends  to  negative  such  intent.  The 
provision  that  the  premises  "be  held  by  said  survivor  un- 
divided until  the  death  of  said  survivor"  is  a  finger  of  warn- 
ing and  restraint  against  any  premature  attempt  by  the 
heirs  of  either  tenant  to  enter  into  the  enjoyment  of  their 
succession  before  the  death  of  both.  Furthermore,  the 
prominent  characteristic  of  a  joint  tenancy,  as  distin- 
guished from  a  tenancy  in  common,  is  that  the  survivor 
takes  the  whole  right  of  property  of  both.  In  this  case,  if 
Ben  Gruwell  had  only  a  life  estate  in  the  premises,  his 
death  terminated  his  estate,  and  no  right  of  property  sur- 
vived him  to  anyone.  There  was  nothing  for  a  surviving 
joint  tenant  to  take- 
Indeed,  if  we  were  to  find  that  the  deed  does  disclose 
an  intent  to  create  a  joint  tenancy,  even  then  the  Shelley 
Rule  would  not  be  available  to  carry  the  fee  title  to  the 

plaintiff    Sarah.     True,    the   deed,    by   its 

8.  dbu>8  :  con-       terms,  provides  that  the  remainder  shall  go 

gjjj  ^^^^^'      to  the  heirs  of  the  life  tenants  after  the 

death  of  the  survivor,  "as  the  law  directs." 
The  most  that  can  be  said  for  this  provision  is  that  the 
property  in  fee  should  be  divided  between  the  heirs  of  the 
cotenants,  and  in  the  same  proportions  which  they  would 
receive  if  they  were  to  take  by  inheritance  from  each  co- 
tenant.  Concede,  only  for  the  sake  of  the  argument,  that,  if 
all  the  heirs  of  each  cotenant  were  common  to  both  coten- 
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ants,  then  the  Rule  in  Shelley's  Case  would  apply,  and  east 
the  fee  title  upon  the  purported  life  tenants  as  joint  ten- 
ants. Tet  such  is  not  the  fact  here.  The  eight  defendants 
were  children  of  Ben  by  a  former  marriage.  They  were 
not  heirs  of  Sarah.  If  Sarah,  as  the  suryivor  of  a  joint  ten- 
ancy, took  the  fee,  she  took  it,  nevertheless,  not  from  her 
predeceased  cotenant,  but  from  the  original  grantor.  Wood 
f .  Loffue,  167  Iowa  436.  By  the  terms  of  the  deed,  as  so  con- 
stmed,  therefore,  in  the  light  of  the  survivorship  of  Sarah, 
it  purported  to  grant  to  her  a  life  estate,  with  a  remainder 
not  only  to  her  heirs,  but  also  to  the  heirs  of  Ben.  This 
last  provision  would  defeat  the  operation  of  the  Shelley 
Bale.  The  compensation  or  equity  which  underlies  the 
BhellQT  Rule,  as  an  offset  to  the  apparent  injustice  of  cast- 
ing upon  the  present  ancestor  the  purported  remainder 
granted  to  future  heirs,  is  that  the  property  or  its  equiva- 
lent will,  in  ordinary  course,  reach  such  future  heirs  by 
inheritance.  Wherever  the  purported  grant  lodges  the  re- 
mainder in  a  remainderman,  in  hostility  to  the  line  of  in- 
heritance, the  Rule  in  Shelley's  Case  does  not  operate. 

Of  course,  the  real  objective  of  such  rule  is  not  to  work 
advantage  or  disadvantage  upon  the  first  or  a  future  taker, 
but  to  lodge  in  the  present  tenure  the  power  of  alienation. 
For,  though  a  taker  take  a  title  in  "fee  simple  forever,"  in- 
exorable Nature  limits  his  enjoyment  to  an  estate  for  life; 
and,  in  the  absence  of  alienation,  the  "fee  simple  forever^* 
finds  its  successive  beneficiaries  down  the  endless  line  of 
inheritance. 

It  will  serve  no  useful  purpose  to  enter  into  a  discus- 
sion of  the  Shelley  Rule.  It  has  been  fully  discussed  in  our 
previous  cases :  Doyle  v.  Andis,  127  Iowa  36,  66 ;  Kepler  v, 
Larson,  131  Iowa  438 ;  Westcott  v.  Meeker,  144  Iowa  311 ; 
Westcott  V.  Binford,  104  Iowa  645;  Harla/n  v,  Mtmington, 
152  Iowa  707,  715 ;  Dmiels  v.  Dingman,  140  Iowa  386,  387 ; 
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Wood  v.  Logue,  167  Iowa  436;    Sanderson  t?.  Everson,  93 
Neb.  606  (141  N.  W.  1025). 

Construing  the  deed  under  consideration  according  to 
its  terms,  it  purports  either:  (1)  To  confer  a  life  estate 
upon  both  grantees,  as  tenants  in  common,  for  the  term  of 

the  life  of  the  survivor,  with  a  remainder 

**  Sroction  :^e8-  ^^^^  ^  *^®  ^^™  ^^  ^^?  ^  *^  ^^®  Undivided 
terSts^TOi?"  oiie  half,  and  to  the  heirs  of  Sarah,  as  to  the 
mbiatioii  Of  In-     Other  one  half;  or  (2)  to  confer  upon  both 

grantees,  as  tenants  in  common^  a  life  es- 
tate during  the  life  of  both,  and  upon  the  survivor,  as  ex- 
clusive tenant,  a  life  estate  for  the  remaining  term  of  her 
life,  with  the  remainder  over  to  the  heirs  of  Ben,  as  to  one 
undivided  one  half,  and  to  the  heirs  of  Sarah,  as  to  the  oth- 
er undivided  one  half;  or  (3)  to  confer  upon  both  grantees, 
as  tenants  in  common,  a  fee  title,  subject  only  to  a  life  es- 
tate to  the  survivor  in  the  undivided  one  half  of  her  prede- 
ceased cotenant. 

Upon  either  construction,  the  result  in  this  ease  would 
be  the  same,  and  we  need  not  choose  between  them.  If  ei- 
ther construction  1  or  2  should  be  adopted,  then  the  Rule  Id 
Shelley's  Case  would  operate  to  cast  the  fee  title  upon  the 
grantees,  as  tenants  in  common.  If  construction  3  be 
adopted,  then  the  same  title  is  conferred  by  the  express 
terms  of  the  deed.  It  is  immaterial  to  the  present  parties 
before  the  court  whether  their  ancestors  took  title  under 
the  operation  of  the  Shelley  Rule  or  under  the  strict  terms 
of  the  deed. 

It  follows  that  Ben  GruweU  died  seized  of  an  undivid- 
ed one  half  of  the  property,  subject  to  the  life  estate  of  his 
surviving  widow.  The  surviving  widow  was  also  entitled 
to  take  her  distributive  share  in  such  undivided  one  half. 
At  the  time  of  her  death,  therefore,  Sarah  Gruwell  was  en- 
titled to  take  an  undivided  two  thirds  of  the  property.  The 
final  result  is  that  the  twelve  heirs  of  Ben  take  one  third  of 
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the  fee  title,  and  the  four  heirs  of  Sarah  take  two  thirds 
thereof.  The  four  plaintiffs  take  under  both  grantees, 
whereas  the  eight  defendants  take  only  under  one.  The 
mathematical  outcome  is  that  the  eight  defendants  take 
eight  twelfths  of  one  third,  or  two  ninths  of  the  property, 
and  the  four  plaintiffs  take  seven  ninths  thereof. 

In  holding  that  the  plaintiff  Sarah  took  the  full  title 
to  the  property,  the  trial  court  erred.  The  decree  is  accord- 
ingly— Reversed. 

Ladd,  C.  J.,  PassTON  and  Salingbb,  J  J.,  concur. 


Haybs  Pump  &  Planter  Company,  Appellant,  v.  P.  E. 

Sbabs  et  al.,  Appellees. 

DBBD8:     Passing  of  Title — ^Acceptance.    An  acceptance  of  a  deed 

1  by  the  grantee  is  as  essential  to  the  passing  of  title  as  the 
transfer  of  the  deed. 

DEEDS:    Constroctlon — ^When  Title  Passes— -DeUvery  Before  Alter- 

2  ation  of  Name  of  Grantee.  The  title  of  the  original  grantee  in  a 
deed,  delivered  before  the  alteration  of  the  name  of  the  grantee. 
Is  not  affected  by  such  alteration. 

DEEDS:  Oonstruction — ^Passing  of  Title — ^BTldence— Delivery. 
%    Where  a  son  had  made  a  contract  imder  which,  for  the  transfer 

to  him  of  certain  real  estate,  he  was  to  make  a  payment  in  cash, 

and  deliver  certain  personal  property,  and  it  was  thereafter 
agreed  between  him  and  his  mother  that  she  was  to  take  the  title 

to  said  land,  in  consideration  of  her  making  the  necessary  cash 
payment,  and  extinguishing  a  debt  due  to  her  from  him,  and, 
before  the  deed  was  delivered  in  which  he  was  named  as  the 

grantee,  an  objection  was  made  that  it  should  be  in  her  name 
as  grantee,  and  thereupon,  the  name  of  the  grantee  therein  was 
changed  to  her  name,  and  thereafter,  the  deed  was  delivered 
and  accepted,  held  that  the  mother  took  the  title  to  the  land,  and 
that  Judgment  creditors  of  the  son  acquired  no  liens  on  the  land. 

Appeal  from  V(m  Buren  District  Court. — Sbnbca  Cornell, 

Judge. 
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March  11,  1919. 

Suit' to  subject  certain  land  to  the  payment  of  three 
judgments  resulted  in  the  dismissal  of  the  petition.  The 
plaintiff  appeals. — Affirmed. 

J.  C.  Calhoun,  for  appellant. 

Ellsworth  Rominger^  for  appellees. 

Ladd,  C.  J. — A  written  contract  was  entered  into  by 
Lem.  Toops  and  F.  E.  Sears,  by  the  terms  of  which  the  for- 
mer undertook  to  convey  to  the  latter  209  acres  of  land,  es- 
timated to  be  worth  |20,900,  subject  to  a  mortgage  of  (7,- 
000.  In  consideration  therefor,  Sears  undertook  to  trans- 
fer a  garage  building,  a  hardware  building,  five  automo- 
biles, fixtures,  machinery,  and  tank,  all  of  the  estimated 
value  of  (12,890,  and  to  pay  |1,010  when  deeds  were  to  be 
exchanged.  It  was  stipulated  that  ^^each  party  is  to  make 
their  deeds  and  Sears  his  bill  of  sale,  and  deposit  same  in 
ten  days  from  this  date  in  the  Citizens  Bank,  Milton,  Iowa, 
for  delivery  by  them  on  March  1,  1915."  Toops  signed  and 
acknowledged  a  deed  and  deposited  it  in  the  Citizens  Bank 
of  Milton.  Sears  did  likewise,  and  also  deposited  a  bill  of 
sale,  which,  with  the  deed,  on  the  day  named,  was  turned 
over  to  Toops.  The  bank  then  handed  Sears  the  deed  from 
Toops,  when  Sears  stated  that  ^'this  deed  will  have  to  be 
made  out  to  my  mother,  because  I  am  indebted  to  her,  and 
she  is  furnishing  the  money  here."  Edmundson,  the  cashier, 
remarked  that  ^^Toops  will  have  to  signify  whether  he  wants 
it  to  be  or  not.^'  Toops  indicated  that  he  did  not  care  what 
was  done  with  the  deed,  and  thereupon,  Edmundson  erased 
the  'T"  in  the  name  of  F.  E.  Sears  as  grantee,  and  inserted 
instead  the  name  of  '^Jennie,"  the  name  of  the  mother.  It 
appears  without  dispute  that  Sears  was,  at  that  time,  in- 
debted to  his  mother  in  the  sum  of  |4,235,  and  that  they 
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had  agreed  that  she  should  assume  the  mortgage  on  the 
premises,  pay  Toops  the  f  1,010  difference,  and  take  over  the 
property  in  satisfaction  of  this  indebtedness.  Thereafter, 
on  November  18,  1916,  this  action  was  begun,  to  subject  the 
property  or  some  interest  therein  to  the  payment  of  the 
three  Judgments  against  F.  E.  Sears,  one  for  (263.80,  an- 
other for  142.16,  and  a  third  for  f 33.35.  The  indebtedness 
on  which  each  judgment  was  rendered  accrued  long  prior 
to  the  execution  of  the  contract  or  deed. 

The  controversy  turns  on  whether  the  deed  from  Toops 
to  F.  E.  Sears  was  delivered  to  the  latter  before  the  erasure, 
or  the  delivery  of  the  deed  was  made  after  the  erasure  of  his 
first  initial  and  the  insertion  of  the  name  of  his  mother, 
"Jennie.**  The  contract  did  not  exact  that  the  delivery  of 
the  deeds  was  to  be  made  to  the  bank  for  the  grantees 
named  therein,  but  merely  required  that  they  be  deposited 
with  It  "for  delivery  by  them  on  March  1, 1915."  It  is  quite 
immaterial  whether  the  words  *1)y  them  on  March  1,  1915," 
be  construed  to  refer  to  the  parties  to  the  contract  or  to  the 
bank.  Tn  either  event,  the  delivery  was  not  to  be  to  the 
bank,  but  the  instruments  were  to  be  left  there  for  delivery 
by  the  bank  or  the  parties ;  and  the  numerous  citations  with 
reference  to  delivery  to  a  third  person,  authorized  to  receive 

the  instruments,  are  not  in  point.    The  deliv- 

1.  T>«BD» :  pass-      ^T  ^^^  Undertaken  by  the  bank,  and  the  evi- 

iccep4iwe!^ '       deuce  plainly  shows,  without  contradiction, 

that  It  was  not  accepted  In  the  form  ten- 
dered. That  an  acceptance  Is  quite  as  essential  to  the  pass- 
ing of  title  as  tiie  transfer  of  a  deed,  appears  from  numer- 
ous decldons.  See  Sheehy  v.  Boott,  128  Iowa  551;  Saun- 
ders €.  King,  119  Iowa  291 ;  Richardson  v.  Grays,  85  Iowa 
149.    The  evidence  tkat,  when  the  cashier  of  the  bank  un- 
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dertook  to  deliyer  the  deed  to  F.  E.  Sears, 

2.  Dam :  con-       he  refused  to  accept  it,  was  tmdispnted ; 
ftde  passeiT^  and  onlj  after  the  insertion  of  the  name 

Itvery  before 

aiteratioii  of      ^^Jennie"  as  grantee  was  there  an  accep- 

iiftiii6  of  gnuk 

<»^  tance  of  the  deed,  and  the  deliyery  com- 

pleted. 
The  record  is  without  evidence  of  collusion,  especially 
on  the  part  of  grantee.  She  was  affirmatively  shown  not 
to  have  participated  in  the  transfer  in  any  manner  other 
than  by  entering  into  an  agreement  with  F.  E.  Sears  to  fur- 
nish the  necessary  money  to  consummate  the  deal,  and 
to  take  the  land,  subject  to  the  f  7,000  mortgage,  in  satis- 
faction of  an  indebtedness  of  $4,235,  in  addition  to  the 
money  furnished  to  make  the  cash  payment  to  Toops.  We 
are  of  opinion  that  she  thereby  acquired  complete  title  to 
the  land,  and  P.  E.  Sears  retained  no  interest  therein.  The 
trouble  with  appellant's  argument  is  that  it  assumes  that 
the  deed  was  to  be  delivered  to  the  bank,  when  the  language 
of  the  contract  does  not  warrant  such  an  inference.    Of 

course,  if  the  deed  had  been  delivered  prior 

3.  Deeds  :  con-        to  its  alteration,  the  title,  as  it  would  have 
paMing  of  been  in  P.  E.  Sears,  might  not  have  beeu 

Cltle  *  evidence  * 

deitrery.  '   affected  thereby.    See  Abbott  v,  Abbott,  180 

111.  488 ;  Gulf  R.  C.  Lbr.  Co.  v.  (TNeal,  131 
Ala.  117  (90  Am.  St.  22) ;  Burgess  d  Co.  v.  Blake,  128  Ala. 
105  (86  Am.  St.  78) ;  Oibbs  v.  Potter,  166  Ind.  471  (77  N. 
E.  942).  But,  as  clearly  appears,  delivery  was  never  ef- 
fected to  P.  E.  Sears,  and  therefore  the  rule  of  these  cases 
cited  has  no  application.  We  are  of  opinion  that  the  court 
rightly  decided  that  title  to  the  land  passed  to  Jennie  E. 
Sears,  and  its  decree  dismissing  plaintiff's  petition  is— 
Affirmed. 

Evans,  Preston,  and  Salingbe,  JJ.,  concur. 
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J.  Chris  Jbnsbn  et  al.,  Appellants,  v.  L.  Zubmuishlbn, 

Major,  et  al.,  Appelleea. 

MUKIUIPAL  OOBPORATIOKS:  Mnnldpal  Water  Plant— Taxation. 
1  Under  Sections  724,  747-a,  748,  and  894,  Subdiv.  6,  Code  Sup- 
plement, 1918,  and  Sections  749,  760,  Code,  1897,  the  dnty  and 
power  of  the  waterworks  trustees  is  not  alone  confined  to  the 
fixing  of  rental  rates,  but  also  extends  to  the  estimating  the 
deficit,  if  any,  to  be  provided  for  by  the  tax;  and  upon  the  per- 
formance of  this  dnty  by  the  trustees,  the  city  council  is 
obliged  to  levy  the  tax  tl&erefor,  provided  the  trustees  have 
not  transcended  the  provisions  of  the  statutes;  and  this  obli- 
gation of  the  city  and  its  agencies  is  not  optional  nor  discre- 
tionary, but  is  mandatory,  that  a  sufficient  sum  total  be  pro> 
vided  foi;  the  maintenance  of  the  plant. 

MUmciPAL  00BP0SATI0K8:  Bfonicipal  Water  Plant — ^Taxation 
t  -^iMTf  to  Produce  Smi^us.  The  allegations  of  answer  that  the 
levy  sought  to  be  made  in  a  suit  of  waterworks  trustees  against 
a  city  council  would  only  increase  a  surplus  held  good  on  de- 
murrer, as  trustees  have  no  statutory  duty  to  accumulate  a  sur- 
plus. 

Appeal  from  Pottawattamie  District  Court. — Shslbt  Cuir 

LI80N,  Judge. 

March  11,  1919. 

Action  of  mandamns  brought  against  the  defendants 
as  city  coancil  of  Gonndl  Bluffs,  by  the  plaintiffs  as  the 
waterworks  trustees  of  said  city.  The  petition  was  dis- 
missed by  the  district  court,  and  plaintiffs  have  appealed.— 
Ajfirmed*  1 

W.  H.  KiXlpack,  for  appellants. 

Tinlejf,  Mitchell,  Pryor  d  Boss,  for  appellees. 

Evans,  J. — ^Plaintiffs'  action  is  predicated  upon  Ohap- 
ter  5  of  Title  V  of  the  Code  and  Supplement.  This  chapter 
comprises  Sections  742  to  730,  inclusive.    It  authorizes  cities 

Vol.  186  I  a. — 88 
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of  the  first  class,  upon  a  majority  vote  of  the  electors,  to 
erect  or  purchase  waterworks,  and  to  issue  bonds  therefor. 
Among  the  general  powers  conferred  by  Chapter  4  of  said 
Title  V  upon  cities  and  towns^  Section  724,  Code  Supple- 
ment,  1913,  specifies  the  power  to  assess  water  rates  and 
rentals,  and  to  levy  a  tax  for  the  maintenance  and  opera- 
tion of  waterworks. 

Section  894  (Sub.  5),  Code  Supplement,  1913,  provides 
for  a  special  tax,  as  follows: 

'^A  tax  not  exceeding,  in  any  one  year,  five  mills  on  the 
dollar,  which,  with  the  water  rates  or  rents  authorized, 
shall  be  sufficient  to  pay  the  expenses  of  running,  operating 
and  repairing  waterworks  owned  and  operated  by  any  city 
or  town,  and  the  interest  on  any  bonds  issued  to  pay  all  or 
any  part  of  the  cost  of  construction,  renewal,  repair  or  ex- 
tension of  such  works ;  but  such  tax  shall  not  be  levied  up- 
on property  which  lies  wholly  without  the  limits  of  the 
benefit  and  protection  of  such  works,  which  limits  shall  be 
fixed  by  the  council  each  year  before  making  the  levy." 

Section  747-a,  Code  Supplement,  1913,  provided  that 
the  waterworks  so  purchased  or  erected,  pursuant  to  Chap- 
ter 5,  ^^shall  be  managed  and  operated  by  a  board  of  wa 
terworks  trustees."  These  are  to  be  three  in  number,  and 
are  to  be  appointed  by  the  mayor,  for  fixed  terms  of  six 
years. 

Section  748,  Code  Supplement,  1913,  is  as  follows: 

^'The  said  board  of  trustees  shall  have  the  power  to 
carry  into  execution  the  contract  or  contracts  for  the  pu^ 
chase  or  erection  of  such  waterworks,  and  to  employ  a  sa- 
perintendent  and  such  other  employees  as  may  be  necessary 
and  proper  for  the  operation  of  such  works,  for  the  col- 
lecticm  of  water  rentals,  and  for  the  conduct  of  the  bosi- 
ness  incident  to  the  operation  thereof.  The  said  board  of 
trustees  shall  require  of  the  superintendent,  and  of  the 
other  employees  as  they  may  deem  proper,  good  and  saf- 
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ficient  bonds,  the  amount  thereof  to  be  fixed  and  approved 
by  said  board,  for  the  faithful  performance  of  their  duty, 
such  bonds  to  ran  in  the  name  of  the  city  and  to  be  filed 
with  the  city  treasurer  and  kept  in  his  office.  All  money 
collected  by  the  board  of  waterworks  trustees  shall  be  de- 
posited at  least  weekly  by  them,  with  the  city  treasurer; 
and  all  money  so  deposited  and  all  tax  money  received  by 
the  city  treasurer  from  any  source,  levied  and  collected 
fop  and  on  account  of  the  waterworks,  shall  be  kept  by  the 
city  treasurer  as  a  separate  and  distinct  fund.  The  city 
treasurer  shall  be  liable  on  his  official  bond  for  such  funds 
the  same  as  for  other  funds  received  by  him  as  such  treas- 
urer. Such  moneys  shall  be  paid  out  by  the  city  treasurer 
only  on  the  written  order  of  the  board  of  waterworks  trus- 
tees, who  shall  have  full  and  absolute  control  of  the  ap- 
plication and  disbursement  thereof  for  the  purposes  pre- 
scribed by  law,  including  the  payment  of  all  indebtedness 
arising  in  the  construction  of  such  works,  and  the  main- 
tenance, operation,  and  extension  thereof." 

Code  Section  749  is  as  follows: 

'The  said  board  of  waterworks  trustees  shall  from  time 
to  time  fix  the  water  rentals  or  rates  to  be  charged  for  the 
fomishing  of  water,  and  such  rates  shall  be  sufficient,  to- 
gether with  the  proceeds  of  the  five-mill  water  levy  and  the 
sinking  fund  levy  of  two  mills,  for  the  maintenance  and 
operation  of  such  works,  the  proper  and  necessary  exten* 
sion  thereof,  for  all  repairs,  and  for  the  payment  of  the  pur- 
chase money  or  cost,  principal  and  interest,  incurred  in  the 
purchase  or  erection  of  such  works,  as  the  same  falls  due, 
according  to  the  tenor  of  the  mortgage  and  bonds  given 
to  secure  the  payment  of  such  purchase  price  or  cost.  The 
said  board  of  waterworks  trustees  shall  make  out  and  file 
in  the  office  of  the  city  clerk  quarterly  statements,  giving 
foil  and  complete  reports  of  the  receipts  and  disbursements 
handled  and  disbursed  by  them  in  the  administration  of 


596  Jensbn  v.  Zurmubhlbn.  [185  Iowa 

their  trust ;  such  reports  to  be  filed  on  the  second  Monday 
of  January,  April,  July  and  October  for  the  quarters  pre- 
ceding the  first  days  of  said  months.  Such  reports  shall  be 
audited  by  the  board  of  public  works  of  such  city.  In  the 
event,  however,  that  said  city  may  not  have  a  board  of 
public  works,  such  reports  shall  be  audited  by  the  dty 
council." 

The  plaintiffs,  as  trustees,  certified  to  the  defendants, 
afi  a  city  council,  the  necessity  for  the  five-mill  levy,  in 
addition  to  the  proceeds  of  rates  and  rentals,  for  the  pur- 
pose of  meeting  the  operating  expenses  and  the  maturing 
interest.  The  council  refused  to  make  such  levy,  either 
at  the  rate  of  five  mills  or  at  any  lower  rate,  on  the  ground 
that  the  proceeds  of  the  rates  and  rentals  long  since  adopt- 
ed, and  in  force  and  then  continuing,  were  '^sufficient"  to 
meet  all  the  current  expense  of  operation  and  aU  the  matur- 
ing obligations.  In  their  answer  herein,  the  defendants 
pleaded  affirmatively  the  facts  in  support  of  such  con- 
tention. These  were,  in  substance,  that  the  sum  total  of 
rates  collected  and  the  five-mill  tax  greatly  exceeded  any 
contemplated  expenditure,  and  that  excessive  collection 
had  already  resulted  in  a  large  surplus;  that  the  proceeds 
of  the  rates  in  force  and  in  course  of  collection  would  meet 
all  the  obligations  of  the  current  year,  and  leave  a  surplos 
of  160,000.  Detailed  figures  of  receipts  and  expenses  were 
pleaded.  Plaintiffs  demurred  to  this  answer.  The  demurrer 
being  overruled,  they  elected  to  stand. 

This  reference  to  the  pleadings  foreshadows  the  point 
which  we  deem  decisive,  although  it  has  not  been  argued  by 
plaintiffs.  The  arguments  disdose,  also,  that  the  differences 
of  view  between  the  contending  parties  are  more  numerous 
than  the  decisive  point  herein.  Broadly  stated,  the  conten- 
tion for  the  plaintiffs  is  that  the  duty  (and  therefore  the 
power)  of  estimating  the  current  cost,  and  of  meeting  such 
cost  by  fixing  the  rental  rates  and  by  estimating  the  de- 


Mar.  1919]  Jbnsbn  v.  Zubmubhlbn.  597 

fidency  to  be  raised  by  taxation  within  the  five-mill  limit, 
is  cast  upon  the  trustees;  that  their  determination,  so  made 
and  certified,  is  conclusive  on  the  council.  For  defendants, 
it  is  contended  that  the  power  of  discretion  conferred  upon 
the  board  of  trustees  is  confined  to  the  fixing  of  rental  rates ; 
that  the  power  conferred  by  Section  894  to  make  a  five-mill 
levy  is  permissive  only ;  that  discretion  is  thereby  conferred 
on  someone ;  that  such  discretion  is  necessarily  so  conferred 
upon  the  city  council  as  the  only  body  representative  of  the 
city  to  which  the  power  of  taxation  can  be  del^ated  by  the 
legiriature.  We  are  quite  clear,  however,  that  the  controver- 
Gfy  at  this  point  does  not  fairly  involve  the  question  whether 
the  trustees  may  exercise  the  taxing  power. 

In  Martm-StreloAi  Co.  v.  City  of  Dubuque,  149  Iowa  1, 
we  construed  these  statutes,  and  held,  in  effect,  that  they 
cast  upon  the  trustees  the  duty  and  the  power,  not  only  to 
fix  the  rental  rates,  but  also  to  ascertain  or  estimate  the  de- 
ficiency to  be  provided  for  by  the  tax.  Such  was  the  impli- 
cation, also,  in  «/.  W.  Edgerly  d  Co.  v.  City  of  Ottumwa,  174 
Iowa  205.  The  statute  provides  two  sources  of  income: 
( 1 )  Rental  rates ;    ( 2 )  tax. 

It  is  mandatory  that  the  sum  total  to  be  drawn  from 
both  sources  shall  be  ^'sufficient"  for  the  maintenance  of  the 
plant.    If  the  power  of  judgment  and  discretion  be  conferred 

upon  the  trustee  as  to  one  source  and  upon 

^'  fSSSoKs:^*"  ^^^  councilman  as  to  the  other  source,  to 

Dtotl^"^***'  which  of  the  two  shall  the  mandate  speak? 

•  If  the  sum  total  from  both  sources  be  not 

^'sufficient,"  who  is  in  default?  Each  may  charge  the  de- 
ficiency to  the  paring  of  the  other;  and  who  shall  declare 
judgment  between  them  ?  Clearly,  the  statute  lays  its  man- 
date upon  the  trustees  to  so  provide  that  the  sum  total  ot 
proceeds  from  the  two  sources  shall  be  ''suf9cient."  It  logi- 
cally follows  that  their  power  of  judgment  and  discretion 
over  these  two  sources  must  be  as  broad  as  the  mandate. 
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This  duty  of  judgment  and  ascertainment  having  been  per- 
formed by  the  trustees,  it  becomes  a  guide  to  the  city  council 
in  the  performance  of  its  duty  as  to  the  levy,  and  is  obl^^ 
tory  upon  it  as  such,  provided  always  that  the  trustees  them- 
selves have  not  transcended  the  statute.  The  underlying 
idea  of  the  statute  is  that,  when  the  city  has  once  committed 
itself  to  the  purchase  of  waterworks,  its  performance  of  its 
undertaking  becomes  obligatory.  Performance  is  not  option- 
al or  discretionary  on  the  part  of  the  city  or  its  agencies.  The 
plan  of  performance  is  set  forth  in  the  statute.  Thou^ 
the  levy  of  the  tax  is  permissive,  under  Section  894,  it  is  also 
mandatory,  under  Section  749.  The  statutory  plan  of  per- 
formance must  be  followed.  This  plan  creates  a  trusteeship, 
to  manage  the  plant  and  its  finances.  This  trusteeship  bears 
some  analogy  to  a  receivership  of  a  private  corporation.  The 
possession  and  management  of  the  plant  bear  some  analogy, 
also,  to  the  sequestration  and  custodia  legis  of  private  prop- 
erty. A  real  trust  is  created  which  holds  the  physical  prop- 
erty and  the  funds,  above  the  mere  discretion  of  the  city  or 
its  council.  The  execution  of  this  trust  is  entirely  consistent 
with  the  recognition  of  the  ultimate  right  and  present  in- 
terest of  the  city  in  the  trust  property. 

With  this  analysis  of  the  statute,  we  turn  to  the  affirma- 
tive allegations  of  the  answer  already  referred  to  above. 
From  these  it  appears  that  the  rental  rates  now  and  for  a 
long  time  past  put  in  effect  by  the  trustees  will  produce  a 
revenue  for  the  current  year  above  f  143,000;  that  a  large 
surplus  has  already  been  accumulated  by  excessive  collec- 
tions; that  the  sum  total  of  rentals,  plus  the  surplus  on 
hand,  will  fully  meet  all  maturing  obligations  and  still 
leave  an  unexpended  balance  of  f60,000  on  hand.  This  un- 
expended balance  or  surplus  has  no  reference  to  the  sinking 
fund  provided  for  by  the  two-mill  levy  under  Section  742. 
This  two-mill  levy  for  a  sinking  fund  has  been  regularly 
made,  and  no  controversy  over  it  is  presented  herein. 
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It  appears  from  the  answer  that  a  five-mill  levy  would 

prodace  |26,000;  that,  if  it  were  made,  its  effect  would  be 

only  to  increase  the  needless  surplus  to  a  total  of  f  86,000. 

2.  MuHiciPAL  COB-    I^sftead  of  making  an  issue  of  fact  upon  these 

BiSjS*^  waVe™'  allegations  of  the  answer,  the  trustees  ad- 

rJ^Mo^w-*^""  °^itted  the  same  by  demurring  thereto;  and 

dnce  sorpint.       .^  .^  ^p^^  their  demurrer  that  they  now 

stand,  presenting  to  us  a  pure  question  of  law.  As  a  matter 
of  law,  we  think  the  facts  thus  pleaded  and  admitted  pre- 
sented a  good  defense.  The  power  conferred  by  the  statute 
upon  the  trustees  is  commensurate  with  the  duty  laid  upon 
them.  They  have  statutory  power  to  do  their  statutory  duty. 
When  they  reach  the  full  limit  of  duty  performed,  they  will 
likewise  reach  the  full  limit  of  power  conferred.  As  a  mat- 
ter of  law,  they  were  under  no  statutory  duty  to  accumulate 
a  surplus,  as  such. 

If  an  issue  of  fact  had  been  made  upon  the  allegations 
of  the  answer,  other  considerations  would  enter  the  discus- 
sion. It  is  to  be  granted  that  the  duties  of  the  trustees  must 
have  some  flexibility  and  elasticity.  We  do  not  hold  that 
the  trustees  are  required  to  estimate  accurately,  in  advance, 
the  exact  amount  of  the  total  proceeds  to  be  raised,  and 
that  they  shall  be  deemed  to  transcend  their  authority  when 
such  exact  amount  is  exceeded  to  any  extent  We  recognize 
as  a  practical  fact  that  only  approximate  estimates  are  pos- 
sible. We  recognize,  also,  that  practical  wisdom  in  the  per- 
formance of  such  duty  would  require  a  margin  of  safety  in 
the  estimate.  Reasonable  approximation  is  all  that  can  be 
required,  even  though  it  result  in  an  unexpended  balance  of 
some  amount.  But  this  consideration  applies  only  to  a  ques- 
tion of  fact,  and  not  to  a  mere  question  of  law.  What  would 
be  a  reasonable  margin  of  safety  in  a  given  case  would  or- 
dinarily be  a  question  of  fact,  which  should  be  resolved  with 
liberality  in  favor  of  the  estimate  of  the  trustees.  A  work- 
ing balance  of  some  reasonable  amount  might,  as  a  matter 
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of  fact,  be  deemed  a  necessdty  to  the  practical  performance 
of  their  duty  by  the  trustees.  These  are  questions  which 
we  do  not  pass  upon  by  our  holding  on  this  demurrer.  But 
they  are  foreclosed  herein  by  the  admissions  inherent  in  sacfa 
demurrer.  For  the  reason  indicated,  the  judgment  entered 
below  is — Affirmed. 


All  the  justices  concur. 


Charles  H.  Jones^  Administrator,  Appellant,  v.  City  of 

Fort  Dodgb  et  al..  Appellees. 

MT7NI0IPAI.  OOBPO&ATIOKS:    Streets  —  Obstrncttoxis  —  Almtlliig 

1  Property  Owners.  Abutting  property  owners  hare  the  right 
for  appropriate  purposes,  to  make  reasonable,  temporary  ob- 
structions  of  the  streets. 

BCUNIOIPAL   OOBPORATIONS:     Streets-Obstruction  by  Housiiig 

2  Oyer  Sidewalk.  The  placing  of  housing  over  the  sidewalk  in 
front  of  a  building  by  the  abutting  owner  while  he  is  recon- 
structing  the  building,  where  no  other  part  of  the  street  other 
than  in  front  of  the  building  is  used,  and  where  it  is,  in  effect, 
a  proper  barricade,  is  not  unlawful,  and  does  not  constitute  a 
nuisance  or  negligence,  either  on  his  part  or  on  the  part  of  the 
city. 

NEOLZOENOE:    Proximate  Oause— Antomobilee.    Where  a  boy  who 

3  was  on  the  street  was,  on  account  of  the  construction  of  hous* 
Ing  constructed  over  the  sidewalk,  struck  and  injured  by  an  au- 
tomobile which  was  being  negligently  operated,  held  that  the  neg- 
ligence of  the  driver  of  the  automobile,  and  not  the  housing,  was 
the  proximate  cause  of  the  boy's  injury. 

Appeal  from  Webster  District  Court. — G.  D.  Thompson, 

Judge. 

March  11,  1919. 

Action  for  damages  for  the  wrongful  death  of  plain- 
tifTs  decedent.    At  the  close  of  the  evidence,  the  trial  court 
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directed  a  verdict  for  the  defendant.    The  plaintiff  appeals. 
—Affirmed. 

Healy  d  Thomas,  for  appellant. 

Mitchell  d  Files,  Healy  d  FavUle,  and  Kenyon,  KeUeher, 
Price  d  Hanson,  for  appellees. 

Evans,  J. — On  July  23,  1916,  the  decedent,  Charles 
Jones,  a  boy  seven  years  of  age,  was  killed  by  collision  with 
an  automobile  on  Central  Avenue  in  the  city  of  Fort  Dodge. 
While  the  boy  was  passing  eastward  along  such  avenue,  he 
was  run  down  unjustifiably  by  the  driver  of  the  automobile 
in  question,  and  sustained  injuries  from  which  he  immediate* 
ly  died.  The  driver  of  the  automobile  is  not  made  a  defend- 
ant herein.  So  far  as  appears  from  the  record,  he  was  never 
apprehended.  The  defendants  named  are  the  city  of  Fort 
Dodge,  J.  B.  Butler,  the  owner  of  property  abutting  upon 
said  street,  and  Zitterell,  who  was  bound  to  Butler  by  con- 
tract, either  as  an  employee  or  as  a  contractor.  The  al- 
leged liability  of  these  defendants  is  predicated  by  the  plain- 
tiff upon  the  fact  that  Butler  was  engaged,  through  Zitterell, 
in  the  repair  of  a  building  abutting  upon  the  street,  and 
for  such  purpose  had  cut  off  the  sidewalk  from  travel, 
and  had  thereby  driven  the  pedestrian  travel  into  the  street 
between  the  curb  lines,  and  that  this  was  an  unlawful  ob- 
struction of  the  street,  and  created  a  nuisance,  and  that  the 
defendant  city  was  n^ligent  in  permitting  it.  The  boy  was 
walking  in  the  street  opposite  the  Butler  front,  at  the  time 
the  automobile  ran  over  him.  The  defendants  filed  separate 
answers,  each  denying  liability.  The  defendant  city  denied 
the  alleged  negligence,  and  further  denied  that  the  acts 
charged  against  it,  even  if  wrongful,  were  a  proximate  cause 
of  the  accident. 

To  go  into  further  detaU,  it  appears  that,  in  February, 
1916,  the  Butler  building  had  been  partially  destroyed  by 
Are.    Only  its  walls  were  left  standing,  and  these  were  a 
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menace  to  passing  travel.  The  city  authorities  immediately 
stopped  travel  in  that  vicinity,  by  barricading  the  sidewalk 
and  thereby  withdrawing  it  from  the  use  of  the  public.  Cen- 
tral Avenue  is  an  east  and  west  paved  street,  and  one  ot 
the  main  streets  in  the  city.  It  is  75  feet  wide,  with  12-foot 
sidewalks  on  either  side,  leaving  51  feet  as  a  traveling  space 
for  vehicles,  from  curb  to  curb.  The  streeet  railway  runs 
along  its  center  line.  In  April,  1916,  the  property  owner 
began  to  rebuild.  For  that  purpose,  he  substituted  for  the 
barricade  upon  the  sidewalk  a  complete  housing,  endoeed, 
and  8  or  10  feet  high.  The  width  of  this  housing  was  the 
full  width  of  the  sidewalk,  and  no  more.  It  extended  for 
40  feet,  being  the  frontal  dimension  of  the  Butler  property. 
The  street  was  otherwise  free  from  obstruction,  there  being 
no  material  piled  thereon,  to  obstruct  the  travel  of  vehicles. 
This  left  an  unobstructed  street  63  feet  in  width,  including 
the  sidewalk  on  the  south  side.  Immediately  preceding  the 
accident,  the  boy,  with  his  companion,  was  coming  from  the 
west,  and  was  deflected  into  the  street  by  the  housing  in 
,  question.  At  that  time,  there  were  no  vehicles  ux>on  the 
street,  except  the  automobile  in  question,  and  no  pedestrians 
except  the  boy  and  his  companion.  There  was  a  street  car 
within  a  short  distance.  The  automobile  was  coming  from 
the  east.  The  boy  and  the  automobile  were  close  to  the  curb 
at  the  time  of  the  accident.  It  occurred  at  a  point  midway 
between  the  east  and  the  west  end  of  the  housing  in  ques- 
tion. There  is  no  suggestion  in  the  record  of  any  justifica- 
tion or  excuse  for  the  accident,  so  far  as  the  automobile 
driver  was  concerned. 

Considering  first  the  alleged  liability  of  the  city,  it  is 
claimed  by  plaintiflP  that  the  housing  which  cut  off  the  side- 
walk travel  was  an  unlawful  obstruction  of  the  street  and 
^  ^,  a  nuisance,  and  that  the  city  negligently 

1.  Municipal   cor-  '  ./         o    o        • 

joRATioNs:         tolerated  the  same.  The  obstruction  was  not 

streets:  od- 

aimtttng*prop.     necessarily  a  nuisance  nor  illegal.    It  is  well 
erty  owners.       settled  that  abutting  property  owners  have 


Mar.  1919]      Jones  v.  Citt  of  Fort  Dodgb.  603 

8  right  to  a  reasonable  temporary  obstruction  of  the  street 
for  appropriate  purposes.  In  this  case,  the  menace  of  falling 
walls  imposed  upon  the  city  the  imperative  duty  to  cut  off 

pedestrian  travel  from  the  near  vicinity.    It 

1  MUinCIPAL  COB-  .  jxi_xjx-.v  X  1.. 

pguTioNs:  performed  that  duty  by  a  temporary  bam- 
bSnlSn^*ow  ^^^^^  It  performed  it  later  by  permitting 
■'*^*^  the  property  owner  to  erect  the  substantial 

housing  already  referred  to.  The  city  had  an  ordinance 
whereby  it  was  provided  that,  for  the  purpose  of  improve- 
ment of  his  property,  a  property  owner  might  have  the  right 
to  obstruct  the  abutting  street  to  the  extent  of  one  half  its 
width,  and  for  a  period  of  time  not  exceeding  four  months, 
with  a  right  in  the  city  council  to  grant  an  extension  of 
such  time.  The  procedure  provided  whereby  a  property  own- 
er might  avail  himself  of  this  permission  in  the  ordinance 
was  that  he  should  file  an  application  therefor  with  the  city 
council,  which  should  be  passed  upon  by  resolution,  and  that 
an  appropriate  bond  should  be  required  of  the  property  own- 
er. This  procedure  was  not  followed  by  Butler.  It  is  con- 
tended, therefore,  by  the  plaintiff  that  Butler's  occupation 
of  the  street  was  unlawful,  and  that  the  acquiescence  of  the 
city  in  its  unlawful  occupation  was  negligence  for  which  the 
city  is  liable.  We  see  no  merit  to  the  point.  In  the  first 
place,  Butler  was  not  occupying  the  street.  He  had  piled  no 
material  upon  the  street.  Bo  far  as  his  housing  over  the 
sidewalk  was  concerned,  it  was  a  mere  substitute,  and  a 
safer  one,  for  the  barricade  which  was  maintained  by  the 
city  for  the  protection  of  pedestrians.  The  city  had  already 
withdrawn  that  part  of  the  sidewalk  from  public  use,  and 
had  not  restored  it.  It  was  bound  to  maintain  its  barricade 
as  long  as  the  danger  continued,  and  we  can  see  no  breach 
of  duty  on  its  part  in  adopting  the  housing  of  Butler  as  an 
appropriate  performance  of  its  own  duty.  Even  if  it  be 
said  that  the  failure  to  observe  formalities  in  the  matter  of 
an  application  and  a  resolution  granting  the  same  rendered 
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the  conduct  of  Butler  in  any  respect  illegal,  yet  it  was  an 
illegality  that  sustained  no  relation  whatever  to  the  causes 
which  operated  to  the  injury  of  the  decedent.  We  think  it 
clear  that  no  negligence  is  shown  on  the  part  of  the  city 
which  is  in  any  manner  relevant  to  plaintiflF's  cause  of  ac- 
tion. 

It  naturally  follows,  also,  that  the  acts  of  the  defend- 
ant city,  such  as  they  were,  were  remote,  and  not  proximate, 
in  their  causal  relation  to  the  collision  which  caused  the 

death  of  the  decedent.    At  the  time  the  boy 

3.  Nbgliobncb: 

proximate  cause: passed  from  the  sidewalk  to  the  pavement 

aatomobiles.  ^  '^ 

for  the  purpose  Qf  passing  along  the  housing 
in  question,  there  was  no  danger  apparent,  and  none  actually 
existed,  so  far  as  the  condition  of  the  street  was  concerned. 
It  is  alleged  in  the  petition  that  it  was  a  crowded  thorough- 
fare. But  there  was  neither  man  nor  vehicle  upon  it  at  this 
time.  It  would  be  diflBcult  to  conceive  of  a  safer  situation 
presented  upon  a  public  street.  The  sudden  appearance  of 
the  automobile  and  the  disregard  of  its  driver  of  the  safety 
of  the  decedent  were  clearly  an  active  and  eflficient  cause  of 
the  injury.  It  was  the  intervention  of  an  independent  event, 
involving  human  responsibility.  Except  for  this  intervening 
event,  the  accident  could  not  have  happened.  It  will  serve 
no  useful  purpose  to  enter  upon  a  discussion  of  the  question 
of  proximate  cause.  The  question  is  often  a  difficult  one,  and 
the  books  are  full  of  discussion  thereon.  We  think,  how- 
ever, that  the  question,  as  presented  herein,  is  not  a  doubt- 
ful one,  and  that  the  act  of  the  automobile  driver  must  be 
deemed  the  independent  and  efficient  and  proximate  cause 
of  the  accident,  and  that  the  defendant  city  is  in  no  manner 
responsible  therefor. 

If  the  city  is  not  liable,  it  necessarily  follows  that  But- 
ler is  not ;  because  there  is  no  claim  of  any  special  and  in- 
dependent negligence  on  his  part.  The  only  claim  is  that 
he  participated  with  the  city  in  its  negligence  in  unlawfully 
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obstructing  the  street,  or  that  the  city  participated  with  him 
in  the  unlawful  obstruction  of  the  same.  For  the  same  rea- 
son, therefore,  we  find  that  he  is  not  liable.  This  conclusion 
carries  down  with  it,  also,  the  claim  of  liability  as  against 
the  contractor  or  employee  of  Butler.  We  think  the  trial 
court  ruled  properly.  The  order  directing  the  verdict  is, 
therefore, — Affirmed. 

Ladd^  C.  J.,  Prbston  and  SAiiiNOER,  JJ.,  concur. 


HL  E.  LuNDB,  Appellee,  v.  Town  op  Slater,  Appellant. 

TAXATION:    Option  Contract — Money  and  Credits^— Assessment.    An 

1  instrument  where  one  party  agreee  to  sell  to  another  an  option 
to  purchase  real  estate,  and  a  cash  payment  is  made,  and  pos- 
session of  premises,  with  use  and  benefit  thereof,  is  given  to 
the  party  haying. right  to  purchase  during  entire  period  of  con- 
tract, with  right  to  elect  not  to  purchase  during  the  time,  and 
to  forfeit  all  payments,  and  with  right  to  warranty  deed  when 
entire  price  has  been  paid,  construed  to  be  an  option,  and  not  a 
contract  of  sale,  and  as  such,  held  not  assessable  for  taxes. 

TAXATION:     Assessment — ^Board  of  Bevlew — Sufficiency  of  Objec- 

2  tion.  The  objection  that  contract  was  not  assessable  as  money 
and  credits,  made  before  the  board  of  review,  raises  sufi&ciently, 
under  Section  1373,  Code  Supplement,  1913,  the  question  that 

the  contract  was  an  option  contract,  and  not  taxable. 

Appeal  from  Story  District  Court. — B.  M.  McCall,  Judge. 

March  11, 1919. 

This  case  involves  an  appeal  from  the  action  of  the 
town  council  of  defendant  town,  sitting  as  a  board  of  re- 
view, in  raising  the  assessment  for  moneys  and  credits 
against  appellee  |25,000,  on  account  of  a  contract  which 
appellee  says  was  an  option  contract,  and  not  properly  as- 
sessable as  moneys  and  credits;  but  appellant  contends 
that  it  is  a  contract  of  sale  for  the  sale  of  real  estate,  and 
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has  been  so  treated  by  the  parties,  and  is  properly  asses- 
sable, and  that  the  contract  was  drawn  for  the  purpose  of 
evading  taxation.  The  district  court  held  that  the  instru- 
ment was  an  option  contract,  and  not,  therefore/  assessable, 
and  accordingly  reduced  plaintiff's  assessment  in  the  amount 
that  he  had  been  assessed  thereon.  The  defendant  appeals. 
— Affirmed. 

Bert  B.  Welty,  for  appellant. 

Lee,  Garfield  d  Ooyle,  for  appellee. 

Preston,  J. — 1.    Appellant  says  that  the  only  question 
is  as  to  whether,  under  the  law,  the  instrument  in  question 
was  such  an  instrument  as  to  be  subject  to  taxation.    Ap- 
pellee cites  a  number  of  authorities  to  the 
^'  Son^conttact?'    proposition  that  an  option  contract  is  not 
'  S-edifs  f^i-         assessable,  and  appellant  concedes  in  arga- 
•MBment.  meut  that,  if  the  contract  in   question  is 

an  option  contract,  then  it  is  not  assessable.  The  contract, 
executed  March  1,  1915,  between  H.  B.  Lunde  and  wife, 
first  parties,  to  J.  E.  Sheldahl,  second  party,  is  quite 
lengthy,  and  we  do  not  deem  it  necessary  to  set  out  all 
of  it.    So  much  thereof  as  appears  to  be  material  is  that: 

"First  parties  agree  to  sell  to  the  party  of  the  second 
part  *  ♦  •  an  option  to  purchase  certain  described 
real  estate,  consisting  of  about  158  acres;  in  case  such 
option  is  exercised  on  the  part  of  second  party,  he  will  pay 
f 31,500;  second  party  will  pay  first  parties  $4,500  on  the 
execution  of  this  agreement,  the  receipt  hereof  is  acknowl- 
edged ;  second  party  is  hereby  placed  in  possession  of  said 
premises  and  shall  hare  the  use  and  benefit  thereof,  and 
shall  pay  to  the  first  parties  the  further  sum  of  |27,000  on 
or  before  March,  1920;  the  second  party  shall  have  the 
entire  period  of  the  term  of  this  contract  in  which  to  make 
his  election  to  exercise  the  right  to  purchase  the  said  land, 
and  in  case  he  should,  at  any  time,  elect  not  to  conclude 
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the  purchase  of  same,  he  may  remove  from  the  said  premises, 
and  give  up  possession  thereof  to  first  parties,  and  shall  be 
held  to  forfeit  all  payments  made  by  him  on  this  con- 
tract, as  rent  for  said  premises;  if  any  default  is  made  in 
any  part  of  the  payments  or  agreements  mentioned,  second 
party  shall  have  no  claim  in  law  or  equity  against  the  other, 
nor  to  the  above-mentioned  real  estate ;  if  the  consideration 
is  paid  promptly,  at  the  time  or  times  agreed  upon,  first 
parties  will,  on  receiving  the  said  sums  of  money,  as  pro- 
vided in  the  contract,  execute  and  deliver  a  good  and  suf- 
ficient warranty  deed  of  said  premises  to  second  party." 

The  evidence  bearing  upon  the  questions  involved,  in- 
cluding the  intention  of  the  parties,  is,  briefly,  that  plain- 
tiff is  the  father-in-law  of  Sheldahl ;  Sheldahl  has  tiled  the 
farm,  and  kept  up  the  fences,  since  the  contract  was  made, 
and  has  paid  fSOO  additional,  and  interest,  and  has  occu- 
pied and  managed  the  farm,  and  paid  the  taxes.  The  reason 
given  by  plaintiff  for  making  the  contract  was  that  he  was 
tired  of  farming.  It  further  appears  that  plaintiff  told  the 
person  who  drew  the  contract  what  the  arrangement  was, 
and  that  the  contract  was  drawn  pursuant  thereto;  that 
plaintiff  was  going  to  give  Sheldahl  an  opportunity  to  go 
on  the  farm,  with  the  privilege  of  buying  it  in  the  future : 
that,  after  the  details  had  been  stated  to  witness,  he  says 
that  the  only  thing  he  could  figure  out  of  it  was  an  option, 
and  that  he  drew  the  option  contract  accordingly.  Plain- 
tiff testifies  that  Sheldahl  has  never,  at  any  time,  exercised 
the  right  to  buy  this  land,  or  agreed  to  buy  it  and  pay  for 
it;  that  there  is  no  other  contract  or  arrangement  but  the 
one  set  out;  that  he  intended  that  his  son-in-law  should 
have  the  right  to  take  the  farm  or  not  take  it,  at  any  time 
within  five  years;  he  intended  to  give  him  a  chance  to  do 
that;  he  never  understood  he  could  hold  him  to  pay  the 
purchase  price,  unless  he  elected  to  buy  the  farm;  that  he 
couldn't  get  the  money  unless  Sheldahl  took  the  land.    Shel- 
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dahl  testifies  that  there  was  no  other  agreement  or  arrange- 
ment than  the  written  contract,  and  that  he  has  never 
elected  to  buy  the  farm;  that  he  has  until  1920  to  do  so; 
that  he  paid  the  |500  in  addition  to  the  amount  due,  as 
rent,  and  that  he  could  apply  this  on  rent  if  he  wished  to, 
and  that  such  was  the  understanding  when  he  paid  it; 
that  he  has  to  pay  the  |27,000  if  he  exercises  a  right  to  get 
a  deed.  As  said,  appellant  concedes  that,  if  the  contract 
in  question  is  an  option  contract,  it  is  not  assessable.  This 
being  so,  it  leaves  the  sole  question  as  to  whether  or  not 
it  is  an  option  contract.  Appellant's  first  objection  is  that 
the  word  "option"  is  used,  and  that  it  is  thrown  in  for  the 
purpose,  as  it  contends,  of  having  the  contract  found  to  be 
nonassessable.  Their  next  objection  is  to  the  clause  giv- 
ing Bheldahl  the  entire  term  of  the  contract  to  make  his 
election. 

We  think  a  proper  construction  of  the  contract  is  that 
it  is  an  option.  Sheldahl  is  not  compelled  to  take  the  prop- 
erty, and  he  has  not  elected  to  do  so,  and  plaintiff  has  not 
the  right,  under  the  contract,  to  compel  Sheldahl  to  take 
the  land,  if  Sheldahl  should  elect  not  to  do  so.  Clearly, 
the  parties  had  a  right  to  contract  that  Sheldahl  should 
have  the  full  term  of  the  contract,  in  which  to  make  the 
election.  It  may  be,  and  is  probably,  true  that  plaintiff 
expected  Sheldahl  to  take  the  land  at  some  time  daring 
or  at  the  end  of  the  five  years,  and  that  Sheldahl  expected 
to  take  it,  but  that,  because  of  the  war,  the  scarcity  of 
labor,  scarcity  of  money,  inability  of  Sheldahl  to  raise  the 
amount  of  money  required  to  be  paid,  or  any  other  reason, 
Sheldahl  could  not  be  compelled  to  take  the  land  unless  he 
so  elected,  and  plaintiff  could  not  compel  him  to  do  so. 
True,  Sheldahl  might  lose  some  of  the  money  paid,  either 
as  rent  or  interest,  but  conditions  might  arise  by  which 
he  might  be  compelled  to,  or  he  might  prefer  to,  lose  some- 
thing in  that  way,  rather  than  to  elect  to  carry  out  his  con- 
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tract  The  payment  by  Sheldahl  of  foOO  additional  does 
not  constitute  an  election  by  hira  to  take  the  land.  He 
would  simply  stand  to  lose  that  much  more,  if  he  failed 
to  make  the  election  to  take  the  land,  and  this  amount  is 
not  a  large  sum,  as  compared  with  the  total  purchase  price. 
Appellant's  citations  on  the  law  of  the  case  are,  for  the 
most  part,  as  to  rules  for  construction  of  contracts,  and 
that  the  intention  of  the  parties  must  govern.  Numerous 
authorities  are  cited  by  appellee  to  sustain  his  proposition 
that  the  contract  in  question  is  a  mere  option ;  that  the  con- 
tract cannot  be  enforced  until  Sheldahl  has  made  his  elec- 
tion; that  the  contract  is  not  a  contract  to  sell  the  prop- 
erty, but  gives  the  privilege  to  buy  at  the  option  of  .the  other 
party;  that  it  provides  only  for  the  right  of  election  of 
Sheldahl  to  exercise  a  privilege,  and  then  only  when  that 
privilege  has  been  exercised  by  acceptance  does  it  become 
a  contract  to  sell.  Among  the  authorities  cited  are  Bisaell 
V.  Board  of  Review,  158  Iowa  38 ;  Hopwood  v,  UcCausland, 
120  Iowa  218;  Jn  re  Assessmeni  of  Shields  Bros.,  134  Iowa 
559;  Schoonover  v,  Petcina,  126  Iowa  261,  262;  Low  v. 
Young,  158  Iowa  15;  Sheehy  v.  Scott,  128  Iowa  551;  Ham- 
burger  p.  Thomas,  (Tex.)  118  S.  W.  770;  Barnes  t\  Rea, 
219  Pa.  279  (68  Atl.  836) ;  McGregor  v,  Ireland,  86  Kan. 
426  (121  Pac.  358) ;  and  other  cases.  We  shall  not  take 
the  time  to  review  these  cases,  or  restate  the  argument  and 
reasoning  therein.  For  the  most  part,  they  sustain  the  prop- 
osition. The  case  does  not  fall  within  the  rule  announced 
in  Rampton  v.  Dohson,  156  Iowa  315,  where  it  was  held 
that  the  contract  was  a  binding  contract  of  sale,  which 
plaintiff  might  have  enforced  at  any  time  by  suit.  Neither 
does  the  instant  ease  fall  within  the  rule  of  Montgomery 
V.  Marshall  County,  152  Iowa  161,  where  a  contract  of  sale 
of  real  property  was  attempted  to  be  modified  for  the  mere 
purpose  of  fraudulently  evading  taxation. 

2.    It  is  next  contended  by  appellant  that  appellee  is 
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confined  to  the  objection  urged  before  the  board  of  review, 

and  cannot  urge  new  objections  on  the  trial  of  the  case 

2.  Taxation:  as-     (citing   Borhydt  V.   Cross,  156   Iowa  272). 
■essment:  board    ^  »  ^  ^ 

Jj^ijg^w:  In  that  case,  plaintiff,  in  making  his  pro- 

objection,  test  before  the  board  of  review,  made  no 

such  claim  as  he.  insisted  upon  on  appeal.  The  record  of 
the  board  of  review  here  shows  that  the  appellee  appeared 
before  the  board  of  review,  and  gave  his  reasons  why  the 
assessment,  as  established  by  the  board,  should  not  stand. 
In  addition  to  this  record,  three  members  of  the  board  testi- 
fied on  the  trial  that  plaintiff  claimed  that  the  contract 
was  not  assessable  as  moneys  and  credits.  This  was  not 
very  specific,  it  is  true,  but  the  board  understood  the  na- 
ture of  plaintiff's  complaint.  The  statute,  Code  Supple- 
ment, 1913,  Section  1373,  provides  that  one  objecting,  may 
make  oral  or  written  complaint  to  the  board,  which  shall 
consist  of  a  statement  of  the  errors  complained  of,  with 
such  facts  as  may  lead  to  their  correction.  We  think  the 
objection  was  sufficient.  In  re  Assessment  of  F.  L.  d  T. 
Go,,  155  Iowa  536,  542;  Burns  v.  McNally,  90  Iowa  432: 
Wahkonsa  Tnv.  Co.  v.  City  of  Ft,  Dodge,  125  Iowa  148;  Oih- 
son  V,  Cooley,  129  Iowa  529. 

The  decision  of  the  trial  court  was  right,  and  it  is— 
Affirmed. 

Ladd^  C.  J.,  £vANs  and  Salinger^  JJ.,  concur. 


John  J.  Ney,  Appellant,  v.  Eastern  Iowa  Tblbphonb  Com- 
pany, Appellee. 

APPEAL  AND  EBBOB:    Law  of  the  Oaae— Sataeqiunt  Trial.    TIm 
1    rule  that  whatever  was  decided  on  the  prior  appeal  is  the  law 
of  the  case  on  the  subsequent  trial,  in  no  way  affects  matters 
first  put  in  issue  subsequent  to  the  remand. 
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OOBPOBATIOKS:    EnHUloyment  of  Attorney— -Batiflcatioii  of  Wliole 

2  of  Stipulfttion  by  Batlfying  Part  Wliere  a  number  of  tbe  stock* 
holders  of  the  corporation  entered  into  a  stipulation  under  which 
a  certain  person  was  to  be  elected  a  director  of  the  company^ 
and  a  suit  then  pending  was  to  be  prosecuted  to  a  termination, 
and  the  employment  of  an  attorney  therein  was  to  continue, 
the  action  of  the  stockholders  of  the  company,  at  a  meeting  held 
thereafter,  in  accepting  part  of  the  stipulation  by  electing  said 
director,  held  to  have  ratified  the  entire  stipulation,  and  con- 
stituted a  ratification  of  the  employment  of  said  attorney,  and 
supplied  any  want  of  original  authority  in  his  employment. 

CORPORATIONS:     Employment  of  Attorney— Ratification  by  Making 

3  Bzpenditnres  in  Suit.  After  the  board  of  directors  knew  that  an 
attorney  was  rendering  services  in  a  suit  purported  to  be 
brought  for  the  company,  said  board  authorized  a  director  to 
investigate  and  pay  for  services  of  a  stenographer  furnished  in 
said  suit,  and  payment  was  made  by  the  directors  to  said  sten- 
ographer. Held  to  make  a  question  for  the  jury,  in  suit  by  attor- 
ney to  recover  against  company  for  services,  as  to  whether  his 
employment  had  been  ratified. 

CORPORATIONS:    Employment  of  Attorney— Notice  to  Discontinue 

4  Appeal  as  Admission  of  Authority  to  Act.  The  serving  of  notice 
on  an  attorney  to  discontinue  an  appeal  perfected  by  him  in  ac- 
tion purporting  to  be  brought  for  the  company  held  to  make  a 
question  for  the  jury,  in  suit  by  attorney  to  recover  against  the 
company  for  services,  as  to  whether  it  was  an  admission  that  he 
had  authority  to  act. 

APPEAL  AND  ERROR:    Reversal — ^Proceedings  after  Reversal.    A 

5  reversal  for  directing  a  verdict  decides  only  that  appellant  has 
at  least  a  case  for  the  jury,  and  does  not  decide  that  either 
party  has  or  has  not  a  case,  as  a  matter  of  law. 

CORPORATIONS:    Employment  of  Attorney— Knowledge  of  Direct> 

6  on  of  Rendition  of  Services  as  a  Ratification.  While  a  corpora- 
tion cannot  be  bound  by  the  individual  knowledge  or  action  of 
its  board  of  directors,  yet  the  failure  of  such  board  to  take  any' 
action  disavowing  the  services  of  an  attorney,  in  a  suit  pur- 
porting to  be  brought  for  the  company  or  attempting  to  stop 
such  litigation,  when  the  board  knew  for.  a  long  time  that  he 
was  serving  as  counsel  in  said  suit,  presents  a  jury  question, 
in  suit  brought  against  the  company  for  his  services,  as  to 
whether  his  services  were  accepted  and  his  employment  rati- 
fied. 
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0OBP0BATION8:    Employment    of    Attorney— Becordfl — Bridenoe. 

7  Employment  of  attorney  can  be  shown  to  have  been  authorized 
by  the  board  of  directors,  by  evidence  other  than  a  recorded 
resolution  of  said  board. 

OOBPOBATION8:     Proceedings  of  Directors — Special  MeetlngSr— No- 

8  tlce.  Proceedings  of  the  board  of  directors  at  a  special  meet- 
ing, of  which  notice  has  been  given,  are  valid  if  all  the  mem- 
bers are  present;  and,  when  he  has  once  appeared,  the  departure 
of  one  of  the  members,  who  was  one  of  the  defendants  In  the 
suit  in  which  it  was  proposed  to  employ  counsel,  would  not  af- 
fect the  validity  of  the  action  of  the  other  members  in  em- 
ploying such  counsel. 

Appeal    from    Johnson    District    Caiirt, — R.    P.    Howell, 

Judge. 

March  11,  1919. 

This  is  the  second  appearance  of  this  cause  in  this 
court.  See  162  Iowa  525.  In  both  trials  the  defendant 
claimed  that  it  never  employed  the  plaintiff,  and  that  no 
employment  by  the  president  of  its  board  of  directors  was 
authorized.  On  the  first  trial,  these  and  other  contentions 
were  eliminated ;  and  the  court  held,  as  matter  of  law,  that 
there  had  been  a  binding  employment,  and  that  the  only 
question  for  the  jury  was  the  amount  due  for  the  services. 
On  the  second  trial,  the  court  directed  a  verdict  against 
the  plaintiff,  and  thereby  held  that,  as  matter  of  law,  de- 
fendant had  never  employed  the  plaintiff,  and  had  not 
ratified  his  employment  in  any  way.  Plaintiff  appeals  from 
this  direction  of  a  verdict  against  him. — Reversed  and  re- 
manded. 

0,  8.  Ranch  and  Stephen  Bradley,  for  appellant. 

Milton  Remley,  for  appellee. 

Salinger,  J. — I.  Whatever  was  decided  on  the  firet 
appeal  is  the  law  of  this  case.  And  the  appellant  urges  that 
the  pending  appeal  presents  nothing  that  was  not  settled  by 
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,  ^  the  first  appeal.  Now  this  cannot  be  true  as 

1.  Appbal  and  *^*^ 

Se^^cMe^^wrtH    *^  ^^^  matter  which  was  first  put  in  issue 

sequent  trial,      subsequent  to  remand.  Some  estoppels  now 

relied  on  by  plaintiff  were  not  pleaded  until  then.    Their 

history  is  this :    A  quo  warranto  suit  was  brought,  to  which 

the  defendant  was  not  a  party.    It  involved  a  controversy 

between  those  who  were  parties  as  to  which 

^  mpS^Jrt' oi  ^^  *^^  ^^  ^^  ^^^  ^*^  "^^^  elected  direc- 
8aiUon^>f  wboie  tor.  In  settlement  of  this  suit,  a  stipula- 
bj  ra&ying  "^      tion  was  entered  into.    We  will  assume,  for 

part. 

the  sake  of  argument,  the  first  decision  set- 
tles that  the  mere  creation  of  this  stipulation  did  not  oper- 
ate as  ratification  or  work  an  estoppel  as  to  the  defendant,  be- 
cause it  was  found  to  be  fairly  questionable  whether  a 
sufficient  number  of  stockholders  had  joined  in  the  stipu- 
lation. Whether  they  did  or  not  is  immaterial  on  this  ap- 
peal, because  the  estoppel  now  relied  upon  does  not  stop 
with  the  mere  making  of  the  stipulation,  but  rests  upon 
alleged  action  at  the  next  ensxiing  stockholders'  meeting, 
upon  and  in  pursuance  of  said  stipulation.  It  has  a  pro- 
vision by  which  it  was,  under  certain  conditions,  obligatory 
to  elect  one  Eapp  to  be  a  director.  The  conditions  arose. 
But  in  the  absence  of  this  stipulation,  there  was  no  obli- 
gation to  elect  Bapp.  The  stockholders  did  elect  him,  and 
thereby  accepted  the  stipulation.  By  this  acceptance,  the 
corporation  obtained  whatever  benefit  it  was  to  have  Rapp 
serve  as  director,  and,  by  accepting  the  election,  Rapp  was 
put  to  whatever  burden  it  was  for  him  to  serve.  The 
governing  body  of  the  corporation,  the  duly  convened  as- 
sembly of  its  stockholders,  cannot  so  accept  part  of  the 
stipulation  and  still  leave  it  open  for  the  corporation  to 
say  that  the  stipulation  was  not  binding  upon  it.  The 
stockholders'  meeting  knew,  or  should  have  known,  what 
the  stipulation  upon  which  it  acted  contained.  Therefore, 
by  accepting  part  of  it,  it  ratified  all.    Among  other  things, 
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the  stipulation  contained  an  express  provision  that  the 
suit  for  an  accounting  brought  in  the  name  of  the  defend- 
ant, and  upon  senrices  in  which  the  claim  of  the  plaintiff 
rests,  should  be  continued  to  a  termination,  and  that  plain- 
tiff should  continue  to  be  the  attorney  for  the  plaintiff 
therein,  this  defendant.  This  action  of  the  stockholders' 
meeting:  in  itself  constituted  a  ratification  of  the  employ- 
ment of  plaintiff  in  said  suit,  and  supplied  any  want  of 
original  authority. 

1-a 

Let  the  employment  have  been  originally  never  so  un- 
authorized. Let  nothing  else  serve  to  establiEdi  a  ratifies* 
tion,  and  yet  another  matter,  at  least,  made  a  fair  question 
^  „     '  for  the  jury.    There  is  evidence  that,  after 

a™orne°*'*ratt-  Rapp  was  elected,  and  after  the  board  knew 
fn^SpenditSes  *****  plaintiff  was  rendering  services,  Rapp 
in  suit.  ^jjg  authorized  to  pay  for  services  of  ste- 

nographers  furnished  in  the  very  suit  in  which  plaintiff 
was  acting,  in  a  suit  purporting  to  be  brought  by  this  de- 
fendant. The  jury  could  find  there  was  no  objection  to  pay- 
ing the  stenographers,  beyond  desiring  it  investigated 
whether  ?40  had  not  already  been  paid  upon  the  services. 
It  could  find  Rapp  was  authorized  to  investigate  what,  if 
anything,  had  already  been  paid,  and,  after  such  investiga- 
tion, to  pay  what  he  found  had  not  yet  been  paid.  It  is 
without  dispute  that  he  did  pay  the  money  of  the  defend- 
ant for  those  services.  We  are  not  saying  the  Jury  could 
not  have  found  that  all  this  was  an  attempt  to  buy  peace, 
rather  than  an  acknowledgment  that  the  employment  of 
plaintiff  was  authorized.  We  have  no  occasion  to  pass  on 
this  point  at  this  time,  but  are  abidingly  satisfied  the  jury 
could  find  that  the  direction  for  Rapp  to  investigate  and 
pay,  and  the  payment  by  him,  sustained  the  new  plea  of 
estoppel  made.    See  Woods  v.  Honey  Creek  D,  &  L,  Dist,, 
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180  Iowa  169,  and  cases  therein  cited ;  and  Atheam  v.  Inde- 
pendent Dist.,  33  Iowa  106. 

lb 
In  the  same  case  is  a  notice  served  on  plaintiff  to  dis- 
continue an  appeal  perfected  by  him.    To  be  sure,  this  too 
might  have  been  prompted  by  a  desire  to  minimize  trouble. 

It  may  be  that,  after  long  silence,  it  was 

*"  emSoj^nTof'    tbought  to  be  more  advisable  to  stop  ex- 

Sc?  to*  di»<»n-     penditures  on  the  appeal  which,  by  possibil- 

a^teston^of  **    itj,  the  district  might  have  to  pay  for,  rather 

aSt  ^  than  to  remain  silent,  and  rely  on  the  claim 

that,  no  matter  what  expenditures  were 
made,  the  corporation  owed  nothing  for  them,  because  plain- 
tiff had  no  right  to  act  for  it.  But  aU  that  was  done  and  was 
not  done  raises  a  question  for  a  jury.  And  it  was  a  fair 
juiy  argument  that,  if  defendant  believed  it  was  under  no 
liability  for  any  expenditures  because  plaintiff  had  no  au- 
thority to  act,  it  was  unnatural  for  it  to  give  him  formal 
notice  not  to  act  further.  This  is  not  saying  that  one  who 
notifies  an  attorney  to  stop  proceedings  thereby  ratifies 
his  employment,  on  the  theory  that,  where  one  claims  the 
lawyer  has  no  authority  to  act,  it  cannot  matter  to  him 
how  much  he  does  or  what  expenditures  he  makes.  But 
reasonable  men  might  act  differently  in  this.  While  some 
would  rely  upon  their  right  to  disavow  all  expenditures  be- 
cause  of  the  want  of  authority,  others  might  be  impelled 
to  at  once  notify  a  trespasser  to  desist.  It  suffices  to  say 
that  all  these  lines  of  argument  fairly  make  a  jury  ques- 
tion upon  whether  what  was  done  and  not  done  is  an  ad- 
mission that  plaintiff  had  authority  to  act. 

Without  further  limitation,  some  things  we  have  just 
said  would  be  holding  that  certain  matters  constitute  a 
ratification  or  work  an  estoppel,  as  matter  of  law.    There 
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was  no  way  of  disposing  of  some  of  the 

^'  ■RBOB^  reversal  •  P^^°^  withoTit  using  language  susceptible 

to^wrSi*'"    ^^  *^»t  construction.    But  in  view  of  what 

^this  appeal  presents  for  our  decision,  all 
that  we  do  or  can  decide  is  that  the  district  court  erred 
in  holding  that,  as  matter  of  law,  said  matters  did  not 
constitute  a  ratification  or  an  estoppel.  We  say  this  be 
cause  it  is  necessary  to  keep  it  and  the  underlying  reasons 
for  saying  it  in  mind,  when  passing  upon  what  the  first 
appeal  has  decided.  If,  on  appeal  from  the  overruling  of  a 
motion  to  direct  verdict  as  to  a  given  issue,  there  is  a  re- 
versal, it  is  a  holding  that,  as  matter  of  law,  such  issue 
was  proved  or  disproved.  But  where  the  appeal  is  from 
directing  a  verdict, — and,  in  effect,  that  is  the  situation  pre- 
sented in  both  the  first  and  in  this  appeal, — then  reversal 
decides  nothing  except  that  it  was  error  to  hold  below  that 
there  was  no  question  for  a  jury.  Reversal  for  directing 
a  verdict  does  not  decide  whether  either  party  has  or  has 
not  a  ease,  as  mattet*  of  law,  and  decides  nothing  save  that 
the  appellant  has  at  least  a  case  for  a  jury.  Winmke  r, 
Heyman,  185  Iowa  114.  So  we  are  now  deciding,  not 
alone  that  the  decision  on  the  first  appeal  cannot  aflfect 
issues  raised  subsequent  to  remand,  but  that,  though  a 
matter  was  passed  upon  on  the  first  appeal,  if  that  was 
an  appeal  from  the  directing  of  a  verdict  against  defendant, 
the  decision  was  nothing  more  than  that  the  plaintiflP  had 
not  made  a  case  as  matter  of  law.  Keeping  this  in  niind« 
we  are  constrained  to  say  plaintiff  has  the  right  to  go  to 
a  jury  on  matters  additional  to  those  we  have  ref erred 
to.  A  careful  analysis  of  the  decision  on  the  first  appeal 
will  make  clear  what  these  matters  are.  We  shall  stop  in 
this  opinion  with  pointing  out  such  as  we  think  are  of  out- 
standing importance. 

II.    While  the  corporation  cannot  be  bound  by  the  in- 
dividual knowledge,  action,  or  nonaction  of  members  of  its 
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board  of  directors,  evidence  that  the  board  knew,  for  a  long 

time,  plaintiff  was  serving  and  continuing 
«.  coRPORATioifs:    to  serve,  and  yet  failed  to  take  anv  actioE 

emDloymejut  or  ^  "^  •' 

^To/di^^^^'  <li8avowing  the  services  or  attempting  to 
ditto" of' w??*  stop  the  litigation,  will  make  it  at  least  a 
2Sn"  *  ^^^'  question  for  a  jury  whether  the  services 

were  accepted,  and  so  the  employment  rati- 
fied. In  reaching  this  and  other  conclusions,  we  consider 
testimony  which  was  rejected,  but  should  have  been  re- 
cdved.    See  Campbell  v.  Park,  128  Iowa  181. 

2-a 
While  it  was  found  on  the  first  appeal  that  plaintiff 
had  no  competent  evidence  that  his  employment  was  au- 
thorized by  a  formal  and  duly  recorded  resolution  of  the 
T  coipoRATioHs  •     ^^^'^j  made  in  advance  of  his  employment, 
Stt?i23?f  *re?^    and  while  we  think  he  has  still  failed  to 
orda:  evidence.    a^^^(^  g^ich  evidence,  we  are  of  opinion 

that  the  testimony  offered  by  him  tending  to  show  that  the 
board  did,  in  fact,  give  advance  authority  for  his  employ- 
ment, should  have  been  received.  It  is  one  thing  to  shut 
out  a  resolution  because  it  is  not  competently  proved;  it 
is  another  to  hold  that  one  who  renders  services  for  a  cor- 
poration must  be  held,  as  matter  of  law,  to  have  acted  with- 
out authority,  because  he  cannot  produce  a  proper  record 
book  showing  a  resolution  employing  him.  If  that  were  the 
role,  corporations  could  escape  all  liability  for  services  re- 
quested by  the  board  by  merely  failing  to  make  a  record  of 
a  resolution.  That  is  not  the  law.  Selley  v,  American  L. 
Co.,  119  Iowa  591 ;  Zalesky  v.  Home  Ins.  Co.,  102  Iowa  613 ; 
Atheam  v.  Independent  Dist.,  33  Iowa  105;  Bellmeyer  v.  In- 
dependent DUt.,  44  Iowa  564. 

We  hold  that,  with  testimony  erroneously  excluded  re- 
ceived, it  was,  at  the  least,  a  jury  question  whether  or  not 
plaintiff  had  been  duly  employed  by  the  board  to  do  what  he 


618  Nby  v.  Eastbrk  Ia.  Tbl.  Co.         [185  Iowa 


did.  We  do  not  overlook  the  claim  that  the 

<f  B  * 

proceedings 
directors :  s 


8.  coEPOBATioNs^:     meetings  upon  the  action  of  which  the  plain- 
ciai^'meetiiS*-^     tiff  polies  were  special  ones,  and  that  the 


members  were  not  notified  of  the  meeting. 
It  appears  that  four  of  the  five  members  were  present.  The 
jury  could  find  that  the  fifth  one  was  present^  and  took  his 
departure  when  the  matter  of  employing  counsel  was  taken 
up.  Of  course,  failure  to  give  notice  was  not  material,  if 
all  the  members  appeared  without  it.  And,  once  appear- 
ing, the  departure  of  one  who  was  to  be  the  defendant  in 
the  very  suit  for  which  it  was  proposed  to  employ  counsel 
could  not  nullify  the  action  of  the  four  who  remained. 
And  it  is,  to  say  the  least,  a  serious  question  whether,  if  a 
majority  be  present,  its  action  is  ever  invalidated  because 
there  was  failure  to  give  notice  of  the  meeting  to  one  who, 
if  notified  and  present,  would  be  sure  to  be  opposed  to  any 
action  of  the  majority  because  such  action  might  be  inju- 
rious to  him  personally.  See  Rafferty  v.  Town  Council  of 
Clermont,  180  Iowa  1391. 

III.  We  think  that,  at  the  least,  it  was  a  fair  question 
for  the  jury  whether  the  manager,  Luse,  employed  plain- 
tiff, or  with  knowledge  acquiesced  in  his  services,  and  wheth- 
er said  manager  was  acting  within  his  authority  as  man- 
ager, in  such  employment  or  acquiescence.  This  might 
make  it  immaterial  that  employment  or  ratification  by  the 
president  did  not  bind  the  corporation. 

IV.  The  defense  that  plaintiff  should  not  recover  be- 
cause he  acted  in  bad  faith,  was  for  the  juiy. 

V.  We  think  any  claim  for  the  services  in  the  quo 
warranto  suit  is  out  of  this  case:  not  because  of  anything 
decided  on  the  first  appeal,  but  because  there  is  a  con- 
cession in  the  record  that  plaintiff  is  making  no  claim  for 
those  services. 
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For  the  reasons  stated,  there  must  be  a   reversal. — 
Reversed  and  remanded. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Ida  M.  Stevens,  Adminifirtratrix,  Appellee,  v.  Peoples  Sav- 
ings Bank,  Appellee,  et  al.,  Appellant. 

Ida  M.  Stevens,  Administratrix,  Appellee,  v.  Farmers  and 
Miners  Savings  Bank,  Appellee,  et  al..  Appellant. 

APPEAL  AMD  EBBOB:  Ferfecting  Appeal — Service  of  Kotlce  on 
1  Attorney.  Notice  of  appeal  addressed  to  appellee's  attorneys  is 
sufficient,  under  Section  4114,  Oode  Supp.,  1913,  where  service 
of  the  same  is  made  upon  the  attorneys  as  such,  the  relation  of 
client  and  attorney  being  such  that  a  notice  to  the  attorney 
should  be  deemed  the  practical  equivalent  of  actual  notice  to 
the  client. 


VENUE:     Ohanga  of  Venne^-Monresidence  of  Oodefendant.    Defend- 

2  ant,  who  Is  a  proper  party  to  a  suit,  cannot  have  the  venue 
changed  to  the  county  of  her  residence  if  her  codefendant  is  a 
resident  of  the  county  where  the  action  is  brought.  Section 
3501,  Code,  1897. 

PARTIES:    Defendants — ^Bank  Deposits— Action  Against  Bank  and 

3  dalmant  of  Deposit.  One  having  the  bank  passbook  and  claim- 
ing to  be  the  owner  of  a  deposit  is  a  proper  party  defendant, 
under  Sections  3462,  3466,  Code,  1897,  in  an  action  brought 
against  the  bank  for  said  deposit. 

BXKOUTOBS   AND  ADMINISTBATOBS:      Appointment—Jurisdic- 

4  tlon  of  Ckmrt — ^Besidence.  Evidence  reviewed,  and  held  to  sus- 
tain finding  of  trial  court  that  decedent,  at  the  time  of  his 
death*  was  a  resident  of  the  county  in  which  administrator  of 
his  estate  was  appointed. 

BVIDENOE:    Bes  Gestae— Declaration  of  Ownership  of  Bank  Pass- 

5  iKKikSw  Where,  in  an  action  brought  by  decedent's  administra- 
tor, for  bank  deposits  made  by  decedent,  against  one  claiming 
ownership  thereof  under  alleged  gift  from  decedent,  plaintiff  in- 
troduced evidence  of  declarations  of  the  alleged  donee  inconsist- 
ent with  her  claim  of  ownership,  held  that  evidence  offered  by 
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said  claimant  of  declarations  made  by  her  before  decedent's 
de^th,  and  while  In  possession  of  his  bank  passbooks,  were  ad- 
missible,  (a)  as  being  In  the  nature  of  res  gestae,  and  (b)  aa 
showing  the  animus  and  intent  attending  possession,  and  (c)  as 
rebutting  plaintiffs  evidence  tending  to  show  that  claimant  had 
not  made  such  claim  during  decedent's  lifetime. 

APPEAIi  AUD  EBBOB:    Bevlew— Ezdnsion  of  Eyidoice— Prejudi 

6    dal  Error.    Where  eyldence  was  excluded  which  was  admissible, 

and  the  court,  which  tried  the  case  without  a  jury,  based  its 

finding  in  part  upon  the  absence  of  such  evidence,  its  exclusion 

held  prejudicial  error. 

Appeal   from   Monroe   District   Court. — Sbnbca   GoRNULy 

Judge. 

March  11/1919. 

GoNTROvBBSY  over  the  ownership  of  certain  bank  de- 
posits, which  were  represented  by  passbooks.  The  deposits 
in  question  were  made  in  his  lifetime  by  Grant  Buckner, 
now  deceased.  The  plaintiff  is  his  administratrix,  and  as 
such,  claims  the  amount  of  the  deposits.  The  controversy 
involves  separate  deposits  in  two  banks.  The  plaintiff 
brought  a  separate  action  against  each  bank,  and  in  each 
case  joined  Marie  Buckner  as  a  defendant,  she  being  in 
actual  possession  of  the  bank  passbooks,  and  claiming  to  be 
the  owner  thereof  and  of  the  dei>osits  represented  thereby. 
By  agreement  of  the  parties,  the  two  cases  were  consoli- 
dated and  tried  together  as  an  action  at  law,  without  a 
jury.  Judgment  went  for  the  plaintiff,  and  the  defendant 
appeals. — Reversed  and  remanded. 

Maicolm  &  True  and  2f,  E.  KendaU,  for  aiq>ella]it. 

McCoy  d  McCoy  and  «/.  C.  Mabry,  for  appellee. 

Evans,  J. — ^Prior  to  September,  1916,  Grant  Budkner 
had  been  a  resident  of  Monroe  County  for  18  years.  Dnr 
ing  that  period  of  time,  he  had  been  in  the  continuous  em- 
ployment of  the  Monroe  Hotel  as  its  cook.    He  made  hiB 
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home  at  the  hotel.  During  that  period  of  time,  he  was  not 
the  head  of  a  family.  He  had  been  married,  bnt  his  wife 
had  been  dirorced  from  him,  and  had  obtained  the  custody 
of  their  only  child,  a  daughter.  He  was  a  colored  man. 
He  had  formerly  lived  at  Oskaloosa.  He  had  a  cfister  resi- 
dent there.  Shortly  prior  to  September,  1916,  he  became 
aiBicted  with  an  ailment  which  proved  to  be  quick  con- 
sumption. He  was  advised  by  his  physician  to  take  a  rest, 
and  to  &&A  recuperation.  He  once  contemplated  going  to 
a  sanitarium.  He  finally  decided  to  go  to  the  home  of  his 
sister  at  Oskaloosa.  He  went  there  about  September  1, 
1916,  and  died  there  on  October  19th.  His  belongings  were 
few,  and  in  the  main  were  portable  in  a  trunk  or  suit  case 
which  he  carried  with  him  to  Oskaloosa.  He  left  a  few 
items  of  property,  including  a  bedstead,  at  Albia.  He  had 
an  understanding  with  his  employer  that  his  place  would 
be  kept  open  for  his  return,  in  case  of  improved  health. 
He  had  two  bank  passbooks,  one  of  which  showed  a  deposit 
of  1713  in  the  Peoples  Savings  Bank,  and  the  other  showed 
a  deposit  of  |629  in  the  Farmers  and  Miners  Savings  Bank. 
The  banks  respectively  made  no  defense  against  these  de- 
posit claims.  They  admit  their  liability  respectively  to  the 
proper  holder  of  the  passbooks.  It  is  the  claim  of  Marie 
Buckner,  defendant,  that  the  decedent  gave  to  her  these 
passbooks  and  the  funds  represented  thereby,  a  few  days 
before  his  death.  The  real  controversy  is  over  the  owner- 
ship of  these  passbooks.  Each  bank  asks,  in  effect,  that  the 
plaintiff,  a^  administratrix,  and  the  defendant  Marie  Buck- 
ner, as  alleged  donee,  shall  interplead,  and  that  the  ques- 
tion of  such  ownership  may  be  adjudicated,  so  that  the 
banks  may  be  protected  by  such  adjudications. 

I.  The  appellees  filed  a  motion  to  dismiss  the  appeal 
for  want  of  jurisdiction.  The  ground  of  attack  is  that  the 
notice  of  appeal  waB  not  addressed  to  the  plaintiff  appellee. 
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The  notice  of  appeal  was  in  the  following 

1.  Appial  AMD  frann  • 

■rbob:  ii^iiu. 

pert^ting  uin  ^^  District  Court  of  Monroe  Ck>un- 

•ervlce  of  .„    t^«,« 

noUceoB  ty,  Iowa. 

"^'  "Ida  M.  Stevens,  Administratrix,  Plain- 

tiff, V.  Peoples  Savings  Bank  and  Marie  Buckner,  Defend- 
ants. 

"Ida  M.  Stevens,  Administratrix,  Plaintiff,  v.  Farm- 
ers and  Miners  Savings  Bank  and  Marie  Bnckner,  Defend- 
ants. 

"Notice  of  Appeal 
"To  J.  C.  Mabry  and  McCoy  &  McCoy,  Attorneys  for 
the  Plaintiff,  and  R.  U.  Woodcock,  Clerk  of  the  District 
Court  of  Monroe  County,  Iowa. 

"You  are  hereby  notified  that  the  defendant,  Marie 
Buckner,  has  appealed  from  the  order  and  judgment  of  the 
district  court  entered  in  the  above-entitled  causes  on  Oc- 
tober 11,  1917,  in  favor  of  the  plaintiff,  to  the  Supr^ne 
Couri;,  and  that  said  appeal  will  be  heard  and  determined 
at  the  January  term  of  said  court  for  the  year  1918. 

"Malcolm  &  True,  N.  E.  Kendall, 

"Attorneys  for  said  defendant 
"We  hereby  accept  due  and  legal  service  of  the  forego- 
ing  notice  of  appeal  this  October  12th,  1917. 

"McCoy  &  McCoy  and  J.  C.  Mabry, 

"Attorneys  for  plaintiff. 
"R.  U.  Woodcock,  Clerk  of  the  District  Court." 

It  will  be  noted  that  this  notice  was  not  addressed  to 
the  plaintiff,  but  was  addressed  to  her  attorneys,  as  such. 
We  have  frequently  held  that  a  notice  should  be  addressed 
to  the  person  for  whom  it  is  intended.  See  In  re  Estate 
of  Anderson,  125  Iowa  670 ;  Steele  v.  Mwrry,  80  Iowa  336. 
Section  4114  of  the  Code  provides: 
"An  appeal  is  taken  and  perfected  by  the  service  of  a 
notice  in  writing  on  the  adverse  pariy,  his  agent^  or  mny 
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attorney  who  appeared  for  him  in  the  case  in  the  conrt 
bdow.** 

This  section  deals  with  the  matter  of  service  of  the 
notice,  rather  than  with  its  requisite  form  or  contents.  If 
this  notice  had  been  addressed  to  the  plaintiff,  it  conld  un- 
doubtedly have  been  properly  served  upon  plaintiff's  attor- 
neys. Is  it  a  fatal  defect  in  the  notice  that  it  was  ad- 
dressed to  the  plaintiff's  attorneys  as  such?  There  is  a  cer- 
tain trend  indicated  in  our  past  holdings  which  invites  the 
argument  made  by  the  appellees  against  the  validity  of  this 
notice.  No  case,  however,  has  actually  gone  thus  far.  To 
hold  the  notice  fatally  defective  in  this  case  would  be  to 
take  a  step  farther  than  we  have  gone  heretofore.  To  so 
hold  would  be  exceedingly  technical.  The  notice  as  drawn 
unequivocally  discloses  an  intent  to  notify  the  plaintiff, 
through  her  attorneys  as  such,  that  she  has  appealetl.  In 
Bloom  V.  Sioiup  City  Traction  Co,,  148  Iowa  452,  we  held 
that  it  was  not  a  fatal  defect  in  a  notice  of  appeal  that  it 
wag  not  addressed  to  the  clerk  of  the  district  court.  It  was 
actually  served  upon  him,  and  we  held  this  to  be  sufficient. 
This  was  put  upon  the  ground  of  the  want  of  interest  on 
the  part  of  the  clerk;  but  it  was,  nevertheless,  a  qualifica- 
tion of  the  broad  proposition  that  the  failure  to  address 
the  notice  to  the  party  served  is  necessarily  fatal  to  the 
validity  of  the  notice.  In  Pilkington  v.  PotuHn,  163  Iowa  86, 
93,  there  was  a  failure  to  address  the  notice  to  the  defend- 
ant, I.  A.  Potwin,  and  a  failure  also  to  address  the  same 
to  his  attorneys  as  such.  Neither  was  there  any  acceptance 
of  service  by  the  attorneys  as  such.  On  the  contrary,  the 
attorneys  accepted  service  as  such  for  another  defendant 
only.  Our  holding  in  that  case,  therefore,  does  not  reach 
the  case  at  bar.  In  Sleeper  v.  KUlion,  166  Iowa  205,  the 
validity  of  an  original  notice  was  involved.  It  was  actually 
Herved  upon  two  minors.  It  was  not  addressed  to  them. 
It  did  not  indicate  in  any  manner  that  they  were  parties 
to  the  suit  entitled  at  the  head  of  the  notice.    Neither  did 
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it  indicate  in  any  manner  that  they  had  any  interest  1b 
such  suit,  nor  that  any  interest  of  theirs  was  under  attack. 
It-  was  held  that  the  notice  was  fatally  defective,  and  con- 
ferred no  jurisdiction  over  the  minors.  It  will  be  seen  that 
the  holding  in  that  case  dealt  with  substance,  and  not 
mere  form.  In  the  case  of  Pilkington  v.  Potioin,  the  opinion 
lays  some  stress  upon  the  fact  that  the  notice  had  been  ad- 
dressed neither  to  I.  A.  Potwin  nor  to  his  attorneys  as  such, 
and  that  there  had  been  no  purported  service  upon  his  at- 
torneys as  such. 

We  reach  the  conclusion  that,  in  the  notice  before  us, 
there  was  no  room  for  mistake  or  doubt  as  to  the  real 
purport  of  the  alleged  notice  of  appeal,  and  that  it  should 
be  held  sufficient  to  address  a  notice  of  the  appeal  to  the 
attorneys  of  the  appellees  as  such,  at  least  in  any  case  w^here 
the  service  of  notice  of  appeal  is  made  upon  the  attomejfi 
as  such. 

It  should  be  noted,  also,  that  a  service  of  such  notice 
upon  the  attorneys  of  the  appellee  is  not  a  substituted  serv- 
ice, in  the  ordinary  sense,  such  as  a  leaving  of  copy  at  the 
place  of  residence  with  a  member  of  the  family;  nor  is  it 
a  constructive  service,  in  the  sense  that  a  publication  of  a 
notice  is.  The  relations  of  a  litigant  to  his  attorneys  in  the 
litigation  are  so  close  and  active,  and  the  responsibility  of 
an  attorney  to  his  client  in  such  a  case  is  so  definite  and 
quasi  official  in  its  nature,  that  a  notice  to  the  attorney 
should  be.  deemed  the  practical  equivalent  of  actual  notice 
to  the  client.  We  reach  the  conclusion  that  the  motion  to 
dismiss  for  want  of  jurisdiction  should  be  denied. 

II.    The  defendant  Marie  Buckner  filed  a  motion  for 

a  change  of  place  of  trial  from  Monroe  County  to  Mahaska 

County,  on  the  ground  that  this  was  a  personal  action 

2.  vamno:  change    against   her,   that   she   was   a   resident  of 

wBWencV  ot^'    Mahaska   County,  and  that  there  was  no 

codefendant        warrant    for .  bringing    a    personal    action 
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against  her  in  Monroe  Oounly.  This  moticm  was  overruled. 
Ck>de  Section  3501  proyides  tbat  i)ersonal  actions,  except 
aa  otherwise  provided,  must  be  brought  in  a  county  in  which 
some  of  the  defendants  actually  reside.  In  each  of  the 
^  ,   ^  cases  before  us,  the  defendant  bank  did 

3.  Pabtim  :   defend-  ^ 

Sri^  •'**2rtion'    '^^^^  ^^   Monroe  County.     If,  therefore, 

S^an^of^^ff^  Marie  Bnckner  was  a  proper  party  defend- 

"^^^  ant  in  an  action  brought  against  a  resident 

of  Monroe  County,  she  was  not  entitled  to  a  change  of 

venue,  under  Code  Section  3502.    Was  she  a  proper  party 

defendant  ? 

Code  Section  3462  provides: 

''Any  person  may  be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse  to  the  plain- 
tiff, or  who  is  a  necessary  party  to  a  complete  determida- 
tion  or  settlement  of  the  question  involved  in  the  action, 
except  as  otherwise  expressly  provided.'' 
Code  Section  3466  provides : 

"The  court  may  determine  any  controversy  between 
parties  before  it,  when  it  can  be  done  without  prejudice  to 
the  rights  af  others^  or  by  saving  their  rights;  but  when  a 
determination  of  the  controversy  between  the  parties  be- 
fore the  court  cannot  be  made  without  the  presence  of  other 
parties,  it  must  order  them  to  be  brought  in." 

On  the  face  of  the  foregoing  sections  of  the  statute, 
they  seem  to  answer  our  question  in  the  aflSrmative.  It  is 
urged  by  the  appellant  that  these  sections  are  applicable 
only  to  equity  cases.  They  doubtless  have  their  most  fre- 
quent application  in  equity  cases,  but  their  provisions 
are  not  confined  to  equity  cases.  In  Fowler  v.  Doyle, 
16  Iowa  534,  a  case  at  law,  it  was  held  that  these 
sections  had  special  application  where  a  debtor  is  under  an 
apparent  liability  to  different  parties  for  the  same  debt; 
See,  also,  Kennedy  v.  Moore,  91  Iowa  39 ;  Bwrto  i>.  Harrison, 
138  Iowa  413 ;  Lamkin  v.  Lamkin,  177  Iowa  583.    We  hold 

Vol.  185  lA. — 40 
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that  the  motion  for  a  change  of  venue  was  properly  over- 
ruled. 

III.  The  defendant  Marie  Buckner  denied  the  repre- 
sentatiye  capacity  of  the  plaintiff  as  the  legally  appointed 
administratrix  of  the  estate  of  Grant  Buckner.    Her  ground 

4.  BX-CUT0B8  AND  ^'  ''^''^  ^P^^  ^^^^  appoiutmeut  is  that 

TOM  ^"ppoint.  errant  Buckner,  at  the  time  of  his  death,  wa« 

ttoS*of^?o?rtr  a  resident  of  Mahaska  County,  and  there 

residence.  ^^^  ^^  jurisdiction  in  the  district  court  of 

Monroe  Oounty  to  appoint  an  administrator  for  his  estate. 
Whether  the  legality  of  such  appointment  can  be  thu8  at- 
tacked coUateraDy  in  this  suit,  we  will  not  now  stop  to  in- 
quire. The  question  was  litigated  below  as  a  question  of 
fact,  and  disposed  of  accordingly  by  a  finding  of  the  court 
that  Grant  Buckner,  at  the  time  of  his  death,  had  not  lost 
his  domicile  in  Monroe  Oounty.  We  have  read  the  evi- 
dence on  this  question.  It  consists,  in  the  main,  of  alleged 
declarations  made  by  the  deceased  himself,  during  the 
period  of  his  stay  at  the  home  of  his  sister  and  shortly  prior 
to  his  going  there.  Naturally,  this  was  the  only  form  of 
evidence  available  to  either  party,  Inasmuch  as  the  deceased 
had  not  acquired  any  property  or  home  of  his  own  In  Oska- 
loosa;  nor  had  he  been  there  long  enough  to  give  evidence 
by  conduct  (such  as  voting)  of  his  probable  intention. 
Whether  he  changed  his  domicile  was  a  question  of  Intent 
on  his  part.  Under  the  evidence,  this  intent  can  be  found 
only  from  his  own  statements.  The  evidence  is  conflicting 
only  in  the  sense  that  many  witnesses  testified  on  behalf 
of  the  defendant  to  statements  made  by  Buckner  indicating 
that  he  had  made  a  permanent  change;  and  as  many,  per- 
haps, testified  on  behalf  of  the  plaintiff  to  statements  bv 
him  indicating  otherwise.  All  the  witnesses  may  have  testi- 
fied truthfully.  Indeed,  whether  Buckner  intended  to  re- 
turn to  Albia  quite  clearly  depended  upon  whether  he  be- 
lieved he  would  regain  his  health,  so  as  to  be  able  to  resume 
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his  work.  In  such  case,  he  doubtless  intended  to  return  to 
his  old  job,  which  was  kept  open  for  him.  On  the  other 
hand,  if  he  had  resigned  himself  to  hopelessness  as  to  his 
chances  of  life,  he  doubtless  intended  to  remain  with  his 
sister,  and  to  die  in  her  home. 

That  he  should  be  hopeful  one  day  and  hopeless  the 
next  is  not  an  unusual  experience  for  the  sick.  A  consump- 
tive is  said  to  be  usually  more  courageous  than  despondent. 
In  any  event,  it  may  be  true  that  Buckner  may  have  made 
all  these  conflicting  declarations  of  intention,  precisely  as 
testified  to  by  opposing  witnesses.  The  mere  fact  that  he 
had  come  to  the  home  of  his  sister  either  to  recuperate  or 
to  die  is  not  very  persuasive  of  a  change  of  domicile.  We 
are  impressed,  also,  that  the  question  of  his  intent  to  change 
his  domicile  was  governed  more  by  his  plans  in  the  event  of 
his  recovery  than  by  the  fact,  if  such,  that  he  had  yielded 
hope,  and  had  chosen  to  die  in  his  sister's  home.  The  facts 
that  he  had  left  his  employment  at  Albia,  not  strictly  of 
choice,  but  under  the  pressure  of  necessity,  and  that  he  had 
stipulated  for  his  old  job  upon  his  return,  and  that  he  had 
left  with  his  employer  some  of  his  personal  effects,  are  cir- 
cumstances which  tend  to  negative  an  intent  to  change  his 
d<Hnicile.  Taking  the  evidence  in  all  its  circumstances,  we 
think  the  finding  of  the  trial  court  upon  that  issue  has  the 
support  of  a  fair  preponderance  of  the  evidence. 

IV.  On  the  issue  of  the  ownership  of  the  passbooks,  and 
OQ  the  question  whether  Buckner  had  made  a  gift  of  the 
same  to  his  sister,  the  evidence  on  behalf  of  the  alleged  donee 

consisted  lai^ly  of  declarations  made  by 

fi.  BnoKfCB :  rif    the  decedent  to  various  witnesses  that  he 

imtioa  'of  own-    had  made  such  gift.    There  was  also  direct 

enhlp  of  Imnk  ° 

PMrtwoks.  evidence  of  the  making  of  the  gift  and  the 

delivery  thereof.  This  evidence  was  given 
by  the  daughter  of  the  donee.  The  evidence  on  behalf  of  the 
plaintiff  consisted,  also,  in  part  of  declarations  by  the  donor. 
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and  also  of  declarations  and  conduct  of  the  allied  donee 
after  the  date  of  the  alleged  gift,  and  before  and  after  the 
death  of  the  donor,  which  declarations  and  conduct  were  in- 
consistent with  her  present  claims.  Briefly,  the  testimony 
on  behalf  of  the  plaintiff  in  resistance  to  the  claim  of  gift 
tended  to  show  that  such  claim  was  an  afterthought,  and 
made  for  the  first  time  after  the  death  of  the  decedent.  At 
the  close  of  plaintiflf's  evidence  to  such  effect,  the  defendant 
attempted  and  offered  to  prove  by  various  witnesses  the 
declarations  of  herself  while  in  possession  of  the  passbooks) 
and  before  the  death  of  the  decedent,  to  the  effect  that  ibsy 
belonged  to  her,  and  that  the  decedent  had  given  them  to 
her.  Objection  was  made  to  this  line  of  testimony  as  being 
self-serving,  incompetent,  and  immaterial,  and  these  ob- 
jections were  sustained.  It  is  now  urged  that  the  rulings  of 
the  trial  court  at  this  point  were  erroneous. 

It  is  undoubtedly  true  that  it  was  open  to  the  defend- 
ant to  prove  her  own  declarations  made  while  in  possession 
of  the  property,  explanatory  of  such  possession  and  of  the 
nature  of  her  right  thereto.  This  line  of  evidence  is  in  the 
nature  of  res  gestae,  and  is  aduiissible  as  showing  the  ani- 
mus and  intent  which  attend  the  possession.  Such  evi- 
dence does  not  necessarily  constitute  proof  of  the  fact  thns 
claimed ;  neither  is  it  permissible  to  the  claimant  to  prove 
the  origin  of  her  alleged  title  by  such  declarations.  We 
think  that  some  of  the  evidence  offered  was  admissible  un- 
der this  rule.  It  was  admissible,  also,  for  another  reason. 
The  evidence  on  behalf  of  the  plaintiff  tended  to  show  that 
the  claim  now  made  by  the  defendant  had  never  been  made 
by  her  during  the  lifetime  of  the  decedent,  nor  for  some 
time  thereafter.  Such  fact,  if  true,  was  a  very  matanal 
and  proper  fact  for  the  plaintiff  to  prove  and  to  put  for 
ward  as  a  circumstance  negativing  strongly  the  good  faith 
of  the  present  claim.  The  defendant  was  entitled  to  relnit 
such  alleged  fact  and  the  inferences  arisiag  therefrcwi.  The 


i 
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eyidence  ofifered  was  admissible  for  that  purpose;  not  for 
the  purpose  of  establishiug  affirmatively  any  element  of  her 
own  case,  bat  for  the  purpose  only  of  negativing  the  damag- 
ing circumstance  of  her  silence  during  the  life  of  the  alleged 
donor.  The  importance  of  this  circumstance  found  em- 
phasis in  the  finding  of  the  trial  court,  wherein  it  was  said : 

''And  when  the  claim  of  a  gift  is  not  asserted  until  after 
the  death  of  the  alleged  donor,  it  should  be  sustained  by 
clear  and  satisfactory  evidence  of  every  element  which  is 
I         requisite  to  constitute  a  gift." 

The  foregoing  pronouncement  is  in  accord  with  the  au- 
thorities. It  clearly  indicates,  however,  that  it  was  highly 
material  to  the  alleged  donee  to  show  that  she  claimed  to  be 
I  sach  while  the  donor  was  yet  alive.  On  the  question  of  the 
admissibility  of  this  evidence,  see  the  following  authorities : 
Thomas^  Admr.  v.  Lewis,  89  Va.  1 ;  Martin  f>.  Martin,  174 
lU.  371 ;  Harris  v.  Cable,  113  Mich.  192 ;  12  R.  C.  L.  971 ; 
20  Cyc.  1223. 

It  is  urged  by  the  appellee,  however,  that  the  objection 
to  this  evidence  was  properly  sustained,  because  it  was  not 
offered  as  rebuttal  evidence.  This  claim  is  based  upon  a 
statement  of  counsel  for  the  defendant,  at  the  time  of  the 
offer,  as  follows: 

''We  want  to  recall  Mrs.  Wooten.  It  is  a  matter  of  orig- 
inal evidence.'* 

The  evidence  was,  in  fact,  offered  after  the  close  of 
plaintiff's  evidence.  The  materiality  of  it  was  emphasized 
by  the  testimony  on  behalf  of  plaintiff  already  given.  The 
evidence  offered  partook  of  the  character  both  of  original 
evidence  and  of  rebuttal  evidence.  In  so  far  as  it  was  res 
gestae,  it  was  original  evidence.  In  so  far  as  it  rebutted  the 
inference  that  the  defendant's  claim  was  an  afterthought,  of 
recent  origin,  it  was  rebutting  evidence.  There  was  no  ob- 
jection made  to  the  offer  on  the  ground  that  it  was  out  of 
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time  or  place,  or  that  it  was  not  original,  or 

6.  APPEAL  AKD        not   rebuttal.     We  have  considered  much 

exclusion  of  evi-  whether^  in  view  of  the  trial  to  the  court 

deuce :   preja- 

diciai  error.        without  a  jury,  the  rulings  could  be  deemed 

prejudicial.  It  must,  in  the  first  instance, 
be  presumed  such ;  and,  as  already  indicated,  this  presump- 
tion is  strongly  confirmed  by  the  fact  that  the  findings  of 
the  court  were  in  part  based  upon  the  absence  of  such  evi- 
dence. We  are  constrained  to  say,  therefore,  that  the  ex- 
clusion of  the  evidence  was  error  and  prejudicial.  For  that 
reason,  the  judgment  below  is  reversed,  and  a  new  trial  or- 
dered.— Reversed  and  renumded. 

Ladd,  G.  J.,  Saunqbr  and  Bthvbns^  JJ.,  concur. 


Sena  G.  Dolph,  A^ppellee,  v.  Amanda  Wortman  et  al..  Ap- 
pellants;  Marticia  V.  Dolph,  Intervener. 

OIFTS:    Failure  to  Consummate— Mistake — ^Effect.    A  failure  to  ful- 

1  ly  consummate  an  intended  gift  inter  vivos,  during  the  lifetime 
of  the  donor,  even  though  such  failure  is  the  result  of  a  mani- 
fest mistake  on  the  part  of  the  donor,  absolutely  nullifies  the  in- 
tended gift. 

PRINOIPLH  APPLIED:  A  grantor,  ^purely  out  of  love  and 
aflfection,  intended  to  make  a  gift  to  his  brother  of  Sec.  8,  Twp. 
71,  Range  40,  Mills  County,  Iowa.  The  deed  deecribed  the  land 
correctly,  except  that  it  gave  the  range  as  "42."  The  grantor 
never  owned  any  land  in  Range  42.  Arguendo,  it  was  conceded 
that  said  deed  was  duly  delivered.  The  grantee  waa  never  in 
poBseaaion  of  the  land.  After  the  death  of  both  brothers,  the 
mistake  was  discovered.    Held,  the  gift  must  fail. 

BEFOBHATION  OF  IN8TBUMENTS:     Votantary  Deed.    A  volun- 

2  tary  deed, — one  supported  by  no  consideration  other  than  the 
aftection  which  the  grantor  held  for  his  brother,  grantee, — may 
not  be  reformed  or  enforced. 

PRINCIPLE  APPLIED:     See  No.  1. 
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BSTOPPEL:     Ef|uitable  Estoppel-— Non-Oliaiige  of  Pleading,  Etc.    One 

3  is  not  estopped  to  assert  the  existence  of  a  fact,  when  his  an- 
tagonist (a)  has  not  pleaded  an  estoppel,  (b)  has  in  no  wise 
changed  his  position,  and  when  the  pleadings  of  the  one  sought 
to  be  estopped  have  always  been  consistent  with  the  existence 
of  the  fact  in  question. 

DEEDS:    Delivery— Conditional    Delivery.    No    legal    and    effective 

4  delivery  of  a  deed  exists  until  the  grantor  makes  such  a  de- 
livery that  it  may  be  said  therefrom  that  he  fully  and  unre- 
servedly intended  to  irrevocably  dispossess  himself  of  all  title. 
So  held  as  to  a  transaction  where  grantor,  on  two  occasions,  man- 
ually handed  a  deed  of  gift  to  the  grantee,  his  brother,  with  di- 
rections to  record  the  deed  if  he  (grantor)  did  not  survive,  in 
one  case,  a  trip  to  a  distant  place,  and  in  another  case,  a  severe 
sickness,  the  grantor  In  each  case  having  subsequently,  and 
without  controversy  with  the  grantee,  repossessed  himself  of 
the  deed,  and  having  died  in  possession  of  the  land  and'  of  the 
deed. 

Appeal  from  Mills  District  Court. — O.  D.  Whbblbr,  Judge. 

June  27,  1918. 

Rbhbaring  Dbnibd  March  12,  1919. 

Suit  in  partition  of  lands  in  the  name  of  A.  H.  Dolph 
at  the  time  of  his  death.  By  way  of  cross-petition  and  pe- 
tition of  intervention,  the  widow  and  children  of  J.  H. 
Dolph  alleged  that  954  acres  of  the  land  had  been  conveyed 
to  J.  H.  Dolph,  and  prayed  that  title  thereto  be  quieted  in 
them.  The  plaintiff,  as  widow  of  A.  H.  Dolph,  alleged 
that,  if  J.  H.  Dolph  acquired  said  land,  this  was  in  fraud 
of  her  marital  rights.  These  allegations  were  put  in  issue ; 
and,  on  hearing,  the  court  found  that  the  954  acres  of  land 
were  conveyed  to  J.  H.  Dolph  before  the  intermarriage  of 
A.  H.  Dolph  and  plaintiff,  and  that  this  was  in  fraud  of 
plaintiff's  marital  rights;  and  decreed  that  the  plaintiff 
was  entitled  to  an  undivided  one  half  of  said  land,  and  the 
widow  and  children  of  J.  H.  Dolph  to  the  other  half.  All 
paitiee  other  than  plaintiff  appeal. — Reversed, 
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Oenung  d  Genung,  Tinley,  Mitchell,  Pryor  d  Ross,  and 
JoJm  Y.  Stone,  for  appellants. 

C.  E.  Dean,  Genung  d  Oen/wng,  and  TitUey,  MitcheU, 
Pryor  d  Ross,  for  appellee. 

Ladd,  J. — I.  A.  H.  Dolph,  known  herein  as  H«iry, 
died  January  18,  1916,  intestate,  seized  of  about  2,000  acres 
of  land,  leaving  a  widow,  plaintiff  herein,  and  no  descen- 
dants. His  first  wife,  to  whom  he  was  mar- 
1.  GiBTB :  fauare  ^^^  ^^  1857,  died  in  June,  1894,  and  he  was 
Bistake^effect'  married  to  plaintiff,  a  widow,  with  three 

children,  June  17,  1896.  Her  right  to  one 
half  of  all  the  above  land  except  954  acres  is  not  questioned, 
nor  is  the  right  of  defendants  and  cross-petitioners  to  share 
therein,  or  their  respective  portions.  But  it  is  alleged  by 
cross-petitioners  that,  on  August  28,  1895,  Henry  made  and 
delivered  to  his  brother,  J.  H.  Dolph,  known  herein  as 
Hiram,  a  warranty  deed  of : 

"All  of  Section  8  and  the  Northeast  Quarter  and  the 
North  Half  of  Southeast  Quarter  of  Section  7,  and  the  East 
Half  of  the  Northwest  Quarter  of  said  Section  7  except  a 
small  lot  of  about  6  acres  in  the  northwest  comer  of  said 
East  Half  of  the  Northwest  Quarter  of  Section  7,  all  in 
Township  71,  Range  40,  in  Mills  County,  Iowa,  being  all 
the  land  described  in  the  petition  as  being  in  said  Sections 
7  and  8  except  the  Southwest  Quarter  of  said  Section  7." 

Hiram  departed  this  life,  July  8, 1914,  leaving  a  widow, 
Marticia  V.  Dolph,  sister  of  Henry's  first  wife.  She,  by  pe- 
tition of  intervention,  joined  the  cross-petitioners,  who  are 
her  children  by  Hiram,  in  praying  that  the  petition  be  dis- 
missed as  to  above-described  land,  and  the  title  to  an  un- 
divided one  third  of  said  land  be  quieted  in  intervener,  and 
to  an  undivided  two  thirds  thereof  in  cross-petitioners. 
For  convenience,  these  parties  may  be  referred  to  as  cross- 
petitioners. 
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A  Bister  of  Henry's,  and  nephews  and  nieces  and  chil- 
dren of  deceased  nephews  and  nieces,  are  defendants;  and 
they,  with  plaintiff,  put  in  issue  the  allegations  of  the  cross- 
petition  ;  ajid,  in  addition  thereto,  plaintiff  alleged  that  the 
deed  from  Henry  to  Hiram,  if  executed,  was  in  fraud  of  her 
marital  rights,  subsequently  acquired,  and  ought  not  to  bar 
her  claim  to  share,  to  the  extent  of  an  undivided  half  of  the 
land  alleged  to  have  been  conveyed,  as  widow  of  Henry. 
The  alleged  deed  was  not  produced  at  the  trial,  but  was 
found  by  the  court  to  have  been  executed,  and  to  have  been 
in  fraud  of  plaintiff's  marital  rights;  and  on  July  8,  1914, 
she  was  decreed  to  be  entitled  to  an  undivided  one  half 
thereof,  and  cross-petitioners,  being  the  wife  and  children  of 
J.  H.  Dolph,  to  the  remaining  one  half.  The  defendants  and 
the  cross-x)etitioners  appealed. 

After  defendants  had  filed  their  abstract,  on  December 
22,  1917,  the  several  parties  stipulated  that  the  deed  bear- 
ing date  August  28,  1895,  attached  to  the  stipulation,  was 
the  original  deed  referred  to  in  the  evidence  on  the  trial ; 
that  plaintiff,  in  the  fore  part  of  August,  1916,  gave  some 
of  the  old  wearing  apparel  which  had  been  worn  by  Henry 
to  her  sister,  Mrs.  Byers,  for  the  use  of  her  husband ;  that 
Mrs.  Byers  took  such  apparel  to  her  home  in  Kansas,  and, 
at  some  time  in  the  fall,  found  the  deed  in  an  envelope  in 
one  of  the  vest  pockets  of  said  apparel,  and  thereupon  noti- 
fied plaintiff's  son,  and  later  delivered  the  deed  to  him,  and 
he  to  plaintiff ;  and  that  the  deed,  with  the  envelope^  might 
be  mailed  to  the  Supreme  Court  of  Iowa,  and  should  be 
treated  by  the  court  as  in  evidence,  and  the  deed  as  the 
original  deed,  and  might  be  used  and  inspected  by  the  Su- 
preme Court  in  the  determination  of  the  appeal,  with  the 
understanding  that  this  stipulation  as  to  the  discovery  of 
this  deed  would  be  made  a  part  of  the  record. 

II.  The  deed  described  "all  of  Section  eight  (8)  in 
Township  No.  seventy-one  (71),  Range  No.  forty-two  (42), 
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west  5th  P.  M."  Henry  Dolph  owned  no  land  in  that  range^ 
but  he  did  own  Section  8  in  the  township  of  the  same  num- 
ber in  Range  40,  or  12  miles  east  of  that  described.  The 
deed  is  alleged  by  cross-petitioners  to  have  been  voluntary, 
and  a  gift,  and  the  evidence  leaves  no  doubt  that  the  only 
consideration  wars  love  and  affection. 

The  deed,  then,  even  though  delivered,  did  not  convey 
the  section  of  land  which  Henry  Dolph  owned  in  Range  40, 
and  the  gift  of  that  section  was  not  completed  in  his  life- 
time. 

"To  constitute  a  valid  gift  inter  vivos,  the  intention  to 
make  it  must  be  satisfactorily  established,  and  this  inten- 
tion must  have  been  executed  by  actual,  constructive,  or 
symbolical  delivery  of  the  thing  proposed  to  be  given,  with- 
out power  of  revocation.  In  other  words,  there  is  no  gift 
until  the  intention  of  giving  is  fully  consummated  by  the 
donor,  transferring  all  right  to  and  dominion  over  the  thing 
given  to  the  donee.''      Tucker  v.  Tucker,  138  Iowa  344. 

See  In  re  Estate  of  Elliott,  159  Iowa  107. 

"Where  something  remains  to  be  done  in  carrying  out 
the  donor's  intent,  no  matter  how  unequivocal  the  intent 
itself  may  be,  the  gift  is  not  complete ;  for,  so  long  as  the 
contemplated  action  is  not  taken,  it  is  to  be  presumed  that 
the  donor  intends  to  retain  the  title."  Ahegg  t?.  Hirst,  144 
Iowa  196. 

Though  what  was  said  in  these  cases  related  to  person- 
al property,  the  principle  that  the  gift  must  have  been  com- 
pleted is  quite  as  applicable  in  the  case  of  realty.    If  the 

delivery  of  the  deed  were  conceded,  it  did 

2.  Reformation  of        .  d   _l«        o      ^  j.i.        i.  4.k« 

IN8TEUMBNT8 :     uot  couvoy  Scctiou  8 ;  for,  even  though  the 

grantor  intended  so  to  do,  he  did  not  carry 
out  that  intention. 

Cross-petitioners  argue  that  plaintiff  and  defendant? 
are  estopped  from  arguing  that  the  description  in  the  deed 
is  not  in  accord  with  the  oral  evidence.     A  sufficient  re- 
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spoDse  is  that  a  plea  of  estoppel  is  not  1o  be 

^'  SSwe'eato^i-^^"^^  ^^  *^^  issues  raised  by  the  pleadings. 

p?4dtaS^t^'     Moreover,  no  prejudice  upon  which  to  rest 

such  a  plea  appears  to  have  been  suffered. 
One  cannot  well  be  said  to  have  been  prejudiced  in  the  dis- 
covery of  the  truth  with  respect  to  iin  alleged  gift,  by  ascer- 
taining that  the  donee  did  not  obtain  as  much  as  was  first 
thonght ! 

Again,  it  is  argued  that  whether  the  deed,  if  delivered, 
conveyed  less  than  the  954  acres  claimed  by  the  cross-pe- 
titioners, was  not  put  in  issue.  The  replies  of  defendants 
and  plaintiff  deny  the  allegations  of  the  cross-petitfon,  and 
also  specifically  deny  that  any  such  deed  as  alleged  was 
ever  made  or  delivered.  Plainly  enough,  then,  the  issu^ 
as  to  the  execution  of  a  deed  such  as  pleaded  was  definitely 
raised.  The  introduction  of  the  deed  itself  in  evidence  defi- 
nitely settled  this  issue,  and  proved  beyond  question  that  a 
deed  was  made,  but  with  description  different  from  that  tes- 
tifled  to  by  the  several  witnesses  speaking  on  that  subject. 

"It  is  well  settled  that  courts  of  equity  will  not  assist 
the  grantee  in  an  imperfect  conveyance  which  is  not  sup- 
ported by  either  a  valuable  or  meritorious  consideration 
against  either  the  grantor  or  his  representatives."  Else  v, 
Kennedy,  67  Iowa  376. 

The  principle  is  concisely  stated  in  Enos  v.  Stewart, 
138  Cal.  112  (70  Pac.  1005) : 

"A  court  of  equity  interferes  to  correct  a  mistake  in  a 
written  instrument  only  in  furtherance  of  justice,  and  to 
prevent  fraud  or  some  injustice.  In  this  case,  by  refusing 
to  correct  the  deed,  no  fraud  or  injustice  is  done  to  appel- 
lant. She  has  lost  nothing,  because  she  paid  no  considera- 
tion for  the  deed.  She  has  been  deprived  of  nothing  the  law 
would  otherwise  give  her.  It  is  true,  the  intention  of  the 
gmntoT  is  not  carried  out ;  but  it  would  have  been  equally 
true  if  an  attempt  had  been  made  to  make  a  will,  and  it  had 
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been  defective  in  a  vital  part.  The  court  could  not  refonn 
a  will,  nor  make  it  so  that  it  would  comply  with  the  law. 
In  this  case,  the  deceased  intended  to  convey  the  property, 
but  she  did  not  do  so.  That  intention  will  not  now  be  car- 
ried out  in  favor  of  one  who  paid  nothing  for  the  conv^r- 
ance,  and  against  a  lawf{il  heir." 

See  Lister  v.  Hodgson,  L.  B.  4  Eq.  Gases  30;  Shears 
t\  Westover,  110  Mich.  505  (68  N.  W.  266) ;  Willev  v,  Hodge, 
104  Wis.  81  (80  N.  W.  75) ;  Henry  v.  Henry,  215  111.  206 
(74  N.  E.  126)  ;  Unlock  v.  Muloch,  31  N.  J.  Eq.  594;  Thorn- 
ton on  Qifts,  Section  363.  This  does  not  infringe  on  the 
rule  permitting  identification  of  what  is  really  devised,  in 
case  of  a  will. 

Counsel  argues  that  there  was  a  sufficient  consideration 
in  the  affection  of  these  brothers.  For  30  years,  they  had 
lived  about  80  rods  apart.  A  pathway  connected  their 
homes.  Henry  accorded  Hiram  honor  because  of  his  pa- 
triotic service  in  the  War  of  the  Rebellion,  during  which 
Henry  was  accumulating  property  at  home,  and  desired  to 
recognize  his  supreme  devotion  to  their  common  country  by 
a  substantial  token  of  his  affection  and  appreciation.  But 
he  was  under  no  legal  obligation  so  to  do.  *The  only  con- 
sideration was  that  of  love  for  his  brotfier  and  appreciation 
of  his  worthiness  as  a  citizen  of  ihe  republic.  The  obliga- 
tion was  moral  only,  and  this  is  held  not  to  constitute  a 
valuable  consideration  for  a  conveyance  or  contract 
Megmnes  t?.  MoChesney,  179  Iowa  563. 

There  are  cases  holding  that  a  writing  purporting  to 
be  for  a  gift  will  be  enforced  by  the  courts  as  between  blood 
relatives,  but  the  proximity  even  must  then  be  close,  and 
has  not  been  extended  to  collateral  heirs.  Marling  v.  Marl- 
ing, 9  W.  Va.  79  (27  Am.  Rep.  535) ;  Mah<m  v.  Mah4i/n,  7  B. 
Mon.  (Ky.)  579;  Burford  v.  McKee,  1  Dana  (Ky.)  107; 
Thornton  on  Gifts,  Section  364. 

Here,  the  grantor  was  a  brother,  and  therefore  not  gov- 
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erned  by  the  above  cases,  even  if  the  suit  were  for  the  en- 
forcement of  a  contract.  But  see  Meginnes  v.  McChesney^ 
snpra.  There  is  no  escape  ftrom  the  conclusion  that  the 
deed  as  to  Section  8  may  not  be  ^ven  effect. 

III.  The  discovery  of  the  deed  eliminates  all  inquiry  as 
to  its  existence  and  contents.  Was  it  ever  delivered? 
Whether  or  not  an  instrument  has  been  delivered  is  largely 

a  question  of  intention,  to  be  gathered  from 

4.  Duds:  deiir-      ^^^  facts  and  circumstances  surrounding  the 

SUive??!*^****"*^  transaction,  in  connection  with  the  direct 

proof.  Broion  v.  North,  141  Iowa  216; 
Greoeling  t>.  Santa,  138  Iowa  47 ;  Foreman  v.  Archer,  130 
Iowa  49;  Alhrecht  v.  Alhrecht,  121  Iowa  521.  The  deed 
purports  to  have  been  signed  and  acknowledged  August  28, 
1895,  and  the  stipulation  of  facts  leaves  no  doubt  that  it 
was  in  the  possession  of  Henry  at  the  time  of  his  death,  and 
that  Henry  continued  in  the  possession  of  the  land,  other 
than  Section  8,  described  therein,  until  that  event.  In  the 
fall  of  1895,  Henry  was  getting  ready  for  a  trip  to  the  Pa- 
cific coast  with  Hiram,  and,  according  to  the  latter's  widow, 
came  to  their  house  in  the  latter  part  of  August,  saying  that 
he  had  fixed  up  his  business  as  he  wanted  it,  and  that  he 
had  brought  the  deed. 

'*Q.  What  did  he  say  it  was?  A.  He  said  it  was  all 
of  his  home  place.  Section  8  and  part  of  Section  7.  He 
said  W.  M.  Bvans,  a  banker,  had  made  the  deed.  Q.  What, 
if  anything,  did  Henry  say  to  Hiram  about  who  he  wanted 
to  have  the  960  acres  of  land  ?  A.  Yes,  sir,  he  said  he  wanted 
him  to  have  it.  Q.  What  did  he  say  about  the  deed  being 
good?  A.  He  said  it  was  a  warranty  deed  to  this  land.  He 
said,  ^ere  is  a  deed  to  this  land  that  I  want  you  to  have.' 
He  said  it  was  to  be  recorded  at  his  death.  Q.  Who  did  he 
say  was  to  have  the  use  of  the  land  as  long  as  he  lived?  A. 
Henry,  himself,  was  to  have  the  use  of  the  land.  Q.  What, 
if  anything,  did  he  say  about  having  lots  of  money  and  prop- 
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erty  outside  of  the  land?  A.  He  said, — yes,  sir, — ^he  had 
land  and  lots  of  money  outside  of  this.  Hie  says,  ^I  don't 
know  ajs  I  will  ever  marry  again  and  I  hare  no  children.' 
*  *  *  Q.  What,  if  anything,  did  he  say  in  that  conversa- 
tion with  Hiram  about  the  effect  of  the  deed  ?  A.  He  said 
the  deed  was  good.  He  said  nothing  could  come  against  a 
deed,  Q.  What  did  Henry  do  with  said  deed  that  he  took 
in  his  hand  when  he  was  there  at  that  time?  A.  He  gave  it 
to  his  brother,  Hiram,  my  husband.  Q.  What  did  Hiram 
do  ?  A.  He  read  it  over.  Q.  What  did  he  first  do  when  he 
read  it  over, — ^tell  the  court  whether  he  took  it  in  his  hands. 
A.  I  said  he  took  it  in  his  hands.  Q.  What  did  Hiram  say 
to  him  about  reading  it  over,  if  anything?  A.  He  told  him 
to  take  the  deed, — read  it  over.  Q.  Did  Hiram  say  anything 
to  Henry  to  the  effect  that  he  would  accept  the  deed?  A. 
Yes,  sir.  Q.  What,  if  anything,  did  he  say?  A.  'Why, 
HJenry,  of  course,  if  you  wish  it,' — or  something  to  that  ef- 
fect. Q.  That  is,  Hiram  said  something  of  that  kind.  A. 
Yes,  sir.  [The  witness  added  that  she  had  no  part  in  the 
conversation.]  I  remember  when  Henry  started  back  that 
day.  Q.  What,  if  anything,  did  he  say  to  Hiram  about  what 
they  would  do  with  that  deed?  A.  Hiram  took  the  deed  he 
wanted  up  town-,  and  put  it  in  the  bank.  Q.  What  bank? 
A.  Evans'  bank.  Q.  What  did  you  hear  Henry  say  to  Hiram 
about  what  they  had  better  do  with  the  deed,  if  anything; 
what  did  Henry  say  to  Hiram, — not  what  they  did, — ^but 
what  did  Henry  say  to  Hiram  about  it?  A.  They  would 
put  it  in  his  papers.  Yes,  sir,  they  would  go  up  and  put  it 
in  the  bank  in  his  papers.  *  *  *  Q.  Well,  now,  who  had 
the  deed  in  his  possession  when  Henry  said  that  to  Hiram? 
A.  Hiram  had  the  deed.  Hiram  put  the  deed  in  his  pocket 
when  they  went  to  town." 

The  witness  testified  that  her  second  daughter,  Mw. 
Davis,  was  present;  and  the  latter's  account  of  the  trans- 
action   was  substantially  the  same  as  that  of  her  niotber. 
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Harvey  (Hiram^  son)  recalled  having  heard  a  conversa- 
tion between  Henry  and  Hiram,  shortly  before  their  trip  to 
the  West,  wherein  the  former  said : 

^^Hiram,  I  have  been  telling  Harvey  about  my  going 
away  for  awhile  out  West,  and  I  have  told  him  about  the 
making  of  this  deed  to  you  for  the  960  acres  of  land.  I  have 
told  him,  in  case  anything  would  happen  to  me,  or  both  of  us, 
that  he  was  to  get  this  deed  and  have  it  recorded;  that 
he  was  to  leave  it  in  the  Evans  bank,  at  Malvern." 

Evans  testified  to  having  been  cashier  of  the  First  Na- 
tional Bank  at  Malvern  at  that  time ;  that  Henry  employed 
him  to  prepare  a  deed  of  the  land  from  Henry  to  Hiram, 
and  a  like  deed  from  Hiram  to  Henry ;  and  that  they  were 
signed  and  acknowledged  at  the  bank  at  the  same  time; 
that  the  deed  from  Henry  to  Hiram  was  left  at  the  bank 
until  it  closed,  some  time  in  1896.  The  circumstance 
warranted  the  conclusion  that  the  witness  was  confused, 
and  the  reference  to  the  deed  executed  by  Hiram,  and  that 
feature  of  the  case,  requires  no  further  attention. 

Strohl  recited  a  conyersation  which  he  claimed  to 
have  had  early  in  April,  1895: 

^'He  told  me  about  making  a  deed  to  that  land  there, 
that  he  had  to  Hiram  Dolph ;  that  he  had  made  a  deed  prior 
to  his  marrying  with  Mrs.  Dolph.  and  told  me  what  land 
he  had  deeded  to  his  brother.  Q.  What  did  he  say  it 
was?  A.  He  told  me  that  it  was  Section  8  and  three  80's 
in  7.  *  *  *  The  way  he  came  to  tell  me  was  in  regard, 
as  I  started  to  tell  before,  about  the  brick  he  had  hauled 
np  to  another  place,  where  the  new  home  is  now.  There 
was  a  rumor  in  the  neighborhood  that  he  was  going  to 
build  a  new  house.  I  made  the  remark  about  him  building 
a  new  house." 

The  witness,  after  relating  some  conversation,  pro- 
ceeded: 

'^Then  is  when  he  told  me  that  this  land  belonged  to 
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• 

Hiram.  Henry  Dolph  said  the  arrangement  was  that 
Hiram  was  to  have  the  land  after  his  death.  Q.  He  did 
say  he  was  to  have  the  use  of  the  land?  A.  He  said  he 
was  to  have  the  use  of  the  land  as  long  as  he  lived,  him- 
self. He  said  the  deed  was  not  to  be  recorded  until  after 
his  death.  *  *  *  He  didn't  want  to  build  it  [new 
house]  there,  because  that  land  belonged  to  his  brother 
Hiram,  he  said.  *  *  *  He  said  the  reason  he  gave  it 
to  Hiram  was  because  Hiram  served  in  the  army, — ^that  is, 
in  the  Rebellion, — and  fought  for  his  country,  and  he  felt 
as  though  he  was  under  obligation  to  give  Hiram  some- 
thing, because  he  stayed  at  home  and  made  lots  of  money, 
while  Hiram  was  in  the  war." 

It  will  be  observed  that  the  witness  claimed  to  have  had 
this  conversation  some  months  before  the  deed  waisi  drawn. 
One  White  testified  that  the  witness  had  said  to  him,  short; 
ly  before  testifying,  that  he  knew  nothing  of  the  transac- 
tion ;  though  the  witness  denied  this.  This  witness  also  ap- 
pears to  have  been  somewhat  confused,  and  he  says  that 
Henry  told  him  that  Hiram  was  to  have  the  land  after  his 
death,  and  that  it  belonged  to  Hiram.  It  also  appears  that, 
in  the  spring  of  1896,  Henry  gave  a  dinner  at  his  home,  at 
which  several  guests  were  present,  and  among  them,  Mrs. 
Qridley,  plaintiff  in  this  case.  The  widow  of  ^iram,  her 
two  daughters,  and  her  son  Harvey  substantially  agreed  in 
their  testimony  that  the  conversation  arose  concerning  the 
place,  in  which  Mrs.  Gridley  remarked  that  it  was  pretty, 
and  the  home  nice;  that  Henry  agreed  with  this,  but,  point- 
ing to  the  land  surrounding,  remarked,  in  substance,  that  he 
only  had  the  use  of  it  during  life;  that  it  belonged  to 
Hiram.  On  the  other  hand,  Mrs.  Keckley  was  present,  and 
recalled  having  heard  no  such  conversation  as  mentioned; 
but  swore  that  someone  asked  Henry  about  his  father's 
homestead,  and  he  replied,  '^No,  Hiram  has  father's  h(Hne- 
stead,"  and  that  it  belonged  to  Hiram. 
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Mrs.  Keaniy,  a  sister  of  plaintiff's,  who  was  present, 
denied  having  heard  the  talk  testified  to  by  the  witnesses 
other  than  Mr?i.  Keekley,  and  tlie  plaintiff  was  sure  that  no 
such  conrersation  occurred. 

The  story  is  unreasonable.  According  to  Mrs.  Gridley, 
she  was  then  engaged  to  marry  Henry.  He  had  invited  her 
to  his  home  that  she  might  meet  his  relatives.  This  was 
the  home  to  which  he  was  about  to  take  her.  Their  court- 
ship was  not  over.  If,  at  that  time,  he  made  the  statement 
claimed,  probably  it  is  the  first  time  in  the  world's  history 
that  a  man  courting  a  woman  under  similar  circumstances 
has  been  equally  frank.  What  probably  did  occur  was  the 
conversation  related  by  Mrs.  Keekley,  an  entirely  disinter- 
ested witness;  and  reference  to  "old  homestead"  or  "old 
place"  of  Hiram's  father  could  easily  have  been  confused 
with,  or,  at  least,  recalled,  after  the  lapse  of  20  years,  as 
the  "old  place"  of  Henry. 

According  to  Mrs.  Keekley,  who  is  a  daughter  of  Dr. 
Brothers',  the  family  physician  of  Henry,  the  latter  left  the 
deed  with  the  doctor  in  1001,  and  the  witness  cared  for  it 
until  the  doctor's  death,  in  1900,  when  she  placed  it  in  the 
vanlt  of  the  First  National  Rank  of  Malvern,  and  informed 
Henry  of  this  the  following  year,  when  he  said  he  would 
call  for  it.  Hiram's  son  Howard  claimed  to  have  heard 
Henry  remark,  in  1909,  that  the  deed  was  at  this  bank. 

Hiram's  widow  recalled  the  circumstance  of  Henrv's 
coming  to  the  house  in  February,  1011,  and  telling  her  hus- 
band that  he  was  going  went,  an<l  would  leave  the  deed  at 
the  bank;  that  he  siiid  he  was  not  well,  and  said  the  en- 
velope containing  the  deed  was  marked  "J.  Hiram ;''  and 
that,  if  he  should  die,  Hiram  was  to  take  the  deed  and  have 
it  recorded ;  that  it  was  at  the  Malvern  bank.  In  July  or 
August,  Henry  was  sick,  and  called  Hiram  over  to  his  house. 
Hiram's  wife  accompanied  him,  and,  upon  their  arrival, 
according  to  her  story,  Henry  said : 

Vol.   185   I  a.— 41 
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"Possibly  1  won't  get  well.  Take  your  deed.  I  am 
very  ill, — I  dou't  know  as  I  will  get  well.  Q.  Where  did 
Henrj'  get  it  fi'oin?  A.  He  took  it  from  his  trousers  pocket 
His  trousers  were  lying  at  the  head  of  his  bed  or  desk  or 
stand.  Henry  was  in  bed.  *  *  *  Q.  Did  he  take  any- 
thing out  of  his  trousers  pocket?  A.  Yes,  sir,  he  took  his 
deed.  Q.  He  took  what?  A.  His  deed.  Q.  What  did  he 
do  with  it,  other  than  to  hand  it  to  Hiram,  his  brother? 
A,  He  handed  it  to  Hiram,  his  brother.  Q.  What  did  he 
say  about  it?  A.  If  I  do  not  get  well,  you  put  it  on  record. 
He  said  he  had  the  deed  in  his  possession  just  a  short  time. 
Q.  Did  he  say  where  he  got  it,  a  few  days  before  that  time? 
A.  He  says,  *Here  is  your  deed, — ^take  it  and  keep  it.  If  I 
don't  get  well,  you,  of  course,  put  it  on  record.' " 

He  had  gotten  the  deed  out  of  the  Malvern  bank  a  few 
days  before.  On  the  back  of  the  envelope  was  "J.  Hiram 
Dolph.''  The  envelope  was  not  sealed.  Several  witnesses 
testified  to  having  seen  and  re^id  the  deed  at  Hiram's  house. 
Henry  called  for  it  in  the  latter  part  of  October,  said  he 
was  feeling  better,  and,  according  to  the  witness,  told 
Hiram  to  "get  your  coat  and  your  deed,"  and  they  would 
take  it  to  a  bank  at  Hastings, — and  started  on  their  way,  so 
to  deposit  it. 

The  evidence  also  tends  to  show  that,  shortly  before 
IliraniV  death,  Heiirv  assure<l  him  that  the  deed  would  be 
recorded  at  his  (Henry's)  death;  that  it  was  with  Henry's 
papera  at  the  bank;  and  that,  shortly  after  Hiram's  death, 
Henry,  in  response  to  the  inquiry  of  his  widow,  "What 
about  this  deed  of  Hiram's?"  said: 

"It  is  just  like  it  has  always  been;  it  was  with  my 
papers;  it  is  all  right.  Nothing  can  change  it.  It  was  to 
l)e  recorded  at  my  death,  as  we  always  understood,  and 
as  Hiram  knew.  *  *  *  It  is  with  my  papers,  end  I 
want  it  recorded  at  my  death." 

Not  all   the  evidence  beanng  on   this  issue  has  been 
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recited,  but  enough  to  present  everv  phase  of  the  case ;  and 
we  are  unable  to  escape  the  (conviction  that  there  wa»  never 
an  intention  on  the  part  of  Henry  to  make  an  nncouditional 
delivery  of  the  deed.  Tf  he  handed  it  to  Hiram  in  181)5,  as 
he  doubtlefts  did,  it  was  to  allow  him  to  read  it  and  ar- 
range for  its  custody  at  the  bank  with  Heni'v's  ])aperi$,  and 
with  the  underHtanding  that,  if  anything  ]mj)peued  to  Henry 
on  his  trip  west,  so  that. he  did  not  retnrn,  the  land  de- 
scribed should  be  Hiram^s-  But  Henry  retnrneil,  and  the 
deed  continued  in  his  custody  for  more  than  15  years,  when 
it  was  again  handed  to  Hiram,  with  instructions  to  record 
if  he  (Henry)  did  not  get  well.  The  design  seems  to  have 
been  that  title  to  the  054  acres  pas^,  if  Henry  shonhl  not 
retnm  or  should  not  recover.  Even  the  direction  to  Har- 
vey Dolph  was  that,  if  anything  should  happen  to  Henry, 
or  both  Henry  and  Hiram,  he  (Harvey)  should  get  the  deed 
aud  have  it  recorded.  The  record  contains  some  statements 
from  which,  if  standing  alone,  <lelivery  might  be  inferred. 
But  the  witnesses  testify  from  memory,  of  conversations 
occurring  many  years  previous.  They  are  interested,  and 
parties  to  the  suit,  and  competent  to  testify  onJy  because 
of  not  having  participated  in  the  conversation  related. 
These  circumstances  are  to  be  considered,  as  bearing  on  tlieir 
credibility,  ffnt-f  r.  Hart,  181  Iowa  527.  Moreover,  others 
were  not  present  during  a  large  paii:  of  these  conversations; 
and  the  adverse  parties  necessarily  rely  upon  the  circum- 
stances shown,  the  probability  or  improbability  of  the  stories 
told,  and  a  com])arison  of  these  with  ordinary  rules  of  hn- 
nian  condnct,  under  similar  circumstances,  to  test  the  cred- 
ibility of  the  several  witnesses.  Xotwithstanding  all  this,  we 
have  been  impressed  with  the  candor  and  good  faith  of  those 
who  have  testified  concerning  these  conversations.  The  con- 
versations between  these  brothers  donbtless  were  substan- 
tially as  related.  In  the  nature  of  things,  the  exact  words, 
doubtless,  were  not  recalled ;  but  the  story,  in  a  general  way. 
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was  as  related.  The  evidence  of  these  conversations  is  not 
alone  to  be  considered.  The  conduct  of  these  men  is  quite  as. 
if  not  more,  important  in  determining  what  Henry  intended, 
in  what  was  done  with  the  deed.  Doubtless,  the  deed  passed 
between  Henry  and  Hiram  about  as  the  witnesses  described; 
but  whether  the  mere  handing  of  the  deed  by  one  to  an- 
other passes  title  in  praesenti,  depends  upon  the  intention 
with  which  this  is  done.  Did  Henry,  in  the  conversation 
had  in  August,  1895,  intend  to  part  with  title?  If  so,  how 
came  he  to  retain  the  deed  in  his  control?  His  health  was 
not  good,  and  he  was  about  to  take  a  trip  west.  Without 
children  or  wife,  he  quite  naturally  wished  Hiram,  for 
whom  he  had  even  more  than  a  brother's  affection,  to  have 
the  larger  portion  of  his  estate.  The  talk  with  his  brother 
so  indicated.  If  he  handed  the  deed  to  Hiram,  it  was  to 
enable  liim  to  read  it ;  and,  even  though  some  of  the  evi- 
dence might  be  cosntrued  as  indicating  a  purpose  to  then 
part  with  title, — and  this  is  doubtful, — such  an  inference  is 
obviated  by  the  circumstance  that,  immediately  following 
the  talk,  they  agreed  that  the  deed  should  be  deposited  with 
Henry's  papers  at  the  bank,  and  they  started  away  so  to 
do.  Why  deposit  it  with  Henry^s  papers,  if  it  had  been 
delivered  to  Hiram?  The  only  explanation  possible  is  that 
these  men,  unfamiliar  with  the  law,  might  have  thought 
that  retaining  the  deed  would  assure  to  Henry  the  use  of 
the  land  described  therein  for  life.  But  nothing  appears  to 
have  been  said,  justifying  this  conclusion.  On  the  contrary, 
what  was  said  and  done  is  more  suggestive  of  the  purpose 
to  make  a  gift  of  this  land  ca/usa  mortis;  that  is,  that  Hiram 
should  have  the  land  in  event  Henrv  died,  and  not  other- 
wise.  Such  a  gift  of  realty  may  not  be  made.  Reeves  v. 
HoiranJ,  118  Iowa  121.  See  Voshurg  v.  Mallory,  155  Iowa 
1 65. 

The  talk  concerning  Henry's  having  the  use  during  life, 
and  not  recording  the  deed  until  his  death,  is  confirmatory 
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of  this  conclusion,  though  not  necessarily  inconsistent  with 
the  theory  that  the  deed  was  delivered.  Harvey  Dolph's  ac- 
count of  a  conversation  between  the  brothers,  wherein 
Henry  told  Hiram  that  he  had  directed  Harvey  to  get  the 
deed  and  have  it  recorded,  if  anything  happened  to  Henry, 
or  to  both,  is  susceptible  of  no  other  explanation,  unless  it 
be  that  the  deed  previously  had  been  delivered.  And  the  same 
is  true  of  the  talk  had  in  1911.  As  said,  all  these  conversa- 
tions are  to  be  considered  and  construed  in  connection  with 
what  was  done,  in  ascertaining  the  intention  of  Henry  with 
reference  to  this  deed.  That  he  was  in  possession  of  the  deed 
at  the  time  of  his  death  is  a  strong  circumstance  against  the 
theory  of  there  having  been  a  previous  delivery ;  and  this  is 
strengthened  by  the  fact  that,  except  momentarily,  in  1895, 
and  for  a  few  months  conditionally,  in  1911,  the  deed  contin- 
ued in  Henry-s  possession  or  control  during  more  than  21 
years,  from  its  making  until  Henry's  death,  and  that,  during 
all  this  time,  Henry  continued  in  possession,  and,  in  so  far 
as  known  to  his  neighbors,  other  than  Hiram  and  family, 
as  absolute  owner. 

Even  though  there  be  some  evidence — and  we  do  not 
pretend  to  have  quoted  all  of  it — which,  standing  alone, 
might  be  construed  as  showing  a  delivery  of  the  deed,  the 
facts  with  respect  to  its  custody  and  the  circumstances 
proven  are  so  inconsistent  with  any  design  on  his  part  of 
presently  passing  title,  that  the  inference  is  irresistible 
that,  whatever  may  have  been  said  or  done,  there  was  no 
intention  on  Henry's  part  of  passing  title  in  praesenfi. 
The  inference  is  equally  strong  that  he  did  intend  the  deed 
to  become  efficient  in  conveying  title  to  Hiram  upon  his 
death;  but  the  gift,  to  be  effective,  must  have  been  com- 
pleted by  delivei-y  in  his  lifetime.  This  conclusion  obviates 
the  necessity  of  [lassing  on  the  appejil  of  cross-petitioners: 
and  intervener,  as  plaintiff,  in  any  event,  will  be  entitled 
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to  her  distributive  share.    The  decree  on  the  appeal  of  de- 
fendants is — Reversed, 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Orpha  J.  Pylb,  Administratrix,  Appellee,  v.  Clyde  L. 
Herring  et  al..  Appellees;  Des  Moines  Union  Railway 
Company,  Appellant. 

NEW  TBIAI«:  Procedure  to  Procure—Motion  (7)  or  Petition  (?) 
1  An  application  for  a  new  trial,  in  the  form  of  a  motion  made 
after  the  expiration  of  three  days  after  the  return  of  verdict 
(Sec.  3756,  Code,  1897),  may  be  treated  as  a  petition  for  a  new 
trial,  under  Sec.  4091,  Code,  1897,  when  said  so-called  motion  con- 
tains  all  the  matters  required  in  a  petition. 

NEW  TRIAL:     Procedure    to   Procure — ^Hearing    on   Petition— Pro- 


»> 


duction  of  Evidence— Waiver.  Evidence  in  support  of  a  petition 
for  a  new  trial,  filed  subsequent  to  the  expiration  of  three  days 
after  the  return  of  the  verdict,  must  be  produced  precisely  as  re- 
quired in  any  ordinary  proceeding,  and  the  one  opposing  such 
petition  does  not  waive  such  requirement  by  simply  failing  to 
demand  that  the  petitioner  make  such  production. 

PRINCIPLE  APPLIED:     See  No.  3. 

EVIDENCE:  Judicial  Notice — Judicial  Proceedings  and  Evidence 
3  Received.  The  court,  on  the  hearing  on  a  petition  for  new 
trial,  under  Sec.  4091,  Code,  1897,  cannot  take  judicial  notice  of 
evidence  introduced  in  the  trial  of  the  cause  at  a  time  when 
the  defendant  in  said  petition  teas  not  a  party  to  the  action. 
even  though  such  evidence  was  duly  preserved  and  made  of  rec- 
ord in  the  cause  by  the  filing  of  the  shorthand  notes,  with 
proper  certificate  thereto. 

PRINCIPLE  APPLIED:  An  action  for  damages  for  wrong- 
ful death  was  on  trial  against  several  defendants.  At  the  close 
of  plaintiffs  evidence,  one  of  the  defendants  moved  for  a  di- 
rected verdict  in  his  favor,  on  the  ground  that  the  evidence 
wholly  failed  to  show  that  he  was  responsible  for  the  death. 
The  motion  was  sustained,  and  verdict  was  so  returned,  followed 
by  immediate  judgment  thereon.  The  trial  proceeded  as  to  the 
remaining  defendants.     In  the  course  of  such  further  trial,  the 
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remaining  defendants  introduced  photographs  and  other  evi- 
Jence,  theretofore  unknown  to  plaintiff,  which  tended  to  show 
ihat  the  defendant  who  had  been  discharged  was  really  respon- 
sible for  the  death.  The  jury  disagreed.  Plaintiff,  on  due  no- 
tice, filed  a  petition  for  a  new  trial  against  the  discharged  de- 
fendant, on  the  ground  of  newly  discovered  evidence,  and  in 
the  petition,  "referred"  to  such  newly  discovered  evidence,  and 
made  it  a  part  of  his  petition  by  such  reference  only.  On  the 
hearing  on  said  petition,  plaintiff  did  not  introduce  such  new 
testimony;  but  the  shorthand  notes,  duly  certified,  had  then  been 
filed.  The  defendant  did  not  demand  that  said  testimony  be  in- 
troduced,— just  remained  silent. 

Held:  (1)  the  introduction,  as  in  an  ordinary  action,  of  the 
testimony  in  support  of  a  petition  for  a  new  trial,  is  absolutely 
necessary. 

(2)  The  defendant  did  not  waive  the  introduction  of  said  tes- 
timony. 

(3)  The  court  could  not  take  judicial  notice  of  said  testimony. 

NBW  TBIAI«:    Discretion  of  Court — ^When  Court  Has  No  Discretion. 
4    Courts  have  no  discretion  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence  when  there  is  no  evidence  what- 
ever to  support  the  same. 

PRINCIPLE  APPLIED:     See  No.  3. 

Apjjeal  from  PolkDUitrict  Court. — W.  H.  McHenry,  Judge. 

SEPTKMnER  24,  1917. 

Rehearing  Denied  March  12,  1919. 

This  action  is  ])rosecuted  in  the  name  of  the  adiuiiji.s- 
tratrix  of  the  estate  of  Franklin  J.  Milligan,  against  Clyde 
L.  Herring,  doing  business  as  the  Herring  Motor  Company, 
the  Herring  Motor  Supply  Company,  the  Herring  Motor 
Company,  the  Ocean  Accident  and  Guarantee  Corporation, 
and  the  Des  Moines  Union  Kailway  Company,  for  damages 
resulting  from  injuries  which,  it  is  alleged,  were  negligently 
inflicted  upon  Milligan,  causing  his  death.  Upon  motion 
of  the  Des  Moines  Union  Railway  "Company,  appellant  here- 
in, at  the  close  of  plaintiff's  testimony,  the  jurj',  by  direc- 
tion of  the  court,  returned  a  verdict  in  its  favor.    Thereaf- 
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ter,  the  trial  was  proceeded  with  against  the  other  defend- 
ants. The  exact  interest  of  the  Ocean  Accident  and  Guar- 
antee Corporation  in  the  subject-matter  of  tlie  litigation 
does  not  appear  from  the  record. 

After  the  verdict  had  been  returned  in  favor  of  appel- 
lant, evidence  consisting  of  photographs  and  other  testimony 
tending  to  show  that  the  injuries  causing  the  death  of  Milli- 
gan  were  due  to  the  negligence  of  the  Union  Railway  Com- 
pany was  offered  on  behalf  of  the  defendant  Herring.  More 
than  three  days  after  the  jury'  had  returned  the  verdict 
aforesaid,  i)laintiff  filed  a  motion  to  set  aside  the  verdict  re- 
turned in  favor  of  the  defendant  Union  Railway  Company, 
upon  the  ground  of  newly  discovered  evidence.  Due  notice 
of  the  filing  of  said  motion  was  served  upon  all  adverse 
parties.  Attached  to  the  motion  were  the  affidavits  of  plain- 
tiff, her  attorneys,  and  one  of  the  attorneys  for  the  Ocean 
A(!cident  and  Guarantee  Corporation,  tending  to  show  dili- 
gence ui>on  their  part  in  procuring  testimony,  and  that  the 
failure  to  produce  the  evidence  relied  upon  herein  was 
not  due  to  negligence.  The  photographs,  the  testimony  of 
the  photographer  who  took  the  same,  and  other  testimony 
relative  thereto,  offered  in  evidence  upon  the  trial  by  the 
defendant  Herring  on  his  behalf,  were  referred  to  in  the  mo- 
tion for  new  trial,  and,  by  reference  only,  made  part  thei'e- 
of.  The  further  material  facts  are  hereafter  referred  to. 
The  motion  was  sustained,  and  the  defendant  the  Des 
Moines  Union  Railway  Company  appeals. — Reversed, 

Parker,  Parrish  d-  Miller,  for  appellant. 

Dale  d  Ilarvifion,  C.  V.  Cox,  Clark,  Byers  d  Ilutchin- 
son,  and  Miller  rf  Wallitu/fordy  for  appellees. 

Stevens,  J. — I.  On  behalf  of  appellant,  it  is  argued 
that  an  application  for  new  trial  after  three  days  must  be 
made  by  petition,  and  not  by  motion.    Appellee  practically 
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cont-edes  this  to  be  the  rule,  but  contends 
,   ^,  til  at  the  motion  met  all  the  purposes  of  a 

1.  New  trial: 

cnre^^moMon^m  ^^^^^**^*"'  ^*^^  "^^  objected  to  by  appellant^ 
or  petition  (?)     .,,i,i   ^^ag   ^   treated   by   counsel   and   the 

court;    and  that  appellant  waived  the  right 
to  object  to  the  form  of  the  application. 

The  form  of  the  application  was  not  questioned  by 
counsel  for  a])pellant,  and,  as  the  allefjaiions  thereof  sub- 
stantially conformed  to  the  requirements  of  a  petition  for 
new  trial  on  the  ground  of  ne\v;ly  discovered  evidence,  it 
WHS  i)roperly  treated  as  such  by  the  court.  Callanan  v. 
Aetna  National  Bank,  84  Iowa  8;  Hcim  v.  Resell,  153  Iowa 
35(i;  Hunter  v.  Porter,  124  Iowa  351;  WUhou  v.  Mc- 
Vutchen,  138  Iowa  225. 

11.  The  point  is  made  by  counsel  for  a])])ellee  that  ap- 
I  ellant's  abstract  does  not  correctly  and  fully  i)resent  tlie 
record  in  the  court  below\    The  specific  denial  of  ai>penant's 

abstract  relates  to  the  evidence  offered  upon 

"  cedure^to  Vro^^^  ^'^^  ^^'^^^  after  the  jury  had  returned  a  ver- 

oS''j)et?fion?*^      <lict  in   favor  of  appellant.     None  of  this 

pvidencc^*^  ^        evidence  is  incorporated  in  appellant's  ab- 

stract,  but  ai)pellee  has  filed  an  additional 
abstract  containing  the  same.  The  alleged 
newly  discovered  evidence  consisted  of  the  photographs  and 
the  testimony  of  several  witnesses  introduced  upon  the 
trial  in  behalf  of  Herring.  The  only  record  of  the  proceed- 
ing upon  the  hearing  of  the  petition  for  a  new  trial  is  that 
of  the  ruling  of  the  court  sustaining  the  same,  and  the  ex- 
ception of  counsel  for  appellant  thereto.  It  is  not  claimed 
that  the  photographs,  the  reporter's  shorthand  nqtes,  or  oth- 
er testimony,  were  offered  upon  the  hearing  of  the  petition, 
nor  that  counsel  for  appellant  agreed  that  the  same  should 
be  considered  in  evidence,  or  treated  by  the  court  as  having 
been  offered;  nor  is  there  anything  in  the  record  from 
which  such  agreement  or  consent  thereto  on  the  part  of 
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rounsel  for  appellant  may  b*^  inferred.  Indeed,  both  the 
abstract  of  appellant  and  the  additional  abstract  of  ap- 
pellee are  wholly  silent  as  to  the  proceedings  upon  the  hear- 
ing of  the  petition,  except  as  above  stated.  The  affidavits 
attached  to  the  petition  contained  no  statement  of  the  al- 
leged newly  discovered  evidence. 

This  conr-t,  in  J/cim  v.  ReHcll,  sn])ra,  held  that : 

"When  an  nnsnccessfnl  party  desires  to  s(M*nre  a  new 
trial  on  the  gronnd  of  newly  discovercnl  evidence,  by  a  pro- 
ceeding instituted  otherwise  than  within  three  days,  as  pro- 
vided in  Code  Section  3756,  he  must  support  his  allega- 
tions by  evidence,  and  that  affidavits  which  might  have  been 
received  on  a  motion  for  a  new  trial,  filed  within  thi"ec 
days,  are  not  conij)etcnt  or  sufficient  in  themselves  to  sus- 
tain his  allegations." 

See,  also.  Carpenter  v.  Browne  50  Iowa  451 ;  Mnrkleij  r. 
Ouen,  102  Iowa  492. 

It  was  incumbent  upon  the  plaintiff  to  offer  the  evi- 
dence I'elied  upon  as  in  an  ordinary  proceeding,  so  that 
the  court  could  determine  whether  the  same  was  cumula- 
tive, material,  or  competent  to  establish  any  issue  in  the 
case.  Town  of  Manson  v.  Ware,  03  Iowa  345;  Hcim  f. 
Resell,  supra. 

Had  affidavits  or  secondarv  evidence  been  offered,  and 
the  defendant  failed  to  object  thereto,  he  would  have  waived 
the  right  to  thereafter  complain  because  the  l>est  evidence 
had  not  been  produced.  This  is  the  effect  of  the  holding  in 
\ational  St,  Bank  v.  Boesch  d  Son,  90  Iowa  47,  cited  by 
counsel  for  appellee.  But  the  alternative  of  objecting  to 
inadmissible  testimony'  or  waiving  such  objection  was  not 
presented,  as  no  evidence  of  any  character  was  offered  upon 
the  hearing.  Surely,  counsel  for  appellant  was  under  no 
obligation  to  demand  the  introduction  of  evidence  to  sustain 
the  allegations  of  plaintiff's  petition,  but  had  the  undonht- 
ed  right  to  await  the  offer  thereof,  and  then  object  thereto. 
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if  they  desired  to  do  so.  Tlie  poiut  presented  is  not  one 
where  counsel  has  neglected  to  object  when  objection  should 
have  been  made^  and  permitted  their  adversary  to  introduce 
improper  testimony,  but  a  situation  in  which  no  evidence 
was  offered. 

III.  But  it  is  also  contended  by  counsel  that  the  dulj 
certified  official  sherthand  report  of  the  trial,  when  filed 
in  the  office  of  the  clerk,  became  a  part  of  the  record  iia 
,  ^  ^        the  case,  and  that  the  exhibits,  which  were 

judkiia*^'  a  part  of  the  record,  and  the  official  short- 
J55dSS  rS^  hand  notes,  were  referred  to  in  the  petition 
cciTed.  j^j,  ^^^  trial,  and  by  such  reference  specifi- 

cally made  a  part  thereof,  and  that  the  trial  court  would 
take  judicial  notice  thereof. 

While  it  is  true,  as  claimed  by  counsel,  that  the  trial 
court  is  presumed  to  know  what  occurred  during  the  trial, 
yet  it  was  held,  in  Baker  v.  Mygatt,  14  Iowa  131,  that  it 
could  not  take  judicial  notice  of  the  record  in  another  case, 
even  though  the  judge  in  fact  remembered  the  contents  of 
such  record;  while  the  Supreme  Court  of  Maryland,  in 
Matthews  v.  Matthews,  112  Md.  582  (77  Atl.  249),  held  that, 
on  the  second  hearing  of  a  divorce  case,  the  court  could  not 
take  judicial  notice  of  the  record  of  the  former  proceeding. 
See,  also,  Streeter  v.  Streeter,  43  111.  155.  The  Supreme 
CJourt  of  West  Virginia,  in  State  v.  Davis,  68  W.  Va.  142 
(69  S.  E.  639)  held  that  a  criminal  court  could  not  take 
judicial  notice  of  a  former  conviction,  even  though  the 
same  occurred  on  a  previous  day  of  the  same  term.  This 
court,  in  Constantine  v.  Rowland,  147  Iowa  142,  which  was 
*an  action  for  damages  on  an  indemnifying  bond  in  an  at- 
tachment proceeding,  held  that  the  court  could  not  take 
judicial  notice  of  the  statement  in  the  petition  in  the  at- 
tachment suit  that  defendant  was  a  nonresident  Qt  the 
county  where  the  action  was  brought.  In  the  following 
cases,  it  was  held  that,  while  a  court  will  take  judicial  no- 
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tice  of  its  owu  records,  it  will  not,  in  one  case,  take  judicial 
notice  of  the  record  in  another  case:  Fussier  v.  Streit,  92 
Neb.  786  (139  N.  W.  628) ;  Anderson  v,  Cecil,  86  Md.  490 
(38  Atl.  1074)  ;  Hall  v.  Cole,  71  Ark.  601  (76  S.  W.  1076) ; 
Loomis  V,  Griffin,  78  Iowa  482 ;  Haaren  v.  Mould,  144  Iowa 
296;  Matthews  v.  Ma4ithews,  supra;  Grace  v.  Ballou,  4  S. 
D.  333  (56  N.  W.  1075) ;  McCormick  v.  Hemdon,  67  Wis. 
648  (31  N.  W.  303) ;  McNish  v.  State,  47  Fla.  69  (36  So. 
176) ;  Wellman  v,  Hoge,  06  W.  Va.  234  (66  S.  E.  357) ; 
O'Comior  v.  United  States,  11  Ga.  App.  246  (75  S.  E.  110) ; 
People  V.  Carr,  265  111.  220  (106  N.  E.  801)  ;  Keaton  v. 
Jorndt,  259  Mo.  179  (168  S.  W.  734) ;  Streeter  v,  Strceter, 
supra.  The  Supreme  Court  of  Arkansas,  in  Murphy  v. 
Citketis'  Bank,  82  Ark.  131  (100  S.  W.  894),  held  tiiat  the 
court  could  not  take  judicial  notice  of  its  own  records  in  oth- 
er cases  pending  therein,  even  between  the  same  parties.  It 
has  been  held,  in  a  garnishment  proceeding,  that  the  court 
will  take  judicial  notice  of  the  judgment  rendered  in  the 
principal  case.  Texa^  d  P.  R.  Co.  v,  W.  C.  Powell  d  Son, 
(Tex.)  147  S.  W.  363.  In  Bunting  v.  Powers,  144  Iowa  65, 
it  was  held  that  the  court  would  take  judicial  notice  of 
the  decree  claimed  to  have  been  violated  in  a  contempt 
proceeding. 

The  directed  verdict  was  returned  by  the  jury  on  Jan- 
uary 11,  1916,  and  on  the  same  day,  judgment  was  entered 
thereon  in  favor  of  appellant.  Defendant,  when  the  ver- 
dict was  returned,  filed,  and  judgment  entered,  ceased  to 
be  a  party  to  the  further  proceedings,  ana  was  not  re- 
quired, for  any  purpose,  to  take  notice  of  the  further 
progress  of  the  trial.  The  jurisdiction  of  the  court 
had  terminated,  for  all  purposes  except  to  pass  upon 
a  motion  for  new  trial,  filed  within  three  days  after  the 
verdict.  Jurisdiction  to  pass  upon  a  petition  for  new  trial 
upon  the  ground  of  newly  discovered  evidence,  filed  more 
than  three  days  after  the  verdict,  could  only  be  had  upon 
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notice  to  the  adverse  party.  Hawkeye  Ins,  Co.  v,  Duffie, 
67  Iowa  175;  Oicen  v.  Smithy  155  Iowa  463;  Hamill  v, 
Joseph  Schlitz  Brewing  Co.y  165  Iowa  266 ;  Loo8  v.  Callen- 
dar  Sav.  Bank,  174  Iowa  577 ;  ^cott  v\  Scott,  174  Iowa  740 ; 
Kxcentsky  v.  Sirovy,  142  Iowa  385;  Todhunter  t\  De  Oraff, 
164  Iowa  567;  Willson  v.  District  Court,  166  Iowa  352; 
Des  Moines  Union  R.  Co.  v.  District  Court,  170  Iowa  568. 
Numerous  of  the  above-cited  eases  hold  that  the  court 
cannot  take  judicial  notice  of  the  record  or  proceedings  in 
the  same  case  tried  at  a  prior  term,  even  though  the  trial 
judge  personally  remembers  the  record  in  detail.  In  Heim 
I?.  Resell,  supra,  the  doctrine  that  it  is  incumbent  upon 
the  moving  party  to  present  the  newly  discovered  evidence 
upon  the  hearing  of  a  petition  for  new  trial,  is  clearly  and 
emphatically  stated.  The  record  does  not  disclose  that 
any  evidence,  competent  or  otherwise,  of  the  alleged  newly 
discovered  evidence  was  offered  or  before  the  court  upon 
the  trial  of  the  petition.  The  reference  to  exhibits  and 
shorthand  notes  in  the  petition,  making  the  same  a  part 
thereof,  was  not  different  from  a  like  reference  thereto  in 
pleading  generally.  The  court  could  not  take  judicial  no- 
tice of  the  evidence  offered  upon  the  trial  of  the  remaining 
defendants,  after  verdict  had,  by  direction  of  the  court, 
been  returned  in  favor  of  appellant. 

IV.  It  is  true,  as  claimed  by  counsel,  that  the  trial 
court  generally  exercises  large  discretion  in  passing  upon 
a  motion  or  petition   for  new   trial,   and  this  court  will 

rarely   interfere   therewith ;    but   it   cannot 

'  cretion  of   *        be  said  that  this  rule  applies  to  cases  where 

court  has  nx}      the  petition,  based  solely  upon  the  ground 

discretion. 

of  newly  discovered  evidence,  is  supported 
by  no  evidence  thereof.    The  court  can  then  exercise  no  dis- 
cretion whatever:  the  petition  must  be  denied. 
^     Other  matters   urged   are  without   controlling  merit; 
and  it  is  our  conclusion  that  the  petition  for  new  trial 
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should  have  been  overruled,  and  the  judgment  of  the  court 
sustaining  the  same  is  reversed,  and  this  cause  is  remanded 
for  such  further  proceedings  and  hearing  upon  the  petition 
for  new  trial  as  may  be  in  harmony  with  the  opinion. — 
Reversed  and  remanded. 

Gaynor,  C.  J.,  Ladd,  Weaver,  Evans,  and  Preston,  JJ., 
concur. 


M.  K.  Sherman^  Appellant,  v.  J.  C.  Smith  et  al.,  Appellees. 

COBPO&ATIONS:     Stock  lasued  for  Other  than  BConoy.    Stock  is- 

1  sued  for  property  other  than  money,  and  without  permission 
of  the  executive  council,  is  not  absolutely  null  and  void,  but 
voidable  only.     (See  Sec.  1641-b,  Ck>de  Supp.,  1918.) 

WOBDS  AND  PHSABES:     "Void"   and   * 'Voidable."    The  word 

2  "void,"  when  used  to  secure  a  right  to,  or  to  confer  a  benefit  on, 
the  public,  will,  as  a  general  rule,  be  construed  as  Implying  a 
declaration  of  absolute  nullity;  when  used  with  respect  to  the 
rights  of  private  individualSj  it  will  be  construed,  as  a  general 
rule,  as  implying  voidability  only. 

PBINCIPAI«  AND  SUBETT:     Judgment  Against  Principal  Binding 

3  on  Surety.  An  unappealed  Judgment  against  a  principal,  on  his 
defensive  plea  of  want  of  consideration  and  unauthorized  ma- 
terial alteration,  is  conclusive  on  the  codefendant  surety. 

FBAUD:     Fact  and  Opinion.    Representations  that  a  company  had 

4  built  up  a  good  business  and  was  making  money  are»  if  know- 
ingly false,  actionable;  otherwise  as  to  a  representation  that 
a  purchaser  would  be  able,  in  a  short  time,  to  pay  for  the  busi- 
ness out  of  the  profits. 

PBINCIPAL  AND  SUBETY:     Concealment  of  Ifaterial  Facta.    Prin- 

5  ciple  recognized  that  sureties  are  released  by  the  fraudulent 
concealment,  on  the  part  of  the  one  taking  the  guaranty,  of 
facts  which  increase  the  risk  of  the  surety,  and  induce  him  to 
enter  Into  the  contract  under  a  false  understanding  of  the  facta. 

PBINCIPAIi     AND     SUBETY:     Non-Material     Concealment.    The 

6  fraudulent  concealment  of  the  fact  that  an  incorporated  drug 
company, — the  sale  of  the  corporate  stock  of  which  was  the 
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subject-matter  of  the  suretyship, — was,  at  the  time  of  the  sale, 
defendant  in  an  undetermined  action  for  injunction  against  the 
unlatoful  sale  of  intoxicating  liquors,  is  not  such  material  con- 
cealment as  will  release  the  surety. 

Appeal  frotn  Colhonn  Difttrict  Court, — F.  M.  Powers,  Judge. 

October  25,  1918. 

Rehearing  Denied  March  12,   1919. 

Judgment  oh  promissory  notes  went  against  defend- 
ant J.  C.  Smith,  despite  defense  by  him  and  his  codefend- 
ants,  his  sureties,  that  no  valid  consideration  supports  the 
notes,  and  that  they  had  been  materially  altered.  From 
this  judgment,  no  appeal  has  been  taken.  A  further  de- 
fense was  that  the  notes  were  obtained  by  fraudulent  rep- 
resentations. The  sureties  were  released.  Hence,  plaintiff 
appeals. — Reversed, 

Hume  &  Bradshaiv,  for  appellant. 

0.  C.  Brown,  for  appellee.  • 

Salinger^  J. — The  statute  requires  a  permission  from 
the  executive  council  if  it  be  proposed  to  issue  stock  shares 
for  something  other  than  cash.  It  attaches  certain  conse- 
1.  CORPORATIONS !  Q^^nces  for  so  selling  without  such  permis- 
other  tSan^  '^^  ®^^">  ^"^  affixes  a  penalty  where  corpora- 
money.  ^jQjj  oflEicers  make  false  certificates.  Cha[)- 
ter  104,  Section  4,  Acts  of  the  Thirty-third  General  Assem- 
bly (Section  1641-d,  Code  Supplement,  1913)  ;  Sections 
1641-b,  1641-e,  lC41-f,  Code  Supplement,  1913.  Plaintiff  filed 
a  certificate  which  stated  falsely  that  stock  had  been  paid 
for  in  money.  No  permission  was  had  to  issue  for  anything 
but  money.  Shares  of  this  stock  are  the  sole  consideration 
for  plaintiff's  notes.  And  appellees  assert  that,  because 
of  the  statute  violations  aforesaid,  said   shares  are  abso- 
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lutely  null  and  void,  and  that,  therefore,  the  notes  are  whol- 
ly unsupported  by  any  consideration. 

This  argument  necessitates  a  fuller  analysis  of  the 
statute,  or  rather,  of  its  jienalties.  The  said  act  of  the 
thirty-third  general  assembly  provides  that  the  capital 
stock  of  any  corporation  issued  in  violation  of  the 
'  terms  and  provisions  of  statutes  on  this  matter  shall  be 
void,  and  that,  in  .suit  brought  by  the  attorney  general  on 
l)ehalf  of  the  state,  a  decree  of  cancellation  shall  be  en- 
tered ;  and,  it  the  corporation  has  received  any  money  or 
thing  of  value  for  the  stock,  same  sh«all  be  returned  to  the 
one  from  whom  it  was  received.  Section  lG41-e  is  that  any 
corjmratiou  violating  the  provisions  of  the  chapter  shall, 
on  application  of  the  attorney  general,  on  behalf  of  the 
state,  be  dissolved,  its  affairs  wound  up,  and  its  assets 
distributed  among  the  guiltless  stockholders;  Section 
ir)41-f,  that  any  re])res(Mitative  of  a  corporation,  or  any 
officer  or  agent  thereof,  who  violates  any  of  the  provisions 
of  the  chajjter,  shall,  on  conviction,  suffer  fine  or  imprison- 
ment. 

We  are  of  oi)inion  that,  when  the  statutes  are  read  to- 
gether, as  they  should  be,  it  was  not  the  legislative  inten- 
tion to  make  stock  issued  under  the  conditions  at  bar  ipso 
facto  void,  but  to  make  violations  of  this  chapter  a  canse 
for  having  the  stock  cancelled  at  the  suit  of  the  attorney 
general,  and  to  inflict  other  punishments  for  the  violation, 
which,  however,  do  not  include  that  the  stock  issue  shall 
be  void,  instead  of  voidable.  The  failure  to  have  the  ap- 
proval of  the  executive  council  has  been  dealt  with  in  this 
court,  and  it  was  held,  in  First  Nat,  Bank  v.  Fulton,  156 
Iowa  784,  that  the  clear  purpose  of  the  particular  statute 
provision  dealing  with  this  point  was  "to  protect  the  cor- 
poration, as  such,  against  the  issue  of  its  corporate  stock 
in  payment  for  property  or  senices  or  other  things  at  fic- 
titious value."    And  it  is  expressly  ruled  that  a  note  given 
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for  corporate  stock  issued  in  violation  of  this  provision  may 
be  collected.  We  have  not  had  occasion  to  deal  with  the 
other  violation — the  false  certificate.  But  in  the  law  gen- 
„  _  eiallv,  the  words  "void"  and  "voidable"  are 

2.  Words  and 

"void^'^nd         fi'equentlv  used  by  lej^islatures  interchange- 
"voidabie."  j^|,]y .  ^j^f[  where  the  word  "void"  is  used  to 

secure  a  right  to  or  confer  a  benefit  on  the  public,  it  will, 
as  a  rule,  be  held  to  mean  null  and  incapable  of  confirma- 
tion ;  but,  if  used  respecting  the  rights  of  individuals  capa- 
ble of  protecting  themselves,  it  will  often  be  hefd  to  mean 
voidable.  See  Van  Ffhaack  v.  Rohhins,  36  Iowa  201,  and 
cases  cited ;  and  numerous  authorities  to  like  effect  mav  be 
found  in  our  own  reports, — more,  that  so  hold  as  to  clauses 
in  insurance  policies  which  provide  for  their  becoming  void 
upon  certJiin  contingencies.  In  Toledo^  St.  L.  d  K,  C.  R, 
Co.  V,  Continental  Trust  Co.,  95  Fed.  497,  the  court  con- 
strued a  statute  that  all  stock,  bonds,  or  securities  of  a 
railroad  company  purchased  of  the  company  by  a  director 
thereof  for  less  than  par  value  should  be  null  and  void,  and 
held  that,  because  the  juirpose  of  the  statute  was  the  pro- 
tection of  the  corporation,  the  word  "void"  should  be  con- 
strued to  mean  "voidable."  Tn  Matter  of  New  York  <£  L.  I. 
Bridge  Co.  r.  SmitJf,  148  N.  Y.  540  (42  N.  E.  1088),  an  act 
incorporating  a  bridge  company  ])rovided  that  the  construc- 
tion of  a  certain  bridge  should  be  begun  within  two  years 
and  be  continued  without   unreasonable  delav  until  com- 

■ 

pleted,  and  that  otherwise,  the  act  and  all  rights  and  priv- 
ileges granted  thereby  "shall  be  null  and  void."  It  was  held 
that  "null  and  void"  here  mejint  voidable.  Against  this,  we 
are  cited  to  7  Oyc.  745,  which  is,  "Commercial  paper  cannot 
be  ba.sed  on  any  consideration  which  is  a  violation  of  an 
express  statutory  provision."  This  does  not  quite  meet  the 
.situation.  The  consideration  here  was  shares  of  stock.  They 
had  infimiities  for  which  they  might,  on  proper  a  ration 
by  the  attorney  general,  have  bixin  cancelled,  and,  after  be- 

VoL.  185  lA.— 42 
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ing  cancelled,  they  would  have  furuished  no  consideration. 
But,  while  the  shares  were  issued  without  complying  with 
all  statute  directions  on  the  subject,  they  were  still  shares 
of  stock  whose  validity  might  never  be  attacked  by  the  au- 
thorities of  the  state.  The  shares  themselves  were  not  a 
violation  of  law,  say,  like  larceny.  To  illustrate,  a  note 
given  for  the  transfer  of  a  note  whose  consideration  waw 
furnishing  game  killed  in  violation  of  the  game  laws  would 
not  fail^f  consideration  on  the  ground  that  the  note  trans- 
ferred was  itself  a  transgression  of  the  statute.  The  maker 
might  choose  to  pay  it.  On  the  other  hand,  a  note  given  for 
services  in  killing  game  in  defiance  of  the  game  lav/  would 
be  vulnerable  to  a  plea  of  want  of  consideration;  for  the 
very  plea  would  be  a  tenable  resistance  to  pa;dng.  On  tlic 
whole,  we  are  inclined  to  hold  that  consideration  for  the 
notes  in  suit  is  not  lacking  because  some  statute  provisions 
were  disregarded  or  violated  in  the  issuance  of  the  stock. 

la 

Be  that  as  it  may,  the  trial  court  gave  the  plaintiff 

judgment  on  the  note  against  the  principal  debtor,  Smith. 

From  this  action  no  one  has  appealed,  and  all  that  this  ac- 

3.  Principal  and    tiou  necessarily  involves  is  the  law  of  the 

SURETY  :    JudfiT- 

mont  apiinBt       case,   though   the   case   is  reviewable  here 

principal  bind-  ^ 

Ing  on  surety.  ^^  novo,  Bobcock  V.  City  of  Des  Moines, 
180  Iowa  1120.  As  to  Smith,  then,  it  is  settled  that  the 
stock  furnished  a  sufficient  consideration.  But  it  appears 
clearly,  Smith  was  particeps  criminis,  and  the  judgment 
against  him  might  rest  on  that  fact,  and,  therefore,  be  not 
necessarily  a  finding  that  the  stock  was  good  consideration, 
despite  the  law  violations  involved  in  its  issuance.  But 
there  are  at  least  two  reasons  whv  this  will  not  avail  the 
appellees:  While,  because  Smith  was  particeps  mmmw,  he 
can  have  no  affirmative  relief  by  asserting  his  own  wrong,  if 
the  stock  was  void  for  criminality  Smith  could  success- 
fully defend  against  a  note  l)ase<l  on  such  stock  only,  and 
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have  purely  defensive  relief,  even  though  he  participated  in 
the  crime.  Therefore,  a  judgment  against  Smith  on  the  note 
is,  of  necessity,  a  finding  binding  on  all  parties  before  the 
court  that  the  stock  constitutes  a  valid  consideration,  even 
though  thej  were  not  adversative,  and  were  on  the  same 
side.  Smith  i?.  Cretors,  181  Iowa  189,  and  cases  cited. 
Second,  if,  by  reason  of  estoppel  or  any  other  reason,  it 
was  bindingly  adjudfcated  that  Smith  must  pay  the  notes, 
it  follows  that,  though  the  judgment  rest  upon  the  inability 
of  Smith  to  urge  certain  defenses,  that,  if  he  must  pay, 
the  sureties  must  pay. 

It  is  true  that,  in  the  sense  of  receiving  something  for 
themselves,  there  was  no  consideration  as  to  the  sureties, 
no  matter  how  much  consideration  there  was  as  to  the 
principal.  But  that  is  equally  true  whether  the  stock  in 
question  was  void  or  not  void.  The  sureties  were  not  to 
receive  and  did  not  receive  any  of  the  stock,  whether  void 
or  valid.  But  at  this  point  the  consideration  to  the  sureties 
is  what  it  always  is :  First,  what  the  principal  received ; 
second,  the  detriment  to  the  payee  in  having  relied  upon 
the  undertaking  of  sureties,  and  then  having  the  surety 
fail  to  respond  to  his  undertaking. 

lb 

The  plea  of  material  alteration  is,  of  necessity,  in  the 
same  case.  If  there  was  a  material  alteration  of  the  instru- 
ment, there  should  have  been  no  judgment  against  Smith. 
There  was,  and  it  is  not  appealed  from.  What  has  been 
said  as  to  the  validity  of  the  stock  as  a  consideration  ap- 
plies fully  to  this  situation.  Moreover,  the  allied  alteration 
was  made  at  the  request  of  Brown. 

II.  Now,  it  is  defended  that  the  notes  were  obtained 
by  fraudulent  representations.  Of  course,  as  to  Smith,  the 
judgment  against  him  settles  that  this  defense  is  not  susr 
tained.  But  it  does  not  necessarily  dispose  of  the  defense 
by  the  sureties.    Unlike  said  defense  of  want  of  considera- 
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tion  and  of  material  alteration,  the  sureties  here  may  de- 
fend with  the  alleged  fraud,  even  if  their  principal  may  not, 
because  the  claim  is  that  the  signing  by  the  sureties  was 
obtained  by  fraudulent  representations  made  to  them.  If 
that  be  a  tenable  claim,  it  is  a  complete  defense,  even  though 
no  false  representations  were  made  to  the  principal. 

The  court  discharged  the  surety  Gertrude  Smith.  This 
action  cannot  be  sustained,  on  the  evidence.  All  that  ap- 
pellee says  on  the  subject  is,  "It  is  unnecessary  to  devote 
space  to  discuss  the  case  against  Gertrude  H.  Smith.  The 
statute  referred  to  in  our  brief  settles  that."  We  take  it 
this  is  a  reference  to  the  statutes  dealing  with  the  issuance 
of  stock.  Of  this  defense  we  have  disposed.  As  to  false 
representation,  there  is  absolutely  no  testimony  that  any 
representation  whatsoever  was  made  to  Gertrude  H.  Smith, 
or  that  she  relied  on  any.  The  record  contains  scarcely 
more  than  an  occasional  casual  mentioning  of  her  name.  It 
was  error  not  to  enter  judgment  against  her,  as  well  as 
against  her  principal,  Smith. 

III.  It  is  claimed  Smith  made  certain  false  represen- 
tations to  Brown  at  the  request  of  Sherman.  This  is  denied, 
and  appellant  contends  further  that  they  were  but  the  ex- 
pression of  an  opinion.  We  need  not  settle  the  dispute 
over  this,  because  it  is  conclusively  made  to  appear  that 
Brown  refused  to  act  on  these  alleged  representations  of 
^i^mith-s.  and  did  not  rely  on  them.  All  that  was  relied  on, 
if  anything  was,  are  alleged  false  representations  made  by 
Sherman  after  Brown  refused  to  act  on  what  it  is  claimed 
Smith  said.  And  we  addi^ess  ourselves  to  the  conduct  of 
Sherman. 

3-a 

The  definite  allegations  in  pleading  are  that  Sherman 
fraudulently  represented: 

(a)  That  the  drug  company  was  doing  a  good  busi- 
ness; (b)  that  it  was  making  money;  (c)  that  Smith  had 
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built  up  a  fine  business,  and  was  doing  well  therein;     (d) 
^  B^  „^    #-^        that  the  business  was  such  that  Smith  would 

4.  Fbaud  :  tact 

and  opinion.  ^^  gj^j^  ^^  meet  the  payments  on  the  notes 
in  suit  as  such  payments  fell  due.  It  is  pleaded  these  rep- 
resentations were  false  and  fraudulent,  because  Sherman 
knew  and  did  not  reveal,  and  Brown  did  not  know:  (a) 
That  the  drug  company  whose  .shares  were  sold  to  Smith 
for  the  notes  in  suit  had  been  doing  business  at  a  loss  foi 
more  than  six  months  before  Brown  signed  them;  (b)  that 
the  company  was  largely  in  debt,  and  had  been  obliged  to 
borrow,  to  pay  its  debts  and  running  expenses;  (c)  that 
its  taxes  remained  unpaid. 

We- have  first  to  say  that  the  alleged  false  representa- 
tions are  not  nonactionable  opinions.  Assume  one  knows 
that  a  concern  has,  for  six  months,  been  doing  business  at 
a  loss;  that  it  is  largely  in  debt,  has  been  compelled  to 
borrow  to  meet  debts  and  running  expenses,  and  has  de- 
linquent taxes:  and  he  is  guilty  of  a  fraudulent  and  ac- 
tionable misrepresentation  in  saying  that  the  concern  is 
doing  a  good  business,  and  that  a  fine  business  has  been 
built  up  and  the  builder  was  doing  well  therein  and  is 
making  money. 

As  to  the  alleged  representation  that  the  business  was 
such  as  that  Smith  would  be  able  to  meet  the  installments 
on  the  notes  as  same  fell  due,  we  think  that  is  the  state- 
ment of  a  nonactionable  opinion,  because  it  declares  a  de- 
duction as  to  the  future.  Brown  testifies,  on  cross-examina- 
tion, that  Sherman  used  the  words  "in  my  judgment,"  in 
saying  that  Smith  would  pay  out.  And  it  has  bearing  that 
Smith  did  pay  fourteen  $100  installments  out  of  the  busi- 
ness. And  it  is  doubtful  whether  there  was  any  reliance; 
for  Brown  testifies  he  said  he  (Brown)  could  not  see  how 
a  business  incorporated  for  $5,000  could  maintain  itself, 
pay  clerk  hire,  rent,  taxes,  insurance,  support  Smith  and 
his  family,  and  pay  $100  a  month. 
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IV.  This  brings  us  to  the  evidence  on  the  question 
whether  what  is  said  to  be,  is  false,  and,  if  so,  whether 
the  false  matter  was  fraudulently  uttered. 

Is  it  proved  the  business  was  operated  at  a  loss  for 
six  months  before  Brown  signed,  or;  if  it  was,  that  plain- 
tiff knew  it  when  he  stated  what  is  charged?  Considera- 
tion of  the  true  condition  comes  first.  If  it  be  not  shown 
that  a  falsehood  was  told  about  it,  there  is  no  room  for  in- 
quiring into  scienter.  What  is  the  evidence  for  the  claim 
that  the  business  was  operated  at  a  loss  for  more  than  six 
months  before  Brown  signed?  The  consideration  of  the 
question  resolves  itself  into  settling  a  conflict  between 
Smith  and  Sherman,  and  between  Smith  and  matters  that 
are  either  undisputed  or  conclusively  established.  There  is 
nothing  in  the  record  that  impeaches  Sherman.  On  the  con- 
trary, it  is  not  easy  to  understand  what  motive  he  could 
have  for  making  fraudulent  representations  to  obtain  the 
signature  of  sureties.  Even  if  the  drug  stock  was  below 
par,  and  the  business  unprofitable,  without  sureties,  Sher- 
man had  ample  security  given  him  by  Smith,  and  surren- 
dered Smith's  securities  to  him  after  the  signing  of  the  notes 
by  defendant  sureties.  In  these  circumstances.  Smith's  tes- 
timony might  naturally  be  colored  by  a  desire  to  let  Sher- 
man have  nothing  but  the  note  of  Smith,  which  does  not 
appear  to  be  valuable,  and  to  obtain  the  release  of  Smith's 
wife  and  his  father-in-law.  And  the  credibility  of  Smith's 
testimony  is  otherwise  affected.  Time  and  again,  he  square 
ly  contradicted  himself,  and  had  to  retract  on  material  mat- 
ters, either  through  the  stress  of  cross-examination,  the  pro- 
duction of  his  own  letters,  or  of  indubitable  other  evidence. 
These  instances  are  too  numerous  to  be  detailed  without 
unduly  extending  this  opinion.  A  few,  however,  are  illus- 
trative. He  testifies  repeatedly  that  an  injunction  granted 
in  December,  1908,  prevented  him  from  selling  liquor,  and 
that,  after  its  issuance,  he  sold  no  liquor, — and  this  though 
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the  injunction,  of  course,  was  directed  to  illegal  sales  only. 
On  cross-examination,  he  admits  his  permit  was  not  taken 
from  him,  and  that  he  continued  selling  liquor  until  the 
summer  of  1909.  To  support  the  theory  that  there  were 
debts  of  wliich  Sherman  knew,  he  testifies  he  had  advised 
Sherman  of  them  bv  letter.  He  testifies  later  that  he  never 
reported  these  items  to  Sherman  in  any  manner.  He  is 
constant  in  attempts  to  swell  the  indebtedness.  He  states 
the  debts  of  the  drug  company  were  between  |2,000  and 
|2,200,  when  the  incorporation  took  place.  On  cross-ex- 
amination, he  says  they  were  fl,650.  About  that  time,  he 
reported  to  Sherman  that  the  total  indebtedness  outstand- 
ing was  ^101.92,  including  "outstanding  cigar  bills  of  J180, 
the  sale  of  which  are  guaranteed:"  i.  e.,  a  conditional  debt, 
with  right  to  return.  After  the  incorporation,  he  wrote 
Sherman  that  all  the  bills  excepting  fl,000  to  the  Des 
Moines  Drug  Company  were  old  bills,  coming  due  in  March, 
1908,  and  he  was  glad  to  say  "they  are  ])ractically  all  paid 
lip  now.'-  At  the  time  when  Sherman  sold  out  to  Smith, 
the  actual  indebtedness  consisted  of  three  items,  aggregat- 
ing 193.45,  which  Smith  attempted  to  raise  to  ^180.01,  ad- 
mitting, on  cross-examination,  that  at  least  three  of  the 
items  put  in  by  him  were  not  incurred  until  about  seven 
months  after  Brown  signed.  He  reported  one  of  the  items 
as  being  ^102.  He  testifies  it  was  |76.  Defendants  pleaded 
the  indebtedness  was  f2,300.  Smith  testifies  that,  at  the 
time  of  the  incorporation,  the  inventory  came  to  ^3,000. 
He  advised  Sherman  that  he  was  carrying  $3,000  insurance 
and  needed  f500  more,  and  after  he  bought  Sherman's 
stock,  he  was  still  carrying  -^3,500  insurance. 

4-a 

Is  the  statement  that  the  business   was    a    good    one 
liroved  a  false  one? 

Notwithstanding  the  testimony  of  Smith  to   the  con- 
trary,  it  appears,  by  the  evidence  of  the  record  of  sales, 
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that  the  month  of  May,  1908,  is  about  an  average  one  for 
the  summer  of  that  year,  and  is  a  good  month.  In  that 
month,  the  sales  came  to  l|^88.05.  The  June  sales  fell  some 
|50  short  of  this;  September  and  October  sales  were,  re- 
spectively, 1739.75  and  f801.82, — higher  than  the  sales  in 
May.  The  record  demonstrates  that,  in  the  main,  the 
business  of  1908  was  as  good  as  it  had  been  in  the  three 
years  in  which  its  profits  paid  in  full  the  original  cost  of 
the  store,  |3,721.60,  its  maintenance  and  operation,  and 
the  maintenance  of  Smith.  Smith  testifies  the  bnsiness 
"began"  to  fall  off  after  the  notes  were  signed.  On  Febra- 
ary  29,  1908,  he  wrote  that  payments  to  Sherman  and  extra 
efforts  to  clean  up  small  bills  had  reduced  their  bank  ac- 
count to  |64,  but  that,  as  business  was  holding  up  in  good 
shape,  he  soon  hopes  to  increase  the  deposit  sufficiently  to 
clean  up  what  was  owing  the  Des  Moines  Drug  Ck>mpany, 
and  at  an  early  date;  on  March  16,  1908,  that  business  was 
extremely  quiet  just  then,  but  that  he  had  hopes  of  its  being 
better  as  soon  as  weather  and  roads  became  settled;  on 
July  7,  1908,  that  "the  sales  show  quite  an  increase,  and 
hope  to  make  a  better  showing  this  month."  Two  days 
later,  he  wrote  that  crop  prospects  were  very  promising, 
and  that  he  looked  forward  to  a  good  fall.  On  August  lOth. 
he  wi-ote  that  everything  was  moving  along  nicely,  and  that 
he  expected  "an  excellent  fall  trade;"  on  September  2. 
1908,  "I  am  enjoying  very  good  business  this  week.''  About 
six  weeks  before  the  notes  were  signed,  on  October  11,  1908. 
he  wrote: 

"You  will  note  quite  an  increase  in  sales,  which  in 
crease  I  hope  to  keep  up ;  also  the  collecttion  of  acconnts  I 
have  everj'  reason  to  believe  will  become  very  satisfactorv. 
so  we  may  look  for  something  in  the  shape  of  dividends  be- 
fore manv  weeks." 

Smith  was  buying  this  drug  store  at  the  very  time  the 
notes  were  being  signed;    knew  all  about  it;    and  thought 
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it  worth  buying  at  a  large  price.  Tiiree  months  after  the 
notes  were  signed,  the  sales  ran  substantially  to  those  of 
May,  1908,  which,  as  said,  is  shown  to  be  an  average  good 
month.  After  the  notes  were  signed,  the  store  enabled 
Smith  to  live  and  to  make  14  monthly  payments,  of  flOO 
each.  As  late  as  May  3,  1910,  when  advised  that  Smith 
wag  delinquent.  Brown  wrote  Sherman:  "I  have  under- 
stood that  he  was  doing  a  splendid  business  until  the  last 
few  months." 

It  is  true  that,  during  several  months  of  the  year  1908, 
Sherman  was  not  satisfied  that  the  business  was  being  kept 
up  to  the  proper  pitch,  during  some  of  the  months.  It 
should  be  remembered  these  letters  were  written  in  com- 
ment upon  statements  of  Smith  to  which  we  have  before 
adverted.    Sherman  states  his  views  thus: 

"So  far  as  I  am  able  to  learn,  the  business  had  not,  in 
the  three  years  Smith  was  at  I>ohrville,  suffered  any  loss  of 
volume  of  business  to  any  extent,  though  there  might  have 
been  a  month  here  and  there  which  was  less  or  more." 

Whatever  the  effect  of  these  facts  may  be  upon  scienter, 
they  give  no  support  to  the  substantive  charge  that  the  rep- 
resentations made  by  Sherman  were,  in  fact,  false.  It  has 
DO  tendency  to  prove  that  the  business  was  in  a  ruinous 
condition  because  Sherman,  on  receiving  optimistic  opin- 
ions and  reports  from  Smith,  felt  moved  to  say  that  he 
was,  for  the  time  being,  not  satisfied,  and  urged  Smith 
to  increase  the  volume  of  sales.  Had  the  business,  in  fact, 
been  losing  ground,  and  unprofitable,  these  letters  from 
Sherman  would  bear  on  his  knowing  this  to  be  so.  But, 
where  the  evidence  shows  the  business  was,  in  fact,  not 
suffering,  conplaints  by  Sherman  and  his  urging  an  in- 
crease of  sales  do  not  prove  that  the  business  was  not 
prosx>erou8. 

4.b 

It  is  elementary  that  fraudulent  concealments  on  ma- 
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terial  matters  are  equivalent  to  affirming  a  fact  which  does 
5  PaiNciPAL  AND    "^*  exist.     Story  on  Equity  Jurisprudence, 

^i3meVt  IV"      ^<"^'tion  215;  2  Kent's  Commentaries  •IBS; 

material  facta,    steams  on  Suretyship,  Section  106.    And 
the  doctrine  applies  quite  strictly  in  favor  of  sureties. 

"Thus,  if  a  party  taking  a  guaranty  from  a  surety  con- 
ceals fi*om  him  facts  which  go  to  increase  his  risk,  and  suf- 
fers him  to  enter  into  the  contract  under  false  impressions 
as  to  the  real  state  of  the  facts,  such  a  concealment  will 
amount  to  a  fraud,  because  the  party  is  bound  to  make  the 
disclosure,  and  the  omission  to  make  it  under  such  circum- 
stances  is  equivalent  to  an  affirmation  that  the  facts  do 
not  exist."  Story  on  Equity  Jurisprudence  (12th  Ed.), 
Section  215.  See  Burks  v.  Wonterlin,  6  Bush  (Ky.)20,  22. 
There  are  a  good  many  things  that  operate  to  release 
a  surety;  and  the  six  Iowa  cases  cited  for  appellee  release 
sureties.  The  difficulty  is  that  the  citations  are  irrelevant. 
They  have  no  beanng  on  whether  anything  in  this  record 
works  a  release.  Let  us  take  up  some  of  the  alleged  con- 
cealments,— all  but  one  of  them,  which  will  be  considered 
separately. 

It  is  complained  Sherman  said  the  book  accounts  were 
worth  |1,000,  and  did  not  inform  they  were  worth  not  over 
S400;  that  he  did  not  tell  that  the  tangible  assets  consisted 
of  much  old,  rundown  stock,  bought  of  a  former  owner,  and 
that  it  would  not  invoice  as  much  as  $2,500.  We  think 
the  pleadings  do  not  seek  relief  because  of  such  conceal- 
ment, and  that  there  is  no  evidence  the  book  accounts  were 
not  worth  more  than  f400,  or  that  the  stock  of  goods  was 
in  said  condition. 

The  next  complaint  is,  Sherman  did  not  tell  of  letters 
which  complained  of  the  business  falling  off  from  July 
to  October,  1908.  This  alleged  concealment,  too,  is  not  re- 
lied on  in  pleading.  At  any  rate,  the  sole  materiality  of 
such  complaint  by  Sherman  is  that  it  bears  on  scienter. 
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and  their  eflFect  on  establishing  scienter  is  considered  else- 
where in  this  opinion. 

4-c 

To  be  sure,  Sherman  testified  that  no  mention  was 
made  of  any  debt  owing  to  the  Des  Moines  Drug  Company. 
Some  nine  months  before  the  notes  were  signed,  there  was 
a  debt  due  that  concern ;  but,  at  that  time,  Smith  wrote 
Sherman  an  argument  in  support  of  Smith's  hope  that  he 
would  soon  clean  up  this  debt.  Moreover,  Sherman  had 
assumed  this  debt.  It  is  presumed  he  is  solvent,  and  the 
record  indicates  affirmatively  that  he  is.  For  all  practical 
purposes,  this  item  had  ceased  to  be  anything  that  the 
Lohrville  Drug  Company  would  be  called  upon  to  pay. 

4-d 

Appellees  say  Sherman  admits  he  did  not  inform  Brown 
of  a  debt  owing  the  Lohrville  bank.  This  is  not  very  ma- 
terial, unless  it  appears  that  there  was  a  debt  due  that 
bank,  and  that  Sherman  had  knowledge  of  it.  It  does  ap- 
pear that,  in  February,  1908,  the  drug  company  owed  two 
notes  aggregating  (450.  It  does  not  appear  that  they  were 
owing  to  the  Lohrville  bank.  On  the  contrary.  Smith  wrote 
what  would  tend  to  make  Sherman  believe  there  was  no 
indebtedness  to  said  bank;  for,  on  February  29,  1908,  he 
wrote  that  the  balance  at  the  bank  was  |64,  and  that  he 
hoped  soon  to  increase  it  materially,  and  he  made  no  men- 
tion of  any  indebtedness  owing  the  bank.  The  natural 
construction  of  it  was  to  take  it  as  an  assurance  that,  while 
the  debt  was  small,  it  was  the  bank  that  was  the  debtor. 

4-e 

We  cannot  trace  the  statement  of  Smith  that,  in  Febru- 
ary, 1908,  there  were  two  notes  aggregating  f450,  beyond 
one  note  which  he  claimed  was  a  note  for  f 200,  and  which, 
the  evidence  shows,  was  for  Jl 74.58.  But  this  note  was 
made  before  the  corporation  was  formed,  and  was  not  its 
debt  at  all,  when  the  notes  in  suit  were  signed.    Moreover, 
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it  gives  very  little  support  to  an  allegation  that  material 
indebtedness  was  fraudulently  concealed,  to  show  that  some 
nine  months  before  the  notes  were  signed,  the  drug  com- 
pany owed  |450  in  notes. 

4-f 
It  is  not  so  material  that  Sherman  says  he  did  not  in- 
form of  "the  other  debts,"  as  is  the  question  what  other 
debts  there  were  to  inform  of.  At  the  time  of  the  s<ile, 
and  before  the  notes  were  signed,  Sherman  had,  in  effect, 
relieved  the  corporation  of  the  debt  of  something  like  fl.OOO 
due  the  Des  Moines  Drug  Company.  Eliminating  this,  and 
certain  goods  held  virtually  on  commission,  and  with  the 
right  of  return,  the  debts  of  the  corporation,  at  the  time 
the  notes  were  signed,  consisted  of  $56.83,  due  the  Western 
Bottle  Manufacturing  Company,  |4.80,  due  the  Continental 
Compound  Company,  and  $31.82  due  the  W.  L.  Yetter  Com 
pany, — a  total  of  $93.45.  Some  18  days  before  the  note^ 
were  signed,  Sherman  had  written  Smith  to  reduce  in 
debtedness  materially  within  30  days.  It  is  elementarr 
that  neither  misrepresentation  as  to  or  concealment  of  an 
immaterial  matter  will  release  the  surety.  It  is  said,  in 
Comatock  v.  Oa^e,  91  111.  328,  at  336,  that,  in  order  that 
failure  to  communicate  a  fact  to  a  surety  should  have  the 
effect  of  a  fraud,  "it  must  be  a  fact  which  necessarily  must 
have  the  effect  of  increasing  the  responsibility  of  the  suretr. 
or  operating  to  the  prejudice  of  his  interest."  It  must  be 
a  material  or  inducing  concealment.  Security  Set?.  Bank 
V.  Smith,  144  Iowa  203,  at  210.  Even  if  we  assume,  upon 
the  testimony  of  Smith,  that  Sherman  said  to  Brown  there 
was  no  indebteilne^s,  the  fact  remains  that  the  indebtedness 
was,  as  to  a  business  of  the  size  of  this  drug  store,  trifling. 
In  Chace  v.  Brooks,  5  Cush.  (Mass.)  43,  it  was  held  that 
the  accidental  omission  of  a  small  amount  of  indebtednesi!. 
which  did  not  materially  increase  the  liability  of  the  goar- 
antor,  would  not  release  him.    In  Poicers  v.  Clarke,  127  N 
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Y.  417  (28  N.  E.  402),  the  creditor  said  to  the  surety  that 
the  obligation  of  the  principal  debtor  might  be  as  high  as 
11,000.  In  a  letter  guaranteeing  the  obligation,  the  surety 
said  he  understood  the  indebtedness  would  be  about  |600. 
In  truth,  it  turned  out  to  be  about  J900,  and  It  was  held 
the  parties  had  made  estimates  only,  and  that  there  was 
no  false  representation  which  discharged  the  surety. 

There  is  no  sHeuter.  Aside  from  the  fact  that  the  in- 
debtedness was,  in  fact,  inconsiderable,  Sherman  had  every 
right  to  believe  that  it  was  inconsiderable.  In  February. 
1908,  Smith  wrote  Sherman  that  the  bank  balance  was  un- 
nsually  low,  because  of  extra  efforts  to  pay  bills,  and  that 
there  was  practically  no  need  to  buy  anything.  In  January 
and  in  March,  Smith  wrote  in  a  way  that  advised  Sherman 
the  indebtedness  consisted  of  small  items,  aggregating  a 
small  amount ;  and,  something  like  a  month  before  the  notes 
were  signed,  that  Smith  would  proceed  with  collections  as 
urgently  as  possible,  and  that  he  was  '^satisfied  bills  will 
all  be  paid,  and  something  left  by  December.''  And  Sher- 
man testifies  he  considered  the  debts  of  the  corporation 
were  all  taken  care  of. 

So  far,  we  have  assumed  Shermaji  represented  there 
was  no  indebtedness.  Smith  says  he  did  so  represent.  But 
Brown  testifies  the  statement  was  that  the  concern  had 
"practically  no  other  debts,  but  might  have  said  they  had 
a  few  small  bills,  current  expenses,  or  things  of  that  kind." 
Certainly,  the  record  justifies  such  a  statement  as  that. 

4-h 

The  only  delinquent  taxes  were  |51  for  1900  taxes,  and 
126.56  for  the  second  half  of  1907.  Sherman  did  not  inform 
Brown  of  this  delinquency.  If  we  assume  that  failure  to 
inform  of  this  is  the  equivalent  of  having  represented 
fraudulently  that  it  did  not  exist,  and  that  the  pleadings 
cover  such  a  misrepresentation,  it  remains  tnie  that  a  tax 
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iudebtednens  of  $77.50  can  hai'dly  be  treated  as  a  material 
matter  here.  Be  that  as  it  may,  the  evidence  fairly  Hhows 
that  Rheriuan  had  every  reason  to  believe  no  taxes  were 
delinquent.  He  could  not  have  known  or  suspected  that  the 
taxes  of  1906  were  unpaid.  They  were  due  and  payable  in 
1907,  before  the  drug  company  was  incorporated,  and  long 
before  its  transfer;  and  at  the  transfer.  Smith  had  reported 
no  unpaid  taxes.  Smith  never  included  the  1906  taxes  in 
any  statement  sent  to  Sherman.  On  March  16,  1908,  he 
advised  Sherman  the  taxes  came  to  $47,  and  at  the  end  of 
that  month,  he  sent  a  statement  of  bills  paid,  which  in- 
cluded as  one  item,  "Insurance,  i-ent,  aud  taxes.  $83.15." 

44 

There  is  no  evidence  that  money  was  borrowed  to  par 
debts  an<l  running  expenses. 

The  proof  fails  to  establish  any  right  to  release  the 
sureties  because  of  fraudulent  repre«entatious  to  the  effect 
that  the  trade  was  good  and  that  the  store  was  doing  a 
nice  business.  The  essential  complaint  is  that  it  had  mn 
at  a  loss  for  six  months,  and  was  heavily  indebted.  The 
proof  does  not  so  show. 

V.     At  the  time  when  the  sureties  signed,  injunction 
proceedings  were  pending,  to  restrain  the  drug  company 
from  selling  or  keeping  liquor,  in  violation  of  law.     Sher- 
man knew  of  the  pendencv  of  this  suit,  and 

(i.    IMllXCII'AL    AND 

strety:    ncm-    did    uot   iufomi    BrowH    of    it.      It   is  not 

niatorlal    con- 

roaimont.  charged   that  he   made  any   misrepresenta- 

tion, as  for  instance,  that  no  such  suit  was  pending;  and 
at  this  point,  appellees  rely  upon  the  proposition  that  failure 
to  speak  to  this  point  was  a  fraudulent  concealment,  and  the 
equivalent  of  an  affirmative  fraudulent  misi^epre.sentation 
on  the  point.  For  the  sake^  of  argument,  we  will  assume 
this.  The  question  remains  whether  the  suppression  was 
that  of  a  material  fact.  The  position  of  the  appellees  is 
that  it  is  that,  because  this  injunction  proceeding  was  very 
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detrimental  to  the  businens  of  the  drug  company,  and  caused 
it  great  loss.  The  evidence  does  not  disclose  Sherman  be- 
lieved the  proceeding  was  dangerous.  The  first  knowledge 
he  had  of  the  proceedings  was  given  by  a  letter  from  Smith, 
of  date  September  2,  1908,  in  which  it  was  said : 

'^I  do  not  believe  they  have  very  much  against  us,  and 
hope  we  can  beat  them  to  it.  EBowever,  should  an  injunc- 
tion be  granted,  it  will  be  November  1st  before  it  is  in  ef- 
fect, and  as  there  is  no  local  opposition  at  all  here,  we  be 
lieve  it  can  be  dissolved  at  an  earlv  date.  My  attorney 
and  I  went  through  all  the  reports  since  January,  1908, 
and  could  find  no  error  of  any  kind." 

And  in  a  letter  of  October  11,  1908,  speaking  of  dep- 
oKitions  to  be  taken,  Smith  wrote: 

"I  have  looked  each  witness  up  carefully,  and  am  satis- 
fied that  they  will  do  me  no  harm  at  the  hearing  Friday, 
which  makes  our  case  look  more  hopeful.  Personally,  T 
believe  we  have  an  excellent  chance  to  win  out." 

Sherman  testifies  that,  while  the  proceedings  were 
pending,  there  was  a  question  whether  injunction  w*oul<l 
be  granted.  It  may  be  conceded  the  correspondence  shows 
Sherman  was  of  opinion  that,  if  an  injunction  were  granted, 
it  would  compel  operating  the  business  without  profit,  if 
not  at  a  loss.  Be  that  so,  yet  the  ultimate  claim  of  the 
appellees  is  that,  whatever  might  be  true  of  the  mere  pend- 
ency of  the  injunction  proceedings,  the  entry  of  tlie  iujuuc- 
tion  worked  substantial  injury,  because  the  concern  could 
thereafter  sell  no  liquor;  and  that  this  inability  to  sel! 
liquor  ^'took  away  all  of  that  business,  and  hurt  the  busi- 
ness in  other  ways,  and  hurt  the  town  more  or  less,  so 
that  our  business  fell  off  in  all  lines  by  the  fact  of  that 
injunction ;  and  after  the  injunction  was  granted,  our  sales 
fell  off  at  once, — I  would  say  fully  50  per  cent."  Now,  if 
the  fact  that  business  thus  fell  off  after  the  injunction  was 
granted  settles  that  this  was  due  to  the  granting  of  the  in- 
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jinictioii,  it  would  follow  that  to   conceal  so  injurious  a 
thing  as  this  would  be  the  concealment  of  a  material  mat- 
ter.    But  may  w^e  thus* be  concluded?    The  fact  that  busi- 
ness  fell  off  to  this  extent  is,   as  has  been  seen,  contra- 
dicted by  the  testimony  of  both  Smith  and  Brown.     But 
suppose  it  did  fall  off  to  the  extent  stated,  or  some  material 
extent.    How  does  that  x^rove  that  it  was  due  to  the  entry 
of  a  decree  forbidding  nothing  but  the  unlaw^ful  sale  of 
intoxicating  liquors?    The  right  to  sell  liquor  lawfully  re- 
mained.   If,  then,  the  sureties  have  cause  to  complain  that 
a  material  concealment  was  practiced,  it  is,  in  effect,  ground- 
ed on  the  assertion  .that  they  consider  the  practice  of  vio- 
lating the   liquor   law  a   substantial  business   asset,   and 
would  not  have  signed  the  notes,  had  they  known  the  busi- 
ness was  threatened  with  being  stopped  from  selling  liquor, 
in  violation  of  law.    It  is  said  in  Franklin  Bank  v.  Stevens. 
39  Me.  532,  at  539,  that,  wiiile  many  things  indirectly  af- 
fect the  liability  of  the  surety,   the  misrepresentation  or 
concealment  which  will  release  him  must  be  something  that 
immediately  affects  his  liability,  and  bears  directly  upon 
the  particular  transaction  to  wiiich  the  suretj'ship  attaches. 
The  case  of  the  appellees  is  not  within   this  pronounce- 
ment.    First,  there  is  no  competent  proof  that  the  pend- 
ency of  the  injunction  suit  affected  the  prosperity  of  the 
business,  nor  that  the  injunction  subsequently  entered  did. 
Second,  it  has  been  demonstrated  that  neither  could  have 
caused  anything  w4iich,  in  law  or  good  morals,  is  an  in- 
jury.   It  does  not  lie  h\  the  mouth  of  these  sureties  to  say 
they  would  not  have  become  sureties  if  they  had  been  ad- 
vised that  the  drug  store  was  in  danger  of  being  prevented 
from  selling  liquor  in  violation  of  law.    Now,  it  transpired 
*  that,  upon  the  entry  of  the  injunction,  there  was  some  $400 
to  pay,  in  costs  and  attorney  fees.    As  has  been  said,  Sher- 
man believed,  during  the  pendency  of  the  injunction  pro- 
ceedings, that  they  would  never  result  in  an  injunction. 
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There  is  no  evidence  what  expense,  if  any,  attached  to  the 
mere  pendency  of  the  proceedings.  We  have  held  that  law- 
ful and  substantial  consideration  passed  for  the  notes.  We 
are  disinclined  to  cancel  them  because  plaintiff,  who  be> 
Ueved  they  would  prove  abortive,  did  not  inform  Brown 
that  injunction  proceedings  were  pending,  and,  after  the 
notes  were  signed,  a  cost  and  attorney  fee  bill  of  f400  ex- 
isted. If  paid,  it  took  a  long  time  to  have  it  affect  the  pros- 
perity of  the  business ;  for,  as  has  been  seen,  it  did  not  dis- 
enable Smith  from  making  14  monthly  payments  of  flOO 
each,  nor  prevait  Brown  from  writing,  a  long  time  after- 
wards, that  he  (Brown)  had  understood  the  business  was 

• 

splendid  until  the  last  few  months  before  Brown  so  wrote. 

VI.  The  purpose  was  to  sell  the  shares  for  their  true 
value.  The  parties  estimated  that  value  to  be  93,300,  and 
Smith  says  they  were  worth  not  over  60  per  cent  of  tliat.  It 
is  pleaded  that,  if  the  correct  amounts  of  the  debts  had  been 
deducted,  the  33  shares  would  have  had  an  efjtimated  value 
of  but  |1,800,  and  that,  therefore,  the  estimated  considera- 
tion put  into  the  notes  is  too  large  by  f 966.66;  and  it  is 
additionally  prayed  that,  because  of  mutual  mistake,  the 
notes  should  be  reformed  by  giving  credit  in  |966.66  as  of 
the  date  of  the  note.  There  is  no  proof  that  justifies  ref- 
ormation. 

VII.  Both  sides  urge  that  the  other  was  guilty  of 
laches.  We  have  no  occasion  to  consider  the  claim.  No 
laches  is  pleaded,  nor  is  there  any  substantial  evidence  of 
any.  The  issue  may  not  be  raised  on  this  appeal  for  the 
first  time. 

The  decree  is  reversed.  The  trial  court  will  enter  judg- 
ment for  plaintiff,  as  prayed,  against  the  defendants  Ger- 
trude Smith  and  O.  C.  Brown,  or,  at  his  election,  appellant 
may,  in  rule  manner,  obtain  such  decree  in  this  court. — 
Reversed. 

Ladd,  Evans,  and  Stevbns,  J  J.,  concur. 

Vol.  186  Ia.- 
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Elsa  F.  Ward^  Appellee^  v.  Intubstatb  Businuss  Hbk's  Ac- 
cident Association^  Appellant 

INSUBAKOE:    Negative     Oonditloiui     Precedent.    A  policy  whicb 

1  proTldes  (1)  for  a  general  stated  indemnity  in  case  of  death 
from  accident,  but  (2)  for  a  reduced  Indemnity  In  case  the 
death  results  from  a  particular  kind  of  accident  unlets  $pecir 
fled  exculpating  circumstances  attend  such  latter  accident,  irn* 
poses  the  obligation  on  the  insurer,  in  order  to  escape  by  pay- 
ment of  such  reduced  indemnity,  to  allege  and  prove  that  the 
specified  exculpating  circumstances  did  not  exist. 

PRINCIFLC  APPLIBD:  A  policy  provided  for  a  general  in- 
demnity of  $6,000  in  case  of  accidental  death.  It  also  provided 
for  $1,000  only,  in  case  death  resulted  (1)  from  the  overturning 
of  an  automobile,  or  (2)  from  the  insured's  being  thrown  from 
an  automobile,  unless  the  automobile  (a)  was  struck  by  a  train, 
or  (b)  by  another  automobile,  without  fault  of  the  driver  ot 
the  automobile  in  which  the  insured  was  riding.  The  proofs  ot 
loss  simply  showed  that  death  resulted  from  the  overturning  of 
an  automobile,  and  that  there  were  no  eyewitnesses.    Held: 

(1)  that  the  proofs  were  sufficient  for  a  $5,000  recovery;  and 

(2)  that  the  insurer  must  plead  that  the  automobile  was  not 
struck  by  a  train,  and  was  not  struck  by  another  automobile. 

WOBDS  AND  PHBABES:     ''Unless."    "Unless"  is  often  employed 

2  as  equivalent  to  "except." 

EVIDENCE:    Negative  Conditions.    He  who  so  draws  his  contract 

3  as  to  assume  both  a  general  liability  and  a  special  but  lesser  lia- 
bility dependent  on  a  negative  condition  precedent,  has  the 
burden,  in  order  to  escape  with  the  lesser  liability,  to  prove  that 
the  exempting  conditions  did  not  exist. 

PRINCIPLB  APPLIBD:     See  No.  I. 

Appeal  from  Black  Hawk  District  Court. — ^H.  B.  BonSj 

Judge. 

November  23,  1918. 

Rehearing  Denied  March  12,  1919. 
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Dunshee,  Haines  d  Brody  and  Bickett,  StiHsher  d 
Fartoell,  for  appellant. 

J.  D.  Liffring  and  Edwards,  Longley,  Ransier  d  Smith, 
for  appellees. 

Action  on  an  accident  insurance  policy.  A  demurrer 
to  the  answer  was  sustained,  and,  defendant  having  elected 
to  stand  on  the  ruling,  judgment  was  entered  accordingly. 
Defendant  appeals. — Affirmed. 

Ladd,  J. — ^The  defendant  is  a  mutual  assessment  acci- 
dent association,  and,  on  January  81,  1916,  issued  a  cettifl- 
cate  of  membership  to  G.  L.  Ward,  whose  death  on  April 
1.  iKBDiLiif c« :  10,  1917,  resulted  from  bodily  injury,  ef ■ 
5uiKMl?recedeiitfected,  solely  and  independently  of  all  other 
causes  or  conditions  concurring,  contributing,  or  interven- 
ing, through  external,  violent,  and  accidental  means.  Proofs 
of  death  were  furnished,  but  the  association  refused  to  pay 
the  $5,000  indemnity  claimed.  Its  liability  for  $5,000  was 
denied  in  its  answer,  which  alleged  that,  in  the  proofs  of 
death  furnished  by  plaintiff,  she  made  oath  that  "her  de- 
ceased husband  came  to  his  death  by  the  overturning  of  the 
automobile;"  that  he  "was  instantly  killed,  by  reason  of 
being  caught  under  and  crushed  by  said  automobile  as  it 
turned  ovet;''  and  that  there  was  no  witness  to  the  acci- 
dent or  injury;  and  it  alleged  the  facts  to  be  as  shown.  Tt 
set  out  that  portion  of  "Part  C"  of  the  certificate  stipulat- 
ing that  "the  compensation  payable  for  loss  resulting  from 
the  overturning  of  any  automobile  or  from  the  member  be- 
ing thrown  from  any  automobile  shall  not  exceed  fl,000, 
and  that  the  payment  of  such  sum  shall  discharge  the  as- 
sociation from  all  further  liability,  unless  the  accident  shall 
be  caused  by  the  automobile  being  struck  by  a  railway 
train  or  engine,  or  by  an  interurban  or  street  car,  or  by 
another  automobile,  without  any  fault  upon  the  part  of 
the  driver  of  the  automobile  in  which  the  member  was  rid- 
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ing/'  and  alleged  that,  by  virtue  thereof,  and  under  the 
proofs  of  death  filed,  its  liability  to  the  plaintiff  on  account 
of  the  death  of  her  said  husband  was  limited  to  the  pay- 
ment of  |1,000,  and  that  she  "had  wholly  failed  to  furnish 
any  proof  or  evidence  showing  or  tending  to  show  that  the 
overturning  of  the  automobile  causing  the  injury  from 
which  her  husband  was  killed  was  due  to  the  said  auto- 
mobile being  struck  by  a  train  or  engine,  or  by  an  interur- 
ban  or  street  car,  or  by  another  automobile,  and  that,  by 
reason  of  said  facts  the  plaintiff  has  only  presented  a  claim 
dgainst  it  under  her  proofs  for  the  sum  of  |1,000,"  and  that 
said  amount  had  been  tendered  and  refused. 

To  this  answer  the  plaintiff  demurred,  on  the  ground, 
in  substance,  that  the  facts  pleaded  therein  did  not  consti- 
tute a  defense,  for  that  the  burden  was  on  defendant  to 
plead  any  defense  or  partial  defense  it  might  have,  and 
that  the  provisions  of  "Part  C"  quoted,  constituting  a  limi- 
tation upon  the  amount  of  liability  or  a  partial  exemption 
therefrom,  are  defensive  matters,  and  necessarily  to  be 
pleaded  affirmatively.  In  other  words,  the  limitation  of 
the  amount  of  indemnity  to  {1,000  is  not  consequent  on 
death  "resulting  from  the  overturning  of  any  automobile" 
or  "being  thrown  from  any  automobUe,"  as  pleaded  in  the 
answer;  but,  to  invoke  such  limitation  or  exemption,  it 
must  appear,  and  hence  be  pleaded  by  way  of  defense  (this 
being  omitted  from  the  answer)  that  death  was  not  caused 
by  the  automobile's  '^ing  struck  by  a  railway  train  or 
engine,  or  by  an  interburban  or  street  car,  or  by  another 
automobile,  without  any  fault  on  the  part  of  the  driver  of 
the  automobile  in  which"  the  insured  was  riding.  The 
demurrer  was  sustained,  and  the  controversy  is  with  refer- 
ence to  whether  the  portion  omitted  from  the  answer  should 
have  been  pleaded,  to  constitute  a  good  defense.  Counsel 
for  appellant  concede  that  what  was  pleaded,  i.  e.,  that 
the  insured  was  killed  by  the  overturning  of  the  automobile. 
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must  hare  been  set  up  in  the  answer,  to  be  available  as  a 
defense,  and  such  is  the  voice  of  authority  with  respect 
to  exceptions  or  limitations  on  the  indemnity  stipulated. 
MeClure  v.  Oreat  Western  Acc.  Assn.,  141  Iowa  360. 

In  construing  the  clause  quoted  from  "Part  C"  of  the 
certificate,  much  depends  on  the  meaning  to  be  accorded  the 
word  "unless.''    The  word,  "unless,"  used  in  the  act,  is  thus 

defined  by  Webster:    "Upon  any  less  con- 

2.  W0BD6  AND         condition  than  (the  fact  or  thing  stated  in 

'imiefls.'*  *      «    the  sentence  or  clause  which  follows) ;  if  not ; 

supposing  that  not ;  if  it  be  not ;  were  it  not 
that."  The  Century  Dictionary  defines  the  word  as  mean- 
ing: "If  it  be  not  that;  if  it  be  not  the  case  that,"  etc. 
These  definitions  clearly  indicate,  as  was  said  by  Douglas. 
J.,  in  City  of  Hickory  v.  Sofithem  R.  Co.,  137  N.  C.  189  (49 
8.  E.  202),  "a  negative  condition  precedent,  as  much  so  as 
the  condition  in  a  mortgage  that,  'unless'  the  money  is  paid, 
or  *if  it  be  not'  paid  by  a  certain  day,  the  land  may  be  sold.'' 
This  was  said  in  construing  a  charter  to  a  railway  com- 
pany, awarding  it  the  right  of  way  on  which  constructed, 
"unless  the  owner  or  owners  shall  apply  for  an  assessment 
of  the  value  of  said  lands  as  hereinbefore  directed,  within 
two  years  next  after  that  part  of  said  road  has  been  lo- 
cated.'' 

In  RamsdUl  v.  Wenttoorth,  106  Mass.  320,  a  statute 
providing  that,  when  a  testator  omits  to  provide  for  any 
of  his  children,  th^  shall  take  a  share,  unless  otherwise 
provided  for,  or  unless  it  appears  that  the  omission  was 
intentional,  was  held  to  imply  that  the  burden  of  proof  is 
npon  those  who  would  make  such  intention  appear.  In 
Manmng  v.  Keenan,  73  N.  Y.  45,  a  section  of  the  code  of 
that  state  provides  f#r  the  service  of  an  affidavit  of  title  to 
property  in  the  possession*  of  the  sheriff  on  that  official,  and 
that  thereupon,  the  officer  would  not  be  bound  to  retain 
the  property,  unless  he  should,  on  demand,  be  indemnified. 
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In  commenting  thereon,  the  court,  speaking  through 
Polger,  J.,  observed  that : 

'^The  word  unless  has  the  force  of  ewcept;  its  primary 
meaning  is /unloosened  from/  so  what  follows  in  the  sen- 
tence after  the  word  unless  is  excepted  or  unloosened  from 
what  went  before  it;  and,  though  the  officer  is  primarily 
bound  by  his  process  to  keep  the  property,  or  to  make  de- 
livery to  the  plaintiff,  the  service  of  affidavit  of  claim  sus- 
pends that  obligation  and  he  is  no  longer  bound  so  to  do, 
unless  indemnity  is  given,  when  he  is  again  bound;  and  as 
no  claim  by  a  third  person  was,  without  the  section,  valid 
against  an  officer  who  had  obeyed  strictly  his  process,  so 
none  should  after  that  section  be  valid,  unless  made  as  it 
provided,  and  if  so  made,  then  it  should  be  valid.  For  such 
a  form  of  expression  in  a  statute  sometimes  amounts  to  ab 
affirmative  enactment,  and  in  fact  in  propria  vigore,  con 
fers  all  that  is  excepted  from  a  negative  or  restrictive  pro- 
vision." See  In  re  Estate  of  Pearsons,  110  Cal.  524  (42 
Pac.  960) ;  Alexander  v.  People,  7  Colo.  155  (2  Pac,  894) ;  In 
re  Estate  of  Smith,  131  Cal.  433  (82  Am.  St.  358). 

As  seen,  the  word  is  often  employed  as  equivalent  to 
"except."  That  meaning  could  well  have  been  intended; 
for,  manifestly,  the  clause  following  was  intended  as  a  limi- 
tation on  or  description  of  what  preceded.  The  reduction 
on  the  amount  of  indemnity  was  to  be  upon  the  loss'  being 
caused  by  the  overturning  of  the  automobile,  or  being 
thrown  therefrom,  if  not  caused  by  a  collision,  such  as  de- 
scribed. In  other  words,  the  language  follow^ing  the  word 
"unless"  is  in  the  nature  of  a  limitation,  attached  to  what 
preceded.  The  definitions  of  the  lexicographers  lend  sup- 
port to  this  construction;  for  if  "unless"  be  defined  as 
meaning  "if  not,"  or  "if  it  be  not,"  the  clause  following  is 
made  as  a  limitation  or  description  of  conditions  under 
which  the  general  clause  preceding  shall  apply.  The  lan- 
guage bears  this  construction ;  and,  as  it  must  be  construed 
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most  strongly  against  the  association,  we  are  inclined  to 
concur  with  the  raling  of  the  trial  conrt  in  construing  the 
portion  of  *Tart  C"  of  the  certificate  as,  in  its  entirety,  con- 
stituting an  exception,  rather  than  saying  that  what  follows 
the  word  "unless"  is  an  exception  to  the  exception  preced- 
ing. This  conclusion  finds  support  in  McClure  v.  Oreat 
Western  Ace.  Assn,,  141  Iowa  350,  where  the  policy  pro- 
vided that,  if  accidental  injuries  were  "'received  while  on 
the  roadbed  or  bridge  of  any  railroad  company,  except  while 
crossing  at  a  public  highway,'  the  indemnity  should  be  fop 
one  fifth  of  the  amount  stipulated  in  the  contract  and  for 
one  twentieth  of  the  time;"  and  the  association  insisted 
that,  though  '^he  burden  of  proof  was  on  defendant  to  show 
that  the  accident  occurred  on  the  roadbed  or  the  railway, 
when  this  appeared,  such  burden  shifted  to  plaintiff,  and 
rested  on  him  to  prove  that  it  happened  while  crossing  a 
public  highway.  In  other  words,  defendant  having  proved 
the  exception,  plaintiff  must  establish  the  exception  to  the 
exception.  The  trouble  with  this  contention  is  that  the  last 
supposed  exception  is  but  a  limitation  on  the  first,  and  the 
defendant  is  only  relieved  from  the  larger  liability  when 
the  accident  occurs  on  the  roadbed  elsewhere  than  in  cross- 
ing over  a  highway.  Indeed,  several  courts  have  held  that 
this  limitation  is  implied,  even  though  no  mention  is  made 
of  the  insured  crossing  the  track  where  travelers  have  the 
right  to  be."  The  decision  is  not  put  on  this  last  ground, 
as  counsel  for  appellant  seems  to  think ;  but  the  clause  fol- 
lowing the  word  "except"  was  held  to  be  a  limitation,  and, 
as  we  think,  that  decision  rules  this  case,  if  the  word  "un- 
less" were  to  be  treated  as  equivalent  to  "except." 

The  proofs  of  loss,  then,  were  sufficient  in  stating  the 
manner  of  death  without  negativing  the  exception  as  con- 
strued;   and,  of  course,  sufficient  facta  must  have  becD 
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pleaded  in  the  answer  to  raise  the  defenae 

^'  fttlS^wn^tiSSf:  t*^»*  ^^  beneficiary  was  entitled   to  bnt 

$1,000  as  indemnity.  That  the  exception 
might  be  difficult  of  proof  furnishes  no  justification  for 
changing  this  rule  of  pleading,  nor  can  it  be  said  that,  un- 
der this  construction  of  the  clause,  defendant  was  required 
to  prove  a  negative.  Inasmuch  as  the  defendant  failed  to 
plead  entire  exception,  the  court  rightly  sustained  the  de 
murrer  to  the  answer,  and  its  ruling  in  so  doing  is  approved. 
— Affirmed, 

Preston,  C.  J.,  Evans  and  Stbvbns,  JJ.,..concur. 


Mary  Wbnsbl,  Administratrix,  Appellee,  v.  Chicago,  Mil* 
WAUKBB  &  St.  Paul  Railway  Company,  Appellant 

BAILBOADB:    Self-Preservation  and  BeUance  on  Signals.    The  pre- 

1  sumption  that  a  person  will  act  In  harmony  with  the  recog- 
nized instinct  of  self-preservation,  aided  by  the  legal  right  ot 
deceased  to  rely  on  the  giving  of  warning  signals  by  an  engine 
crew  in  approaching  a  public  crossing,  at  great  speed,  on  a 
dark  night,  may  create  a  Jury  question  on  the  issue  of  deceased's 
negligence  in  entering  upon  such  crossing,  even  though,  under 
other  conditions  of  light  at  the  same  place,  the  deceased  might 
have  had  an  unobstructed  and  safe  view  of  an  approaching 
train  for  a  distance  varying  from  260  feet  to  one-half  mile. 

# 

DEDICATION:    Oondusive  Intent.    Intent  on  the  part  of  an  owner 

2  Of  land  to  dedicate  the  same  for  a  public  highway  will  not  be 
conclusively  presumed  on  a  record  showing: 

1.  That,  for  at  least  20  years,  the  public  had  continuously 
and  generally  used,  aa  a  public  highway,  a  well-defined  railway 
grade,  which  had  been  abandoned  for  switching  purposes. 

2.  That,  during  said  time,  the  public  authorities  improved 
said  way  as  a  public  highway. 

3.  That,  until  about  the  end  of  said  time,  the  railway  com- 
pany maintained  a  crossing  where  said  abandoned  grade 
touched  its  main  line,  but  then  removed  said  crossing,  owing 
to  the  fencing  of  said  way  by  the  presumed  owner  thereof. 
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HIQHWATS:    D«dicatioii  by  Conduct.    Conduct  on  the  part  of  an 

3  owner  of  land,  when  relied  on  to  show  a  conclusive  Intent  to 
dedicate  the  land  for  highway  purposes,  must  be  unequivocal. 
So  held  where  the  record  showed  travel  and  public  improve- 
ment for  many  years,  but  revealed  uncertainty  (a)  as  to  the 
ownership  of  the  land  during  part  of  the  time,  and  (b)  as  to 
the  extent  and  nature  of  the  original  right  in  the  land. 

RAILROADS:     Estoppel  to  Dispute  Public  Nature  of  Crossing.    A 

4  railway  may  not  be  estopped  from  insisting  that,  at  the  time 
of  an  accident,  a  crossing  was  not  public,  when  it  had  removed 
said  crossing  and  ceased  the  maintenance  of  the  same  long  prior 
to  the  accident  in  question. 

Appeal  from  Marshall  District  Court. — Jambs  W.  Willdtt, 

Judge. 

January  20,  1919. 

Behearing  Denied  March  12,  1919. 

Action  for  damages  resulted  in  the  judgment  against 
defendant  from  which  it  appeals. — Reversed, 

Hughes,  Sutherland  d  O'Brien  and  E.  N.  Farmer,  for 
appellant. 

Carney  d  Carney ,  for  appellee. 

Ladd,  C.  J. — The  railway  track  of  the  Chicago,  Milwau- 
kee &  St.  Paul  Railroad  Company  extends  through  the  in- 
corporated town  of  Melbourne  in  an  easterly  and  westerly 

direction,  and  that  of  the  Chicago  Great 

^'  SceMi5«tSm*Md  Western  Railroad  Company  passes  over  it 

|[{^^f  ^^         at  right  angles,  on  an  overhead  crossing. 

Two  hundred  and  flfty-one  feet  east  of  the 
intersection  is  an  overhead  crossing  of  the  highway.  Two 
hundred  and  sixty-three  feet  west  of  the  railway  intersec- 
tion, an  alleged  highway  crosses  the  Chicago,  Milwaukee  & 
St.  Paul  Railroad  Company's  right  of  way  and  tracks.  At 
about  fifteen  minutes  after  six  o'clock  in  the  afternoon  of 
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January  21,  1914,  George  O.  Wensel,  when  about  to  walk 
from  the  north  along  this  alleged  highway  over  the  tracks, 
was  struck  by  a  western  bound  passenger  train,  and  killed. 
The  petition  charges  defendant  with  negligence  in  several 
respects : 

(a)  In  not  having  a  headlight  upon  the  front  end 
of  the  engine,  of  sufficient  power  to  be  seen  at  a  reasonable 
distance,  considering  the  speed  of  the  train;  and,  in  fact, 
having  no  light  at  all,  sufficient  for  headlight  purposes. 

(b)  In  approaching  the  crossing  referred  to,  one  which 
had  been  used  for  years  by  pedestrians  and  teams,  with  the 
full  knowledge  of  the  defendants,  without  sound  of  whistle 
at  a  sufficient  distance  east  of  the  crossing  to  give  notice 
to  anyone  attempting  to  cross,  that  a  train  was  approach- 
ing. 

(c)  In  not  causing  or  having  the  bell  upon  said  engine 
rung  as  an  alarm,  at  a  sufficient  distance  east  of  the  said 
crossing  so  that  persons  attempting  to  cross  should  hear 
it  and  protect  themselves  from  danger. 

(d)  In  operating  the  said  train  and  engine  at  a  danger- 
ous and  excessive  speed,  exceeding  50  miles  an  hour  at  the 
time,  on  the  evening  in  question,  into  and  through  the  limits 
of  the  incorporated  town  of  Melbourne,  aforesaid,  when 
pedestrians  or  teams,  it  might  be  anticipated,  would  be  at- 
tempting to  cross  the  railway  at  the  crossing  in  question. 

(e)  That  defendant,  well  knowing  the  fact  that  the 
crossing  in  question,  being  within  the  limits  of  the  incor- 
porated town  of  Melbourne,  was  used  very  frequently  by 
teams  and  pedestrians,  well  knowing  the  danger  of  high 
speed  with  no  headlight  or  sound  of  whistle  or  bell,  and  at 
excessive  speed,  on  the  occasion  in  question,  negligently  and 
recklessly  operated  its  engine  and  train  in  sudi  manner  as 
to  instantly  kill  George  O.  Wensel,  and  all  by  reason  of  the 
carelessness  and  negUgence  of  the  defendants,  as  aforesaid. 

(f )  That  the  defendant,  contrary  to  the  provisions  of 
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the  ordinance  Bet  forth,  did  operate  the  said  locomotive  en- 
gine and  train,  on  the  occasion  in  question,  negligently,  with- 
in said  town,  and  prior  to  striking  the  said  George  O.  Wen- 
sel,  without  ringing  the  bell  of  the  locomotive  continually, 
as  provided  in  said  ordinance. 

These  charges  of  negligence  were  put  in  issue,  as  was 
plaintiffs  averment  that  decedent  was  without  fault 

I.  Appellant's  first  contention  is  that  the  evidence  con- 
clusively shows  that  Wensel  was  guilty  of  contributory  n^- 
ligence. 

After  completing  the  work  of  the  day  on  the  farm,  de- 
cedent, accompanied  by  Nelson,  walked  along  the  Chicago 
Great  Western  Railway  Company's  track  to  the  bridge  or 
overhead  crossing,  passed  down  the  grade,  and  took  a  well- 
beaten  and  traveled  path  about  30  feet  north  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  tracks,  and  proceeded  along 
the  same  in  westerly  direction  to  the  center  of  the  alleged 
road,  36  feet  north  of  the  north  rail  of  said  track,  and  turned 
south.  Wensel  walked  ahead;  and,  aa  he  stepped  close  to 
the  track,  he  waa  struck  by  the  pilot  beam  of  the  engine, 
and  his  body  thrown  50  feet  The  dotted  line  on  the  annexed 
map  shows  the  course  they  pursued. 

The  jury  might  have  found  from  the  evidence  that,  as 
the  train  approached  from  the  east,  the  whistie  was  not 
blown,  the  bell  was  not  rung,  and  that  the  train  was  mov- 
ing at  a  speed  of  from  40  to  50  miles  per  hour. 

Nelson  testified  that,  when  walking  along  the  path, 
and  at  "2"  in  the  dotted  line,  about  84  feet  west  of  where 
they  turned  to  go  over  the  track,  he  stepped  down  about  6 
feet  to  the  south,  and  looked  for  trains,  but  saw  none; 
that  he  could  see  the  piling  of  the  Chicago  Oreat  Western 
Railway  Company's  overhead  crossing,  but  could  not  see 
the  overhead  wagon  bridge  beyond;  that  the  place  where 
he  stopped  was  8  or  10  feet  above  the  double  track,  and 
from  there  he  followed  Weusel  in  a  westerly  direction,  as 
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recited,  until  5  or  6  feet  behind  him  when  reaching  the 
track;  that  he  did  not  notice  Wensel  looking;  that  he  (wit- 
ness) was  watching  the  footpath  or  wagon  road ;  that  there 
was  an  embankment  toward  the  east,  and,  owing  to  the 
darkness,  he  could  not  see  the  railroad  bridge, — ^merely  an 
oHtline  of  it, — could  not  see  it  plainly. 


iirth 


^ 


I 


"Just  a  few  seconds  before  he  (Wensel)  got  killed,— 
it  was  not  very  many  seconds, — I  saw  a  little  bit  of  a  light 
coming.  It  looked  like  a  switch  light,  off  300  yards.  There 
was  no  other  light  on  the  train.*' 
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He  testified  further  that  he  was  then  5  or  6  feet  back 
of  Wensel)  and: 

'^It  was  a  very  few  seconds  after  I  saw  the  engine  be- 
fore he  was  stnick.  The  engine  was  abont  30  feet  away. 
•  *  *  There  wasn't  a  particle  of  light.  There  was  no 
bell  rung  or  whistle  sounded.  ♦  «  *  There  wasn't  any 
sound  indicating  the  approach  of  a  train.  *  *  *  It 
didn't  take  very  many  seconds  from  the  time  I  saw  the 
train  until  it  hit  him, — ^took  him  out  of  my  hands.  I  pretty 
near  held  him ;  I  tried  to  clutch  him,  but  couldn't^ — ^it  was 
80  quick.  It  was  going  so  fast  that  you  wouldn't  have 
time  to  think  of  what  you  would  do." 

With  reference  to  observing  Wensel,  the  witness  testi- 
fied he  had  not  looked  at  Wensel,  to  determine  whether  he 
was  looking  or  not. 

'^Q.  And  that  is  the  reason  that  you  didn't  notice  him 
look?  A.  No,  sir.  Q.  So  far  as  your  personal  observation  of 
Mr.  Wensel's  head  just  prior  to  the  injury  or  striking,  you 
don't  know  whether  he  looked  east  or  west?  A.  No,  sir;  I 
didn^t  notice  his  head.  Q.  On  coming  down  that  path  from 
the  comer,  can  you  say  whether  or  not  you  noticed  Mr. 
Wensel's  head, — ^in  what  direction  it  was  turned?    A^  No, 


sir." 


Be-cross-examination : 

'^Q.  There  was  an  incandescent  light  in  front  then? 
A.  There  was  no  light  to  speak  of.  There  was  a  light, — 
yes ;  but  it  showed  no  reflection  on  the  ground,  anyway  ;  it 
showed  no  reflection  of  the  light  whatever.  Q.  There  was  a 
light  there?  A.  Yes,  sir.  Q.  And  you  saw  it?  A.  Just  for  a 
second.  Q.  By  looking,  you  could  see  the  light,  couldn't 
you?  A.  Yes,  sir;  that  is  all  you  could  see.  I  saw  the 
light  and  knew  it  was  a  light  and  knew  there  was  a  train 
coming)  and  as  near  as  I  could  guess,  it  was  30  feec  away 
at  that  time,  I  believe  it  was  that  distance  away.  *  *  * 
(^  And  you  didn't  see  him  look  then  ?    A.  No^  sir.    Q.  And 
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yet  you  were  looking  at  him?    A.  Possibly, — yes;   I  was 
looking  at  him,  of  course,  trying  to  get  hold  of  him." 

Be-direct  examination : 

"Q.  Did  you  look  at  him  until  you  tried  to  get  hold  of 
him?  A.  No,  I  didn't  look  at  him  before  till  I  seen  the 
light,  and  then  I  made  a  break  for  him.  There  was  no 
gleam  of  light  on  the  rails  or  track  ahead  of  the  engine." 

He  had  made  a  written  statement,  previous  to  the  trial, 
that  Wensel  was  in  plain  view;  that  he  did  not  see  him 
look  to  the  east,  and  did  not  think  he  looked  in  the  direction 
from  which  the  train  was  coming. 

One  Bollenbacker,  assisted  by  others,  made  experiments 
as  to  how  far  east  they  could  see  from  certain  points  north 
of  the  track  at  the  crossing  in  question.  At  a  point  about 
20  feet  north  of  the  north  track,  they  testified  to  having  a 
clear  view,  looking  east,  for  500  feet,  without  obstruction; 
at  a  point  32  feet  north  of  the  north  rail,  to  having  a  dear 
view  for  262  feet  up  to  the  Chicago  Great  Western  Com- 
pany's overhead  bridge ;  that,  from  the  center  of  this  cross- 
ing to  the  west  end  of  the  embankment  north  of  the  Chica- 
go, Milwaukee  &  St.  Paul  Railway  Company's  track,  the 
distance  was  62  feet ;  that  it  was  26  feet  from  the  top  of 
the  embankment  at  the  west  end  to  the  most  northerly  rail 
and  at  the  bottom,  a  distance  of  20  feet ;  that,  from  a  point 
14  feet  north  of  the  northerly  rail  in  the  crossing,  they  could 
see  past  the  overhead  wagon  bridge ;  that,  from  a  point  6% 
feet  north  of  the  north  rail  at  the  crossing,  they  had  an  un- 
obstructed view  to  the  curve,  approximately  one-half  mile 
away. 

It  is  evident  from  this  that  looking  from  the  pohit 
marked  ^^2"  36  feet  north  and  84  feet  east  of  the  crossing, 
ought  not,  under  the  circumstances,  to  be  regarded  as  the 
exercise  of  the  degree  of  care  exacted  before  undertak- 
ing to  pass  over  the  crossing.  Nelson  does  not  appear  to 
have  looked  again  before  reaching  a  point  6  or  6  feet  north 
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of  the  north  rail,  but  this  was  in  time  to  enable  him  to  avoid 
danger.  The  jniy  might  have  found  that  he  did  not  ob- 
serve whether  Waisel  looked  or  turned  his  head  in  either  di- 
rection ;  and  if  they  so  did,  an  inference  arose  that,  owing 
to  the  natural  instinct  of  self-preservation,  he  was  in  the 
exercise  of  ordinary  care  in  approaching  the  crossing,  and 
such  inference  was  to  be  considered  in  connection  with  all 
the  evidence  adduced,  in  passing  on  the  issue  as  to  whether 
decedent  was  guilty  of  contributory  n^ligence.  Phinney  v. 
IlUnai8  Cent.  B.  Co.,  122  Iowa  488,  492 ;  Lunde  v.  Cudahy 
Packing  Co.,  139  Iowa  688;  Gray  v.  Chicago,  R.  I.  d  P.  R. 
Co.,  143  Iowa  268.  Had  he  looked  at  the  point  in  the  alleged 
road  in  turning  south,  he  could  not  have  seen  beyond  the 
overhead  railroad  crossing,  and  the  train  had.  not  then 
reached  that  point.  As  appears  from  the  experiments,  the 
view  became  more  extended  as  he  approached  the  track. 
The  east  boundary  of  Melbourne  was  the  highway  passing 
over  the  highway  overhead  crossing.  No  stop  was  made 
in  the  town,  and  it  might  have  been  found  that  the  speed 
of  the  train  was  at  least  45  miles  per  hour,  without  anj 
warning,  such  as  sounding  the  whistle  or  ringing  the  bell, 
without  headlight  other  than  one  likened  unto  a  switch 
light  300  feet  away,  and  scarcely  visible,  and  that  the  ^^roar 
of  the  train"  was  unheard  in  front^  as  it  approached  the 
crossing;  and  if  so,  and  something  of  care  might  be  in- 
ferred, there  was  room  for  the  jury  to  find  that  decedent 
was  without  fault  in  what  he  did.  Of  course,  if  he  must 
have,  seen  the  approach  of  the  train,  had  he  done  what  his 
instincts  for  self-preservation  exacted,  nothing  could  be 
gained  by  indulging  in  the  presumption  that  he  so  did.  Nor 
can  it  be  said,  in  view  of  his  right  to  rely  on  the  giving  of 
statutory  signals,  that,  if  none  were  given,  and  the  roar  of 
the  train  could  not  be  heard,  failure  to  listen  necessarily 
constituted  negligence.  It  is  well  settled  that  decedent  was 
not  bound  to  look  and  listen  from  any  particular  point  in 
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the  way,  if,  in  keeping  a  lookout,  he  exerciBed  ordinary  care. 
All  required  of  decedent  was  that  he  exercise  ordinary  care 
for  his  own  safety,  in  approaching  the  tracks;  and  the  evi- 
dence, as  we  think,  was  such  as  to  carry  that  issue  to  the 
juty. 

II.    The  court  instructed  the  jury  that  the  point  where 
Weusel  was  killed  was  on  a  highway  crossing,  and  the  al- 
leged road  along  which  he  was  approaching  it  was  a  pub- 
lic highway,  and  so  shown  to  be  by  the  xxn- 
conclusive  In-      disputed  evidence.     The  situation  will  be 

better  understood  from  an  examination  of 
the  annexed  map. 

The  evidence  showed  that  there  was  a  well-worn  path- 
way from  A  on  the  map,  the  entire  length  of  the  dotted  line; 
and  that,  for  many  years,  chUdren,  in  going  to  and  retam- 
ing  from  school,  and  people  generally,  made  use  of  it   This 
had  continued  many  years.    The  evidence  was  equally  con- 
clusive that,  about  25  or  30  years  prior  to  the  accident,  a 
railroad  track  connected  the  Chicago  Oreat  Western  Rail- 
road and  the  Chicago,  Milwaukee  &  St.  Paul  Railroad,  ex- 
tending from  A  to  B  on  the  map,  for  switching  purposes; 
and  that,  about  25  or  30  years  ago,  this  track  was  removed, 
and  the  swHching  thereafter  done  south  of  the  latter  com- 
pany's track ;  and  that  thereafter,  and  for  20  or  25  years,  the 
wye  from  A  to  B,  and  from  the  latter  point  on  soutli  over 
the  crossing  to  the  business  portion  of  Melbourne,  was  trav- 
eled by  the  public  generally  as  a  highway,  being  made  xm 
of  by  the  inhabitants  generally,  living  east  and  northeast 
of  Melbourne ;   that  the  road  was  improved  by  ibe  incor- 
porated town  of  Melbourne  by  inserting  a  wooden  culvert, 
a  few  years  prior  to  the  trial,  and  making  some  repairs 
thereon ;  that,  throughout  this  period,  the  Chicago,  Mllwati- 
kee  &  St.  Paul  Railroad  Company  maintained  a  crossing  of 
plank  and  dirt  over  its  tracks  eontinaously  up  to  Beoem- 
ber,  1912,  or  in  July  following,  when  the  fence  indicated  on 
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the  map  was  constructed  by  one  Miller,  and  the  company 
lowered  a  portion  of  its  tracks  atid  removed  all  or  a  por- 
tion of  the  planks  from  the  crossing.  Shortly  afterwardi^ 
Miller  constructed  a  gate,  as  appears  on  the  map,  and  he 
and  some  neighbors  persisted  in  the  use  of  this  crossing; 
and,  shortly  after  this  accident,  the  company  restored  the 
crossing  of  plank  and  dirt.  After  the  construction  of  the 
fence,  the  traffic  seems  to  have  passed  south  over  the  wagon 
crossing. 

The  evidence  leaves  no  doubt  that  this  wye  was  clearly 
defined  by  its  elevation  from  the  surface,  it  having  been  pre- 
Tiously  graded  for  the  railway,  and  it  was  continuously  used 
as  a  highway  by  the  public  for  at  least  20  or  25  years,  and 
kept  in  repair  by  those  whose  duty  as  officials  exacted  the 
care  of  streets  and  highways.  Was  this  showing  sufficient 
to  warrant  the  conclusion  that  this  road  had  been  dedicated 
by  the  owner  and  accepted  by  the  public?  Dedication  may 
be  either  express  or  implied.  It  is  express  when  the  pur- 
pose to  devote  a  particular  strip  of  land  to  highway  pur- 
poses is  by  grant,  as  by  deed.  It  is  implied  when  an  in- 
tention to  devote  the  land  to  the  public  use  is  clearly  mani- 
fested by  the  conduct  of  the  owner.  The  animus  dedicandi 
must  exist  in  either  case,  but  in  neither  is  any  particular 
formality  of  words  required.  An  implied  dedication  of 
land  for  the  public  use  as  a  highway  may  be  established  in 
any  conceivable  way  by  which  the  intent  of  the  owner  can 
be  made  apparent. 

'*The  intent  which  the  law  means  is  not  a  secret  one, 
but  is  that  which  is  expressed  in  the  visible  conduct  and 
open  acts  of  the  owner.  The  public,  as  well  as  individuals, 
have  a  right  to  rely  on  the  conduct  of  the  owner  as  indic- 
ative of  his  intent.  If  the  acts  are  such  as  would  fairly 
and  reasonably  lead  an  ordinarily  prudent  man  to  infer  an 
intent  to  dedicate,  and  they  are  so  received  and  acted  upon 
by  the  public,  the  owner  cannot,  after  acceptance  by  the 

Vol.   185  Ia.— 44 
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public,  recall  the  appropriation.  Regard  is  to  be  had  to  the 
character  and  effect  of  the  open  and  known  acts,  and  not  to 
any  latent  or  hidden  purpose.  If  the  open  and  known  acts 
are  of  such  a  character  as  to  induce  the  belief  that  the 
owner  intended  to  dedicate  the  way  to  public  use,  and  the 
public  and  individuals  act  upon  such  conduct,  proceed  as 
if  there  had  been  in  fact  a  dedication,  and  acquire  righto 
which  would  be  lost  if  the  owner  were  allowed  to  redaim 
the  land,  then  the  law  will  not  permit  him  to  assert  that 
there  was  no  intent  to  dedicate,  no  matter  what  may  have 
been  his  secret  intent."  Elliott  on  Roads  and  Streets  (1st 
Ed.)  92  et  8eq. 

As  said  in  Greenleaf  on  Evidence  (16th  Ed.),  Section 
662: 

"The  right  of  the  public  does  not  rest  upon  a  grant  by 
deed,  nor  under  a  twenty  years'  possession,  but  upon  the 
use  of  the  land,  with  the  assent  of  the  owner,  for  such  a 
length  of  time  that  the  public  accommodation  and  private 
rights  might  be  materially  affected  by  an  interruption  of 
the  enjoyment/' 

The  rule  is  laid  down  in  Wilson  v.  HuU,  7  Utah  90  (24 

Pac.  799),  that: 

'The  Intention  of  the  owner  of  the  land  to  dedicate  may 
be  inferred  from  his  acquiescence  in  its  continued  use  bM  a 
'road  by  the  public.  In  order  to  constitute  acquiescence  in  a 
legal  sense,  the  owner  must  know  that  the  public  is  using  his 
land  as  a  road.  There  must  be  an  act  of  the  mind,  a  knowl- 
edge that  the  public  is  using  the  land  as  a  highway,  and  a 
purpose  on  the  part  of  the  owner  not  to  object  A  knowl- 
edge of  the  use  for  such  a  purpose,  without  objection  by 
word  or  act,  may  authoriase  the  inference  that  the  owner 
consents  to  the  appropriation." 

In  Sohettler  v.  Lynch,  23  Utah  306  (64  Pac.  956),  the 
court  declares  that: 

''The  dedication  may  be  inferred  from  longrcontinned 
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use  by  the  public,  with  the  knowledge  of  the  owner,  and 
without  objection  by  him." 

Substantially  the  same  doctrine  is  laid  down  in  Lona- 
coning,  M.  d  P.  R.  Co.  v.  Consolidation  Coal  Co.,  95  Md. 
630  (53  Atl.  420).  See,  also,  Tise  v.  WhitakerHarvey  Co., 
146  N.  C.  374  (59  S.  E.  1012) ;  Hanger  v.  City  of  Dee  Moines, 
109  Iowa  480 ;  Dodge  v.  Hart,  113  Iowa  685 ;  Pence  v.  Bry- 
ant, 64  W.  Va.  263  (46  S.  E.  275) ;  and  City  of  Winchester 
V.  Carroll,  99  Va.  727  (40  S.  E.  37),  in  the  syllabus  of  which 
it  is  said: 

'^Acceptance  may  be  by  such  long  use  by  the  public  as 
to  render  its  reclamation  unjust  and  improper.  Both  dedi- 
cation and  acceptance  may  be  presumed  by  long  user." 

See  Elliott  on  Boads  and  Streets  (1st  Ed.)  140« 

In  Pratt  and  MacKenzie's  Law  of  Highways,  at  page 
35,  it  is  said  that : 

*TVhen  there  is  no  direct  evidence  as  to  the  intention  of 
the  owner,  an  animus  dedicandi  may  be  presumed,  either 
from  the  fact  that  a  way  has  been  maintained  and  repaired 
by  a  public  body,  or  from  the  fact  of  public  user  without 
interruption." 

And  later,  on  page  37 : 

'The  presumption  arising  from  long  uninterrupted  user 
of  a  way  by  the  public  is  so  strong  as  to  dispense  with  all 
inquiry  into  the  actual  intention  of  the  owner  of  the  soil, 
and  it  is  not  even  material  to  inquire  who  the  owner  of  the 
soil  was." 

The  author,  in  Angell  on  Highways,  at  Section  142, 
points  out  that  no  particular  formality  is  required  for  a 
dedication,  and  that : 

"It  may  be  made  either  with  or  without  writing,  by  any 
act  of  the  owner,  such  as  throwing  open  his  land  to  the  pub- 
lic travel,  or  platting  it  and  selling  lots  bounded  by  streets 
designated  in  the  plat,  thereby  indicating  a  clear  intention 
to  dedicate ;  or  an  acquiescence  in  the  use  of  his  land  for  a 
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highway,  or  his  declared  assent  to  such  use,  will  be  suffi 
cient;  the  dedication  being  proved  in  most,  if  not  in  all, 
cases  by  matter  in  pais,  and  not  by  deed.  The  vital  prin- 
ciple of  dedication  is  the  intention  to  dedicate, — ^the  animus 
dedicandi;  and,  whenever  this  is  unequivocally  manifested, 
the  dedication,  so  far  as  the  owner  of  the  soil  is  concerned, 
has  been  made.  Time,  therefore,  though  often  a  very  ma- 
terial ingredient  in  the  evidence,  is  not  an  indispensable  in- 
gredient in  the  act  of  dedication." 

In  Bex  V.  East  Mark,  (1848)  11  Q.  B.  •877,  Lord  Deo- 
man,  C.  J.,' in  passing  on  the  question,  observed  that: 

''The  law,  as  lately  laid  down,  has  led  the  courts  into 
veiy  inconvenient  inquiries.  If  a  road  has  been  used  by  the 
public  between  40  and  50  years,  without  objection,  am  I  not 
to  use  it,  unless  I  know  who  has  been  the  owner  of  it?  The 
Grown  certainly  may  dedicate  a  road  to  the  public,  and 
be  bound  by  long  acquiescence  in  public  user.  I  think  the 
public  are  not  bound  to  inquire  whether  this  or  that  owner 
would  be  more  likely  to  know  his  rights  and  to  assert  them, 
and  that  we  have  gone  quite  wrong  in  entering  upon  such 
inquiries.  Enjoyment  for  a  great  length  of  time  ought  to 
be  sufficient  evidence  of  dedication,  unless  the  state  of  the 
property  has  been  such  as  to  make  dedication  impossible.^' 

In  Da/ives  v,  Hawkins,  8  G.  B.  (N.  S.)  848,  Williams, 
J.,  declared  that : 

''The  law  is  clear  that,  if  there  has  been  a  public  unin- 
terrupted user  of  a  road  for  such  a  length  of  time  as  to  sat- 
isfy the  jury  that  the  owner  of  the  soil,  whoever  he  might 
be,  intended  to  dedicate  it  to  the  public,  this  is  sufficient  to 
prove  the  existence  of  a  highway,  though  it  cannot  be  as- 
certained who  the  owner  of  it  has  been  during  the  time  the 
road  has  been  so  used  by  the  public." 

It  is  clear,  from  these  authorities  and  many  oth^s  that 
might  be  cited,  that  an  intent  to  give  for  a  purpose,  such  as 
to  dedicate  for  the  use  as  a  highway,  must  be  shown  to  exist, 
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as  wdl  as  an  acceptance  of  such  gift  or  dedication;  and 
that  these  essentials  may  be  established  by  circumstantial^ 
quite  as  well  as  by  direct,  evidence,  and  are  to  be  implied 
from  the  conduct  of  the  owner  and  the  acts  of  the  public. 
Persons  are  presumed  to  intend  the  natural  consequences  of 
their  own  acts  or  omissions;  and,  if  the  owner  allows  the 
use  of  a  defined  strip  of  his  land  by  the  public  as  a  highway^ 
and  it  is  improved  as  such  by  the  public  authorities  at  the 
public  expense  for  a  long  period  of  time,  end  all  this  with- 
out objection,  the  natural  and  reasonable  inference  to  be 
drawn  therefrom  is  that  he  intended  to  devote  said  strip 
of  land  to  such  purpose. 

In  addition  to  the  facts  stated,  it  should  be  added  that 
there  was  no  proof  concerning  the  right,  if  any,  under  which 
the  wye  connecting  the  railroads  was  held.    For  all  that 

appears,  it  may  have  be^i  held  under  an 

katkm  by  oob-  easement,     m    which     event    eight    years 
doct. 

must   have  elapsed   before   it   reverted   to 

the  owner  of  the  fee.  See  Remey  v.  Iowa  Cen4»  R.  Co,, 
116  Iowa  133.  If  held  by  deed,  the  ownership  during  this 
long  period  was  not  proven.  Because  of  the  embankment, 
it  may  not  have  been  of  much  use  to  the  owner  of  the  fee  or 
to  the  owner  of  the  abutting  land.  This  may  account  for 
their  putting  no  objection  to  its  use  by  the  public.  Nor 
was  the  ownership  of  the  land  during  the  period  mentioned 
shown,  though  it  appears  that  Miller  owned  the  land 
through  which  the  way  extended,  at  the  time  of  the  trial 
and  for  some  years  previous.  A  highway  existed  at  the 
east  line  of  the  incorporated  town,  passing  over  the  bridge 
onto  the  business  portion  of  Melbourne.  The  use  may  have 
been  merely  permissive,  until  the  construction  of  the  over- 
head crossing.  In  view  of  all  these  circumstances,  which 
should  be  taken  into  consideration  in  connection  with  the 
long  use,  we  are  of  opinion  that  whether  there  was  a  dedi- 
cation of  the  way  as  a  road  should  have  been  submitted  to 
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the  jury,  under  proper  instructions,  and  that  the  court  errea 
in  assuming  that  from  A  to  B  and  on  over  the  crossing  was 
a  public  highway. 

The  appellant  argues  that  the  Chicago,  Milwaukee  &  St. 
Paul  Kailroad  Company  is  estopped  from  insisting  that  the 
crossing  was  not  a  public  crossing,  for  that  they  maintained 

the  same,  and  induced  those  traveling  same 
4.  raxlboads  :   es-  to  make  use  of  it  as  such.    This  conclusion 

toppel  to  dls- 

S?e  o?'?roMiSS;  '*  Obviated  by  the  fact  that,  about  the  first 

of  July,  1913,  the  railroad  company  had 
taken  up  the  crossing,  and  the  wye  had  been  fenced,  and 
that  this  condition  existed  from  then  on  until  the  collision; 
and  therefore,  the  doctrine  has  no  application.  Because  of 
the  error  in  the  instruction  directing  the  jury  that  the  evi- 
dence showed  conclusively  that  the  crossing  was  a  public 
crossing,  the  judgment  must  be  reversed. 

Some  other  rulings  are  complained  of;  but,  as  they  are 
not  likely  to  occur  on  another  trial;  it  is  not  necessary  to  re- 
view them.  For  the  error  pointed  out,  the  judgment  is— 
Reversed, 

Evans,  Preston,  and  Salinger,  JJ.,  concur. 


Brenard  Manufacturing  Company,  Appellant,  v.  J.  D. 
Sketchley  Store  et  al..  Appellees. 

PBINOIPAL  AND  AGENT:    Agent's  LlabiUty  to  Third  Pencofr- 

1  Contracts.  There  is  no  liability  on  the  part  of  an  agent  to  a 
third  person,  where  the  contract  is  in  the  name  of  the  princi- 
pal, and  there  1b  no  claim  of  wrongful  representation  or  lack  of 
authority  to  act. 

PBINOIPAL  AND  AOENT:    Authority  of  Agent — ^Burden  of  Proof. 

2  The  burden  of  proof  is  on  one  seeking  to  charge  a  principal  mi 
a  contract,  to  show  that  the  agent  had  authority  from  the  prior 
cipal  to  sign  the  contract. 
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PABTNEB8HIP:    Creation  and  Beqnlsite*— Supplying  BnUding  and 

3  Funds  to  Bun  a  Store.  Where  the  owner  of  a  store  building  sup- 
plied the  building  and  funds  for  the  operation  of  a  grocery 
store,  under  an  arrangement  whereby  he  was  to  receive  rent 
and  interest,  and  the  storekeeper  was  to  have  all  the  profits,  the 
owner  retaining  title  to  the  stock,  a  partnership  was  not  created. 

PBnroiFAL  Ain>  AOBNT:    Authprlty  of  Agent-<3ontraets— Batill- 

4  cation — Evidence.  Evidence  reviewed,  and  held  that,  where  the 
owner  of  a  store  building  had  supplied  funds  for  the  operation 
of  a  grocery  store,  he  was  not  liable  on  a  contract  made  by  the 
storekeeper  for  the  purchase  of  pianos  and  jewelry  for  use  in  a 
trade  extension  scheme,  he  never  having  authorized,  approved, 
or  ratified  the  contract. 

Appeal  from  Hamilton  District  Court. — ^R.  M.  Wwoht, 

Judge. 

aiARCH  14,  1919. 

Action  to  recover  on  a  written  contract.  There  was 
a  verdict  for  the  defendants  and  judgment  entered  thereon. 
The  plaintiff  appeals. — Affirmed. 

J.  M.  Blake,  for  appellant. 

Wesley  Martin  and  D.  C.  Chase,  Jr.,  for  appellees. 

Evans,  J. — The  contract  sued  on  was  in  the  form  of  an 
order  addressed  to  the  plaintiff,  and  purported  to  be  signed 
by  the  defendants,  or  one  of  them.  Such  order  was  as  fol- 
lows: 

"The  Brenard  Manufacturing  Company  (Not  Incorporated), 

"Iowa  City,  Iowa. 

"P.  O.,  Webster  Oily,  la.,  Aug.  24,  1916. 

"Brenard  Mfg.  Co., 

"Gentlemen: — On  your  approval  of  this  order,  deliver 
to  me  at  your  earliest  convenience,  F.  O.  B.  factory  or  dii^- 
tributing  point,  2  Claxton  pianos,  watches,  silverware  and 
advertising  matter  described  in  this  and  reverse  side,  in  pay- 
ment for  which  I  herewith  hand  you  my  six  notes,  pay 
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able  to  your  order,  aggregating  f  640.  '  If  order  is  not  ap- 
proved and  shipped  by  you,  the  notes  are  to  be  canceled  anil 
returned  to  me. 

'^The  Brenard  Mfg.  Go.  agrees  to  send  their  organizer  to 
us  on  or  before  October  10th,  for  constructive  campaign 
woric  and  for  the  completion  of  district  organization.  Or- 
ganizer to  remain  for  such  a  period  as  Brenard  Mfg.  Co. 
may  deem  necessary,  during  which  time  I  am  to  furnish 
free  the  necessary  conveyance  to  properly  conduct  tfie 
work. 

"You  further  agree  to  conduct  all  the  corresx>ondeDce 
with  district  secretaries,  etc.,  in  conducting  and  managing 
the  entire  trade  extension  campaign. 

"I  agree  to  furnish  you  within  ten  days  names  and 
addresses  of  teachers  and  directors  of  all  schools  in. a  ten- 
mile  area  about  our  store,  with  whom  you  are  to  take  up 
correspondence  immediately. 

"I  agree  to  take  the  shipments  promptly,  carry  out  the 
trade  extension  campaign  plan,  promptly  meet  all  obliga- 
tions entered  into  under  this  agreement,  keep  the  pianos 
well  displayed  in  my  store,  issue  premium  deposit  cheeks  to 
the  amount  of  all  purchases,  and  every  sixty  days  of  this 
contract  to  report  to  you  my  gross  sales,  and  promptly  fur- 
nish you  all  information  you  request  to  enable  you  to  push 
the  trade  extension  campaign. 

"I  hereby  certify  that  my  last  twelve  months  sales  were 
not  less  than  $50,000.00,  and  upon  this  figure  my  next 
twelve  months  sales  to  be  160,000.00,  and  that  if  15/16  per 
cent  of  my  gross  sales  do  not  amount  to  f 640  for  the  next 
twelve  months,  you  will  pay  me  the  deficiency  in  cash,  and 
immediatiely  upon  approval  of  this  order,  send  your  bond 
for  1640.00  to  cover  this  agreement  with  me. 

''In  consideration  of  the  special  methods  set  forth  in 
your  copyrighted  plan  and  the  special  terms  and  agree- 
ments herein,  this  order  cannot  be  countermanded. 
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"Brenard  Manufacturing  Co.'s  Extension  Campaign 
Order.  . 

^'Consists  of  the  following : 

'^2  Claxton  pianos,  mahogany  finish,  represented  and 
described  on  reverse  side. 

'^1  book,  The  Brenard  Mfg.  Go.'s  Trade  Booster 
Methods.' 

"25  posters,  28x86. 

''500  95.00  trading  books. 

'1  set  of  'display  card'  signs. 

"1  electroplate  of  player  piano. 

''1  instructions  for  newspaper  advertising,  which,  if 
done,  is  to  be  without  expense  to  Brenard  Mfg.  Go.   * 

''36  premium  deposit  checks  in  six  colors,  in  denomina- 
tion of  5  cents  to  f  50.00. 

"1  0-Size  ladies'  20-year  gold-filled  watch,  with  15  jewel 
Elgin  or  Waltham  movement. 

"5  0-8ize  ladies'  or  gents'  10-year  gold  filled  watches, 
with  7  jewel  Swiss  lever  movement. 

"1  toilet  set  (comb,  brush,  and  mirror). 

"Queen  Esther  Silverware  (Manufactured  by  Wm. 
Rogers). 

"We  warrant  for  five  years;  any  article  will  be  re- 
placed during  that  time. 

"1  dozen  tea  spoons. 

"1  dozen  dessert  spoons. 

*'l  dozen  table  spoons. 

"1  dozen  knives,  solid  handles. 

*'l  dozen  dessert  forks. 

"1  dozen  soup  spoons. 

"1  child's  set 

"1  cream  or  gravy  ladle. 

*'l  berry  spoon. 

"1  dozen  orange  spoons. 

"^  dozen  butter  knives. 
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^'V^  dozen  sugar  shells. 

^*iy2  dozen  cold  meat  forks. 

'^1  dozen  coffee  spoons. 

"1  dozen  butter  spreaders. 

"1  dozen  oyster  forks. 

"%  dozen  pickle  forks. 

''1  dozen  fruit  knives. 

''Six  due  bills  for  1375.00,  f365.00,  f355.00,  1345.00. 
1335.00,  and  1325.00,  respectively,  each  good  for  one  Clax- 
tou  player  piano  when  accompanied  with  the  difference  in 
cash,  as  designated  by  the  due  bills. 

"Or  when  regular  Claxton  piano,  instead  of  player 
piano  is  desired,  six  due  bills  for  1300.00,  $295.00,  1290.00. 
1285.00,  1280.00,  and  |275.00,  respectively,  each  good  for 
one  Claxton  piano  when  accompanied  with  the  difference  in 
cash,  as  designated  by  the  due  bills.    Price  $600.00. 

"[Signed]  J.  D.  Sketchley,  Store  l?urchasep, 

"By  T.  B.  Keams,  Mgr." 

Attached  to  the  said  order  and  as  a  part  thereof  wei* 
six  purported  promissory  notes  for  a  sum  total  of  $640.  In 
his  argument  the  appellant  treats  his  suit  as  an  action  on 
the  promissory  notes.  It  is  not  such,  except  in  the  sense 
that  the  notes  are  a  part  of  the  contract  above  set  forth. 
The  plaintiff  averred  in  his  petition  "that  the  name  of  -7.  />. 
Sketchley  Store  was  a  trade  name  or  term,  under  which  J. 
D.  Sketchley  and  T.  B.  Keams  were  at  the  time  doing  busi- 
ness, J.  D.  Sketchley  as  proprietor  and  T.  B.  Keams  as 
manager."  We  find  it  difficult  to  get  an  intelligent  con- 
ception of  the  contract  above  set  forth.  We  quote  the  fol- 
lowing explanation  from  the  brief  of  the  appellant: 

"The  Brenard  Manufacturing  Co.,  of  Iowa  City,  if  a 
concern  that  is  engaged  in  what  they  term  a  trade  exten- 
sion business,  whereby  they  sell  to  a  merchant  certain  goods, 
consisting  of  pianos,  jewelry,  etc.,  for  certain  sum,  to  he 
given  awa/y  by  the  merchant  to  the  person,  school,  or  bo- 
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ciety  pnrchasing  the  most  goods  at  the  store,  as  shown  by 
trade  conpons,  which  they  furnish,  together  with  a  mass  of 
advertising  they  send  out  to  customers  and  furnish  an  ex- 
perien<red  canvasser  to  orgawixe  tfi43  territory/^ 

Prom  the  record  as  a  whole,  we  gather  that  the  enter- 
prise consisted  of  some  sort  of  contest,  in  the  nature  of  a 
lottery,  whereby  the  plaintiff  was  to  give  away  to  third  par- 
ties all  the  articles  enumerated  in  the  contract,  as  a  method 
of  so-called  advertising  for  defendants.  The  contention  for 
the  plaintiff  is  that,  under  the  undisputed  evidence,  it  was 
entitled  to  a  directed  verdict  against  both  defendants.  Dis- 
regarding, for  the  moment,  the  objections  of  the  appellees 
that  appellant's  argument  is  not  founded  upon  proper  ex- 
ceptions, we  look  to  the  merits  of  the  controversy. 

I.  Was  the  plaintiff  entitled  to  a  directed  verdict 
against  Kearns? 

Reams  signed  the  contract  and  the  notes  as  purported 
"manager'^   only.     The   petition    specifically    alleged    that 
Sketchley  was  the  proprietor,  and  that  Kearns  was  his  man- 
ager.   Notwithstanding  this  allegation,  the 
1.  pbincipal  and    petition    prayed    judgment    against    both. 
lUbiuty 't?"  hird  There  was  no^allegation  in  the  petition  that 
trmctg.  '  sought  to  charge  Kearns  with  liability  on 

the  ground  that  he  lacked  the  authority 
which  he  assumed,  or  that  he  wrongfully  assumed  to  repre- 
sent his  purported  principal,  when  he  had,  in  fact,  no 
anthority  so  to  do.  Upon  this  state  of  the  pleadings. 
Kearns  must  be  deemed  a  mere  agent;  and  he  was  entitled 
to  a  directed  verdict  on  that  ground  alone. 

II.  Was  the  plaintiff  entitled  to  a  directed  verdict 
against  Sketchley?  The  plaintiff  had  the  burden  of  proof, 
as  against  Sketchley,  to  show  that  Kearns  was  authorized 
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to  fidgn  the  contract.  The  basinew  which 
*'  SlST^Mtho?-    ^®*"*®  managed  was  a  retail  grocexy  rtore 

burden*of°pi?oof.  ^^  groceries  are  included  in  the  contract. 

The  relation  between  Sketchley  and  EearoB 
is  not  easy  of  definition.  Reams  was  a  man  of  business 
experience,  and  without  capital.  Sketchley  was  the  owner 
of  a  store  building.  He  supplied  the  funds  to  place  a  gro- 
cery stock  of  goods  in  such  store  building, 
^*  creatS^Md '      ^"^  turned  it  over  to  Keams  under  an  ar- 

p^ing^buiiding*^'  I'^ugemeut  whereby  Sketchley  was  to  receive 

Tst^^  ^"^  ""*  ?20  a  month  rent,  and  8  per  cent  interest 

upon  the  capital  invested  in  the  stock. 
These  charges  to  Sketchley  were  to  be  paid  out  of  the  prof- 
its, and  the  remainder  was  to  belong  to  Reams.  The  title 
to  the  stock  was  held  by  Sketchley  as  in  the  nature  of  se- 
curity. The  arrangement  between  them,  therefore,  was  not 
a  partnership,  nor  was  it  wholly  a  contract  of  employment. 
It  may  be  said,  also,  that  it  did  involve,  to  some  extent,  the 
relation   of  principal  and   agent.     What  is  clear  is  that 

_  there  was  nothing  in  the  contract  between 

4.  Principal  amd  ^ 

it*"©? *a  * D?**'"  ^'^^t^^^^^^y  8^^  Reams  which  could  be  con- 
fication^evt^^'  struod  to  coufcr '  authority,  either  express 
^®°^**  or  implied,  upon  Reams  to  invest  in  the 

name  of  Sketchley  in  a  lot  of  pianos  and  jewelry,  for  the 
purpose  of  distributing  them  gratis  among  alleged  ticket 
holders.  There  was  no  evidence  that  Sketchley  at  any  time 
or  in  any  manner  authorized,  approved,  or  ratified  the  con- 
tract in  question.  The  plaintiff  named  '^J.  D.  Sketchley 
Store"  as  a  defendant.  The  evidence  is  undisputed  that 
there  was  no  such  entity.  The  store  was  known  locally  as 
"Reams'  Grocery." 

To  go  further  into  the  record,  the  contract  sued  on  dis- 
closes that  the  plaintiff  bound  itself  to  results  in  the  way  of 
increase  of  business,  as  a  result  of  the  advertising  scheme. 


Mar.  1919]  Flbbnbe  v.  Nugent.  701 

The  evidence  is  undisputed  that  there  were  no  results,  and 
that  there  was  no  increase  in  business. 

We  reach  the  clear  conclusion  that  Sketchley,  also,  was 
eotitled  to  a  directed  verdict. 

The  trial  court  was  more  generous  to  the  plaintiff.  It 
sntNuitted  certain  issues  to  the  jury  whereby  a  verdict  might 
have  been  rendered  against  one  defendant  or  the  other,  but 
not  against  both.  The  plaintiff  complains  of  these  instruc- 
tions. It  is  enough  to  say  that  they  were  more  favorable  to 
the  plaintiff  than  it  was  entitled  to,  as  we  have  already  in- 
dicated. .  The  plaintiff's  case  was  properly  dismissed.  The 
judgment  below  is,  accordingly, — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


L.  R.  Flebnbr,  Appellant,  v.  Joseph  Nugent,  Appellee. 

TBIAL:    Items  of  Debit  and  Chredit— Equitable  JnrisdictioiL    That 

1  the  controversy  involves  a  large  number  of  items  of  debit  and 
credit  which  could  be  more  conveniently  tried  to  the  court  is 
not  a  ground  of  equitable  Jurisdiction. 

TBIAL:    Proper  Oalendar — ^Law  iMiies — ^Transfer  in  Toto  to  Equity. 

2  Where  an  action  is  properly  brought  at  law,  the  defendant,  as 
to  the  equitable  issues  tendered  by  his  counterclaim,  is  entitled 
to  have  them  transferred  to  equity,  under  Section  3435,  Code, 
1897,  but  it  is  error  for  the  court  to  transfer  the  entire  case. 

• 

Ajkpeal  from  Polk  District  Court. — Thomas  J.  Outhrib^ 

Judge. 

March  14,  1919. 

On  motiou  of  defendant,  the  entire  cause  was  transfer- 
red to  the  equity  side  of  the  calendar.  From  this  ruling,  the 
plaintiff  appeals. — Reversed. 

Chester  J,  Eller,  for  appellant. 

W.  L.  Stewart  and  Miller,  Parker,  Riley  d  Stewart, 
for  appellee. 
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Preston,  J. — Plaintiff  brought  his  action  at  law  in  sev- 
eral counts.  One  of  these  was  for  a  balance  alleged  to  be  dne 
plaintiff  from  defendant,  under  an  oral  agreement  whereby 
plaintiff  was  to  buy  and  ship  to  defendant  certain  horses; 
another  for  ground  rent  alleged  to  be  due  plaintiff  from 
defendant;  another,  asking  to  recover  on  a  certain  check; 
others  on  written  contracts  for  bam  rent,  wages,  and  so  on. 
It  is  not  necessary  to  set  out  plaintiff's  claim  more  in  de- 
tail, because  appellee  concedes  in  argument  that  plaintiff,  in 
80  far  as  he  states  a  cause  or  causes  of  action  at  all,  brings 
them  within  the  cognizance  of  a  court  of  law.  Defendant 
answered,  setting  up  its  defenses  to  the  several  counts,  and 
asked  that  each  be  dismissed.  Defendant  also  filed  a  coun- 
terclaim against  plaintiff  in  the  sum  of  (215.59,  and  alleged 
that  plaintiff  and  defendant  had  been,  for  two  and  a  half 
years,  engaged  in  the  purchase  and  sale  of  horses  and  mules; 
that  defendant  acted  as  banker  for  plaintiff,  allowing  plain- 
tiff and  his  agents  to  check  and  draw  on  the  general  ac- 
count of  defendant,  and  that,  with  plaintiff's  consent,  the 
accounts  were  kept  in  the  office  of  defendant,  and  upon  the 
books  of  defendant ;  that,  at  various  times,  defendant  pre- 
sented plaintiff  itemized  statements  of  his  account,  which 
were  accepted  by  plaintiff;  that  it  would  require  time  and 
space  to  set  out  the  various  transactions;  but  that,  after 
allQwing  all  just  credits  to  plaintiff,  there  is  still  due  and 
owing  defendant  on  plaintiff's  account,  the  amount  last 
mentioned.  It  was  further  alleged,  by  way  of  amendment 
that  there  were,  from  time  to  time,  charged  to  plaintiff  on  de- 
fendant's books,  various  items  for  freight,  yardage,  feed, 
commission,  insurance,  etc.;  that,  from  time  to  time 
throughout  the  period  aforesaid,  there  were  credited  to 
plaintiff  upon  defendant's  books,  the  proceeds  arising  from 
the  sale  of  the  animals  bought  by  plaintiff  and  his  repr^ 
sentatives  and  turned  over  to  defendant,  the  amount  credit- 
ed in  the  case  of  each  animal  being  determined  by  the  price 
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at  which  said  animal  was  sold,  and  the  expense,  if  any,  in- 
cident to  the  keeping  and  sale  of  said  animals;  that,  as  to 
certain  of  the  horses,  defendant  and  plaintiff  bonght, 
handled,  and  sold  the  same,  as  partners,  and  such  transac- 
tions were  entered  upon  defendant's  books  in  plaintiff's  said 
account;  that  all  the  items  mentioned  in  the  various  ac- 
counts of  the  plaintiff,  and .  referred  to  in  the  petition,  ap- 
pear in  and  affect  the  plaintiff's  account  with  defendant,  as 
the  same  appears  upon  defendant's  books ;  that,  during  the 
period  aforesaid,  plaintiff  and  defendant  hare  had  a  multi- 
tude of  transactions,  involving  the  purchase  and  sale  of  hun- 
dreds of  horses  and  mules,  and  many  thousands  of  dollars ; 
that  the  mutual  accounts  between  plaintiff  and  defendant, 
as  the  same  appear  upon  defendant's  books,  are  voluminous ; 
and  that  many  of  the  items  thereof,  both  of  debit  and  credit, 
are  in  dispute;  and  that,  in  order  to  determine  the  rights 
of  the  parties,  a  mutual  accounting  must  be  had ;  that  the 
account  is  so  voluminous  that  it  cannot  be  set  forth  in  the 
pleading,  or  as  an  exhibit.  The  defendant  prayed  that  the 
court,  by  itself  or  through  a  referee,  take  an  accounting 
and  determine  the  status  of  their  mutual  accounts,  and  that 
thereupon,  defendant  have  judgment  against  plaintiff  for  the 
amount  before  mentioned.  Thereafter,  defendant  moved  the 
court  to  transfer  the  cause  to  the  equity  calendar  and  docket, 
on  the  following  grounds :  (1)  It  appears  on  the  face  of  the 
petition  that  plaintiff's  alleged  causes  of  action  involve  mat- 
tes of  mutual  accounting,  in  connection  witli  the  purchafw 
and  sale  of  horses  and  mules  and  other  business  transac- 
tions. (2)  It  appears  from  the  face  of  the  petition  that, 
in  relation  to  some  of  the  transactions,  plaintiff  and  defend- 
ant were  partners,  and  that  plaintiff's  said  causes  of  action 
involve  an  accounting  between  plaintiff  and  defendant  as 
partners,  in  respect  to  said  transactions.  (3)  It  appears 
from  the  defendant's  answer  and  counterclaim  that  the 
parties  have  dealt  with  each  other  as  vendor  and  purchaser. 
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as  principal  and  agent,  and  at  times  as  partners,  in  a  large 
number  of  transactions  involving  large  sums  of  money,  and 
extending  over  a  period  of  about  two  and  a  half  years;  that 
there  are  mutual  accounts  between  the  parties  which  are 
numerous  and  voluminous,  and  that  the  number  and  nature 
of  the  disputed  transactions  are  such  as  to  render  it  impos- 
sible to  try  said  causes  to  a  jury.  It  further  appears  from 
the  petition,  and  defendant's  answer  and  counterclaim,  that 
the  mutual  accounts  between  plaintiff  and  defendant  are  so 
voluminous,  and  involve  so  many  transactions  which  are  in 
dispute,  that  the  rights  of  the  parties  cannot  be  determined 
except  by  an  accounting  in  equity,  either  by  a  court  of  equi- 
ty or  by  a  referee.  The  motion  to  transfer  was  sustained/ 
and  the  entire  cause  was  transferred  to  the  equity  docket. 

In  regard  to  the  first  two  grounds  of  the  motion,  the 
petition  itself  does  not  show  that  the  action  involves  mat- 
ters of  mutual  accounting  or  partnership.  As  already  stat- 
ed, it  is  conceded  by  defendant  that  the  petition  states  a 
cause  or  causes  of  action  at  law.  This  being  so,  the  action 
was  properly  brought  at  law,  in  the  first  instance.  Code 
Sections  3432,  3433,  and  3434  are  cited.  The  first  section 
provides  that  an  error  of  plaintiff  as  to  the  kind  of  proceed- 
ing adopted  shall  not  cause  the  abatement  or  dismissal  of 
the  action,  but  merely  a  transfer  to  the  proper  docket.  The 
next  section  provides  that  such  error  may  be  corrected  by 
plaintiff'  on  motion.  Section  3434  provides  that  defendant 
may  have  the  correction  made,  where  it  appears  that  wrong 
proceedings  have  been  adopted.  For  the  reasons  before 
given,  these  sections  do  not  apply.  Code  Section  3435 
provides : 

"Where  the  action  has  been  proi)erly  commaiced  by 
ordinary  proceedings,  either  party  shall  have  the  right,  bj 
motion,  to  have  any  issue  heretofore  exclusively  cognisable 
in  equity,  tried  in  the  manner  hereinafter  prescribed  in 
cases  of  equitable  proceedings;    and  if  all  the  issues  were 
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such,  though  none  were  exclusively  so,  the  defendant  shall 
be  entitled  to  have  them  all  tried  as  in  cases  of  equitable 
proceedings.'^ 

Appellee  contends  that  controversies  between  partnern 
growing  Out  of  partnership  accounts  and  transactions,  and 
the  question  as  to  whether  or  not  a  partnership  exists,  are 
matters  of  which  equity  has  jurisdiction,  citing  McRet^nolds 
r.  M4iReynold8y  74  Iowa  89,  91 ;  Erret  i>,  Pritohardy  121 
Iowa  496,  498;  2  Pomeroy  on  Equity  Jurisprudence  & 
Equitable  Remedies  (3d  Ed),  Sections  983-935,  and  other 
cases;  also  that  equity  has  jurisdiction  of  an  accounting 
proceeding  growing  out  of  fiduciary  relations  {Dickinson 
V.  Stevenson,  142  Iowa  567,  571) ;  also  that,  when  the  trial 
exacts  the  examination  of  complicated  mutual  accounts,  the 
cause  may  properly  be  transferred  to  the  equity  side 
(Marks  Hat  Co.  v.  Slatnik,  178  Iowa  370,  372,  and  cases 
cited;  also  MitcheU  v.  Beck,  178  Iowa  786,  794).  In  the 
Marks  case,  the  motion  to  transfer  was  held  to  have  been 
rightly  overruled,  because  the  mutuality  exacted  to  invoke 
equitable  jurisdiction  was  lacking.  As  to  some  of  the  counts 
in  plaintiff's  petition,  it  is  not,  and  could  not  be,  claimed 

that  there  is  any  question  of  mutual  ac- 

1.  Trial:  items  of  counts.     The  fact  that  the  controversy  in- 

deblt  and  cred-  ,  ,  ,  ^  .  -   ,  ,  .^         , 

It:  eqnitatie       volves  a  large  number  of  items  of  debit  and 

Jurisdiction.  '^ 

credit,   arising  out   of   numerous   business 
transactions,  which  could  be  more  conveniently  tried  to  the 
court,  is  not  a  ground  of  equitable  jurisdiction.    Williams 
V.  Herring,  183  Iowa  127.    It  *appears  that  the  books  of  ac- 
count are  in  defendant's  possession.    It  may 

2.  tbial  :  proper     be,  and  is,  doubtless,  triie  that,  as  to  some  of 
iwnes:  Iran*-      the  issues  tendered  by  the  defendant,  he 

f  er  in  toto  to  ,__  ...,,.,  ,  ., 

equity.  would  be  entitled  to  have  them  tried  as  m 

equity,  under  Section  3435  of  the  Code ;  but 
this  would  not  require  the  transfer  of  the  entire  case  to  the 
equity  side.    If  such  equitable  issues  are  sustained  by  the 

Vol.  185  Ia.— 45 
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defendant,  it  might  Anally  determine  the  caae.  But  that 
matter  would  oome  up  later.  We  think  the  trial  court 
erred  in  transferring  the  entire  caae.  Our  conclusion  is 
sustained  by  the  following  authorities :  EUer  v.  NeweU,  159 
Iowa  711;  Tinker  v.  Farmers  8t.  Bank,  178  Iowa  972; 
Duffy  V.  Hardjf  Auto  Co.,  180  Iowa  745. 

Appellant  contends  that  there  is  no  right  to  compulsory 
reference  where  the  items  sued  upon  do  not  constitute  a 
portion  of  a  continuous  account,  and  that  compulsory  ref- 
erence cannot  be  made  in  an  action  at  law,  because  the  case 
does  not  involve  the  examination  of  mutual  accounts,  and 
that  he  may  not  be  deprived  of  his  right  to  trial  by  jury. 
On  these  several  propositions,  he  cites  Mayo  v.  Halley,  124 
Iowa  675;  District  Tuop.  v.  BuUes,  69  Iowa  626;  Tufts  v. 
Norris,  116  Iowa  260 ;  Code  Section  3736.  But  it  is  unnec- 
essary for  us  to  determine  this  question,  because  there  was 
no  reference  ordered  by  the  trial  court.  The  entire  case 
was  simply  transferred  to  equity.  Because  the  court  erred 
in  transferring  the  entire  case,  the  order  is — Reversed. 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


P.  A.  HuDDLBSTUN,  Appellee,  v.  City  op  Webstbb  City  et 

al..  Appellants. 

MUKIOIPAL  OOBPOSATIONS:  Taxation— Agricultural  Lands- 
Electric  Iiight  System.  Lands  within  city  limits,  occupied  and 
used  in  good  faith  for  agricultdral  purposes,  and  not  divided  into 
parcels  of  10  acres  or  less,  are  exempted,  under  Section  616,  Code 
Supp.,  1913,  from  all  city  taxes  except  for  road  purposes,  and 
cannot  be  taxed  for  electric  lighting  purposes,  under  Section 
894,  Subdiv.  6,  Code  Supp.,  1913. 

Appeal  from  Hamilton  District  Court. — E.  M.  McGall, 

Judge. 

March  14,  1919. 
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Suit  in  equity  to  enjoin  the  collection  of  a  municipal 
tax  levied  npon  the  agricultural  lands  of  the  plaintiff. 
There  waJs  a  decree  as  prayed,  and  the  defendant  appeala 
— Affirmed. 

J.  W.  Lee  and  J.  E.  Burnstedt,  for  appellant 

D.  C.  Chase,  for  appellee. 

Evans,  J. — ^The  plaintiff  occupies  a  farm  of  232  acres, 
adjoining  the  city  of  Webster  City.  Some  years  ago,  the  city 
limits  were  extended  so  as  to  include  115  acres  of  such  farm. 
The  area  so  included,  however,  has  never  been  segregated 
from  the  rest  of  the  farm  in  any  manner^  and  the  use  of  the 
entire  farm  for  agricultural  purposes  has  been  continuous 
for  many  years.  The  city  authorities  of  Webster  City  in- 
cluded the  115  acres  within  the  taxing  district  for  electric 
light  purposes,  under  the  provisions  of  Subdivision  6  of 
Section  894  of  the  Code;  and  the  tax  for  electric  light  pur- 
poses was  accordingly  levied  thereon. 

The  plaintiff  predicates  his  right  to  an  injunction 
against  the  levy  and  collection  of  such  tax  upon  Section  61() 
of  the  Code,  which  is  as  follows : 

"No  lands  included  within  said  extended  limits  which 
shall  not  have  been  laid  off  into  lots  of  ten  acres  or  less,  or 
which  diall  not  subsequently  be  divided  into  parcels  of  ten 
acres  or  less  by  the  extension  of  streets  and  alleys,  and 
which^  shall  also  in  good  faith  be  occupied  and  used  for 
i^lricultural  or  horticultural  purposes,  shall  be  taxable  for 
any  dty  or  town  purpose,  except  that  they  may  be  subject- 
ed to  a  road  tax,"  etc. 

On  its  face,  the  foregoing  section  seems  to  fully  and 
unequivocally  cover  the  case.  The  argument  for  api)ellants 
is  that  Section  616  applies  only  to  those  cases  where  city 
taxation  is  imposed  without  corresponding  benefits.  The 
argument  is,  also,  that  the  plaintiff,  by  his  close  proximity 
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to  the  electric  light  system  of  the  city,  is  greatly  b^iefited 
thereby,  both  directly  and  indirectly,  and  that  he  is  actually 
connected  with  the  electric  light  system  of  the*  city,  and 
receives  the  benefit  of  reduced  rates  common  to  all  patrons. 
The  argument  is  not  without  its  force;  but  it  should  be 
addressed  to  the  legislature,  and  not  to  us.  We  must  take 
the  statute  as  it  is.  It  is  true  that  it  was  enacted  many 
years  ago,  and  that  later  developments  aud  modem  condi- 
tions may  call  loudly  for  its  amendment;  but  we  cannot 
amend  it.  We  see  no  conflict  as  between  this  section  of  tbe 
statute  and  Subdivision  6  of  Section  894.  The  provision  of 
the  latter  section  that  the  city  council  may  form  a  taxing 
district  empowers  it  to  eliminate  from  the  burden  of  the 
tax  all  city  property  which  is  not  so  situated  as  to  get  the 
benefit  of  the  electric  light  system.  Section  616  was  under 
our  consideration  in  the  recent  case  of  LaOrange  v.  Skiffs 
171  Iowa  143.  In  the  case  before  us,  there  is  no  room  for 
dispute  as  to  the  good  faith  of  the  use  of  the  lands  Id 
question  for  agricultural  purpose,  and  that  only.  The  find- 
ing of  the  district  court  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Prbston  and  Salingbb,  JJ.,  concur. 


John  el.  Monoghan,  Appellee,  v.  Golue  C.  Bowers, 

Appellant. 

TBIAL:    Instructions — ^Province    of    Jury — ^Materlal    Allegations-- 

1  Failure  to  Define  issues.  Where  the  allegations  of  the  petition 
contained,  in  addition  to  a  material  allegation  of  a  false  repre- 
sentation, numerous  unnecessary  allegations  ot  false  repre- 
sentations, an  instruction  submitting  all  of  such  matters  to  the 
jury  was  improper. 

APPEAIi  AND  EBBOB:    Bevlew— Harmless  Error— Bight  to  Per- 

2  emptory  Instruction.  Where  the  trial  court  could  have  peremp- 
torily instructed  the  Jury  that  the  plaintiff  wae  entitled  to  re> 
cover,  errors  in  the  instructions  in  not  defining  the  issues  were 
without  prejudice  to  the  defendant. 
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FBATTD:    DamagaB— False  Bepresentatlona  as  to  Sale  of  Joint  Prop- 
3    erty.    Where  one  owning  property  Jointly  with  another  was  in- 
duced by  the  latter's  false  representations  as  to  the  price  being 
received  to  Join  in  a  sale  of  the  same,  he  was  entitled  to  one 
half  of  the  amount  for  which  the  property  was  sold. 

Appeal  from  Webster  District  Court. — R.  M.  Wright, 

Judge. 

March  14,  1919. 

AeriON  for  damages  for  false  representations,  whereby 
the  defendant  obtained  from  the  plaintiff  a  relinquishment 
of  plaintiff's  interest  in  certain  property  oyrned  jointly  by 
plaintiff  and  defendant.  There  was  a  v^dict  for  the  plain- 
tiff, and  the  defendant  appeals. — Affirmed, 

Healy  d  FavUle,  for  appellant. 

Price  dc  Bumquist,  for  appellee. 

Evans,  J. — I.  The  plaintiff  and  defendant  were  sever- 
ally engaged  as  real  estate  agents  in  Webster  County.  In 
November,  1915,  they  became  jointly  interested  as  owners  of 
a  certain  property  known  in  the  record  as  the  "Kepler  prop- 
erty," situated  in  Otho,  and  incumbered  by  a  mortgage  of 
11,000.  In  February,  1916,  the  plaintiff  relinquished  his 
interest  in  the  property,  at  the  request  of  the  defendant,  for 
a  consideration  of  |250. 

Under  the  evidence,  the  one  material  allegation  of  false 
representation  in  the  petition  is  that  the  defendant  falsely 
informed  thfe  plaintiff  that  he  had  sold  the  property  to  one 
Apland  for  |1,500, — that  is  to  say,  for  |500  over  and  above 
the  f  1,000  incumbrance;  whereas,  in  truth,  the  defendant 
had  contracted  with  Apland  for  a  price  of  about  ^3,500,  con- 
sisting of  fl,000  in  cash,  J1,000  in  the  assumption  of  the 
mortgage,  and  |1,450  in  two  properties  situated  at  Kalo,  and 
worth  f 850  and  f  600  respectively. 
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Upon  discovery  of  the  alleged  fraud,  the  plaintiff  repu- 
diated his  alleged  relinquishment  and  his  acceptance  of 
Jf250  therefor,  and  claimed  to  recover  from  the  defendant 
one  half  of  the  proceeds  realized  from  the  sale  to  Apland, 
less  the  sum  of  J250  already  received  by  him. 

Not  content  with  the  one  material  allegation  of  fraud 
which  we  have  above  set  forth,  the  plaintiff  set  forth  in 
his  petition  numerous  other  alleged  false  representations, 
being  12  op  15  in  number,  and  serving  no  other  function 
than  to  hamper  the  court  in  a  concise  submission  of  the 
case.  These  additional  allegations  were  set  forth  by  the 
trial  court  in  its  statement  of  issues  as  follows : 

"And  he  furthei*  avers  that,  after  he  and  said  defendant 
became  jointly  interested  in  said  property,  the  defendant 
for  the  purpose  of  swindling  and  defrauding  the  plaintiff, 
falsely  and  fraudulently  represented  to  the  plaintiff  that 
said  property  was  worthless,  that  the  people  living  in  said 
community  and  in  and  about  Otho  were  intensely  clannish, 
bore  a  bitter  hatred  to  the  members  of  the  Catholic  church, 
of  which  plaintiff  was  a  member;  and  he  stated  to  thi*' 
plaintiff  that  the  best  thing  that  he,  the  plaintiff,  could  do 
would  be  to  sell  said  property  for  little  or  nothing,  or 
said  property  would  be  destroyed,  after  it  became  known 
that  plaintiff  herein  was  a  part  owner  of  said  property ;  and 
defendant  further  represented  to  the  plaintiff  that  said 
property  was  not  worth  to  exceed  $1,500,  and  that  the  de- 
fendant knew  that  the  said  property  was  not  of  a  greater 
value  than  $1,500;  whereupon  plaintiff  herein  informed 
the  defendant  that  he  would  take  the  property  at  $1,500.00 
and  live  there  himself;  and  defendant  then  falsely  and 
fraudulently  stated  that  plaintiff  would  make  a  great  mis- 
take if  he  purchased  said  property  and  lived  in  said  home, 
for  the  people  would  not  tolerate  plaintiff  and  his  family 
in  said  community,  because  they  were  members  of  the  Cath- 
olic church;   and  that  the  children  in  and  about  Otho  and 
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Kalo  were  of  a  vicious,  criminal  kind;  that  it  would  not 
be  safe  for  the  children  and  daughters  of  the  plaintiff  to 
attend  said  school ;  that  they  would  be  assaulted  and  abused 
on  their  way  to  and  from  school;  and  plaintiff  avers  that 
all  of  said  representations  were  false  and  well  known  to  be 
false  by  the  defendant,  when  he  made  them,  and  that  the 
same  were  made  to  the  plaintiff  with  the  intention  to  de- 
fraud this  plaintiff  and  made  him  part  with  the  ownership 
of  said  property  for  a  sum  much  less  than  it  was  worth; 
and  plaintiff  avers  that  he  believed  all  of  said  representa- 
tions of  said  defendant,  and  relied  upon  the  truthfulness 
of  the  same,  and  upon  the  superior  information  of  the  de- 
fendant as  to  conditions  in  Otho." 

Instruction  3,  given  by  the  court,  was  as  follows: 

^Tou  are  instructed  that  the  burden  of  proof  is  on  the 
plaintiff  to  establish^  by  a  preponderance  of  the  evidence, 
all  the  material  allegations  contained  in  his  petition  not 
admitted  by  the  defendant  in  his  answer:  that  is,  he  must 
establish  the  truth  of  each  of  the  following  propositions: 

"First.  That  the  defendant  made  to  him  certaA/n  rep- 
resentations, 

"Second.  That  said  representations  were  false. 

"Third.  That  defendant,  on  making  the  said  represen- 
tations, knew  them  to  be  false. 

"Fourth.  That  defendant  intended  that  plainlK?  sh»nilil 
rely  upon  the  truth  of  said  representations. 

"Fifth.  That  plaintiff  did  rely  upon  the  truth  of  said 
representations. 

"Sixth.  That,  by  reason  of  the  reliance  upon  the  truth 
of  said  representations,  the  plaintiff  made  to  defeml^Mjt  a 
transfer  of  his  interest  in  said  property. 

"Seventh.  That  plaintiff  has  been  damaged  by  reason 
of  his  reliance  upon  the  truth  of  the  repi*esentatioiis  as 
made  by  the  defendant,  and  the  amount  of  said  damage. 

"If   plaintiff   has   established    each    of   the   foregoing 
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propositions  by  a  preponderance  of  the  evidence,  he  shonld 
recover  in  this  case/' 

The  appellant  complains  of  this  instruction  in  that  it 
left  the  jury  wholly  in  the  dark  as  to  which  representations 
were  material  and  which  were  not ;  that  it  advised  the  jury 

that  the  burden  was  on  the  plaintiff  to  prove 
^'  ttons^' province  "^^^21*^  representations;"  and  that  no  oth- 
mat"/iai  aiie-  ^^  gnide  was  laid  down.  It  must  be  con- 
fo  ^dpflne  'fssues.  Ceded  that  the  instruction  is  subject  to  crit- 
icism in  this  respect.  While  pleaders  cast 
much  unnecessary  work  upon  the  trial  judge,  by  indiscrimi- 
nate pleading,  the  duty  still  remains  to  the  judge  to  en- 
lighten the  jury  as  to  the  very  questions  upon  which  it 
must  pass.  Trial  judges  should  be  fearless  to  separate  the 
wheat  from  the  chaff,  and  to  commit  themselves  definitely 
and  concretely  to  the  material  and  controlling  issues  upon 
which  the  jury  must  pass,  in  order  to  render  an  intelligent 
verdict.  The  only  wheat  in  plaintiff's  pleading  in  this  case 
is  the  allegation  already  indicated.  The  others  were  mere 
chaff,  and  should  have  been  sifted  out  and  blown  over  the 
tailboard  by  the  instructions.  By  a  later  instruction  "A,'' 
the  controlling  question  was  laid  before  the  jury  as  fol- 
lows: 

"At  the  request  of  the  plaintiff,  I  give  you  the  follow- 
ing instruction,  numbered  A,  to  which  you  will  give  the 
same  force  and  effect  as  if  the  same  had  been  given  to  yon 
on  the  court's  own  motion: 

"A.  The  undisputed  evidence  shows  in  this  case  that 
the  plaintiff  and  the  defendant  were  the  joint  owners  of 
the  Kepler  property,  and  in  this  connection  you  are  told 
that  if,  in  this  case,  you  find  that,  before  the  plaintiff  parted 
with  his  interest  in  the  property  in  question,  the  defendant 
unknown  to  the  plaintiff,  had  already  sold  the  property  for 
a  greater  sum  than  the  sum  he  represented  to  the  plaintiff 
he  had  received  for  the  property,  and  that  the  plaintiff  was 
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damaged  thereby,  fraud  would  be  presumed  as  a  matter 
of  law." 

Whether  this  latter  instruction  was  sufficient  of  itself 
to  cure  the  shortcoming  of  the  third  instruction,  we  will 
not  stop  now  to  inquire.     An  examination  of  the  record 

discloses  the  state  of  the  evidence  to  be  such 
"•  il^^^  ^^    .    ^'**  to  render  the  instruction  complained  of 

rSht^\^  pS?'*  quite  nonprejudicial,  and  we  turn  thereto. 

emptory  instruc  j^  jg  undisputed  that  the  defendant  did  ob- 
tain from  the  plaintiff  a  relinquishment  of 
his  interest  in  the  property  on  a  basis  of  a  valuation  of  |1,- 
500;  that  the  plaintiff  believed  that  such  was  the  price  at 
which  the  defendant  had  sold  the  property  to  Apland ;  that 
the  defendant  disclosed  to  him  nothing  to  the  contrary: 
and  that  the  defendant  had,  in  fact,  sold  the  property  to 
Apland  for  a  price  greatly  in  excess  of  such  sum.  Plaintiff 
testified  that  the  defendant  expressly  stated  to  him  that 
$1,500  was  the  sum  that  he  received.  The  defendant  does 
not  admit  this  statement,  but  does  admit  that  he  did  not 
disclose  the  price  that  he  had  received.  His  only  excuse 
for  his  conduct  is  that  he  claims  to  have  had  an  oral  un- 
derstanding, entered  into  some  weeks  before,  that  the  plain- 
tiff would  take  f 250  for  his  interest.  He  does  not  claim 
that  he  had  any  valid  agreement  to  that  effect.  This  state 
of  the  evidence  left  nothing  for  the  jury  at  this  point.  The 
trial  court  could  have  peremptorily  instructed  the  jury  that 
the  plaintiff  was  entitled  to  recover  to  the  extent  of  one 
half  the  amount  realized  under  the  contract  already  entered 
into  with.  Apland.  This  would,  of  itself,  dispose  of  every 
question  involved  in  Instructions  3  and  A.  It  would  leave 
nothing  for  the  consideration  of  the  jui:y  but  the  question  of 
the  measure  of  recovery,  to  which  we  next  give  our  at- 
tention. 

II.    By  Instruction  4,  the  trial  court  instructed  the 
jury  that  the  measure  of  plaintiff's  recoveiy  would  be  one 
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half  of  the  amount  which  the  defendant  obtained  for  the 

property,  estimating  the  Kalo  property  at 

'  ages'^'faiBe'rep-    its  reasonable  value,  as  shown  by  the  evi- 

to  sale  of  Joint  dence,  less  the  $250  already  received  by  plain- 
property. 

tiff.  This  was  a  correct  instruction.  The 
plaintiff  had  assented  to  the  Apland  sale.  He  was  entitled 
to  one  half  the  proceeds  thereof.  In  legal  effect,  his  share 
had  been  converted  by  the  defendant.  The  measure  of  his 
recovery,  therefore,  was  the  reasonable  value  of  the  prop- 
erty thus  converted.  No  other  errors  are  assigned  by  ap 
pellant.    The  judgment  is,  therefore, — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


MuLEONBY  Manufacturing  Company,  Appellee,  v.  Anfix 

O.  Weeks  et  al..  Appellants. 

TBIAL:    InstructionB — ^Province  of  Jury— Siaterlal  Faets.    Instruc- 

1  tlon  submitting  to  the  jury  the  question  as  to  whether  a  person 
was  "guilty  of  any  of  the  material  false  acts  or  representations 
charged"  was  improper,  where  there  was  in  the  instructions  no 
guide  to  the  Jury  as  to  what  false  acts  should  be  deemed  mate- 
rial. 

FALSE  PRETENSES:     Elements  of  Offense — Check  without  Funds  for 

2  Property.  The  delivery  of  a  check  in  payment  of  goods  was  a 
representation  that  it  was  good,  and  would  be  paid  on  presenta- 
tion; and  where  the  buyer  securing  possession  of  the  goods  knew 
that  the  check  was  false,  and  that  there  were  no  funds  to  pay 
the  same,  he  was  guilty  of  the  crime  of  cheating  by  false  pre- 
tenses. 

APPEAL  AND  EBSOB:    Review— Harmless  Error— Right  to  Direct- 

3  ed  Verdict.  Where  one  was,  under  the  issues,  entitled  to  a  di- 
rected verdict  in  his  favor,  and  secured  a  verdict  from  the  jury, 
error  in  instructions  held  nonprejudicial. 

BAlTKRUPTCnr:     Ownership  of  Property — Securing  Ooods  by  False 

4  Pretenses — Rescission  of  Sale.  The  seller  of  goods  to  an  in- 
solvent buyer  who  obtained  possession  of  the  same  by  giving  a 
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false  check  has  the  right,  upon  nonpayment  of  the  check,  to  re- 
scind  the  sale  and  recover  the  goods,  and  can  enforce  such  right 
against  the  buyer's  trustee  in  bankruptcy;  and  a  demand  upon 
buyer's  assignee  for  benefit  of  creditors,  who  was  a  former  em- 
ployee of  the  buyer's,  held  a  sufficient  election  to  rescind;  and 
such  a  recovery  does  not  work  a  preference  under  the  Bank- 
ruptcy Act. 

Appeal  from  Wright  District  Court. — H.  E.  Fry,  Jndge. 

March  14,  1919. 

Action  of  replevin  against  the  defendant  Weeks  and 
his  successors  in  title  to  recover  property  obtained  by  Weeks 
from  the  plaintiff  by  false  and  fraudulent  representations. 
There  was  a  trial  to  a  jury,  and  a  verdict  for  the  plaintiff. 
The  defendant  appeals. — Affirmed. 

Kenpon,  Kelleher  d  Hanson,  for  appellants. 

P.  F.  Nugent  and  Sylvester  Flynn,  for  appellee. 

Evans,  J. — ^The  ultimate  defendant,  Woodward,  is  a 
trustee  in  bankruptcy,  who  is  entitled,  as  such,  to  the  pos- 
session of  the  estate  of  the  defendant  Weeks,  as  a  bank- 
rupt. Weeks  was  a  merchant,  operating  stores  in  the  small 
towns  of  Holmes  and  Hardy,  each  a  few  miles  distant  from 
Fort  Dodge.  The  plaintiff  was  a  manufacturing  concern, 
located  at  Fort  Dodge,  and  engaged  in  selling  its  product 
to  retail  dealers.  It  had  dealt  with  Weeks  for  two  or 
three  years.  In  July,  1916,  Weeks  placed  an  order  for 
goods  to  the  value  of  1802.70.  He  was  at  that  time  al- 
ready indebted  to  the  plaintiff  in  the  sum  of  over  f  600. 
The  plaintiff  boxed  the  goods  ordered  in  July,  but  refused 
to  part  with  the  same  until  Weeks  should  make  a  substan- 
tial payment  upon  the  existing  indebtedness.  On  Septem- 
ber 28, 1916,  Weeks,  desiring  to  obtain  the  goods  ordered  in 
July,  delivered  to  the  plaintiff  his  check  for  |223.47,  to 
apply  on  the  past-due  account.    The  plaintiff,  relying  upon 
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the  check  as  being  gocxl  for  the  amount,  delivered  the  July 
order.  The  check  was  delivered  by  Weeks  to  a  traveling 
agent  of  the  plaintiff's,  who  sent  the  same  by  mail  to  the 
plaintiff,  and  the  plaintiff  sent  the  same  by  mail  to  the 
Bank  of  EDolmeS;  upon  which  it  was  drawn,  and  where  it 
went  to  protest.  There  had  been  no  funds  there  to  meet 
such  check  on  the  date  thereof,  or  on  any  later  date.  Weeks 
made  an  assignment  for  the  benefit  of  his  creditors,  and 
absconded.  Later,  a  petition  in  bankruptcy  was  filed,  and 
the  estate  is.  now  in  the  bankruptcy  court.  The  claims  al- 
lowed against  it  amount  to  more  than  |25,000,  and  the  total 
assets  are  a  little  more  than  $3,000.  The  foregoing  are 
the  salient  facts  in  the  case. 

I.  The  appellant  complains  that  the  instructions  of 
the  trial  court,  in  its  statement  of  the  issues,  embodied  the 
entire  petition,  without  discrimination,  and  that  they  did 
not  in  any  manner  advise  the  jury  as  to  what  were  the  ma- 
terial allegations  necessary  for  the  plaintiff  to  prove,  in 
order  to  recover.  The  instructions  are  fairly  subject  to 
criticism  in  the  respect  indicated.  The  petition  was  rather 
prolix  in  its  allegations.  Under  its  allegations,  a  right  of 
recovery  could  be  predicated  upon  either  one  of  two  or  more 
grounds : 

(1)  That  Weeks  had  obtained  the  possession  of  the 
goods  from  the  plaintiff  by  false  pretenses,  in  that  he  had 
delivered  to  the  plaintiff  a  false  check,  knowing  it  to  be 
false,  and  knowing  himself  to  be  insolvent,  and  that  the 
plaintiff  had  received  the  same  believing  it  to  be  good. 

(2)  That  Weeks  had  obtained  the  goods  by  false  pre- 
tenses, in  that,  knowing  himself  to  be  insolvent,  he  con- 
tracted for  and  received  the  goods,  with  an  intent  not  to 
pay  for  them. 

Other  allegations  in  the  petition  were  quite  immaterial, 
except  so  far  as  they  were  evidentiary,  and  bore  upon  the 
grounds  here  set  forth.    The  question  to  be  determined  by 
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1.  Trial:  in«truc-  ^^^  ^^^^  ^'^'^  "^*  ^^^  Submitted  by  In- 
S^^upy^'mSe*  struction  5,  complained  of,  in  the  broad 
^^  '*^  statement  that,  "if  it  is  shown  that  Weeks 

was  guilty  of  any  of  the  material  false  acts  or  repiJesenta- 
tions  charged."  Other  than  the  foregoing,  there  was  no 
guide  to  the  jury  as  to  what  false  acts  should  be  deemed 
material. 

Upon  the  record  before  us,  however,  we  think  that  the 
failure  of  the  instructions  in  this  regard  is  not  available 
to  the  appellant  for  the  purpose  of  a  reversal.  The  first 
ground  upon  which  the  plaintiff  has  predicated  its  claim, 
as  we  have  set  forth  above,  is  sustained  by  the  undisputed 

record.    Weeks  was  insolvent.    He  presented 

^'  raK8*8^^ie-     ^  ^^^^^  check,  knowing  it  to  be  false.    He 

f«Se*:  diw*       obtained  thereby  the  possession  of  the  goods 

tor**Jroperty^     >"  Controversy.     The  delivery  of  the  check 

was  a  representation  that  it  was  good,  and 
would  be  paid  on  presentation.  t*ji  obtaining  possession  of 
the  goods  thereby,  Weeks  became  guilty  of  the  crme  of 
cheating  by  false  pretenses.    State  v^Fowton,  166  Iowa  181. 

The  reliance  of  the  plaintiff  upoji  the  check 

*'  bSob?'  review :  ^^  ^^^  proven  without  dispute.    We  think 

riSt^?  dJ"' '  it  clear,  therefore, , that  the  plaintiff  was  en- 

rected  yerdict.      |.|||g^  ^^  ^  directed  verdict,  though  it  did  not 

ask  for  one.  Having  obtained  its  verdict  from  the  jury,  it 
may  defend  the,  same  on  the  same  grounds  upon  which  it 
might  have  demanded  a  directed  verdict.  The  fact  that  it 
was  entitled  to  a  directed  verdict  renders  errors  as  to  other 
issues  nonprejudicial. 

We  do  not  overlook  that  the  defendant  pleaded  the 
n^Ugence  of  the  plaintiff  in  not  discovering  the  insolvency. 
We:  think  thi^  contention  has  no  support  in  the  record,    If 
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it  did,  and  if  it  were  found  that  the  plaintiflf 

^*  owneMhip^of*      ^^ff^t  to  have  known  of  the  insolvent  con- 

Ef|^|S^5i  ^'''''  dition    of    Weeks,    the    plaintiff   still   had 

false  pretenses :  .    i  .       -  -i  .  % 

resdasion  of       H    right    to    rely    upon    the    genmneness 

sale 

of  the  check,  and  to  assume  that  Weeks  had 
the  funds  on  deposit  at  the  bank  to  meet  the  same. 

It  is  also  urged  by  the  appellant  that  there  was  no 
notice  of  rescission  given  to  Weeks,  or  to  his  assignee  or 
trustee.  There  was  an  immediate  demand  for  the  posses- 
sion of  the  goods.  It  was  made  upon  Worra,  the  assignee 
and  former  employee  of  Weeks.  Weeks  had  absconded. 
The  demand  was  a  suflScient  election  to  rescind.  The  goods 
were  at  that  time  in  their  original  boxes,  unopened,  and 
were  in  such  condition  when  taken  on  the  writ  of  replevin. 
We  think  the  plaintiff  was  clearly  entitled  to  retake  the 
goods.  The  exercise  of  such  right  by  the  plaintiff,  or  the 
recognition  of  it  by  the  court,  does  not  work  a  preference 
in  violation  of  the  provisions  of  the  Federal  statute;  nor 
is  it  inimical  in  any  way  to  the  Federal  law.  The  judg- 
ment below  is — Affirmed. 

Ladd^  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


B.  F.  Bead,  Appellant,  v.  Board  of  Supervisors  of  Hamil- 
ton County  et  al..  Appellees. 

DBAINS:  Assessments — Failure  to  Object  to  Improvement.  Where 
1  a  landowner  in  a  drainage  district  was  notified  that  the  purpose 
of  including  his  drainage  district  in  a  new  dlBtrict  was  for  the 
improvement  of  outlet,  and  the  plan  and  estimate  of  the  cost 
of  the  outlet  were  made  known  in  advance,  and  he  made  no 
objection  at  time  of  inclusion,  he  cannot,  as  to  the  assessments 
made,  object  that  he  received  no  benefit,  or  that  the  proposed 
cost  of  the  new  improvement  was  greater  than  the  propssed 
benefit  to  the  entire  district. 
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IXBAIN8:  AMasBments — SnAciency  of  Eyidence  m  to  BenoiltB.  Bvi- 
2  dence  reyiewed»  and  held  that  a  drainage  district  was  benefited  by 
improvement  of  its  outlet  through  establishment  of  another  dis- 
trict, and  that  assessment  of  benefits  against  lands  of  owner  was 
moderate,  and  not  disproportionate  to  the  other  aasessments 
made. 

Appeal  from   Hamilton  District   Court. — R.    M.   Wright, 

Judge. 

March  14,  1919. 

Appeal  from  a  draiBage  assessment.  In  the  district 
court,  the  assessment  made  by  the  board  of  supervisors  was 
confirmed.  Prom  such  order,  the  plaintiff  appeals. — Af- 
firmed. 

Wesley  Martin^  for  appellant. 

Chase  d  Chase  and  J.  M,  Blake,  for  appellees. 

Evans,  J. — The  drainage  district  in  question  is  known 
as  the  Hunter  Joint  Drainage  District.  This  district,  in 
its  organization,  was  made  to  include  a  previous  drainage 
district,  known  as  th^  Read  District.  The  purpose  of  the 
inclusion  of  the  Bead  District  was  to  deepen  and  extend 
the  outlet  for  a  distance  of  a  few  hundred  feet.  In  the 
original  improvement,  as  made  in  the  Bead  District,  the 
tile  outlet  was  made  to  discharge  into  an  open  ditch.  A 
bulkhead  was  constructed  at  the  mouth  of  the  tile.  The 
open  ditch  extended  for  a  few  hundred  feet  toward  a  creek. 
The  grade  line  of  the  open  ditch  was  nearly  level,  and  the 
water  moved  therein  very  sluggishly ;  so  that  it  had  partial- 
ly filled  up  with  silt,  and  had  thereby  submerged  the  mouth 
of  the  tile  outlet.  This  was  the  purported  reason  for  im- 
proving such  outlet,  and  for  including  the  Bead  District 
within  the  Hunter  Joint  District.  The  plaintiff's  farm 
was  included  within  the  Bead  District,  and  had  been  heavily 
assessed  for  the  improvement  therein  constructed.     The 
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proposed  assessments  against  the  40-acre  tracts  in  his 
quarter  section  farm  were  as  follows :  |51.t>8,  1146.03, 
193.67,  119.38. 

The  plaintiff  has  argued  here  that  the  assessments  are 
wholly  void  because  of  certain  irregularities  on  the  part 
of  the  commissioners  in  making  the  same.  The  appellees 
urge  upon  our  attention  that  no  such  contention  was  made 
before  the  supervisors.  The  point  of  appellees  appears  to 
be  well  taken.  We  find  that  the  objections  presented  to 
the  board  of  supervisors  were  directed  to  and  were  an  am- 
plification of  two  general  grounds  of  attack:  (1)  That 
the  proposed  assessments  were  excessive;  (2)  that  they 
were  inequitable. 

Taking  up  the  second  ground  of  attack  first:  Were 
the  assessments  against  the  plaintiff  inequitable,  as  com- 
pared with  other  assessments  in  the  district?  On  this 
question,  the  plaintiff  himself  has  testified  with  a  candor 
which  is  very  creditable  to  him.  He  has  expressly  conceded 
that  his  assessments  are  not  higher  proportionately  than 
those  of  other  landowners.  His  claim  that  the  assessments 
are  excessive  is  predicated  upon  the  theory  that  all  the  as- 
sessments for  the  outlet  improvement  are  excessive.  The 
testimony  of  witnesses  in  his  behalf  is  that  the  Bead  Dis- 
trict obtained  no  benefit  from  the  change  in  the  outlet.  To 
put  it  in  another  way,  it  is  contended  that  the  cost  of  the 
new  outlet  far  exceeded  its  benefit  to  the  district.  The  pro- 
ceedings which  included  the  Bead  District 
^*  ?8^ment8 : '  within  the  Hunter  Joint  District  were  1^- 
Jwt°toto-*'"  ular.  The  purpose  of  such  iridusloit  wa« 
provement.  published ;  the  plaintiff  was  notified;   The 

plan  of  the  outlet  arid,  the  estimate  of  its  cost  were^aHmade 
known  in  advance.  The  plaintiff  made  no  objection  at 
that  time.  He  is  in  no  position,  therefore,  to  gay  that  he 
received  no  benefit.    He  is  likewise  precluded  from  saying 
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that  the  proposed  cost  was  greater  than  the  proposed  bene- 
fit, as  applied  to  the  entire  district. 

Upon  the  evidence  in  the  record,  we  are  satisfied  that 
a  substantial  benefit  was  conferred  upon  the  Read  District 
bv  the  improvement  of  the  outlet.    The  amount  of  the  actual 

benefit  received  could  be  only  a  matter  of 

^'  SSJ^ntB^anffl.  estimate,   and   at  best,   an   approximation. 

g>?r      The  amounts  assessed  against  the  various 

tracts  of  the  plaintiff's  farm  are  apparent- 
ly moderate.  Concededly,  they  are  not  disproportionate. 
The  order  of  the  district  court  is,  therefore, — Affirmed. 

Ladd^  C.  J,,  Preston  and  Salinger^  J  J.,  concur. 


Christian  Sorbnson,  Appellant,  v.  Wright  County  et  al., 

Appellees. 

DRAINS:  ABBeflsment  of  Benefits— Beduction  of  AssesBments.  Ehi- 
dence  reviewed,  and  held  that  asseesments  made  against  land- 
owner for  the  drainage  ditch  were  inequitable,  and  should  be  re- 
duced. 

Appeal  from  Wright  District  Court. — R.  M.  Wright,  Judge. 

March  14,  1919. 

Appeal  by  plaintiff  from  an  assessment  of  benefits  re- 
sulted in  the  dismissal  of  the  petition,  and  plaintiff  appeals. 
— Modified  and  affirmed. 

Berry  &  Hill,  and  Nagle  d  Nagle,  for  appellant 

Birdsall,  McOrath  d  Archcrdy  for  appellees. 

LAnn^  C.  J. — Drainage  Ditch  No.  19  had  been  estab- 
lished with  its  southern  boundary  extending  along  the 
north  line  of  the  northwest  quarter  of  the  northeast  quarter 
of  Section  3  of  Township  92  North,  Range  24  West  of  the 

Vol.  186  I  a. — 46 
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5th  P.  M.  Prom  near  the  northwest  corner  of  this  40,  the 
boundary  extended  in  a  northerly  and  northwesterly  direc- 
tion; and  from  near  the  northeast  comer  of  said  40,  said 
boundary  extends  northeasterly  across  the  Minneapolis  & 
St.  Louis  Railway,  in  the  southwest  comer  of  the  south- 
east quarter  of  Section  26,  in  Township  93.  The  outlet  of 
this  district  consists  of  a  tile  drain,  laid  in  a  depression 
or  creek,  beginning  about  three  miles  north  of  the  south 
boundary  of  District  No.  19,  where  the  tile  emptied  into 
said  creek  and  flowed  in  a  southwesterly  and  then  easterly 
and  southeasterly  direction  into  the  Iowa  River,  about  two 
miles  from  the  outlet  of  District  No.  19.  A  petition  was 
filed,  August  3,  1914,  praying  for  the  establishment  of  a 
distri<;t  south  of  that  above  mentioned,  and  an  engineer 
was  appointed  to  survey  and  report  upon  the  feasibility  of 
establishing  such  a  district,  and  of  the  construction  of  an 
improvement  for  the  drainage  thereof.  He  reported  favor- 
ably thereto,  and  his  report,  as  subsequently  amended,  was 
adopted  by  the  board  of  superv'isors,  and  the  drainage  dis- 
trict duly  established  as  No.  117,  and  the  improvement  con- 
structed. The  area  of  the  district  thus  established  con- 
sistecL  of  2,532.92  acres,  and  included  the  following  described 
lands  of  appellant,  which  were  assessed  for  benefits  by 
the  board  of  supervisors  as  indicated: 
Description      Sec.        Twp.    Range    Acres   Amount 


NEi^  NEi/4 

3 

92 

24 

51 

1758.50 

NW14  NE14 

3 

92 

24 

49 

920.72 

SW14  NE14 

3 

92 

24 

37 

599.40 

NE14  NWi4 

3 

92 

24 

22 

366.25 

SEi/4  NWi/4 

3 

92 

24 

15 

202.50 

The  owner  had  filed  objections  before  the  board  of 
supervisors  to  the  commissioners^  report,  and  these  were 
overruled.  He  appealed  to  the  district  court,  and,  on  hear- 
ing,  the  assessments  as  made  by  the  board  of  supervisors 
were  confirmed. 
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The  improvement  consisted  of  a  tile  main,  extending 
from  the  Iowa  Kiver  along  the  creek  up  to  about  50  feet 
above  the  tile  outlet  of  District  No.  19,  a  distance  of  14,200 
feet,  the  tile  being  36  inches  in  diameter  at  the  river,  and 
26  inches  at  the  junction  with  the  outlet  of  District  No. 
19.  There  were  six  laterals,  all  short  except  No.  2,  which 
was  11,000  feet  in  length.  The  tile  main,  as  will  be 
observed,  carries  the  water  gathered  in  the  tile  main  of 
District  No.  19,  and  the  lands  thereof  were  assessed  in 
order  to  cover  its  portion  of  the  expense,  or  {6,224.01.  The 
sum  of  $18,117.99  was  assessed  against  the  lands  of  Drain- 
age District  No.  17,  including  thosfB  of  appellant.  About 
2,000  feet  of  the  26-inch  tile  and  1,500  feet  of  the  28-inch 
tile  were  laid  in  the  creek  in  appellant's  land,  and  a  lateral 
10-inch  tile,  300  feet  long,  lies  wholly  in  one  of  the  adjoin- 
ing 40's.  The  purpose  of  this  was  to  catch  the  water  com- 
ing from  the  northeast.  WhUe  the  main  drains  the  land 
withih  the  creek's  embankments,  it  is  also  valuable  in  furn- 
ishing an  accessible  outlet,  which  tends  to  enhance  the 
value  of  the  land  beyond  the  banks  of  the  creek.  The  banks 
of  the  stream  as  it  enters  appellant's  land  are  well  defined, 
estimated  to  be  12  or  15  feet  above  the  bottom  of  the  creeks 
and  are  high  all  the  way  through  such  land.  The  strip  of 
land  between  them  is  drained  by  the  improvement,  and  Is 
from  12  or  14  to  150  feet  wide,  extending  from  near  the 
northwest  comer  of  the  NW%  of  the  NE14  of  Section  3, 
through  its  west  line,  then  back  in  a  southeasterly  direc- 
tion, then  northeasterly  into  the  40  east,  and  then  in  a 
general  southeasterly  direction.  Its  area  is  estimated  to 
be  from  5  to  8  acres.  Appellant  estimated  that  about  8 
or  10  acres  in  the  northwest  portion  of  his  land,  ''along  the 
road  or  the  county  line,"  were  level,  and  required  some 
drainage,  and  his  son  testified  that,  prior  to  the  improve- 
ment, the  ''water  didn't  run  over  the  banks  of  that  defined 
channel,  only  when  we  had  extra  heavy  rainfall ;"  that  all 


724  SouENsoN  V.  Wright  Couxty.  [185  Iowa 

the  land  in  the  five  40's  was  tillable,  except  4  or  5  aci'es  iu 
the  hog  pasture;  that  some  surface  water  came  from  the 
land  north,  and  some  from  that  to  the  east. 

Pritchard  swore  that  the  NEl^  of  the  NWi/4  of  Sec- 
tion 3  was  high,  dry  land,  with  drainage  toward  the  east; 
that  the  land  of  Sorenson  is  high,  except  where  the  ravine 
is,  and  there  it  was  wet,  but  not  swampy,  and  was  eajrilj 
drained^ 

Lynch  thought  that  every  pai-t  of  the  Sorenson  land 
could  be  cultivated,  except  that  along  the  ereek. 

It  is  apparent,  from  the  evidence  of  the  several  wit- 
nesses, that  the  benefits  derived  from  the  improvement  by 
the  appellant's  land,  in  addition  to  the  drainage  of  the  strip 
along  the  creek,  are  those  of  being  furnished  an  outlet  at 
a  short  distance  into  which  to  carry  the  water  from  about 
8  or  10  acres  near  the  north  line  and  the  4  or  5  acres  in 
the  hog  pasture  and  from  the  higher  lands,  which,  com- 
petent authorities  say,  may  be  greatly  benefited  by  tile 
drainage.  The  difficulty  of  measuring,  with  any  degree  of 
certainty,  the  money  value  of  the  benefits  derived  and  to  be 
derived  from  an  improvement  is  apparent,  and  we  shall 
not  undertake  such  measurement.  Section  1989-al2  of  the 
Code  Supplement,  1913,  requires  that  the  entire  outlay  in 
establishing  the  drainage  district  and  constructing  the  ini 
provement  shall  be  apportioned  equitably  among  the  sev- 
eral tracts  of  land  included  in  the  district;  and,  therefore, 
the  issues  are  whether  this  has  been  done,  and  if  not,  what 
changes  should  be  made  in  the  way  of  deductions  from  the 
assessments  against  appellant's  land,  to  accomplish  this 
purpose.  These  can  only  be  ascertained  from  a  comparison 
of  the  several  tracts  of  land  and  the  assei^ments  levied 
against  them.  The  evidence  related  to  the'  land  of  but 
three  persons  other  than  apx)ellant,  and  these  may  be  set  out, 
with  name,  location,  acreage,  and  assessment: 


Name. 

Descriptioi 

£.  Luick 

SE  NE 

E.  Luick 

NE  NK 

J.  H.  Reese 

sw  ^W 

J.  JUL  Reese 

SE  NVV 

J.  H.  Reese 

NE  SW 

Aug.  Hunst 

JJVV  SW 

Aug.  Hunst 

SW  SW 

Aug.  Hunst 

SE  SW 

92 

35 

?1,180.()0 

92 

36 

734.29 

93 

31 

649.43 

93 

33 

521.94 

93 

36 

442.70 

93 

37 

639.36 

93 

39 

639.36 

93 

39 

442.70 
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Description  Section  Twp.  Acreage      Amount 

2 
2 

35 

35 

35 

35 

35 

35 

Pritehard  was  familiar  with  the  land  of  Luick^  and 
testified  that,  prior  to  the  establishment  of  the  drainage 
dijstrict,  the  SE^  NE14  was  mostly  swamp. 

^'I  don^t  know  how  many  acres,  but  would  say  the 
principal  part.  I  would  say  30  acres  of  it  was  swamp. 
Taking  the  40  acres  just  north  of  the  one  I  have  described, 
NE^  NE14  of  Section  2, — that  is  partly  low,  swampy  land, 
and  some  of  it  was  dry.  I  should  judge  that  about  one 
half  of  that  would  be  low  and  swampy,  something  like  20 
acres.  Q.  How  would  the  south  tract  of  the  E.  Luick  land 
compare  with  the  NE  NE  of  Section  3  of  the  Sorenson 
land?  A.  Well,  there  is  no  comparison.  One  is  high,  dry 
land,  and  the  other  is  low,  flat  land." 

The  witness  then  explained  that  the  south  40  of  the 
Luick  land  is  very  level,  low,  and  swampy,  while  the  40 
of  Sorenson's  is  quite  high,  except  along  the  creek,  but  not 
swampy;  that  the  wet  land  of  Luick  is  marsh  or  swamp, 
and  the  dry  land  thereof  is  river  bottom ;  that  the  N^  of  the 
NE^  of  Section  3  beyond  the  creek's  embankment  is  more 
level,  and  the  water  stands  there  longer,  but  may  be  readily 
drained  into  the  outlet,  though  the  areas  requiring  drainage 
are  small;  while  Luick's  40's  were  about  one  half  swampy, 
and  untillable  before  the  improvement  was  made. 

Lynches  testimony  tended  to  corroborate  that  of  Prit- 
ehard, the  former  saying  that  the  Luick  land  was  ''pretty 
wet    •    •    •    it   was   awful   bad   to   do   anything  with 
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*  *  *  the  wild  hay  was  very  nice"  upon  "the  east  side;" 
that  he  didn't  know  "whether  there  was  much  water  stand- 
ing upon  that  the  greater  part  of  the  year;"  that  "it  was 
all  cut  up  with  kind  of  ditches;"  that  "30  acres  of  the  80 
cQuld  have  been  cultivated." 

The  Chicago  Great  Western  Railroad  Company's  right 
of  way  extended  diagonally  over  Luick's  south  40  and  the 
corner  of  the  north  40,  and  this  accounts  in  part  for  an  area 
of  only  35  acres  in  the  SE14  NE%  of  Section  2  and  36  acres 
in  the  NE14  NEi4  thereof.  The  tile  main  passes  over  the 
land  from  east  to  west.  A  350-foot  10-inch  lateral  connects 
w^ith  this  main  from  the  south,  and  Lateral  2  of  20-inch  tile 
runs  from  the  tile  main  north  near  the  west  line  of  tlie  40 
and  on  near  the  west  line  of  the  north  40  a  little  more  than 
half  way,  when  it  turns  to  the  northwest. 

It  will  be  noted  that  Luick's  south  40  has  more  tiling 
than  any  40  belonging  to  appellant.  The  north  40  has 
less  than  either  of  the  two  40's  of  the  N^^  of  Section  3. 
Indeed,  the  system  provided  about  the  same  amount  of 
drainage  for  the  two  BO'S.  Luick's  80  contains  71  acres  of 
land,  and  that  of  appellant,  174  acres,  but  there  were 
swampy  and  marsh  lands  in  Luick's  80  of  about  50  acres; 
while  in  appellant's  land,  there  were  5  to  8  acres  along  the 
creek  bottom,  and  but  12  or  15  acres  outside,  requiring 
drainage.  In  other  words,  more  than  twice  as  much  land 
in  Luick's  80  required  drainage  as  in  the  Sorenson  80. 
Moreover,  the  character  of  the  land  was  such  as  to  receive 
much  greater  benefit  per  acre  than  the  Sorenson  landi  And 
yet,  the  assessment  on  the  Luick  land  was  nearly  f27  per 
acre,  while  that  against  the  entire  body  of  Sorenson  land 
was  a  trifle  more  than  |16  per  acre.  We  are  of  opinion 
that  the  assessment  levied  according  to  the  benefits  on  ap- 
pellant's land  is  proportionately  much  greater  than  that 
against  the  land  of  Luick,  and  that  the  record  so  demon- 
strates. 
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In  comparing  appellant's  land  with  that  of  Hunst  and 
Reese^  it  should  be  noted  that  Lateral  2  crosses  the  NE^ 
of  the  SV2  of  the  SWi/4  of  Section  35,  belonging  to  Hunst, 
in  a  northeasterly  direction  through  the  NE14  of  said  quar- 
ter section,  across  the  southwest  comer  of  the  NW14  of 
said  section,  over  its  west  line,  and  then  curving  to  the 
northeast,  and  following  the  ravine  in  a  northeasterly  di- 
rection. Pritchard  testified  that  the  SWl^  of  the  NW%  was 
"mostly  level  and  rather  high,"  and  that  the  drain  ran 
along  a  ravine,  which  became  more  shallow  toward  the 
north ;  that,  "before  the  water  could  escape  from  that  land*, 
it  would  have  to  go  through  this  tile,— didn't  get  out  nature 
ally  until  the  tile  was  constructed, — not  only  a  small  por- 
tion of  it;"  that  the  ^^2  of  the  NEi/4  of  Section  3  was 
very  similar  to  this  80-acre  tract  of  Reese's,  "similar  in  lay 
of  land  and  character  of  drainage  that  would  be  necessary." 
The  witness  thought  the  SEl^  of  the  SWi^  of  Section  35 
a  little  diyer  than  the  Sorenson  land,  and  that  this  40, 
with  the  one  west  of  it,  belonging  to  Hunst,  was  very  simi- 
lar to  the  NV^  of  the  NEi/4  of  Section  3,  belonging  to  Soren- 
son, with  the  difference  that  the  latter  was  a  little  nearer 
the  outlet.  He  also  thought  that  the  S%  of  the  SW%  of 
Section  35  was  similar  to  the  Sorenson  land,  above  de- 
scribed. 

Lynch  considered  "the  east  part  of  the  Reese  land 
pretty  wet.  It  was  flat.  Water  would  stand  on  there  part 
of  the  year  in  ponds,  until  it  dried  out."  He  declared  that 
the  north  40  of  the  Sorenson  land  was  much  better  than 
the  north  80  of  the  Reese  land;  that  the  Hunst  land  was 
**pretty  wet,  too  wet  land ;"  and  that  the  Sorenson  land  "is 
lots  the  best.  It  is  dryer  and  better  in  every  way,  and 
higher  land.    The  drainage  is  about  alike." 

We  are  not  persuaded  that  the  difference  in  accessibil- 
ity of  Lateral  2  as  an  outlet  for  the  drainage  of  the  land  in 
the  SW14  of  Section  35  is  enough  to  oflPset  the  difference 
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between  the  character  of  this  land  and  that  of  Sorenson, 
and  doubt  whether  the  higher  assessment  of  the  S^^  of  the 
NWi/4  of  Section  35  is  sufficient  to  offset  the  greater  bene- 
fits received  from  the  improvement  over  those  enjoyed  by 
appellant.  The  average  assessment  per  acre  on  these  aii 
40's  of  land  seems  much  less  proportionately  than  the  assess- 
ments against  the  five  40's  of  Sorenson ;  while  the  assess 
ments  against  Sorenson's  40's  are  out  of  all  proportion,  as 
compared  with  the  assessments  against  Luick's  40's.  After 
a  most  painstaking  examination  of  the  record,  we  have 
reached  the  conclusion  that,  to  equalize  the  several  assess- 
ments, those  against  the  land  of  plaintiff  should  be  reduced 
$4  per  acre  on  each  40.  The  cause  will  be  remanded,  with 
direction  that  the  decree  be  modified  accordingly. — Modified 
and  affirmed. 

Evans,  Preston,  and  Salinger,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  C.  H.  Snyder,  Appellant. 

INTOZIOATIKO    LIQUOB8:     Nuisance— ^ales    By    Druggist    Eri- 

1  dence  reviewed,  and  held  sufficient  to  sustain  a  finding  that  a 
druggist  sold  intoxicating  liquors  as  a  beverage. 

INTOXICATIKG  LIQUORS:     Presumptions — ^Burden  of  Proof  as  to 

2  Begistered  Plxarmacist.  An  instruction  that  the  presumption 
arising  from  the  finding  of  intoxicating  liquors  in  the  place  of 
business  of  a  druggist,  who  was  a  registered  pharmacist  was 
that  the  same  were  kept  for  the  purpose  of  illegal  sale,  held  cor- 
rect, when  taken  in  connection  with  other  instructions  that  (a) 
the  jury  should  take  into  consideration  the  evidence,  if  any.  of 
sales,  and  that  (b)  the  jury  could  not  convict  the  defendant  un- 
less they  found  that  he  used  said  building  for  the  purpose  of 
selling  intoxicating  liquors  therein,  or  kept  intoxicating  liquors 
in  said  building  for  the  purpose  of  sale. 

IKTOXICATINO  LIQUOBS:     Kuisance— Burden  of  Proof  as  to  Ssg* 
3    Istered  Pharmacist.    While,  under  Section  2385,  Code,  1897,  a  reg- 
istered pharmacist  can  purchase  intoxicating  liquors  other  than 
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malt,  for  the  purpose  of  compounding  medicines  that  cannot 
be  used  as  a  beverage,  yet  he  is  not  authorized  to  manufacture 
or  sell  any  compound  that  may  be  used  as  a  beverage,  and  the 
burden  is  upon  him  to  show  that  intoxicating  liquors  found  in 
his  place  of  business  are  kept  for  a  lawful  purpose. 

INTOXICATING    LIQUOSS:     Ibstructlons — Liquor   Statutes   to   be 

4  Construed  to  Prevent  Evasion.  Instruction  of  the  court  to  the 
jury  that  the  liquor  statutes  should  be  so  construed  by  the 
courts  and  Jurors  as  to  prevent  evasion,  held  correct,  under  Sec- 
tion 2431,  Code,  1897. 

TBIAL:     Verdict — ^Impeachment— Ai&davit  of  Jurors.    A  verdict  may 

5  not  be  impeached  by  aflldavits  of  two  of  the  jurors  that,  but  for 
a  certain  instruction,  the  jury  would  have  returned  a  verdict  of 
not  guilty,  or  would  have  disagreed. 

AppeeU  frofn  Polk  District  Court, — Charles  Hutchinson, 

Judge. 

March  14,  1919. 

The  defendant  was  indicted,  tried,  and  convicted  for 
the  crime  of  maintaining  a  liquor  nuisance  m  the  city  of 
Des  Moines  at  a  drug  store  called  the  Victoria  Pharmacy. 
A  fine  of  f400  was  imposed,  with  an  order  of  commitment 
until  the  fine  and  costs  were  paid.  Defendant  appeals. — 
Affirmed. 

Herman  F,  Zeuch,  for  appellant. 

H.  M,  Havner,  Attorney  General,  and  Ward  C.  Henry, 
County  Attorney,  for  appellee. 

Prbston,  J. — 1.  Briefly,  the  indictment  chai^;es  that 
defendant  maintained  the  place  with  intent  to  sell  intoxi- 
cating liquor,  contrary  to  law,  and  that  he  did  therein  sell 
mtozicating  liquor,  contrary  to  law.  No  evidence  was  in- 
troduced on  behalf  of  the  defendant,  except  that  he  took 
the  stand  and  testified  that  he  was  a  registered  pharmacist. 
It  is  not  shown  that  he  had  a  permit  to  sell  intoxicating 
liquors.     A  motion  to  direct  a  verdict  for  the  defendant 
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was  overruled.  The  undisputed  evidence  shows  that  de- 
fendant was  a  druggist  and  registered  pharmacist,  con- 
ducting a  retail  drug  store.  On  July  11,  1917,  an  assistant 
to  the  member  of  the  police  department,  who  had  charge 
of  enforcing  the  law  relating  to  the  sale  of  intoxicating 
liquors  in  Des  Moines,  purchased  from  the  defendant  a 
three-ounce  bottle  of  liquor,  labeled  Jamaica  ginger.  In 
the  afternoon  of  the  same  day,  the  same  witness  went  to 
defendant's  drug  store,  and  found  a  clerk  in  chai^;  wit- 
ness said  to  the  clerk,  "That  was  pretty  good  stuff,  and  I 
will  take  another  bottle;  you  had  better  make  it  two,  be 
cause  one  won't  last  long.''  The  clerk  brought  the  two 
bottles.  These  last-named  two  bottles  were  labeled  Jamaica 
ginger.  The  witness  paid  25  cents  per  bottle.  The  next 
day,  the  premises  were  searched.  In  the  rear  room,  behind 
the  customary  drug  store  partition,  on  a  sort  of  prescrip- 
tion counter,  was  found  a  gallon  bottle  of  alcohol,  about 
half  full;  bacjc  of  this  prescription  case,  and  near  the  al- 
cohol, was  a  bottle  containing  tincture  of  ginger,  and  about 
300  or  400  small,  empty  bottles.  About  half  of  the  empty 
bottles  had  corks  in  them.  Two  five-gallon  containers  that 
had  been  used  for  alcohol  were  found.  One  of  them  con 
tained  two  or  three  gallons  of  alcohol.  Upon  analysis,  the 
three  bottles  of  liquor  labeled  Jamaica  ginger  contained 
90  per  cent  of  alcohol  by  volume,  and  78  per  cent  by  weight. 
The  chemist  who  made  the  analysis  testified  that  the  liquor 
which  he  analyzed  would  be  a  tincture  of  a  drug,  according 
to  the  United  States  Pharmacopoeia,  and  that  a  dose,  when 
used  as  a  medicine,  would  be  about  a  teaspoonful ;  that  he 
found  the  compounds  he  analyzed  to  be  in  accordance  with 
the  compounding  with  the  tincture  of  ginger,  as  prescribed 
by  the  Pharmacopoeia,  but  he  further  testified  that,  because 
of  the  alcohol,  the  liquor  labeled  Jamaica  ginger  could  be 
used  as  a  beverage;  that  it  would  depend  on  the  person 
taking  it;  that  a  drinking  man  could  drink  it. 
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The  instructions  are  nearly  all  complained  of.  They 
are,  for  the  most  part,  in  the  usual  form,  and  we  shall  not 
set  them  out  fully.  The  jury  was  told,  among  other  things, 
that,  because  of  the  defendant's  plea,  the  burden  of  proof 
was  upon  the  State  to  prove  his  guilt  beyond  a  reasonable 
doubt.  Other  instructions  gave  the  law,  as  found  in  Code 
Section  2384  and  other  sections  of  the  statute,  in  regard 
to  the  use  of  any  building  or  place  for  purposes  prohibited 
by  the  statute.  Intoxicating  liquor  was  defined  substantial- 
ly as  any  preparation  or  compound,  under  any  name,  form, 
or  device,  which  may  be  used  as  a  beverage,  and  which  is 
intoxicating  in  its  character,  including  pure  alcohol,  or  any 
compound  which  can  be  used  as  a  beverage,  containing  suf- 
ficient alcohol  to  be  intoxicating.  The  jury  was  further 
told,  in  substance,  that,  as  bearing  upon  the  question  of 
whether  or  not  defendant  kept  intoxicating  liquor  in  said 
building  for  the  purpose  of  selling  the  same,  the  jury  should 
take  into  consideration  the  evidence,  if  any,  that  sales  of 
intoxicating  liquor  were  made  on  the  pi'emises;  and  that, 
if  they  should  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  intoxicating  liquor  was  sold  on  said  premises 
by  defendant,  or  by  his  clerk,  with  his  knowledge  and  con- 
sent, this  would  be  proof  that  defendant  was  using  said 
premises  for  the  purpose  of  selling  intoxicating  liquor  there- 
on. The  jury  was  further  instructed  that  defendant  would 
be  guilty  if  they  should  find,  beyond  a  reasonable  doubt, 
either  one  or  both  of  the  following  propositions:  (1)  That 
the  defendant  used  said  building  or  room  for  the  purpose  of 
selling  intoxicating  liquor  therein,  either  by  himself,  or 
through  others,  with  his  knowledge  and  consent;  (2)  that 
the  defendant  kept  intoxicating  liquor  in  said  building, 
for  the  purpose  of  selling,  exchanging,  bartering,  or  dis- 
pensing the  same.  Under  the  first  proposi- 
1.  iirrozicATiNo      tion,  and  under  the  evidence,  the  jury  could 

LiQUOEs:  nul-  ' 

Mnce:  sales  by    have  well  found  that  defendant  sold  intoxi- 

oraffglst. 

eating  liquor  as  a  beverage,  and  was,  there- 
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fore,  guilty.  See,  as  having  a  bearing,  Berner  v.  McHenry, 
169  Towa  483.  ^We  think  appellant  has  no  just  cause  of  com- 
plaint of  the  instructions,  so  far. 

2.  We  take  it  that  appellant's  real  contention  is  that, 
because  defendant  was  a  registered  pharmacist,  he  had  a 
right  to  keep  alcohol  and  the  intoxicating  liquors  described, 

and  that  the  presumption  arising,  under  the 
2.  Intoxicating       statute,  from  the  finding  of  the  intoxicating 

LiQTTORR :    pre-  ° 

BumpuoDBj^^bur-  Hquors  in  such  a  place,  does  not  obtain. 

Sharmart?tf  ^"^^  ^^  Instruction  No.  6,  the  court  quoted  the 

statute  that  the  finding  of  intoxicating  li 
qnor  in  the  possession  of  one  not  legally  authorized  to  sell 
or  use  the  same,  except  in  a  private  dwelling  house,  shall 
be  presumptive  evidence  that  such  liquor  was  kept  for  i^ 
legal  sale,  and  then  told  the  jury  that  defendant  was  not 
legally  authorized  to  sell  intoxicating  liquor,  or  alcohol, 
and  was  not  authorized  to  use  the  same,  except  for  certain 
purposes;  and  said  further,  in  substance,  that,  if  they 
should  find  from  the  evidence,  beyond  a  reasonable  doubt 
that  intoxicating  liquor  or  alcohol  was  found  upon  the 
premises  in  question,  in  the  possession  or  under  the  control 
of  the  defendant,  it  would  be  presumptive  evidence  that 
such  liquors  were  kept  for  illegal  sale,  and  that  it  devolved 
upon  defendant  to  show  that  they  were  kept  for  a  legal 
purpose. 

The  presumption  is  not  conclusive,  and  may  be  rebutted; 
but  there  was  no  evidence  in  the  case  tending  to  rebut  it. 
State  V,  Wilsoti,  152  Iowa  529.  Section  2385  of  the  Code 
provides : 

'Tersons  holding  permits  may  sell  and  dispense  in- 
toxicating liquors,  not  including  malt  liquors  for  phar 
maceutical  and  medical  purposes^  and  to  permit  holders  for 


Mar.  1919]  State  v.  Bnydbb.  738 

use  and  resale  by  them,  only  for  the  pur- 

^*  LwoBs^'imi-     P^s^s  authorized  in  this  chapter ;  they  may 

oTproof^a???     ^^®^  ^^^  ^^^  dispense  alcohol  for  specified 

miSrt!^^  P^*^"  chemical  and  mechanical  purposes,  and  wine 

for  sacramental  uses.  Registered  pharma- 
cists, physicians  holding  certificates  from  the  state  board 
of  medical  examiners  and  nianufacturers  of  proprietary 
medicines  may  buy  from  permit  holders  intoxicating  liquors 
(not  including  malt)  for  the  purpose  of  compounding  medi- 
cinesy  tinctures  and  extracts  that  cannot  be  used  as  a  bever- 
age, but  nothing  herein  contained  shall  be  construed  to  au- 
thorisse  the  manufacture  or  sale  of  any  preparation  or  com- 
pound, under  any  ntlme,  form  or  device,  which  may  be  used 
as  a  beverage,  and  which  is  intoxicating  in  its  character." 
Under  this  statute,  a  pharmacist  could  purchase  intoxi- 
cating liquors,  other  than  malt,  for  the  purpose  of  com- 
pounding medicines,  etc.,  that  cannot  be  used  as  a  bever- 
age; but  he  is  not  authorized  to  manufacture  or  sell  any 
preparation  or  compound  which  may  be  used  as  a  beverage, 
and  which  is  intoxicating.  Under  the  evidence  in  the  in- 
stant case,  the  substance  sold  by  the  defendant  could  be 
used  as  a  beverage,  and  there  was,  in  addition,  a  quantity 
of  alcohol  that  could  be  so  used.  There  is  no  evidence  that 
defendant  kept  the  alcohol  for  the  purpose  of  compounding 
tinctures,  etc.,  or  that  he  did  compound  the  substance  sold 
as  Jamaica  ginger.  The  evidence  is  only  that  he  was  a  regis- 
tered pharmacist.  Prohibition  is  the  rule  in  this  state,  and 
it  was  for  the  defendant  to  disclose  that  the  alcohol  was 
kept  for  a  lawful  purpose.  State  v,  Cloughly,  73  Iowa  626; 
Shear  v.  Oreen,  73  Iowa  688;  8tate  v.  See,  111  Iowa  316; 
Mittiiser  r.  Gandrup,  146  N.  W.  843  (not  oflScially  reputed) ; 
Shideler  v.  Naughton,  163  Iowa  616,  619.  The  court,  by 
Instruction  No.  6,  permitted  the  presumption  to  be  con- 
sidered as  evidence,  in  connection  with  a  prior  instruction 
heretofore  set  out,  that,  as  bearing  upon  the  question  of 
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whether  or  not  defendant  kept  intoxicating  liquor  in  said 
place,  for  the  purpose  of  selling  it,  the  jury  should  take 
into  consideration  the  evidence,  if  any,  of  sales;  and  fur- 
ther instructed  that  defendant  could  not  be  convicted  un- 
less one  or  the  other  of  the  two  propositions  heretofore  set 
out  was  established. 

The  instructions  must  all  be  considered  together.  So 
considering  them,  we  think  there  is  no  prejudicial  error  of 
which  appellant  may  complain.  The  State  ai^ues  that,  be- 
cause defendant  took  the  stand  as  a  witness,  and  testified 
only  to  the  fact  of  his  being  a  pharmacist,  without  denying 
the  State's  evidence,  or  explaining  his  keeping  of  the  liquor, 
which  was  within  his  own  knowledge,  this  raises  a  presump- 
tion against  him ;  and  that  the  evidence,  if  produced,  would 
be  unfavorable  to  him ;  and  that  the  jury  was  entitled  to 
consider,  not  only  what  defendant  testified  to,  but  also  what 
was  omitted  in  his  testimony,  because  the  material  facts 
were  within  his  own  knowledge.  Cases  are  cited  in  support 
of  the  proposition.  Other  cases  are  cited,  holding  that,  up- 
on a  trial  of  one  charged  with  selling  spirits  without  a 
license,  if  proof  be  made  of  the  sale,  the  jury  may  presume 
that  the  defendant  has  no  license,  from  his  omission  to  pro- 
duce one.  But  we  are  not  disposed  to  discuss  these  prop- 
ositions. There  was  no  instruction  asked  or  given  on  this, 
as  a  guide  to  the  jury.  The  other  matters  discussed  are 
controlling. 

3.  The  trial  court  instructed  the  jury  that,  under  the 
statute,  courts  and  jurors  should  construe  the  statute  pro- 
hibiting the  liquor  traffic  so  as  to  prevent  evasion.    This  is 

complained  of,  the  thought  being  that  the 
*•  J??^'S^"i"®      construction  of  statutes  is  one  of  law  for 

LIQUORS :    In- 

So'?^«ta?t?tcB"to    *^^  court,  and  not  one  of  fact  for  the  jun*. 
5?e5?S?*?yMiSi.  But  the  statute  itself,  Code  Section  2431, 

provides  that  jurors,  as  well  as  courts,  shall 
construe  the  chapter  in  regard  to  alleged  violations  of  the 
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liquor  law  so  as  to  prevent  evasion.  The  jurors  would 
know  nothing  about  this  statute,  if  they  were  not  informed 
by  the  court,  and  we  think  it  was  proper  for  the  court  to 
give  the  instruction  in  question. 

4.  Affidavits  of  two  of  the  jurors  were  filed,  in  support 
of  the  motion  for  new  trial,  to  the  effect  that,  but  for  In- 
struction No.  3,  the  jury  would  have  returned  a  verdict  of  ^ 

not  euiltv,  or  disagreed.    This  is  a  matter 

5.  Teial:  verdict:  '^         •  ® 

Impeachment:      which  inheres  in  the  verdict,  and  may  not 

affldavlt  of  '  *'  . 

juron.  be  shown,  or  the  verdict  impeached,  by  af- 

fidavits. It  is  our  conclusion  that  no  prejudicial  error  ap- 
pears.   The  judgment  is,  therefore, — Affirmed, 

Ladd^  C.  J.,  Evans  and  Salingkr^  JJ.,  concur. 


Charles  Swanson,  Appellee,  v.  S.  E.  Seelandbr,  Appellant. 

ZiAin>LOBI>  AND  TENANT:  Oonstniction  of  Lease — Oaacellatlon 
—Damages — Evidence.  Where  a  lease  of  farm  lands  provided 
that,  if  lessor  sold  the  property,  the  lessee  agreed  to  move  off  the 
premises  "by  the  lessor  giving  the  lessee  one  year's  notice  or 
otherwise  as  may  be  agreed  upon  the  payment  of  $500  in  cash 
by  the  lessor/'  held  that  the  evidence  sustained  the  finding  of 
the  trial  court  that  the  parties  interpreted  thQ  contract  in  ac- 
cordance with  the  claim  of  the  lessee  that  he  was  to  receive 
1600  as  damages  if  the  lessor  sold  the  farm,  or  if  he  was  re- 
quired to  move  off  without  a  sale,  and  not  that  he  could  only 
receive  damages  if  he  did  not  have  a  year's  notice  before  he 
was  required  to  move. 

Appeal  from  Webster  District  Court, — R.  M.  Wrioht, 

Judge. 

March  14,  1919. 

Action  to  recover  |500,  which  plaintiff,  appellee,  claims 
is  dne  from  defendant,  because  he,  plaintiff,  as  a  tenant, 
vacated  240  acres  of  land,  pursuant  to  the  terms  of  a  writ- 
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ten  contract.  Plaintiff  asked  a  reformation  of  the  con- 
tract, which  was  denied,  but  the  court  rendered  judgment 
against  the  defendant  for  fSOO,  and  defendant  appeals.— 
Affirmed. 

Healy  d  Fa/ville,  for  appellant. 

,        B.  B.  Burnquist,  for  appellee. 

Preston,  J. — The  plaintiff's  claim  is  that  he  rented 
the  land  in  question  of  one  Johnson,  for  five  years  from 
March  1,  1913.  The  written  lease  contained  the  following 
provision:  ' 

"In  case  the  first  party  desires  to  sell  said  property, 
and  has  a  purchaser  for  the  same,  the  said  second  party 
agrees  to  relinquish  all  his  rights  in  said  lease  and  move 
off  said  premises,  by  first  party  giving  second  party  one 
year's  notice  or  otherwise  as  may  be  agreed  upon  by  the 
payment  of  J500  in  cash  by  first  party." 

Plaintiff  further  claims  that  the  parties  hereto,  at  all 
times,  put  a  practical  interpretation  upon  said  clause,  to 
the  effect  that,  if  the  said  Johnson,  or  his  assignee,  should 
sell  the  property  during  the  lease,  or  plaintiff  was  required 
to  move  off  the  premises,  plaintiff  should  be  paid  the  sum 
of  {500  in  cash,  as  damages  for  the  cancellation  of  the  lease; 
that,  in  August,  1914,  Johnson  sold  the  premises  to  defend- 
antj  Seelander;  and  that,  after  plaintiff  had  occupied  the 
premises  for  a  period  of  nearly  one  year  after  the  owner- 
ship of  Seelander,  he  was  ordered  and  directed  to  move 
from  said  premises,  under  the  terms  of  the  lease;  and. 
pursuant  to  said  order  and  notice,  plaintiff  did  move  there- 
from, and  demanded  from  both  parties  the  payment  of  said 
f500;  that  both  parties  have,  at  times,  agreed  to  pay  said 
f500,  but  have  failed  to  do  so;  that  defendant,  Seelander, 
took  the  premises  when  he  purchased  the  same,  with  full 
notice  of  the  lease  and  the  terms  thereof,  and  with  full 
notice  of  the  interpretation  and  meaning  which  plaintiff 
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and  Johnson  placed  upon  said  clause;  and  that  defendant, 
Seelander,  took  the  premises  subject  to  the  lease,  and  ^ub 
ject  to  the  interpretation  placed  thereon.  By  amendment 
to  the  petition,  plaintiff  allied  that  the  contract  was  am- 
biguous, and  asked  that  it  be  reformed  so  as  to  conform 
to  the  meaning  and  interpretation  placed  thereon  by  the 
parties,  including  the  defendant.  The  amendment  also  asks 
for  judgment  for  J500,  and  general  equitable  relief.  The 
answer  denies  all  allegations  of  the  petition  not  admitted. 
Defendant  admits  the  execution  of  the  lease,  the  purchase 
by  defendant  of  the  premises  from  Johnson,  in  August,  1914 ; 
that  plaintiff  remained  upon  the  premises,  and  that  there- 
after he  moved  therefrom  at  the  request  and  upon  the  solici 
tation  of  said  defendant;  that  he  knew  of  the  existence  of 
the  lease  at  the  time  of  and  before  he  purchased  the  land ; 
and  that  he  purchased  the  premises  subject  to  the  lease. 
Appellant  contends  that  the  meaning  of  the  clause  in  ques- 
tion is  that  the  landowner  had  the  right  to  terminate  the 
lease  by  giving  one  year's  notice;  if  he  did  not  give  one 
year's  notice  to  terminate,  it  could  be  terminated  by  paying 
Swanson  |500,  and  such  shorter  notice  as  might  be  agreed 
upon. 

The  trial  court  might  w^ell  have  reformed  the  lease; 
but  without  reformation,  we  think  that,  under  the  evidence 
and  the  interpretation  given  to  it  by  all  the  parties,  it  is 
susceptible  of  the  construction  given  it  by  the  trial  court, 
and  that  such  construction  should  be  given  to  it. 

Appellant  contends  that  plaintiff,  as  a  witness,  con- 
strued the  clause  substantially  in  accordance  with  appel- 
lant's contention;  but  counsel  for  either  party  claim  for 
their  clients  that,  because  they  are  Swedes,  they  did  not 
always  express  themselves  clearly  in  the  English  language. 
In  regard  to  plaintiff's  testimony,  before  referred  to,  his 
counsel  claim  that  the  reporter  did  not  correctly  take  down 
his  answer,  and,  as  we  understand  it,  an  application  was 

Vol.  185  Ia. — 47 
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made  to  correct  the  record;  but  that  is  not  very  material 
now.  However  this  may  be,  it  is  quite  clear  that  plaintiff, 
at  the  time  of  the  making  of  the  lease,  and  before  d^end- 
ant  bought  the  land,  and  at  all  times,  interpreted  the  con. 
tract  in  the  way  he  now  contends  for,  and  as  the  trial 
court  interpreted  it.  Indeed,  everyone  who  had  to  do  with 
giving  a  meaning  to  the  language  quoted,  with  the  possible 
exception  of  Chalgren,  seemed  to  have  so  construed  the 
contract.  The  defendant  himself,  as  a  witness, — ^though, 
in  different  parts  of  his  testimony^  he  denies  it, — yet,  tak- 
ing his  evidence  altogether,  substantially  concedes  that  he 
so  construed  and  understood  the  contract,  before  purchas- 
ing the  land.  He  was  called  as  a  witness  by  plaintiff.  His 
evidence  is  somewhat,  evasive  and  contradictory.  We  shall 
set  out  a  part  of  it.    He  says: 

''I  am  pastor  of  the  Lutheran  Church.  Have  known 
plaintiff  for  20  years.  Swainson's  wife  is  related  by  mar- 
riage to  my  wife.  In  May,  1914,  I  went  to  see  the  farm, 
and  saw  the  plaintiff  and  his  wife  at  that  time;  Mr.  Swan- 
son  showed  me  the  lease  at  that  time.  Swanson  said  to  me, 
in  the  field,  'I  understand  you  intend  to  buy  the  farm.' 
Q.  Yes?  A.  Probably.  Q.  Yes,  sir?  A.  And  he  said,  Well, 
then,  I  will  have  |5(K).'  Q.  If  you  bought  it?  A.  Yes. 
Q.  Oh,  that  is  what  he  said  ?  A.  Yes.  Q.  He  said  that  the 
provision  in  that  lease  was —  He  said  the  provision  in  that 
lease  was  that  it  would  cost  you  fSOO  if  you  bought  the 
farm?  A.  Well,  he  said —  Q.  You  don't  mean  that,  do  you? 
You  don't  mean  to  swear  to  this  court,  do  you,  that  he  told 
you,  if  you  bought  this  farm,  you  would  have  to  pay  him 
5f500  for  buying  it,  do  you?  A.  No.  Q.  What  Mr.  Swan- 
son  told  you  was  that,  if  you  bought  the  farm,  if  you  had 
him  move  off,  you  would  have  to  pay  him  |500,  didn't  he? 
A.  No,  no.  Q.  Well,  what  did  he  say?  A.  Yes,  sure.  He 
didn't  say  it  would  cost  me  |500  to  buy  the  farm.  He  said. 
There  is  |500  coming  to  me.'     I  went  out  there  before  1 
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bought  the  place,  and  when  he  showed  me  the  lease,  he  told 
me  that^  under  that  lease,  if  Johnson  or  I  had  him  move 
off,  that  either  I  or  Johnson  would  have  to  pay  him  (500. 
Q.  Well,  see  if  this  was  what  was  said.  Swanson  told  you, 
then,  that,  under  the  terms  of  this  lease,  that  if  Johnson  or 
you  wanted  possession  of  that  farm,  they  would  have  to 
give  him  a  year's  notice  and  pay  him  |500?  A.  No,  no. 
Q.  Well,  they  would  have  to  pay  him  f500?  A.  No,  no. 
He  said,  in  accordance  with  the  lease.  He  said,  under  this 
lease,  either  I  or  Johnson  would  have  to  pay  him  fSOO  if 
he  moved  off.  Q.  And  Swanson  told  you,  'Well,  that  is 
the  meaning  of  that  lease,  and  that  is  the  meaning  that 
Johnson  and  I  had,'  didn't  he?  He  talked,  quarreled  with 
you  at  that  time?  A.  Yes;  that  is  the  meaning  Swanson 
had;  yes.  Q.  Yes?  He  followed  you  out  to  your  buggy,  be- 
fore you  drove  away,  and  told  you  that,  if  you  bought  the 
farm  'under  this  lease,  my  claim  is  that  Johnson — my  claim 
is  that  I  get  |500  if  you  make  me  move  off,'  didn't  he? 
That  is  the  last  thing  he  told  you  before  you  drove  away? 
A.  Yes.  In  accordance  with  the  contract.  I  had  not  bought 
the  land  then.  That  was  before  I  bought  the  land.  He  told 
me  that  was  his  claim  in  accordance  with  the  contract  be^ 
fore  I  bought  the  land.  That  is,  that  he  should  get  |500. 
Elliott  acted  for  his  brother,  Johnson,  in  closing  the  deal. 
Q.  Now,  you  had  a  talk  with  Elliott,  before  you  closed  the 
deal,  as  to  just  what  this  provision  in  the  lease  meant, 
didn't  you  ?  A.  No.  Q.  Yes.  You  asked  Mr.  Elliott  the  ques- 
tion as  to  what  would  happen,  didn't  you,  if  you  should 
buy  the  land  and  ask  Swanson  to  get  off,  didn't  you?  You 
talked  about  that  with  Elliott?  A.  No.  I  never  mentioned 
it  to  Elliott.  Q.  You  had  no  talk  with  Elliott  about  that, — 
you  swear  to  that?  A.  No — not  in  that  form  you  say. 
Q.  Well,  I  don't  care  what  form  it  was  in.  A.  Yes.  But  I 
did  talk  with  Elliott  as  to  what  would  happen  under  this 
lease  if  I  should   ask  Swanson  to  get  off.     Elliott  never 
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talked  to  me  about  the  meaning.  Swanson  have  several 
timeSy  about  the  meaning.  I  do  not  pay  any  intention  to 
their  interpretation.  Q.  You  did  not  care  what  Swanson 
told  you  about  the  interpretation  before  you  went  into  this 
deal,  did  you?  A.  No,  not  a  snap.  April  6,  1915,  I  wrute 
Swanson  a  letter  in  the  Swedish  language,  as  follows :  'Be- 
cause you  wish  that  I  shall  answer  immediately  and  let  you 
know  what  I  intend  to  do,  and  then  I  shall  or  just  now  au 
swer  your  letter.  And  then  in  short  I  know  it  is  a  very 
probable  thing,  but  that  I  intend  to  carry  out  the  lease 
which  exists  between  you  and  me.  I  don't  mislike  anything 
you  say,  because  I  understand  that  the  lease  is  binding  u;)- 
on  both  parties;  and  here  is  the  truth  of  the  proverb  that 
says  that  "who  did  not  look  up  with  his  eyes,  has  to  look 
out  with  his  pocket  book."  Greetings  from  home  to  home. 
Friendly,  S.  E.  Seelander.'  I  received  a  telegram  tvom 
plaintiflf  s  attorneys,  December,  1915,  saying,  *Do  you  re 
fuse  to  pay  fSOO  for  possession  of  your  farm  March  1st? 
Wire  answer  immediately.'  The  answer  I  sent  was  that  I 
received  the  telegram." 

On  cross-examination,  he  says  he  told  plaintiff,  in  the 
earlier  negotiations: 

*'It  is  not  so  sure  that  you  have  to  move  off  the  land 
if  I  buy  the  land.  Swanson  saying  all  the  time  has  been  that 
1500  would  come  to  him.  First,  it  was  as  he  said,  if  the  land 
was  sold;  but  after  that,  after  awhile  he  changed,  jmd  said 
if  he  should  move  off  the  land,  $500  was  coming  to  him.  That 
has  been  his  saying  all  the  time  since  the  beginning  to  Ibe 
end.  When  we  first  talked  about  the  lease,  Swanson  said 
that  he  was  to  get  $500  from  the  mere  fact  that  the  land 
was  sold.  I  told  him  that  was  not  in  the  lease.  I  told  him 
Chalgren  said  it  was  not  in  the  lease.  Then  he  came  with 
his  interpretation  of  the  contract,  and  he  said  he  was  to  get 
$500  if  he  moved  off  the  place.    T  did  not  promise  or  agree 
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• 
with  Swanson  that  I  would  pay  him  f  500  if  he  moved  off 
the  land.'* 

When  asked  how  he  understood  the  provision  in  the 
lease  before  he  bought  the  property,  he  said : 

^'I  not  put  any  meaning  in  the  contract;  the  meaning 
in  the  contract  came  to  me  what  the  contract  says;  I  took 
the  meaning  that  stands  in  the  contract." 

The  letter  of  April  6,  1915,  was  after  defendant  had 
given  plaintiff  notice  to  vacate  the  premises,  and  was  in 
response  to  plaintiff's  demand  for  the  f 500.  Swanson  testi- 
fies that  he  told  defendant,  when  he  was  looking  over  the 
farm,  that  he  had  a  five-year  lease,  and  that  "there  is  a  part 
of  that  lease  that  says,  if  I  had  to  move  before  the  term  is 
up,  that  I  should  receive  $500."  That  Johnson  so  explained 
the  lease  to  him.  That  defendant  then  said,  "If  I  buy  this 
farm,  I  buy  it  free  from  all  incumbrances,  and  in  this  lease, 
it  says  you  people  are  goii^g  to  have  ?500  if  you  have  to 
move  off  the  farm ;"  and  that,  before  he  would  buy  the  farm, 
he  would  have  an  agreement  with  Johnson  that  he  should 
make  plaintiff  satisfied  if  he  had  to  move  off.  That  plain- 
tiff then  said,  "That  is  the  meaning  of  the  lease."  He  says 
that,  later,  he  met  defendant  at  Gowrie,  and  asked  him  how 
he  got  along  with  the  land  deal,  and  tliat  defendant  said, 
^'Well,  we  got  along  pretty  well ;  that  the  lease  only  amounts 
to  1500,  and  that  don't  worry  me  at  all."  Plaintiff  after- 
wards said  to  defendant  when  defendant's  son  was  plow- 
ing: 

"Now,  your  son  is  here  plowing,  and  it  seems  to  me 
you  have  taken  possession  of  the  farm,  and  it  is  about  time 
you  made  some  arrangement  with  that  |500  that  I  have 
got  coming." 

Defendant  then  said: 

"Swanson,  you  can  feel  sure  I  am  not  going  to  beat 
you  out  of  them  |»500.  Of  course,  I  could  just  as  well  feel 
that  I  could  go  in  the  bank  and  steal  f  500  as  T  can,  accord- 
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cording  to  the  law,  beat  jou  out  of  them  |500.    I  will  not 
do  it." 

Plaintiff  says  he  demanded  the  1^500  at  that  time.  Mrs. 
Swanson  corroborates  her  husband  to  some  extent,  as  to  the 
conversation  between  plaintiff  and  defendant.  D.  J.  Elliott 
testifies  that  he  is  a  brother  of  G.  Emanuel  Johnson's; 
that  he  closed  the  negotiations  with  defendant  on  behalf 
of  his  brother,  the  owner,  in  the  sale  of  this  land ;  that,  dur- 
ing the  negotiations,  the  lease  was  talked  of  between  wit- 
ness and  defendant,  as  follows: 

"A.  The  question  came  up  as  to  whether  Swanson 
should  be  asked  to  get  off  the  property  or  not ;  so  the  ques- 
tion was  asked  Mr.  Seelander  by  myself  and  Mr.  Chalgren, 
who  was  assisting  me  in  making  the  deal.  Seelander  was 
asked  the  direct  question  if  he  intended  to  ask  Swanson  to 
get  off  the  land  or  not,  and  he  said,  'No,  I  want  Swanson 
to  remain  on  the  land.'  Then  T  said,  if  Swanson  is  to 
leave  the  land  at  the  request  of  G.  Em.  Johnson,  G.  Em. 
Johnson  is  to  pay  him  |500  in  cash ;  if  Seelander  purchases 
the  land,  which  he  does,  subject  to  this  lease,  whenever  he 
wants  Swanson  to  get  off  the  land,  he  must  give  him  one 
year's  notice  and  pay  him  ^500  cash,  if  he  is  asked  to  get 
off  the  land  prior  to  the  expiration  of  the  lease.  Mr.  See- 
lander  said,  'I  understand  that  to  be  so  and  I  accept  the 
proposition.' " 

We  have  not  attempted  to  give  all  the  evidence^  or  all 
the  contradictions,  or  circumstances  affecting  the  weight 
and  credibility  of  the  different  witnesses;  nor  have  we  at 
tempted  an  analysis  of  the  clause  in  question.  We  have 
attempted  to  set  out  enough  of  the  testimony  to  show  that 
all  the  parties,  at  about  the  time  of  the  sale  of  the  land, 
and  before  that,  and  for  a  time  afterwards,  interpreted  the 
contract  in  accordance  with  plaintiff's  claim  and  the  finding 
of  the  trial  court.  The  contract  is,  as  before  stated,  suscept- 
ible of  such  construction. 
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The  evidence  does  not  vary  the  contract,  but  simply 
gives  the  construction  which  the  parties  have  themselves 
placed  upon  language  which  is  more  or  less  ambiguous. 
The  decree  of  the  district  court  was  right,  and  it  is,  there- 
fore,— Affirmed. 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Mary  Walker  Bisby^  Appellant,  v.  John  P.  Walker  et  al.. 

Appellees. 

ESTOPPEL:     Subsequently  Acquired   Title.    A  contingent  remain- 

1  derman  who  mortgages  the  lands  in  question  with  warranty  of 
title  and  seizin,  or  mortgages  the  lands  without  such  warranty, 
but  with  the  asserted  intent  in  the  mortgage  to  convey  a  fee, 
is  estopped  to  deny  that  the  subsequently  acquired  vested  re- 
mainder inures  to  the  benefit  of  the  mortgagee,  even  though, 
after  the  execution  of  the  mortgage,  and  prior  to  the  vesting 
of  said  remainder,  tbe  mortgagor  bad  been  discharged  in  bank- 
ruptcy. 

SEMAINBEBS:     Kature  and  Incidents.    Contingent  remainders  may 

2  be  mortgaged. 

BANKSUPTOY:    Liens  Not  Affected  by  Discharge.    Bona-flde  mort- 

3  gage  liens  wbich  antedate  tbe  filing  of  a  petition  in  bankruptcy 
by  four  months  are  not  affected  by  a  discharge  in  bankruptcy. 

MABSHALINa  ASSETS  AND  SEOUBITIES:     Bnle.    A  mortgagee 

4  who  is  entitled  to  satisfaction  from  either  of  two  tracts  of  land 
shall  not  so  exercise  his  election  as  to  exclude  another  and  sub- 
sequent mortgagee  who.  is  entitled  to  resort  to  only  one  of  said 
tracts. 

Appeal  from  Black  Hawk  District  Court, — H.  B.  Boibs^ 

Judge. 

November  23,  1918. 

Eehearing  Denied  March  17,  1919. 

Suit  in  partition  resulted  in  an  order  for  the  sale  of 
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the  real  estate,  au  order  distributing  same  among  the  thi-ee 
tenants  in  common,  and  the  satisfaction  of  four  mortgages 
executed  by  one  of  them,  Mary  Walker  Bisby,  on  her  un- 
divided one  third  thereof,  from  her  portion  of  the  proceeds. 
She  appeals. — Modified  and  affirmed      ' 

Keithley  d  Bump  and  E,  H,  McCoy,  for  appellant. 

Nichols  <t  "Nichols y  Eager  d  Blough,  A.  L,  Steele,  George 
Hama{fel,  C,  G,  Lee,  C.  W.  Garfield,  C.  C.  Coyle,  and  Ed- 
wards, Longley,  Ransier  d  Smith,  for  appellees. 

Ladd^  J. — ^William  P.  Bingaman  died  testate  in  1888, 
seized  of  several  tracts  of  land,  and  survived  by  his  wife, 
Mary  Bingaman,  and  daughter,  .Ellen  Walker.  After  pro- 
1.  Estoppel  ;  sub-  viding  in  the  ftrst  clause  of  the  will  for  the 
q^red  ttt?ef  payment  of  debts,  and  in  the  second  clause 
giving  to  his  wife  all  of  his  property,  real  and  personal,  dur- 
ing her  natural  life,  he  disposed  of  the  remainder,  in  the 
third  clause,  in  words  following: 

"At  the  death  of  my  said  wife,  or  in  the  event  that  she 
should  die  before  I  do,  I  give,  devise  and  bequeath  all  of 
my  property,  real,  personal  or  mixed,  to  the  children  of  my 
daughter,  Ellen  Walker,  then  living,  in  equal  shares,  to 
have  and  to  hold  the  same  forever,  without  right  of  alien- 
ation of  any  of  the  real  estate,  during  the  life  of  their 
mother,  my  daughter,  Ellen  Walker,  and  subject  to  the 
payment  of  the  sum  of  one  hundred  dollars  per  year  to  my 
said  daughter,  Ellen  Walker,  during  her  natural  life." 

Ellen  Walker  died  April  23,  1908,  leaving  surviving 
three  children,  John  P.  Walker,  Harvey  M.  Walker,  and 
Mary  Walker  Bisby.  On  August  22,  1911,  Mrs.  Bisby  bor- 
rowed of  J.  B.  Boszell  $800,  and  executed  to  him  her  note 
for  that  amount,  payable  on  or  before  five  years  from  date, 
with  interest;  and  on  October  24,  1911,  she  executed  her 
note  to  said  Boszell  for  |700,  payable  five  years  from  date. 
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with  interest;  and  on  the  date  of  the  note  first  mentioned, 
executed  a  mortgage  to  secure  same,  reciting  that  she  does 
"hereby  sell  and  convey  unto  said  J.  P.  Roszell  all  our  right, 
title  and  interest  in  and  to  the  following  described  prem- 
ises" (lands  sought  to  be  partitioned) ;  and  to  secure  the 
payment  of  the  second  note,  executed  a  mortgage,  wherein 
she  did  "hereby  sell  and  convey  unto  J.  B.  Roszell"  the 
premises  described  in  the  petition.  Each  of  these  mortgages 
contained  a  covenant  that  she  was  lawfully  seized  of  the 
premises,  that  they  were  free  from  incumbrance,  and  that 
she  had  good  right  and  lawful  authority  to  sell  and  convey 
the  same:  that  is,  covenants  ordinarily  to  be  found  in  a 
warranty  deed. 

On  July  15,  1912,  she  executed  a  promissory  note  to 
Althera  Bales  White  for  $710,  payable  on  or  before  July 
16,  1913 ;  and,  to  secure  payment  thereof,  executed  a  mort- 
gage on  the  land  described,  reciting  that  she  does  "hereby 
sell  and  convey  unto  Althera  Bales  White'^  the  land  de- 
scribed, subject  to  the  preceding  mortgages,  "the  intention 
being  to  convey  hereby  an  absolute  title  in  fee  simple, 
including  all  rights  of  homestead,  to  have  and  to  hold  the 
premises  above  described  with  all  appurtenances  thereunto 
belonging.'* 

On  December  12,  1912,  she  executed  a  promissory  note 
to  R.  B.  Thode  for  (400,  payable  six  months  after  date, 
with  interest,  and  executed  a  mortgage  securing  the  pay- 
ment thereof,  therein  reciting  that  she  "does  hereby  sell 
and  convey  unto  said  mortgagee  an  undivided  one  third  of 
the  following  premises"  (describing  those  in  suit,  and  cov- 
enanting that  they  are  free  from  any  incumbrance  except 
as  hereinbefore  stated,  and  warranting  and  defending  the 
title  unto  the  mortgagee).  This  mortgage  was  made  sub- 
ject to  those  heretofore  mentioned. 

On  March  8,  1913,  she  executed  a  promissory  note  to 
Richard  F.  Hodson  for  $2,100,  with  interest,  payable  five 
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days  thereafter,  and  secured  the  payment  thereof  by  the 
execution  of  a  mortgage  reciting  that  she  "does  hereby  sell 
and  convey  unto  the  said  mortgagee  the  following  described 
premises"  (here  follows  a  description  of  the  lands  so  con- 
veyed), and  covenanting  that  said  ^^premises  are  free  from 
any  incumbrance  and  we  will  warrant  and  defend  the  title 
unto  the  said  mortgagee,  his  heirs  and  assigns  against  all 
persons  whomsoever  lawfully  claiming  the  same,  except  as 
above  mentioned." 

On  July  9,  1913,  Mrs.  Bisby  filed  a  voluntary  petition 
in  bankruptcy,  and  listed  all  her  creditors,  including  the 
mortgagees  named,  and  also  listed  her  interest  in  the  sev- 
eral tracts  of  land  under  the  will;  and  the  bankruptcy 
court  determined  that  she  had  no  interest  in  the  real  estate 
at  that  time,  and  that  the  trustee  took  no  right,  title,  or  in- 
terest therein ;  and  thereafter,  on  June  1,  1914,  she  was  dis- 
charged in  bankruptcy. 

The  testator's  widow,  Mary  Bingaman,  departed  this 
life  December  27,  1915,  and  this  suit  for  the  partition  of 
the  several  tracts  of  realty  devised  by  the  testator  was  be- 
gun by  Mrs.  Bisby  on  January  12,  1916.  She  alleged  the 
facts  to  be  as  herein  recited,  and  that  the  mortgages  re- 
ferred to  were  not  claims  or  liens  against  the  lands,  ami 
prayed  that  title  to  the  undivided  one-third  interest  in  said 
realty  be  confirmed  and  quieted  in  her,  free  from  all  liens. 
and  other  equitable  relief.  Each  of  the  mortgagees  filed 
answer  and  cross-petition,  setting  up  his  respective  mort- 
gage, and  praying  that  a  lien  thereof  be  established  on 
plaintiff's  interest  in  the  realty,  and  foreclosed.  On  hear- 
ing, decree  was  entered,  establishing  title  in  each  of  the 
children  of  Ellen  Walker  to  an  undivided  one  tliird  of  the 
premises,  and  appointing  W.  M.  Blough  referee,  with  order 
to  sell  the  property,  which  he  did;  and,  after^ payment  of 
the  costs,  two  thirds  of  the  proceeds  of  the  sale  were  paid 
over  to  John  P.  Walker  and  H«rvey  M.  Walker,  and  of  the 
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proceeds,  |4,796.^1,  together  with  rent  amounting  to  |173.84, 
remain  in  the  hands  of  the  referee,  subject  to  the  rulinp; 
with  reference  to  the  mortgage  claims  mentioned.  The  court 
decreed  later,  on  hearing,  that  the  mortgages  were  liens  on 
the  proceeds  of  the  sale  against  the  several  parcels  of  land 
in  the  order  of  their  execution ;  that  the  mortgage  of  Thode 
was  the  first  mortgage  on  the  ?173.84  rent  money  in  the 
hands  of  the  referee;  and  that  the  mortgage  of  Hodson, 
which  had  been  assigned  to  L.  G.  Hodson,  was  a  second 
mortgage  on  said  rent;  and  that  these  amounts  be  paid 
from  said  funds;  and  that  any  remainder  be  paid  to  the 
plaintiff. 

Appellant  contends  that  the  court  erred  in  holding: 
"{1)  That  the  mortgages  were  valid  liens  upon  the  un- 
divided one-third  interest  in  the  realty  belonging  to  Mary 
•Walker  Bisby.  (2)  That  the  mortgages  covered  the  rent« 
and  profits  which  had  accrued  after  the  •death  of  the  life 
tenant.  (3)  In  holding  that  L.  G.  Hodson  was  owner  of 
the  mortgage.  (4)  In  reforming  the  Hodson  mortgage  to 
cover  all  property,  when  the  mortgage  described  only  a  part 
of  it,  and  (5)  In  allowing  attorneys'  fees  on  each  mort- 
gage." 

I.    Were  it  to  be  conceded  that,  prior  to  the  death  of 

i 

the  life  tenant,  the  mortgagor,  Mrs.  Bisby,  held  but  a  con- 
tingent remainder,  it  might  be  and  was  the  subject  of  the 
2.  remaindbhb:  several  mortgages,  and  co\'ered  thereby. 
cSitaL*'*  "  McDonald  v.  Baya/rd  Sav.  Bank,  123  Iowa 
413.     The  mortgages,  then,  were  valid  when  executed.     If 

i  the  remainder  were  to  be  adjudged  contingent,  the  mort- 

gages thereon,  as  they  purported  to  convey  the  fee,  with 
covenants  of  warranty^  attached  to  and  became  a  lien  on 

I  the  land  upon  the  acquirement  of  title,  when  the  contin- 

gency happened :  that  is,  the  death  of  the  life  tenant,  there 
being  no  intervening  equities.  Rice  v.  Kelso,  57  Iowa  115; 
Iowa  L.  d  T,  Co,  V.  King,  58  Iowa  598 ;  Whitley  v.  Johnson, 
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135  Iowa  620,  626.  In  the  last-named  case,  the  court  pointed 
out  that  the  rule  rests  on  the  doctrine  of  estoppel,  and  that : 

''It  is  intended  to  forbid  the  grantor  who  has  subse- 
quently acquired  an  outstanding  title  from  belittUng  or 
destroying  the  effect  of  his  covenants  by  asserting  such 
title  as  against  his  grantee  or  his  privies/' 

The  reason  is  concisely  stated  in  Bigelow  on  Estoppel 
(5th  Ed.)  384: 

"This  after-acquired  title  of  the  grantor  inures,'  it  is 
usual  to  say,  by  estoppel  to  the  benefit  of  the  grantee.  It 
would,  perhaps,  more  accurately  state  the  situation,  under 
our  modem  deeds  of  conveyance,  to  say  that  the  deed  which 
the  grantor  engages  to  warrant  and  defend  is  a  solemn 
stipulation  that  the  grantor  has  the  title  which  he  is  now 
about  to  transfer  to  the  grantee  as  a  purchaser  for  value. 
In  the  face  of  this,  he  cannot  be  heard  to  say,  after  making 
the  transfer,  that  he  had  not  that  title  at  the  time.  Bo  his 
new  title  lies  lifeless  in  his  hands  against  such  purchaser.-' 

The  doctrine  of  estoppel,  as  thus  applied,  where  the 
mortgage  or  deed  contains  a  warranty  of  title  and  Reizin, 
has  the  uniform  approval  of  the  authorities.  The  cases, 
however,  are  not  as  numerous  where  the  deed  or  mortgage 
is  without  such  warranty,  but  purports  to  pass  an  absolute 
title,  as  did  the  mortgage  executed  by  Mrs.  Bisby  to  the 
cross-petitioner,  Mrs.  Althera  Bales  White,  her  mortgage 
reciting  the  conveyance  of  the  several  tracts  of  land,  and 
"the  intention  being  to  convey  hereby  an  absolute  title  in 
fee  simple."  Having  pledged  the  entire  estate,  the  mort- 
gagor will  not  be  heard  to  say  that  only  a  contingent  inter- 
est has  been  covered  by  the  mortgage,  instead  of  the  entire 
estate,  as  pledged  and  as  held  by  her  at  the  time  the  con- 
tract is  sought  to  be  enforced. 

"The  rule  is  well  established  that,  where  the  deed 
recites  or  aflRrms,  expressly  or  impliedly,  that  the  grantor 
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is  seized  of  a  particular  estate  which  the  deed  purports  to 
convey,  and  upon  the  faith  of  which  the  bargain  was  made, 
he  will  be  thereafter  estopped  to  deny  that  such  an  estate 
was  passed  to  his  vendee,  although  the  deed  conveys  no 
covenant  of  warranty  at  all/'  Reynolds  v.  Oook,  83  Va. 
817  (5  Am.  St.  317);  Vwn  Rensselaer  v.  Kearney,  11  How. 
(U.  S.)  297.  In  delivering  the  opinion  in  the  last  case, 
Nelson,  J.,  said: 

^^If  the  deed  bears  on  its  face  evidence  that  the  grantor 
intended  to  convey,  and  the  grantee  expected  to  become 
invested  with,  an  estate  of  a  particular  description  or  qual- 
ity, and  that  the  bargain  had  proceeded  upon  that  footing 
between  the  parties,  then,  although  it  may  not  contain  any 
covenants  of  title,  in  the  technical  sense  of  the  term,  still 
the  legal  operation  and  effect  of  the  instrument  will  be 
as  binding  upon  the  grantor  and  those  claiming  under  him, 
in  respect  to  the  estate  thus  described,  as  if  a  formal  cove- 
nant to  that  effect  had  been  ioserted,  at  least  so  far  as  to 
estop  them  from  ever  afterwards  denying  that  he  was  seized 
of  the  particular  estate  at  the  time  of  the  conveyance/' 

He  then  refers  to  and  reviews  a  number  of  authorities, 
English  and  American,  on  the  subject,  and  continues  as 
follows : 

^^The  principle  deducible  from  these  authorities  seems 
to  be  that,  whatever  may  be  the  form  or  nature  of  the  con- 
v^ance  used  to  pass  real  property,  if  the  grantor  sets  forth 
on  the  face  Qf  the  instrument,  by  way  of  recital  or  averment, 
that  he  is  seized  or  possessed  of  a  particular  estate  in  the 
premises,  and  which  estate  the  deed  purports  to  convey ;  or, 
what  is  the  same  thing,  if  the  seizin  or  possession  of  a 
particular  estate  is  affirmed  in  the  deed,  either  in  express 
terms  or  by  necessary  implication,  the  grantor  and  all 
persons  in  privity  with  him  shall  be  estopped  from  ever 
afterwards  denying  that  he  was  so  seized  and  possessed  at 
the  time  he  made  the  conveyance.    The  estoppel  works  upon 
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the  estate  and  binds  an  after-acquired  title  as  between 
parties  and  priviea/' 

And  the  reason,  he  adds,  is  that  such  afiHrmation  must 
necessarily  have  influenced  the  grantee  in  making  the  pur- 
chase; and  hence,  the  grantor  and  those  in  privity  with 
him,  in  good  faith  and  fair  dealing  should  be  forever  there- 
after precluded  from  gainsaying  it. 

"The  doctrine,"  he  also  added,  "is  founded  upon  the 
highest  principles  of  morality,  and  recommends  itself  to 
the  common  sense  and  justice  of  everyone.  And  although 
it  debars  the  truth  in  the  particular  case,  and  therefore  is 
not  infrequently  characterized  as  odious,  and  not  to  be 
favored,  still  it  should  be  remembered  that  it  debars  it 
only  in  the  case  where  its  utterance  would  convict  the 
party  of  a  previous  falsehood,  ♦  ♦  ♦  and  imposes  si- 
lence on  a  party  only  when,  in  conscience  and  honesty,  he 
should  not  be  allowed  to  speak." 

In  Lessee  of  French  v.  Spencer ,  21  How.  (U.  S.)  228, 
one  Posgit  conveyed  by  deed  purporting  to  convey  the 
fee  in  a  certain  tract  of  land  without  warranty,  to  which 
he  then  had  no  title.  Thereafter,  a  patent  Was  issued  in 
his  name  by  the  Federal  government,  under  which  he  ac- 
quired the  legal  title.  After  his  death,  in  an  action  to  re- 
cover  the  land  by  one  of  the  heirs  against  the  heirs  of  his 
grantee,  to  whom,  in  the  meantime,  the  land  had  descended, 
it  was  held  that  the  plaintiff,  claiming  under  the  grantor, 
was  estopped  by  the  deed  from  disturbing  the  title  or  pos- 
session of  the  defendants,  the  court  declaring  that  the  ^^es- 
toppel  works  upon  the  estate  and  binds  an  after-acquired 
title  as  between  parties  and  privies.*'  The  doctrine  of  es- 
toppel, then,  is  applicable  as  to  each  of  the  mortgages  set 
up  in  the  cross-petition,  and  the  plaintiff  cannot  be  heard 
to  deny  that  the  title  subsequently  acquired  upon  the  death 
of  the  life  tenant  would  not  inure  to  the  benefit  of  the 
mortgagees. 
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The  operation  of  this  estoppel  is  in  no  manner  affected 
by  the  discharge  in  bankraptcy,  as  will  appear.  All  the 
mortgages  were  executed  more  than  four  months  prior  to 

the'  filing  of  the  petition  in  bankruptcy,  and 
8.  bankbuptct  :  *^®  hofia  fides  of  the  several  transactions  is 
STby^Sschar^^  in  uo  manner  questioned.  The  only  conse- 
quence of  a  discharge  in  bankruptcy  is  to 
suspend  the  right  of  action  for  a  debt  against  the  bank- 
rupt person.  If  the  creditors  have  a  lien  or  equitable  claim 
by  mortgage  or  otherwise  upon  the  property  of  the  bank- 
rupt, such  right  or  rights  remain  unaffected.  The  inde- 
pendent collateral  agreement  given  by  way  of  security  out- 
lives the  remedy  on  the  debt  which  it  was  given  to  secure. 
Section  67-d,  Bankrupt  Laws,  approved  July  1,  1898  (U. 
8.  Comp.  St.  1901,  p.  3449),  provides  that: 

''Liens  given  or  accepted  in  good  faith^  and  not  in  con- 
templation of  or  in  fraud  upon  this  act,  and  for  a  present 
consideration,  which  have  been  recorded  according  to  law, 
if  record  thereof  was  necessary  in  order  to  impart  notice, 
shall  not  be  affected  by  this  act." 

Plainly  enough,  then,  the  liens  of  these  mortgages  were 
not  affected  by  the  bankrupt's  discharge.  MalUn  v.  Wen- 
ham,  209  111.  232  (65  L.  E.  A.  602,  101  Am.  St.  233) ;  Citi- 
zens Loan  Assn.  v.  Boston  d  M.  R.  Co.,  196  Mass.  528  (82 
N.  E.  696) ;  Bridge  v.  Kedon,  163  Cal.  493  (126  Pac.  149) ; 
John  LesUe  Paper  Co.  v.  Wheeler,  23  N.  D.  477  (137  N.  W. 
412,  42  L.  B.  A.  [N.  S.]  292,  and  note  collecting  cases  at 
page  295).  Nor  did  the  discharge  of  the  bankrupt  obviate 
the  attachment  of  the  mortgages  as  liens  on  the  after-ac- 
quired property.  Subsequent  to  her  discharge,  she  asserted 
her  claim  in  and  to  the  property  which  the  trustee  in  bank- 
ruptcy declined  to  take,  as  she  might  lawfully  do,  and  the 
property  stood  in  the  same  relation  to  the  incumbrances 
thereon  as  before  the  petition  in  bankruptcy  had  been  filed. 
In  other  words,  the  rights  of  the  mortgagor  and  mortgagees 
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were  precisely  the  Bame  as  before,  save  that  personal  lia- 
bility on  the  indebtedness  might  not  be  enforced  in  an  ac- 
tion personally  against  the  mortgagor  as  a  debtor,  owing 
to  her  discharge  in  bai^ruptcy.  We  have  dealt  with  the 
remainder  in  this  portion  of  the  opinion  on  the  theory  that 
it  was  contingent,  but  without  the  design  of  so  determin- 
ing. Our  conclusion  is  that,  whether  contingent  or  vested, 
the  mortgages  were  rightly  found  enforcible  against  Mrs. 
Bisby's  one-third  interest  in  the  real  estate. 

II.  Another  assignment  is  that  the  court  erred  in  re- 
foi-ming  the  Hodson  mortgage  so  as  to  cover  all  the  prop- 
erty, whereas  only  a  part  of  it  was  covered  thereby.    But 

marshaling  the  assets  was  prayed,  and  the 

4.  marshalino  as-  court  should  have  granted  this  relief  by  di- 

cuBiTiBs:  rule,    recting  that  all  the  realty  covered  by  the 

four  mortgages  superior  to  that  of  Hodson 
be  first  sold  and  applied  in  the  order  of  seniority  in  satis- 
faction of  said  mortgages,  and  that  the  realty  covered  by 
the  Hodson  mortgage  be  separately  sold,  and  out  of  the  pro- 
ceeds thereof,  any  deficiency  in  the  satisfaction  of  the  other 
four  mortgages  be  first  paid,  and  whatever  remained  be 
applied  in  satisfaction  of  the  Hodson  mortgage.  Instead 
of  so  directing,  the  decree  of  the  court  decreed  that  the  five 
mortgages  be  paid,  in  the  order  of  priority,  from  the  pro- 
ceeds derived  from  the  sale  of  the  entire  property:  that 
is,  that  whatever  remained  of  the  fund  derived  from  the 
sale  of  plaintiffs  one-third  interest  in  the  property  be  ap- 
plied on  the  first  four  mortgages,  and  that  whatever  re- 
mained after  satisfying  the  same  be  applied  on  the  amount 
owing  on  the  Hodson  mortgage.  The  decree  in  this  respect 
was  erroneous. 

III.  Appellant  assigned  as  error  the  holding  of  the 
court  that  two  of  the  mortgages  covered  the  rents  and  prof- 
its. The  brief  contains  no  propositions  or  authorities  bear- 
ing on  this  point,  and  the  argument  merely  repeats  the 
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statemeut  that  the  mortgages  do  not  cover  the  same.  Pass- 
ing on  the  only  point  suggested,  we  have  to  say  that  the 
mortgages  in  terms  include  such  rents  and  profits. 

The  point  is  made  that  the  court  erred  in  taxing  attor- 
ney's fees  on  these  mortgages.  The  decree  does  not  author- 
i«e  the  taxation  of  attorney's  fees,  nor  does  any  order  ap- 
pear of  i-ecord,  though  an  order  by  the  court  to  so  tax  was 
held  necessary  in  Perry  v.  Kaspar,  113  Iowa  268.  In  the 
absence  of  anything  in  the  abstract  indicating  that  attor- 
ney's fees  were  taxed  or  ordered  taxed,  we  are  unable  to 
pass  on  the  complaint  interposed  by  appellant.  If  such 
fees  were  taxed,  possibly  the  propriety  thereof  may  be  raised 
by  a  motion  to  retax  costs;  but  as  to  this  we  express  no 
opinion.  The  costs  of  appeal  will  be  taxed  to  appellant,  and 
the  decree  modified  and  affirmed,  as  above  indicated. — Modi- 
fied and  affirmed', 

Preston,  C.  J.,  Evans  and  Stbvbns,  JJ.,  concur. 


T.  J.  DuNAHoo,  Appellee,  v.  Sim  T.  Hubbr,  Appellant. 

OONSTXTUTIOKAL  LAW:  Aati-Tipping  Ifaw — Employe  and  Em- 
ployer in  Same  Services — Special  Privileges  and  Immtmities. 
Section  5028-u,  Code  Supplemental  Supplement  1915,  is  ^old 
as  applied  to  an  employee  of  a  barber  shop,  being  in  violation 
of  Article  1,  Section  6,  of  the  Constitution  of  Iowa,  prohibiting 
the  granting  of  special  privileges  and  immunities;  as,  under  the 
said  law,  the  employee  is  prohibited  from  accepting  or  solicit- 
ing a  tip,  but  his  employer,  engaged  in  the  same  services,  is  not 
prohibited  from  doing  so,  there  being  nothing  in  the  situation 
of  such  an  employer  to  Justify  discrimination  in  his  favor,  when 
engaged  in  the  same  pursuit  as  the  employee. 

Weaves  and  E«vans,  JJ.,  dissent. 

Appeal  from   Woodbury  District  Court. — George   Jepson, 

Judge. 

March  17,  1919. 

Vol,  185  Ia.— 48 
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A  warrant  was  duly  issued  and  placed  in  the  hands  of 
the  defendant  as  constable,  who  placed  Dunahoo  under 
arrest.  Thereupon,  he  sued  out  a  writ  of  habeas  corpus,  and 
on  hearing,  was  discharged.    Defendant  appeals. — Affirmed. 

H.  M.  Ha/oner f  Attorney  General,  F.  C.  DafMsim,  As- 
sistant Attorney  Greneral,  and  C,  G.  Watkins,  for  appellant. 

L,  H.  Salinger,  for  appellee. 

Ladd,  C.  J. — The  plaintiff,  who  was  arrested  for  receiv- 
ing a  tip,  while  engaged  as  an  employee  in  a  barber  shop, 
was  discharged  on  hearing  in  habeas  corpus  proceedings. 
The  prosecution  was  for  violation  of  Section  5028-u  of  the 
Supplemental  Supplement,  1915. 

"Every  employee  of  any  hotel,  restaurant,  barber  shop, 
or  other  public  place,  and  every  employee  of  any  person, 
Arm,  partnership,  or  corporation,  or  of  any  public  service 
corporation  engaged  in  the  transportation  of  passengers  in 
this  state,  who  shall  accept  or  solicit  any  gratuity,  tip,  or 
other  thing  of  value  or  of  valuable  consideration,  from  any 
guest  or  patron,  shall  be  guilty  of  a  misdemeanor,  and  up- 
on conviction  thereof  shall  be  fined  not  less  than  five  dol- 
lars, or  more  than  twenty-five  dollars,  or  be  imprisoned  in 
the  county  jail  for  a  period  not  exceeding  thirty  days." 

The  constitutionality  of  this  statute  is  challenged  on 
seve^l  grounds,  among  them  that  it  invades  rights  to  prop- 
erty and  its  protection,  and  is  inimical  to  Section  6  of  Ar- 
ticle 1  of  the  Constitution  of  Iowa,  which  declares  that  '^all 
laws  of  a  general  nature  shall  have  a  uniform  operation; 
the  general  assembly  shall  not  grant  to  any  citisKen  or  class 
of  citizens,  privileges  or  immunities,  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens,"  and  that  por- 
tion of  Section  1  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  which  prohibits  a  state 
from  denying  to  ''any  person  within  its  jurisdiction  the  equal 
protection  of  its  laws."    Only  these  need  be  considered. 


i 
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It  will  be  observed,  from  an  analysis  of  the  statute, 
"that  only  the  employee  of  a  hotel,  restaurant,  or  barber 
shop"  is  prohibited  from  accepting  a  tip  op  gratuity.    The 
proprietor  of  the  hotel,  restaurant,  or  barber  shop  is  not 
interfered  with,  or  prohibited  from  accepting  such  gift. 
While  an  employee  of  a  person  engaged  in  the  transporta- 
tion of  passengers  may  not  receive  any  gratuity  or  gift, 
such  person  may,  under  like  circumstances,  accept  favors 
of  this  kind.    An  employee  is  Refined  by  Webster  as  "one 
employed  by  another ;  a  clerk  or  workman  in  the  service  of 
an  employer,  usually  distinguished  from  an  official  or  of- 
ficer or  one  employed  in  a  position  of  some  authority;" 
and  a  like  definition  is  found  in  the  Century  Dictionary. 
See  Johnston  r.  BarrUls,  27  Ore.  251  (41  Pac.  666).    Under 
this  act,  the  proprietor  of  a  hotel,  restaurant,  or  barber 
shop,  even  though  engaged  in  the  same  employment,  would 
be  perfectly  free  to  accept  tips  or  gratuities  or  anything 
of  value,  while  the  employee,  workifig  at  his  side  and  en- 
gaged in  the  same  occupation,  might  be  prosecuted  for  hav- 
ing committed  a  crime,  should  he  do  the  same  thing.    That 
the  proprietor  would  not  be  likely  to  be  made  the  recipient 
of  such  a  so-called  courtesy  does  not  answer  the  criticism. 
The  j>resent  case  illustrates  the  vice  of  this  statute.    There 
were  two  chairs  in  the  barber  shop;  the  employer, pne  Mur- 
phy, worked  at  one  of  these,  and  defendant  at  the  other. 
Murphy  undertook  to  pay  the  defendant  |15  per  week  and 
60  per  cent  of  what  he  received  for  his  work  above  said 
sum,  and  defendant  was  to  have,  according  to  the  custom 
of  the  trade,  such  tips  and  gratuities  as  might  be  handed 
him.    A  customer  gave  him  25  cents  in  excess  of  the  charges, 
and  he  was  prosecuted.    Had  the  same  amount  been  handed 
to  Murphy,  his  employer,  no  offense  could  have  been  charged. 
Manifestly,  there  is  no  reason  for  such  discrimination.    For 
the  purpose  of  efficient  and  beneficial  legislation,  it  is  often 
necessary  to  divide  the  subjects  upon  which  it  operates  into 
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classes.  Indeed,  the  greater  part  of  all  legislation  is  of  this 
character,  but  the  authorities  agree  that  the  distinction  in 
dividing  must  not  be  arbitrary,  and  must  be  based  on  dif- 
ferences which  are  apparent  and  reasonable.  The  classifi- 
cation should  be  based  upon  some  apparent  natural  reason, 
— some  reason  suggested  by  necessity, — ^such  a  difference 
in  situation  and  circumstances  of  the  subjects  placed  in  the 
one  class  or  the  other  as  to  suggest  the  necessity  or  proprie 
ty  of  discrimination  with  respect  to  them. 

Classifying  the  difference  between  the  situations  of 
the  pei*sons  of  the  respective  classes  as  employers  and  em- 
ployees is  not  alone  sufficient.  Reference  must  also  be  had 
to  the  subject-matter  of  the  legislation  affecting  the  re- 
spective classes  created.  There  can  be  no  controversy  but 
that  employers  and  employees  may  be  divided  into  separate 
classes  for  the  purpose  of  legislation  on  many  subjects,  bnt 
where  the  evil  to  be  remedied  rdates  to  members  of  one 
class  quite  as  well  as  to  another,  and  is  quite  as  obnoxious 
to  good  morals,  such  a  classification  would  be  unwarranted. 
The  section  of  the  Constitution  quoted  exacts  that  ihe 
general  assembly  shall  not  grant  to  any  class  of  citiz^s. 
privileges  and  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens;  and  this  neces- 
sarily includes  any  class  into  which  the  citizens  may  be 
divided!  That  the .  difference  between  employer  and  em- 
ployees is  such  as  to  warrant  their  separate  classification 
for  some  purposes,  would  not  justify  this  legislation  if,  in 
fact,  privileges  and  immunities  are  accorded  to  the  one  clasi 
which,  on  the  same  terms,  do  not  equally  belong  to  the  other 
class.  We  are  unable  to  discover  any  reasonable  ground 
for  saying  that  employers  as  a  class  may  accept  tips  or 
gratuities,  and  employees  may  not,  especially  in  those  voca- 
tions where  they  are  engaged  in  the  same  identical  work. 

Tipping  may  be  an  evil,  but  this  does  not  justify  dis- 
crimination between  classes  in  order  to  .put  it  down.    In 
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80  far  as  the  public  is  concerned,  the  evil  of  tipping  the 
employer  is  quite  as  obnoxious  to  good  morals  as  though 
it  were  done  to  the  employee.  Surely,  here  there  is  no 
ground  for  discriminatibn.  Nor  can  tipping  the  employee 
be  said  to  work  an  injury  to  him,  for  he  is  free  to  decline 
the  gratuity;  and  if  it  be  claimed  that  his  character  be 
in  some  way  affected  thereby,  there  is  no  ground'  for  say- 
ing that  like  consequences  would  not  result  to  the  employer 
under  the  same  circumstances.  Nor  are  we  ready  to  accede 
to  the  proposition  that  tipping  is  necessarily  a  wrong  by  the 
employee  against  the  employer.  That  necessarily  depends 
on  the  nature  of  the  employment.  If  the  employee  were 
working  by  the  piece,  or  receiving  so  much  for  the  perform- 
ance of  a  particular  task,  it  would  be  entirely  immaterial 
to  the  employer  whether  he  accepted  a  gratuity  or  not.  In 
such*  a  situation,  the  employer  would  not  be  affected,  even 
though  greater  care  were  bestowed  or  more  time  given  by 
the  employee  than  were  the  gratuity  not  received.  It  might 
prove  an  injury  only  in  those  iiistances  where  additional 
time  is  consumed  by  the  employee  when  time  funiishes  the 
basis  of  compensation.  No  such  distinction  is  attempted  in 
the  statute.  Moreover,  the  tip  or  gratuity  is  customarily 
paid  after  the  service  has  been  rendered,  and  there  is  no 
ground  for  saying,  in  general,  that  any  additional  compen- 
sation is  accepted  from  the  patron  at  the  expense  of  the 
employer;  rather,  the  giving  of  such  gratuity  is  an  \- 
pression  of  satisfaction  by  the  patron  in  whatever  service 
has  been  rendered.  The  proprietor  of  a  hotel,  restaurant,  or 
barber  shop  often  renders  service  in  connection  with  em- 
ployees, and  we  entertain  no  doubt  that,  in  permitting  the 
employer,  often  unknown  to  the  patron  to  be  such,  to  accept 
tips  or  gratuities,  and  denying  a  like  privilege  to  the  em- 
ployee, there  is  unfair  discrimination,  and  such  legislation 
is  prohibited  by  the  section  of  the  Ck)nstitution  quoted.  The 
power  of  the  legislature  with  Deference  to  dassiflcation  is 
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quite  thoroughly  covered  in  State  v.  Oarbroski,  111  Iowa 
496,  where  the  court  held  that  there  was  no  ground  for 
exempting  veterans  of  the  Civil  War  from  the  necessity  of 
paying  a  peddlers'  tax  which  was  exacted  from  all  others 
engaged  in  that  occupation.  Theve  is  nothing  in  the  situa- 
tion of  an  employer  which  justifies  discriminating  in  hib 
favor  when  engaged  in  the  same  pursuit  as  the  employee, 
and  we  are  of  opinion  that  any  law  which  permits  the  pro- 
prietor of  a  barber  shop  to  accept  a  tip  or  gratuity  upon  the 
performance  of  services  to  a  customer,  and  at  the  same  time 
prohibits  the  employee,  engaged  in  like  services  in  the  same 
shop,  from  doing  likewise,  is  to  be  denounced  as  unjust  dis- 
crimination, and  inimical  to  the  section  of  the  Constitution 
prohibiting  the  general  assembly  from  granting  to  ^^any 
citizen  or  class  of  citizens,  privileges  or  immunities,  which 
upon  the  same  terms  shall  not  equally  belong  to  all  citi- 
zens." As  applied  to  an  employee  of  a  barber  shop,  the 
statute  quoted  is  unconstitutional,  and  the  court  rightly  dis- 
charged plaintiff,  for  that  he  was  guilty  of  no  offense  against 
the  law. — Affirmed. 

Gaynor,  Preston,  and  Stevens,  JJ.,  concur. 

EiVANs,  J.  (dissenting).  I  am  unable  to  con<:ur  in  the 
majority  opinion. 

I.  The  general  ground  of  the  holding  therein  is  that 
the  statute  in  question  offends  against  the  Constitution,  in 
that  its  classification  makes  unreasonable  discrimination. 
The  specific  point  made  is  that  the  prohibition  of  the 
statute  applies  to  the  employee  only,  and  not  to  the  em- 
ployer. In  my  judgment,  the  ai^ument  is  unsound.  The 
tipping  evil,  if  such,  is,  in  its  very  nature,  a  wrong  by  thf 
employee  against  the  employer  on  the  one  hand,  and  against 
the  patron  on  the  other.  As  against  the  employer,  it  tendd 
to  procure  for  the  patron  additional  consideration  at  the 
expense  of  the  employer.  ^On  the  question  of  classification. 
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we  have  frequently  held  that  no  more  definite  rule  can  be 
laid  down  than  that  classification  must  be  natural  and  rea- 
sonable, and  not  arbitrary  or  capricious.  Our  holdings  in 
previous  cases  on  this  question  are  collated  in  Huhhell  v. 
BigginSy  148  Iowa  36.  See,  also,  Hunter  t\  Oolfaa  Oons. 
Coal  Co.,  175  Iowa  245,  and  State  v.  Fairmont  Creamery 
Co,,  153  Iowa  702,  703.  On  this  question,  there  is  no  varia- 
tion in  our  previous  utterances. 

Whether  there  was  existent  a  tippijog  evil,  which  was 
injurious  to  public  morals,  and  whether  it  was  of  such 
magnitude  as  to  justify  legislation  thereon,  was  a  question 
for  legislative  cognizance.  It  was  competent  for  the  leg- 
islative body  to  believe,  also,  that  there  was  no  tipping  evil 
existent,  except  such  as  involved  an  employee.  The  rule  of 
uniformity  requires  that  the  legislation  '^must  extend  to  and 
embrace  all  persons  who  are  or  may  be  under  like  circum- 
8tan<!es."  This  requirement  is  met  in  the  statute  under 
consideration.  The  same  person  may  be  an  employer  in  one 
relation  and  an  employee  in  another.  Indeed,  it  is  broadly 
true  that  every  person  is  both  an  employer  and  an  employee 
in  his  various  relations.  The  statute  forbids  every  person, 
while  an  employee  of  another,  to  solicit  tips  from  the  patron 
of  his  employer.  Surely,  this  presents  a  natural  and  reason- 
able classification.  To  say  that  the  statute  may  not  forbid 
the  employee  to  thus  wrong  his  employer  unless  the  em- 
ployer  is  included  within  the  same  prohibition,  impresses 
me  as  quite  illogical. 

II.  The  majority  opinion  lays  some  stress  upon  the 
particular  facts  involved  as  between  the  employer  and  the 
employee  in  this  particular  case.  It  is  made  to  appear  that 
the  plaintiff's  contract  with  his  employer  was  that  he  was 
to  receive  f  15  per  week  and  60  per  cent  of  what  he  received 
for  his  work  above  said  sum,  and  that,  "according  to  the 
custom  of  the  trade,"  he  was  to  receive  such  tips  and  gra- 
tuities as  might  be  given  him.    Assuming  that  such  a  con- 
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tract  could  be  pleaded  by  the  employee  as  a  defense  to  the 
prosecution,  it  furnishes  no  reason  whatever  for  striking 
down  the  legislation  as  unconstitutional.  If  the  sum  re- 
ceived by  the  employee  was  so  received  pursuant  to  con- 
tract with  his  employer,  and  as  a  part  of  his  compensation, 
then  the  most  that  could  be  said  is  that, '  as  between  him 
and  his  employer,  he  did  not  receive  it  as  a  gratuity.  How 
far  this  fact  could  avail  as  a  defense,  either  in  whole  or 
in  part,  I  do  not  stop  to  consider.  Nor  do  I  stop  to  con- 
sider whether  an  implied  contract  can  be  predicated  upon 
a  "custom  of  the  trade,"  when  such  custom  is  itself  illegal, 
or  contrary  to  public  policy.  The  plaintiff  herein  made  no 
defense  in  the  prosecution  against  him.  Hie  simply  sued 
out  a  writ  of  habeas  corpus,  and  claimed  his  right  to  a 
discharge  on  the  ground  of  the  unconstitutionality  of  the 
statute.  And  it  was  upon  such  ground  that  he  was  dis- 
charged. It  will  not  do,  therefore,  to  use  the  weakness  of 
the  prosecution  in  its  facts  in  the  original  case  as  a  reason 
for  holding  the  statute  itself  unconstitutional. 

While  the  subject-matter  of  this  legislation  appears 
to  some  people  as  trivial,  and  perhaps  to  no  one  as  pro- 
found or  pressing,  it  is  none  the  less  important  that  this 
fact  shall  not  become  the  real  stimulus  to  interference  with 
the  just  prerogatives  of  the  legislature  in  the  exercise  of  the 
police  power.  Conceding  the  lack  of  overweening  impor- 
tance of  the, legislation  itself,  I  am  convinced  that  it  is  not 
an  offense  against  the  Constitution. 

Weaver,  J.,  joins  in  this  dissent. 


American   Laundry  Machinery   Company,   Appellant,  v. 
Everybody's  Laundry  et  al.,  Appellees. 

PLEADnrO:    Issaea— ^AdmisaionB — "Duly  Beooxded."    Where  tlu 
1    petition  alleged  facts  showing  that  a  conditional  sale  contract 
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was  "duly  filed  for  record"  an  admission  in  the  answer  formally 
admitting  this  allegation,  was  a  concession  that  it  was  properly 
recorded,  and  so  executed  as  to  make  it  eligible  for  record,  and 
eliminated  the  question  of  constructive  notice. 

FLEADINa:    Issues— Gondiuion  of  Law — "Faulty  and  Illegal  Ac- 

2  knowledgment."  Allegation  in  an  answer  that  a  contract  was  im- 
properly recorded  because  of  its  faulty  and  illegal  acknowledg- 
ment, but  without  any  statement  of  fctcts  constituting  the  fault 
or  illegality  complained  of,  stated  a  legal  conclusion^  anti  raised 
no  issue  of  fact  upon  any  other  allegation  of  the  petition. 

SAIaES:     OondlUonal     Sales  —  Recording     Acts  —  Acknowledgmmit. 

3  Where  plaintifTs  salesman  was  authorized  to  make  a  conditional 
sale  contract  in  his  oum  name,  and  signed  it  in  his  own  name, 
and  was,  as  far  as  the  purchaser  was  concerned,  a  principal  in 
the  contract,  and  his  acknowledgment  to  the  contract,  as  shown 
by  the  certificate,  was  as  "his  own  act  and  deed,"  the  certificate  of 
acknowledgment  was  sufficient,  under  Section  2959,  Code,  1897, 
although,  in  addition  to  his  signature,  the  contract  had  the 
stamped  signature  of  the  plaintiff. 

SAUBS:  Conditional  Sales — ^Recording  Acts.  A  conditional  sale  of 
i  personal  property  is  valid  between  the  vendor  and  purchaser; 
but,  to  be  valid  against  execution  and  attaching  creditors  and 
purchaser  without  notice,  it  must,  under  Section  2906,  Code,  1897, 
be  evidenced  by  a  written  instrument  acknowledged  like  convey- 
ances of  real  estate,  and  filed  for  record. 

BAKKBXJPTCnr:    Liens  and  Priorities— Unrecorded  Conditional  Sales. 

5  An  assignee  or  trustee  is  not  a  purchaser,  within  Section  2906, 
Oode^  1897,  providing  that,  to  be  valid  against  execution  and  at- 
taching creators  and  purchasers  without  notice,  conditional 
sales  contracts  must  be  recorded;  and  the  claim  of  a  vendor 
under  an  unrecorded  conditional  sales  contract  is  superior  to 
that  of  the  assignee,  or  the  trustee  in  bankruptcy,  both  under 
the  state  law  and  the  Federal  Bankruptcy  Act. 

BANKBUPTOY:     Liens  and  Priorities — Conditional  Sales— Notice  of 

6  Trustee  ftom  Schedules.  Where  the  bankrupt,  in  his  schedules 
filed,  listed  property  as  being  secured  by  conditional  sale  con- 
tract, a  trustee  thereafter  appointed  could  not  be  heard  to  pro- 
fess ignorance  or  assert  a  claim  superior  to  the  contract  because 
of  the  absence  of  actual  or  constructive  notice  of  the  contract. 

Appeal  from  Black  Hawk  District  Court. — Gborgb  W.  Dun- 

HAMy  Judge. 
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March  18,  1919. 

On  August  14,  1915,  the  plaintiff,  a  dealer  in  laundry 
machinery,  entered  into  a  contract  for  the  conditional  sale 
of  certain  machinery  to  one  Wilson,  doing  business  under 
the  name  of  Everybody's  Laundry,  such  machinery  to  be 
shipped  to  the  purchaser,  at  Waterloo,  Iowa,  but  the  title  to 
and  the  ownership  of  the  same  to  remain  in  the  seller  until 
the  agreed  price,  f2,642.50,  was  paid.  The  terms  of  the 
conditional  sale,  as  proposed,  were  reduced  to  writing, 
signed  by  Everybody's  Laundry  Company  and  by  the  plain- 
tiff, American  Laundry  Machinery  Company,  and  C.  F. 
Noftzger^  salesman.  This  writing  was  acknowledged  by 
the  said  Noftzger  and  placed  on  record  in  the  office  of  the 
recorder  of  Black  Hawk  County.  The  machinery  was 
shipped  to  and  received  by  the  Everybody's  Laundry,  and 
kept  in  its  place  of  business  in  Waterloo. 

In  May,  1917,  while  having  the  machinery  in  its  posses- 
sion, under  the  terms  of  the  said  contract,  and  while  there 
still  remained  unpaid  upon  the  purchase  price  a  remainder 
of  {1,459.61,  the  purchaser  was  adjudged  a  bankrupt,  and 
one  F.  P.  Ballon  was  appointed  trustee  of  the  estate  in  the 
bankruptcy  proceedings.  In  the  list  of  creditors  filed  by 
the  bankrupt  in  said  proceedings,  there  was  included  the 
name  of  the  American  Laundry  Machinery  Oompany,  as  a 
creditor  to  the  amount  of  |1, 459.61,  and  in  the  ^^description 
of  securities"  for  said  debt,  there  was  a  written  statement, 
"Conditional  sales  contract  securing  notes."  The  tnistee 
declining  to  recognize  the  plaintiff's  right  to  a  lien  on  the 
machijaery  for  the  unpaid  amount  of  the  debt,  this  action 
was  brought  by  plaintiff  to  establish  its  said  claim.  After 
the  action  was  begun,  and  before  the  matter  came  up  for 
hearing,  the  trustee,  by  agreement  with  the  plaintiff,  sold 
the  property,  and  the  proceeds  thereof  have  been  preserved 
and  brought  into  court,  to  be  disposed  of  according  to  the 
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rights  of  the  parties  as  they  shall  finally  be  determined  and 
adjudged  herein. 

Trial  was  had  and  the  case  submitted  for  decision  upon 
the  pleadings  filed  and  a  stipulation  of  facts.  The  court 
found  for  the  defendants,  and  the  plaintiff  appeals. — Re- 
versed. 

Paulson  d  Woody  and  Nourse  dk  Nourse,  for  appellant. 
Williams  d  Clark,  for  appeHees. 

Weaver,  J. — In  addition  to  the  matters  set  forth  in  the 
forgoing  statement,  the  truth  of  all  of  which  is  conceded,  it 
should  be  said  that  the  petition  in  Paragraph  4  thereof 
alleges  that  the  written  order  or  contract  of  conditional 
sale  "was  duly  filed  for  record  in  the  recorder's  office  of 
Black  Hawk  County,  Iowa,"  and  this  allegation  is  formally 
admitted  in  Paragraph  4  of  defendants^  answer. 

In  a  subsequent  paragraph,  however,  it  is  alleged  "that, 
on  account  of  the  faulty  and  illegal  acknowledgment"  of 
said  instrument,  it  "was  improperly  recorded,  it  was  not 
entitled  to  record,  and  it  imparted  no  notice  to  anyone  of 
plaintiff's  alleged  rights;"  but  such  allegation  is  accom- 
panied by  no  explanation  or  statement  of  the  fact  or  facts 
relied  upon  as  rendering  the  acknowledgment  "faulty"  or 
"illegal." 

It  is  also  stipulated  that  Noftzger,  whose  name  is  sub- 
scribed to  the  contract  and  who  acknowledged  the  execu- 
tion, "had  full  authority  from  the  plaintiff  to  sign  the 
conditional  sales  contract  in  the  way  he  signed  this  con- 
tract, and  full  power  and  authority  to  acknowledge  this 
signature  in  t^^e  form  and  manner  shown  by  the  instru- 
ment," also  "full  power  and  authority"  to  sell  said  proper- 
ty, either  for  cash  or  upon  conditional  contracts,  and  to 
enter  into  said  contracts  "either  in  the  name  of  the  plain- 
tiff or  in  his  own  name;"   but  this  concession  is  made  with 
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reservation  to  the  defendant  of  the  right  to  object  to  the 
admissibility  of  such  facts  in  evidence. 

The  stipulation  further  shows  that  the  purchaser  was 
adjudged  a  bankrupt  on  May  18,  1917,  and  that  the  defend- 
ant was  appointed  trustee  in  such  proceedings  on  June  1, 
1917;  and  it  is  agreed  that,  "previous  to  such  appoint- 
ment, he  had  no  actual  notice  of  plaintiff^s  claim;"  and 
there  is  no  evidence  that,  prior  to  such  date,  the  creditors 
of  the  bankrupt  had  any  actual  notice  thereof. 

In  discussing  the  plaintiff's  petition,  and  confirming 
the  defendants'  claim  to  priority,  the  trial  court  based  its 
ruling  upon  the  theory  that  the  acknowledgment  of  the 
written  contract  was  insufficient  to  admit  it  to  record,  as 
provided  by  statute,  and  that  its  record  did  not  serve  to 
impart  constructive  notice  of  the  plaintiff's  right. 

In  this  court,  the  appellant  argues:  First,  that  the 
acknowledgment  is  not  fatally  defective;  and  second,  that, 
even  if  the  recording  did  not  impart  constructive  notice, 
yet,  under  the  admitted  facts  and  circumstances,  the  trustee 
takes  no  other  or  greater  right  in  the  property  than  was 
held  by  the  debtor  when  he  was  adjudged  a  bankrupt. 

I.  Referring  to  the  objection  made  in  argument  to 
the  sufficiency  of  the  acknowledgment,  the  case  presents  a 
somewhat  peculiar  situation.     As  will  be  seen  from  the 

preliminary  statement,  the  plaintiff,  in  its 
raes:  admis-  petition,  alleges  the  facts,  showing  a  con- 
corded.**  ditional   sale  by  written  bill  or  contract 

and  that  such  instrument  "was  duly  filed  for  record"  in  the 
recorder's  office  of  Black  Hawk  County ;  and  the  defendant, 
in  its  answer,  formally  admits  this  allegation.  Now,  an 
admission  that  the  paper  was  "duly  recorded"  would  seem 
to  mean  neither  more  nor  less  than  a  concession  that  it 
was  properly  recorded,  and  this  necessarily  implies  an  ad- 
mission that  it  was  in  such  form,  or  so  executed,  as  to  make 
it  eligible  for  record ;  and  if  so,  the  question  of  the  BuBi- 
ciencv  of  constructive  notice  is  not  an  issue. 
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It  is  true,  as  before  stated,  that  in  another  division 
of  the  answer  is  an  allegation  that  the  contract  ^^as  im- 
properly recorded/'  and  ^'was  not  entitled  to  record"  because 

of  its  '^faulty  and  ill^al  acknowledgment," 

*  inesi^conciiisioii   biit  there  is  no  statement  or  specification    f 

andmeiBaiao-     the  fact  or  facts  constituting  the  fault  or 

knowledgment.*' 

illegality  complained  of.  This  is  clearly  a 
statement  or  allegation  of  a  legal  conclusion,  and  raises  no 
issue  of  fact  upon  any  allegation  of  the  petition  {Ploffmfmn 
V.  City  of  Davenport,  181  Iowa  1212),  and  the  sufficiency 
of  the  admowledgment  is  to  be  taken  as  conceded. 

II.  But  even  if  we  assume  that  the  defense  has  been 
sufficiently  pleaded,  we  are  not  persuaded  that  the  objec- 
tion to  the  sufficiency  of  the  acknowledgment  is  well  taken. 

The  substance  of  the  objection  is  that  Nofts- 

'  tionaf  'smifv?      ger,   who  made  the  acknowledgment,   was 

acknowildg^    '    not  the  vendor,  and,  therefore,  an  acknowl- 

rnent 

edgment  by  him,  in  his  own  name,  is  in- 
sufficient; and  that,  to  entitle  it  to  record,  the  certificate 
of  acknowledgment  should  have  described  him  as  the  agent 
or  officer  of  the  American  Laundry  Machinery  Company, 
and  that  he  asknowledged  the  execution  of  the  contract 
to  be  the  voluntary  will  and  deed  of  such  company,  as  pro- 
vided in  Code  Section  2959. 

Whether  this  objection  is  good  depends  very  much  up- 
on the  conceded  facts  as  to  the  relation  of  Noftzger  to  the 
contract  of  sale.  The  writing  bears  the  stamped  signature 
of  the  plaintiff  and  the  written  signature  of  Noftzger.  It 
is  admitted  that  Noftzger  was  authorized  to  sell  and  dis- 
pose of  the  property  either  in  the  name  of  the  plaintiff  or 
in  his  own  name,  and  to  enter  into  contracts  of  conditional 
sale  accordingly. 

This  contract  is  subscribed  by  both  the  names  of  the 
plaintiff  and  Noftzger.  Whether  the  name  of  the  plaintiff 
was  attached  by  Noftzger  is  not  stated  in  the  stipulation ; 
but  it  is  enough,  we  think,  that  it  is  agreed  that  he  had 
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power  and  authority  to  sell,  and  to  make  the  contract  in 
his  own  name.  Under  the  admission  by  the  parties,  Noftz- 
ger  was  to  the  purchaser,  a  principal,  a  vendor,  and  not 
the  mere  agent  of  another.  In  acknowledging  the  instru- 
ment, he  did  not  acknowledge  it  as  the  act  of  the  plaintiff 
nor  for  the  plaintiff,  but  as  his  own  act  and  deed;  and 
such  is  the  clear  purport  of  the  certificate.  If  a  person  goes 
out  with  full  power  to  sell  and  dispose  of  personal  property 
in  his  own  name,  and  does  sell  in  that  manner,  it  can 
hardly  be  open  to  question  that  his  bill  of  sale,  or  other 
form  of  contract  made  to  effect  such  sale,  as  between  him 
and  the  purchaser,  is  his  individual  contract,  and  that  the 
acknowledgment  thereof  in  his  own  name  is  all  that  iB 
needed  to  make  the  instrument  eligible  to  record.  Under 
the  admitted  facts,  we  are,  therefore,  disposed  to  the  view 
that  the  certificate  of  acknowledgment  was  sufficient. 

III.  That  a  conditional  sale,  such  as  the  record  here 
presents,  is  valid,  as  between  vendor  and  purchaser,  haa 
frequently  been  held  by  the  court,  and  is  conceded  by  the 
4.  salrs:  con-  appellee.  But  to  be  valid  as  against  cxe- 
recording  acts,  cution  and  attaching  creditors  and  pur- 
chasers without  notice,  the  sale  must  be  evidenced  by  a 
written  instrument,  acknowledged  like  conveyances  of  real 
estate,  and  filed  for  record.    Code  Section  2906. 

It  follows,  therefore,  that,  in  so  far  as  this  case  is  af- 
fected or  controlled  by  our  state  or  local  law,  the  trustee 
in  bankruptcy  acquires  no  right  in  the  property  superior 

to   the  plaintiff's   claim,   unless   he  comes 

R      Ran KKI7PTCT  * 

'  liens  and  pri-      within  the  description  of  execution  creditor 
corded'condi-       or  attaching  creditor  or  purchaser,  and  took 

tional   sales. 

the  title  of  the  property  in  the  bankruptcy 
proceedings  without  notice  of  the  conditional  character  of 
the  debtor^s  title,  to  which,  for  the  purpose  of  such  pro- 
ceedings, he  succeeded.  Concededly,  he  was  not  a  judg- 
ment creditor  or  attaching  creditor.    The  question  remain- 


M«r.  1919]  American  L.  M.  Co.  v.  Evdbybody's  Laundry.  767 

ing,  therefore,  is  whether  he  may  be  classed  as  a  purchaser 
without  notice. 

Still  confining  our  attention  to  the  effect  of  our  own 
statutes  in  dealing  with  conditional  sales  of  personal  prop- 
erty, it  is  well  settled  by  the  decision  of  this  court  in 
Warner  v,  Jameson,  52  Iowa  70,  and  many  others  of  that 
class,  that  an  assignee  or  trustee  in  insolvency  cases  is 
not  a  purchaser,  in  the  terms  of  the  statute  last  above  cited, 
and  that  a  claim  of  the  vendor  in  a  contract  of  conditional 
sale  is  superior  to  that  of  the  assignee  or  trustee,  even 
though  the  written  instrument  has  never  been  recorded. 
In  other  words,  the  effect  of  such  holdings  is  that  the  as- 
signee or  trustee  in  insolvency  takes  the  debtor's  estate 
as  he  held  it,  subject  to  all  the  liens  now  lawfully  existing 
thereon. 

This  proposition,  so  far  as  our  local  law  is  concerned, 
is  not  open  to  question ;  but  it  is  the  contention  of  the  ap- 
pellee that  this  rule  does  not  obtain  in  the  settlement  of  a 
bankruptcy  estate  under  the  Federal  law  and  practice.  In 
support  of  this  position,  special  reliance  is  laid  ujwn  the 
provision  found  in  Section  67a  of  the  Federal  Bankruptcy 
Act  (30  Fitat.  at  L.  564,  Ch.  541),  as  amended  by  the  Act  of 
June  25,  1910  (36  Stat,  at  L.  842,  Ch.  412),  which  reads 
as  follows: 

"a.  Claims,  which  for  want  of  record  or  for  other 
reasons,  would  not  have  been  valid  liens  as  against  the 
claims  of  the  creditors  of  the  bankrupt,  shall  not  be  liens 
against  his  estate." 

•  Following  the  language  above  quoted,  and  connected 
with  the  same  general  subject-matter,  is  Section  67d,  as 
follows : 

"d.  Liens  given  or  accepted  in  good  faith  and  not  in 
contelnplation  of  or  in  fraud  upon  this  act  and  for  a  present 
consideration,  which  have  been  recorded  according  to  law, 
if  record  thereof  was  necessary  in  order  to  impart  notice, 
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shall,  to  the  extent  of  such  present  consideration  only,  not 
be  Jiifected  by  this  act." 

Section  47a  also  provides  that: 

"Such  trustees,  as  to  all  property  in  the  custody  or 
coming  into  the  custody  of  the  bankruptcy  court,  shall  be 
deemed  vested  with  all  the  rights,  remedies  and  powers  of 
a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 
thereon ;  and  also  as  to  all  property  not  in  the  custody  of 
the  bankruptcy  court,  shall  be  deemed  vested  with  all  the 
rights,  .remedies  and  powers  of  a  judgment  creditor  hold- 
ing an  execution  duly  returned  unsatisfied." 

But  none  of  these  provisions  go  to  the  extent  argued 
by  the  appellees'  counsel.  Section  67a  does  no  more  than 
to  provide  that  creditors  having  no  valid  liens  as  against 
other  creditors,  at  the  date  when  debtor  goes  into  bank- 
ruptcy, shall  have  no  lien  upon  the  bankrupt's  estate.  In 
other  words,  the  relative  positions  and  relative  rights  of 
the  individual  creditors  of  the  bankrupt,  as  they  exist  when 
the  jurisdiction  of  the  Federal  Court  attaches,  are  to  re- 
main unchanged,  and  claimants  or  creditors  in  whose  favor 
there  is  then  no  valid  lien  as  against  x>ther  creditors,  can- 
not thereafter  assert  such  alleged  lien  as  against  the  trus- 
tee of  the  bankrupt  estate.  Section  67d  recognizes  the 
validity  of  liens  which  have  been  created  in  good  faith,  for 
a  consideration,  and  which  have  been  duly  recorded,  if 
record  was  necessary  to  impart  notice. 

Section  47a  defines  the  nature  of  the  rights  which  rest 
in  the  trustee  by  virtue  of  his  appointment.  As  to  all 
property  in  the  custody  of  the  bankruptcy  court  (and  tte 
property  in  the  case  at  bar  comes  within  that  exception), 
he  acquires  "the  rights,  remedies,  and  powers  of  a  creditor 
holding  a  lien  by  legal  or  equitable  proceedings  therein." 

This  Section  47a,  as  above  quoted,  is  part  of  the  Bank- 
ruptcy Act  of  1898,  while  Sections  67a  and  67d  were  enacted 


Mar.  1919]  American  L.  M.  Co.  v.  EJvesrybody's  Laundry.  769 

in  their  present  form  in  1910^  and  all  muHt  be  read  together, 
to  get  the  effect  of  the  legislative  intent. 

Discussing  Section  47a,  Mr.  Collier  says,  in  his  work  on 
Bankruptcy  (9th  Ed.),  page  669: 

*^This  language  aptly  refers  to  such  rights,  remedies, 
and  powers  as  a  creditor  holding  such  a  lien  is  entitled 
to  under  the  law,  rather  than  to  the  rights,  remedies,  and 
powers  of  a  creditor  who  had  actually  fastened  a  lien  on 
the  property  of  the  bankrupt  estate." 

"In  other  words,  the  amendment  of  1910  simply  puts 
the  trustee  in  his  representative  capacity  in  the  position 
of  a  creditor  who  has  reduced  his  claim  to  judgment.  Such 
a  creditor,  by  the  settled  law,  is  subject  to  all  latent  or 
secret  prior  liens  or  equities  in  favor  of  third  persons.  23 
Cyc.  1377;  2  Freeman  on  Judgments  (4th  Ed.),  Sec.  368; 
Miller  V.  Albright,  60  Ohio  St.  48  (53  N.  E.  490)."  In  re 
8,  D,  F.  d  M.  Co..  208  Fed.  813,  818. 

It  is  true  this  section  gives  to  the  trustee  a  lien,  or 
the  rights  of  a  lien-holding  creditor,  but  it  does  not  profess 
to  affect  any  existing  valid  lien.  The  order  of  priority  of 
valid  liens,  if  any,  including  the  lien  or  title  of  the  trustee, 
remains,  as  before,  a  matter  for  the  adjudication  of  the 
court,  according  to  the  settled  rules  and  principles  of  law 
and  equity. 

When  a  debtor  is  adjudged  a  bankrupt,  the  court  as- 
sumes control  of  his  estate,  to  insure  the  proper  and  faith- 
ful application  of  all  his  assets  to  the  payment  of  the  just 
claims  of  his  creditors.  To  that  end,  the  law  makes  pro- 
visions to  guard  against  evasion  and  fraud  by  which  the 
debtor  may  avoid  a  full  and  honest  disclosure  and  surren- 
der of  his  property,  or  by  which  one  creditor  may  obtain 
an  unfair  advan):age  or  preference  over  another;  but  it 
cannot  be  presumed  that  the  statement  was  intended  to 
permit  the  court  or  its  trustee  to  subject  to  the  payment 
of  the  bankrupt's  debts  the  property  of  third  persons  who 

Vol.   Ift5  Ia.— 49 
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are  in  no  way  liable  therefor,  or  to  deprive  any  creditor  of 
any  valid  security  which  he  may  hold  for  the  payment  of 
his  own  claim. 

Recurring  again  to  Section  67a  of  the  statute,  it  will 
be  seen  that,  as  against  the  trustee,  liens  claimed  by  credi- 
tors will  be  disregarded  only  where,  ^f  or  want  of  record  or 
other  reasons,"  such  claims  'Vould  not  have  been  valid 
liens  against  the  claims  of  the  creditors  of  the  bankrupt" 
In  other  words,  this  provision  does  no  more  than  give  to 
the  trustee  a  right  to  dispute  an  allied  lien,  to  the  same 
extent  which  other  creditors  could  have  asserted,  had  there 
not  been  an  adjudication  of  bankruptcy.  Orr  v.  Kenworthjf, 
143  Iowa  6. 

So,  in  Section  67d,  the  failure  to  record  the  claim  be- 
comes material  only  ^Hf  record  thereof  uods  necessary  in 
order  to  impart  notice.'' 

These  references  to  unrecorded  liens  are  doubtless  made 
in  recognition  of  the  fact  that,  under  the  laws  of  some 
states,  recording  is  essential  to  existence  of  a  "valid  lien,'* 
especially  upon  personal  property,  and  in  such  case  it  is 
manifest  that  the  title  of  the  trustee  in  bankruptcy  is  not 
affected  by  alleged  liens  of  that  character.  But,  as  we  have 
seen,  under  the  law  of  this  state,  the  claim  of  the  vendor 
upon  a  contract  of  conditional  sale  is  not  invalid  except 
as  against  subsequent  purchasers  and  attaching  and  exe- 
cution creditors  toitliout  notice. 

For  the  purposes  of  this  case,  if  we  accept  the  appellees* 
contention  that  the  trustee,  whose  appointment  bears  date 
twelve  days  after  the  debtor  was  adjudged  a  bankrupt,  be- 
came clothed  with  the  rights  of  a  sahse 
6.  bankbuptct:      quent  purchaser  or  attaching  creditor,  as 

Uens  and  prl-       ^  r  « 

tionaf  saiS?^*'  ^^  ^^^  ^^^^  ^^  ^"^^  adjudication,  can  it  be 
?5^"Som'  *^^'  ^id  ^^^^  ^®  acquired  that  status  without 
schedules.  ^^^.^^  ^f  ^j^^  plaintiffs  prior  right,  with 

reference  to  this  maturing?    In  our  judgment,  the  inquiry 
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must  be  answered  in  the  negative.  The  statute  and  rulefl 
governing  bankruptcy  proceedings  require  of  the  debtor 
seeking  the  relief  which  this  law  offers,  that  he  shall,  at  the 
rery  threshold  of  the  proceedings,  present  to  the  court  a 
complete  and  detailed  statement  of  all  his  property  and 
assets,  together  with  a  list  of  his  creditors,  the  amount  of 
debt  owed  to  each,  and  if  secured,  how  secured. 

Assuming  that,  in  this  respect,  the  debtor  does  his  full 
duty  (and  there  is,  in  this  case,  no  evidence  that  he  failed 
in  the  performance  of  such  duty,  in  any  manner  or  degree), 
the  court  has  in  its  hands,  and  upon  its  own  record,  sub- 
stantially all  the  facts  which  are  necessary  to  enable  it  and 
its  trustee,  when  appointed,  to  liquidate  the  estate  by  con- 
verting the  assets  into  money  and  applying  it  to  the  satis- 
faction of  the  admitted  or  proved  charges  and  claims  against 
it 

In  obedience  to  the  law,  the  debtor  in  the  present  case 
did,  with  his  petition  to  be  adjudged  a  bankrupt,  lay  be- 
fore the  court  a  schedule  of  his  property,  a  list  of  his  credi- 
tors, the  amount  owed  to  each,  and  the  manner  in  which 
it  was  secured,  if  at  all.  It  disclosed,  in  unmistakable 
terms,  the  nature  of  the  debt  to  this  plaintiff, — ^that  is,  that 
it  was  a  remainder  due  upon  the  price  of  this  machinery 
bought  upon  a  contract  of  conditional  sale.  The  debtor 
thereby  informed  the  court  that  his  right  or  title  to  the 
property  was  not '  absolute,  but  qualified  and  conditional 
upon  the  payment  of  the  unpaid  portion  of  the  agreed 
price,  to  the  amount  of  |1,459.61.  Had  he  done  no  more 
than  to  schedule  this  property  as  an  asset,  and  to  list  plain- 
tiff as  a  creditor  for  the  stated  amount,  without  explana- 
tion or  qualification,  it  may  be  conceded,  for  the  purposes 
of  this  case  (without  so  deciding),  that  the  trustee's  title 
thereafter  accruing  would  have  precedence  over  the  plain- 
tiff's claim  under  the  contract;  but  the  debtor  having,  at 
the  very  outset,  revealed  -to  the  court  the  true  nature  and 
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extent  of  his  property  right,  and  the  security  held  by  the 
plaintiff,  such  showing  became  a  part  of  the  record  of  the 
proceedings,  of  which  the  trustee,  thereafter  appointed, 
could  not  be  heard  to  profess  ignorance,  or  to  assert  a  claim 
superior  to  the  contract  of  conditional  sale,  because  of  the 
absence  of  actual  or  constructive  notice.  Had  there  been 
no  proceedings  in  bankruptcy,  and  a  creditor,  having  re- 
duced his  claim  to  judgment,  had  placed  an  execution  for 
its  collection  in  the  sheriff's  hands,  a  levy  on  the  property 
without  notice  of  plaintiff's  claim  would,  of  course,  be  up- 
held; but  if  the  officer  holding  the  writ  should  go  to  the 
debtor,  and  demand  that  he  disclose  or  turn  out  property 
on  which  a  levy  could  be  made,  and  the  ddl>tor  should  give 
him  a  list  of  his  assets  available  for  that  purpose,  and  Id- 
clude  therein  a  certain  item  of  property,  together  with  in- 
formation that  this  item  is  subject  to  a  valid  but  unrecord- 
ed chattel  mortgage,  or  a  valid  but  unrecorded  contract  of 
conditional  sale,  there  can  be  no  doubt  that,  under  the  laws 
of  this  state,  the  lien  of  a  levy  so  made  would  not  be  pre- 
ferred to  that  of  the  mortgagor  or  vendor.  If,  then,  we 
should  concede,  as  argued  by  his  counsel,  that  the  trustee 
in  this  case  acquired  the  right  or  position  of  advantage 
which  would  be  held  by  a  judgment  creditor  under  the  laws 
of  this  state,  had  the  debtor  not  been  adjudicated  a  bank- 
rupt, we  are  still  led  to  the  same  inevitable  conclusion: 
that  the  trustee's  title,  under  the  admitted  f acts^  is  subject 
to  the  plaintiff's  prior  right  under  the  contract  of  condi- 
tional sale. 

That  the  question  as  to  what  shall  constitute  notice 
sufficient  to  protect  the  rights  of  a  lienholder  against  ac- 
cruing claims  is  to  be  determined  under  the  law  of  the  local 
jurisdiction,  has  been  often  held.  York  Mfg.  Co.  v.  Casselh 
201  U.  S.  344 ;  Thompson  v.  Taggart,  209  U.  S.  385 ;  Bryant 
V.  Stvofford  Bros.,  214  U.  S.  279,  290. 

Further  discussion   seems  to  be  unnecessary.      Upon 
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the  conceded  facts,  we  hold  the  plaintiff  is  entitled  to  have 
a  prior  lien  upon  the  property  in  controversy  established 
and  confirmed.  The  decree  of  the  trial  court  must,  there- 
fore, be  reversed.  Plaintiff  may  have  final  decree  in  this 
court,  if  it  shall  so  elect  within  thirty  days  from  the  filing 
of  this  opinion,  and  if  it  fails  to  exercise  such  option,  the 
cause  will  be  remanded  for  the  entry  of  decree  by  the  trial 
court,  in  accordance  with  the  views  herein  expressed. — Re- 
versed, 

Ladd^  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Elizabeth  Baadte  et  al..  Appellants,  v.  Susan  Walgexbacii 

et  al.,  Appellees. 

Prank  A.  Baadtb,  Administrator,  Appellant,  v.  William 

Walgbnbach,  Appellee. 

EVIDENOE:    PresiimptioiiB — Confidential     Belations—Deedfl.     That 

1  the  grantee  In  a  deed  was  the  daughter  of  the  grantor  and  the 
wife  of  grantor's  confidential  agent  does  not  show  such  a  rela- 
tion of  special  trust  and  confidence  as  to  charge  her  with  the 
burden  of  rebutting  a  presumption  of  constructive  fraud. 

BZBCUTOBS  AKB  ABMIKI8TBATOBS:     Property  Disposed  of  Be- 

2  fore  Decedent's  Deathr—Payment  io  Persons  Entitled  to  Funds. 
Where  decedent  delivered  to  his  daughter  certain  funds  to  be 
paid  upon  his  death  to  his  heirs  in  certain  designated  propor- 
tions, and  the  same  had  been  so  paid  by  her,  the  administrator  of 
decedent  conld  not  recover  from  her  said  funds,  for  the  reasons 
that  (a)  said  money  so  deposited  constituted  a  trust  fund  which 
she  was  to  distribute  to  designated  beneficiaries,  and  title  there- 
to did  not  pass  to  the  administrator,  and  any  rights  as  to  en- 
forcement of  the  trust  accrued  to  the  beneficiaries,  and  not  to 
the  administrator;  and  (b)  even  if  the  administrator  could 
maintain  an  action  therefor,  there  being  no  rights  of  creditors 
or  third  persons  involved,  the  payment  by  the  daughter  to  the 
persons  ultimately  entitled  thereto  would  be  a  defense. 

APPEAL  AND  EBBOB:     Consolidation  of  Actions — ^Harmless  Error. 
3     The  consolidation  of  a  cause  of  action  brought  by  an  adminis- 
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trator  to  recover  money,  and  in  whioh  an  equitable  defense  was 
set  up,  and  where  the  administrator  had  no  cause  of  action,  with 
an  action  by  heirs  asking  that  a  deed  given  by  decedent  be  set 
aside,  held  not  prejudicial  error. 

APPEAL  AMD  EBBOB:  Presumptions — Disregard  of  Incompetent 
4  Evidence.  Where,  in  an  equity  case,  objections  were  made  by 
both  parties  to  the  introduction  of  evidence,  but  the  court  did 
not  rule  thereon  at  the  time,  nor  were  such  rulings  demanded  or 
entered  at  the  close  of  the  trial,  the  Supreme  Court  will  pre- 
sume that  the  trial  court,  in  reaching  its  conclusion  upon  the 
merits  of  the  case,  considered  only  that  portion  of  the  evidence 
that  was  competent  and  material. 

Appeal  from  Sioux  District  Court. — W.  D.  Boibs,  Jndge. 

March  18,  1919. 

The  nature  of  the  issues  and  the  material  facts  in  the 
two  above-entitled  causes,  which  were  consolidated  for 
the  trial  in  the  court  below,  will  be  found  suflSciently 
stated  in  the  following  opinion. — Affirmed. 

Hatley  d  Van  Htee<j,  for  appellants. 

Klay  d  Klay  and  T.  E.  Diamond,  for  appellees. 

Weaver,  J. — Dominick  Moes,  a  native  of  the  Duchy  of 
Luxemburg,  but  for  many  years  a  resident  and  citizen  of 
this  country,  died  December  9,  1914,  at  the  age  of  82  years. 
He  had,  at  one  time,  owned  two  farms,  of  160  acres  each, 
also  certain  other  property  in  the  town  of  Hospers,  Iowa. 
Two  years  before  his  death,  he  sold  and  conveyed  one  of  his 
farms  to  a  son-in-law  for  |f24,000,  and  distributed  the  pro- 
ceeds from  such  sale  to  his  children  in  equal  shares.  On 
April  24,  1914,  he  made  a  deed  conveying  the  other  farm 
to  his  oldest  daughter,  Susanna  Walgenbach,  for  the  agreed 
consideration  of  |2^,840,  subject  to  a  lease  existing  therein 
for  the  term  of  his  own  life,  and  at  the  same  time^  and  for 
the  same  consideration,  made  her  a  bill  of  sale  for  certain 
movable  buildings  standing  upon  town  property  owned  by 


Map.  1919]  Baadtb  v.  Walgbnbach.  /         775 

him,  which  purchase  price  was  to  be  paid  within  one  year. 

On  the  same  day,  the  deceased  executed  an  instrument 
purporting  to  be  his  will,  in  which  he  named  his  son-in-law 
William  Walgenbach  executor;  but  it  was  found  to  be  so 
defective  in  form  that  it  was  denied  admission  to  probate. 
After  the  death  of  Moes,  and  before  the  alleged  will  was 
finally  adjudged  inadmissible  to  probate,  Walgenbach,  who 
had  been  named  executor  in  said  instrument,  and  his  wife 
disbursed  certain  moneys  which  they  had  received  from 
the  deceased  in  his  lifetime,  and  for  which  plaintiffs  claim 
they  are  indebted  to  the  estate.  Thereafter,  Frank  A. 
Baadte,  another  son-in-law  of  the  deceased's,  having  been 
appointed  administrator  of  the  estate,  brought  an  action 
entitled  at  law,  in  his  representative  capacity,  against  the 
said  William  Walgenbach  to  recover  from  him  for  the  use 
of  the  estate,  the  moneys  which  he  had  received  or  held,  as 
above  stated.  At  the  same  time,  the  said  administrator 
united  with  other  adult  heirs  at  law  of  Dominick  Moes,  in 
instituting  a  suit  in  equity  against  Susanna  Walgenbach 
and  husband,  to  set  aside  and  declare  void  the  deed  and  bill 
of  sale  to  Mrs.  Walgenbach,  already  mentioned  as  having 
been  made  April  24,  1914,  on  the  ground  that  such  convey- 
ances had  been  procured  by  fraud  and  undue  influence, 
and  upon  the  further  ground  that,  on  the  date  named,  the 
deceased  was  mentally  incompetent  to  make  a  valid  deed 
or  contract. 

The  pleadings  in  these  two  cases  are  quite  tedious  and 
confusing,  but  the  foregoing  states,  in  a  brief  and  general 
way,  the  nature  of  the  claims  relied  upon  by  the  plaintiffs. 
In  the  first  case  mentioned,  the  defendant  alleges  that  Dom- 
inick Moes  in  his  lifetime  deposited  or  placed  in  the  hands 
of  his  daughter  Mrs.  Walgenbach  certain  moneys  to  be  held 
in  trust  until  his  death,  and  then  to  be  by  her  divided  in 
stated  proportions  among  the  members  of  his  family;  and 
that,  in  obedience  to  such  directions,  after  the  death  of  the 
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deceased^  and  before  this  action  was  begun,  the  monev8 
so  received,  with  accumulated  interest,  were  by  her  and 
her  husband  distributed  to  and  paid  over  to  the  several 
beneficiaries  of  said  trust,  who  accepted  and  still  hold  the 
deceased,  and  before  this  action  was  begun,  the  monevB 
so  receiyed  and  accounted  for,  he  has  received  nothing  be- 
longing to  said  Dominick  Moes  or  his  estate. 

In  the  other  entitled  case,  defendants  deny  all  allega- 
tions of  fraud  and  undue  influence.  Before  the  issues  came 
on  for  trial,  the  court,  over  the  objections  of  tlie  plaintiffs, 
ordered  the  two  cases  consolidated  for  trial.  Having  heard 
the  evidence,  the  court  found  for  the  defendants  on  both 
issues,  and  plaintiffs  appeal. 

I.  Iteferring  first  to  the  attack  upon  the  validity  of 
the  deed,  we  shall  content  ourselves  with  stating  our  con- 
clusions, without  going  into  any  extended  statement  of  the 
testimony.  That  Moes  was  an  old  man,  and  manifested 
more  or  less  evidence  of  the  weakening  effect  of  his  increas- 
ing years,  is  doubtless  true ;  but  that  he  was  incapable  of 
understanding,  to  a  reasonable  degree,  the  nature  and  ef- 
fect of  the  deed  made  by  him,  has  not  been  suflSciently 
shown.  In  fact,  we  find  it  quite  clearly  disproved.  The 
testimony  relating  to  the  circumstances  attending  the  mak- 
ing of  the  deed  shows  very  satisfactorily  that,  aside  from 
impairment  or  loss  of  eyesight,  the  grantor  manifested  no 
signs  of  either  physical  or  mental  unsoundness  affecting 
his  capacity  to  transact  such  business  intelligently.  More- 
over, there  is  nothing  in  the  transaction  itself  to  indicate 
any  marked  lack  of  judgment  or  business  sense  on  his  part. 
He  was  selling  the  land  for  about  f  150  per  acre,  which, 
according  to  the  great  weight  of  the  evidence,  was  its  fair 
and  full  value.  His  estate  was  not  thereby  decreased  to 
any  material  degree,  and  it  is  indeed  difficult  to  understand 
why  this  family  should  involve  itself  in  quarrel  and  litiga- 
tion over  a  deal  the  defeat  of  which  would  be  of  so  little 
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substantial  advantage  to  anyone.  This  thought  is  further 
emphasized  by  the  fact  that  the  grantee  of  the  land  is  in 
court,  tendering  payment  to  the  estate  of  the  full  purchase 
price.  The  finding  of  the  court  upon  this  issue  is  not  only 
well  supported  by  the  record,  but  we  think  no  other  con- 
clusion therein  could  be  justified. 

Before  leaving  the  subject,  however,  it  should  be  added 

that  we  do  not  overlook  the  appellants'  claim  that,  under 

the  circumstances,  the  burden  should  be  placed  upon  the 

_  defendants  to  show  affirmatively  that  the 

1.  Btidbncb  :   pre- 

ramptionB :  con-    deed  was  not  obtained  by  undue  influence. 

fldential    rela-  '' 

tfoDB :  deeds.  This  point  is  made  on  the  theory  that  there 
was  a  relation  of  confidence  and  trust  between  grantor  and 
grantee,  of  such  character  as  to  call  for  an  application  of 
the  equitable  rule  which  counsel  invokes.  It  is  true 
that  the  grantee's  husband  had,  to  a  considerable  extent, 
attended  to  the  old  gentleman's  business,  during  the  later 
period  of  his  life,  and,  had  the  conveyance  been  to  him, 
there  would  be  color  of  reason  for  the  objection  raised ;  but 
the  reason  which  underlies  the  rule  does  not,  in  our  opinion, 
extend  to  the  grantor's  daughter,  simply  because  she  was 
the  wife  of  the  grantors  confidential  agent.  The  deceased 
was  not  a  member  of  his  daughter's  family.  He  maintained 
a  separate  home,  although,  for  some  years  after  his  wife's 
death,  he  had  taken  his  meals  with  his  daughter,  paying 
her  for  his  board.  Altogether,  there  is  shown  no  such  re- 
lation of  special  trust  or  confidence  on  her  part  as  will 
charge  her  with  the  burden  of  rebutting  a  presumption  of 
actual  or  constructive  fraud.  It  may  be  true  that,  in  view 
of  the  relation  between  the  grantee  and  William  Walgen- 
bach,  the  agent  of  deceased,  the  court  should  scrutinize  the 
transaction  with  care,  to  see  that  the  agent  did  not  abuse 
the  confidence  of  his  principal  for  the  advantage  of  his 
wife;  but  even  in  that  view  of  the  law,  we  think  it  must 
be  said  that  the  fairness  of  the  transaction  and  the  absence 
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of  any  undue  influence  in  the  procurement  of  the  deed  are 
affirmatively  shown. 

II.  The  other  issue,  upon  the  claim  made  by  the  ad- 
ministrator for  an  accounting  by  Walgenbach,  or  by  Wal- 
genbach  and  wife,  for  moneys  received  or  held  by  them  be- 
longing to  Dominick  Moes,  turns  upon  the  effect  to  be  given 
to  certain  facts,  the  truth  of  which  seems  not  to  be  serious- 
ly disputed. 

The  petition  alleges  that,  in  his  lifetime,  Dominick  Moes 
placed  certain  sums  of  money  in  the  hands  of  the  defend- 
ant Walgenbach,  with  instructions  to  pay  or  turn  over  the 
fund  so  created  to  his  estate  after  his  death.  The  answer, 
in  effect,  admits  that  the  several  sums  of  money  named 
were  by  the  deceased  placed  in  the  hands  of  Susanna  Wal- 
genbach, but  alleges  that  such  deposit  was  made  with  in- 
structions to  hold  until  the  death  of  the  deceased  man,  and 
then  to  distribute  the  same  to  his  heirs  in  certain  designated 
proportions.  It  is  further  claimed  or  shown  that  the  money 
so  received  was  by  Mrs.  Walgenbach  placed  in  her  hus- 
band's management;  that  he  held  the  same  until  after  the 
death  of  Dominick  Moes;  then,  in  fulfilment  of  the  trust 
upon  which  the  money  was  received  from  the  deceased,  he 
did  distribute  and  pay  over  such  fund,  with  accumulated 
interest,  in  strict  accord  with  the  terms  of  the  trust,  to  the 
designated  beneficiaries,  by  whom  such  payments  were  ac- 
cepted and  are  still  retained,  excepting  only  the  share  paid 
to  the  plaintiff  Elizabeth  Baadte,  who  returned  it  to  de- 
fendant, who  brings  it  into  court  for  her  benefit. 

Passing,  for  the  present,  the  question  of  the  admissi- 
bility of  the  evidence,  it  is  to  be  said  that  the  version  of 
the  facts  as  stated  and  relied  upon  by  the  defendant  is 
established  without  controversy.  Dominick  Moes  did,  in 
his  lifetime,  deliver  to  his  said  daughter  several  sums  of 
money,  aggregating  something  less  than  $3,000,  directing 
her,  upon  his  death,  to  distribute  the  same  to  his  heirs, 
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including  in  that  designation  one  Klein,  a  stepson.  The 
money  thus  received  was  by  Mrs.  Walgenbach  placed  in  the 
custody  of  her  husband,  and,  upon  the  death  of  Moes,  the 
fund,  with  interest,  was  distributed  as  directed  by  him. 

Assuming  the  correctness  of  this  statement,  there  are 
two  sufficient  reasons  why  the  administrator  is  not  en- 
titled to  recover: 

(1)  The  fund,  as  deposited  with  Susanna  Walgenbach, 
constituted  a  trust,  by  the  terms  of  which  she  was  bound  to 
distribute  it  to  the  designated  beneficiaries  after  the  death 

of  Moes,  and  the  title  to  such  fund  did  not 

2     EXBCITTOBS  AlfD 

'  ADMiNisTRA-       pass  to  the  administrator,  nor  was  he  au- 
erty  djifpo^       thorissed  to  demand  and  receive  the  posses- 

of   before   de- 
cedent's death:    sion  of  it.     The  fund  having  been  received 

payment    to 

penoni  en-         fpom  the  trustee  by  her  husband,  he  became 

titled  to  funds.  *'  ' 

equally  charged  with  her  for  the  perform- 
ance of  the  trust,  and  this  could  be  accomplished  only  by 
its  distribution  and  delivery  to  the  persons  designated  by 
the  deceased  in  making  the  deposit.  Had  the  trustee  or 
her  husband  failed  or  defaulted  in  the  performance  of  the 
trust,  action  for  an  accounting  would  have  accrued,  not 
to  the  administrator  of  Moes,  but  to  the  several  beneficiaries 
of  the  trust. 

(2)  Even  if  it  should  be  held  that  action  in  such  case 
would  be  maintainable  by  the  administrator,  it  is  a  good 
and  sufficient  defense,  where  no  rights  of  creditors  or  third 
persons  are  involved,  to  plead  and  prove  that  defendants 
have  made  payment  and  accounting  to  the  person  or  persons 
who  would  ultimately  have  been  entitled  to  demand  and  re- 
ceive it  from  the  administrator  himself.  Baldridge  v.  Evans, 
181  Iowa  204;  Lenderink  v.  Smoyer^  92  Neb.  587  (138  N. 
W.  744,  Ann.  Cas.  1914 A  261).  This  rule  is  not  questioned 
by  appellant  in  argument,  but  its  effect  is  sought  to  be 
neutralized  by  objection  to  the  competency  of  Walgenbach 
and  wife  as  witnesses.    It  is  possible  that  a  strict  applica- 
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tion  of  the  statute,  Code  iSection  4604,  woiiW  require  us 
to  disregard  some  portions  of  their  testimony;  but  when 
this  has  been  done,  there  remains  enough  to  necessitate  the 
result  we  have  mentioned.  Indeed,  in  the  absence  of  the 
voluntary  showing  made  by  the  defendant,  it  is  doubtful 
whether  the  evidence  offered  by  the  plaintiffs  themselves, 
if  held  to  like  adherence  to  the  rules,  is  sufficient  to  make 
a  prima-facie  case  for  a  recovery.  The  evidence  as  a  whole 
shows  no  grounds  upon  which,  under  any  admissible  theory, 
a  recovery  of  personal  property  by  the  administrator  could 
be  sustained. 

III.  One  of  the  chief  grounds  of  complaint  by  the 
appellant  is  the  order  of  the  court  below,  consolidating  the 
two  cases  for  trial.    It  is  true  that  the  action  of  the  admin- 
istrator is  entitled  as  "At  Law,"  when  the 

'  xsROR :  consoii-    suit  to  set  aside  the  deed  is  undoubtedly 

dEtion  of  ac-  ,  - 

tions:  harmless    "In  Equity;"  and  it  may  be  admitted  that, 

error. 

if  the  issues  in  the  first  case  are  clearly 
legal  only,  and  those  in  the  second  case  are  equitable  only^ 
exception  to  the  order  of  consolidation  would  ordinarily 
have  to  be  sustained.  It  is  very  clear,  however,  that  no 
prejudicial  error  was  here  committed. 

First.    The  answer  in  plaintiffs'  law  action  sets  up  9Ji 
equitable  defense.    While  admitting  the  receipt  of  money 
from  the  deceased,  it  affirmatively  pleads  that  it  vtbb  re- 
ceived as  trust  fund,  and  asks  an  accounting  thereof,  wM<^^ 
is  a  proper  matter  of  equitable  jurisdiction. 

Second.  It  affirmatively  appears  that  the  adu**^*" 
trator  had  no  right  of  action  at  law  on  which  he  'WOUi^ 
have  been  entitled  to  the  verdict  of  a  jury,  and  even  if  "**^ 
order  of  consolidation  was  erroneous,  he  sustained  no  '^^' 
terial  prejudice  therefrom. 

IV.  Many  objections  are  urged  to  the  competjEUT^ 
and  materiality  of  testimony  offered.  The  trial  aeeit^  *^ 
have  proceeded  after  the  manner  and  practice  which  ^^ 
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become  usual  in  equity  cases  in  this  juris- 

4.  AppbaIj  and 

XRBOB :  presump-  diction:    that  is,  while  counsel  on  either 

tions:  disreganl  ' 

of  incompeteiit     side  exercised  to  the  limit  their  right  to 

make  all  conceivable  objections  to  each  item 
of  evidence,  and  their  objections  were  duly  noted  in  the  rec- 
otAj  the  court  did  not  rule  thereon  at  the  time,  nor  were 
such  rulings  demanded  or  entered  at  the  close  of  the  trial. 
Under  such  circumstances,  we  think  it  the  rule  of  this  court 
to  presume  that  the  trial  court,  in  reaching  its  conclusion 
upon  the  merits  of  the  case,  considered  only  that  portion  of 
the  evidence  which  was  competent  and  material.  An  exami- 
nation of  this  record  shows  that,  although  we  disregard  all 
the  testimony  to  which  the  objections  appear  to  be  well 
taken,  the  strength  of  the  defense  is  not  materially  weak- 
ened, and  no  cause  appears  for  disturbing  the  decree  ren- 
dered below.  The  cause  appears  to  have  been  fairly  tried, 
and  the  result  is  equitable. 

The  decree  of  the  district  court  is — Affirmed. 

Ladd^  C.  J.,  Gaynor  and  Stevbns,  JJ.,  concur. 


Jacob  Nbls^  Appellant,  v.  John  Riubr  et  al..  Appellees. 

HBaUOENOB:    Iminited  KegUgence — ^Drlver's  Negligence  Not  Im- 
1    pated  to  Onest.    The  negligence  of  the  driver  of  an  automobile 
cannot  be  imputed  to  a  gueet  having  no  authority  or  control  over 
the  driver. 

JUDGMENT:  Opening  or  Vacating— Defaults— Snlllciency  of  Sliow- 
2  tug — DiBcretioil.  Where  couneel,  on  information  from  the  derk 
of  the  courts,  had  reason  to  believe  that  court  would  be  ad- 
journed Hne  die,  on  account  of  no  judge's  being  assigned  to  hold 
court,  in  the  absence  of  the  regular  judge,  and  left  the  coun- 
ty seat  on  business,  and,  upon  arrival  of  the  judge,  default  vas 
entered  in  a  case  in  which  said  counsel  was  interested,  held  that 
the  court  did  not  abuse  its  discretion  in  setting  aside  the  de- 
fault. 

INFANTS:    Actions— Defense  Without  Chiardian— Default.    Where 
3    default  judgment  was  entered  against  a  minor,  without  the  mak- 
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ing  of  any  defense,  and  without  the  appointment  of  a  guardian 
ad  litem,  the  judg:nient  was  irregular.     (Sec.  3482,  Code,  1897.) 

Appeal  from  l^ioux  District  Court, — William  Hutchinson 

and  W.  D.  Boies,  Judges. 

March  18,  1919. 

Appeal  from  the  action  of  the  court  in  setting  aside 
default  judgments.    Opinion  states  the  facts. — Affirmed, 

Hatley  d  Van  De  Bieeg,  for  appellant. 

Oerrit  Klo/y,  and  Klay  d  Klay,  for  appellees. 

Gaynor,  J. — This  appeal  is  taken  from  the  action  of  the 
court  in  setting  aside  default  judgments. 

It  appears  that,  on  the  23d  day  of  July,  1917,  plain- 
tiff commenced  an  action  against  these  defendants  to  re- 
cover damages,  alleging  that,  on  the  7th  day  of  July,  1917, 
he  was  run  into  and  injured  by  an  automobile  run  and 
operated  by  the  defendants.  The  original  notice  was  served 
on  each  of  the  defendants,  requiring  them  to  appear  on  the 
3d  day  of  September,  1917,  this  being  the  second  day  of 
the  September  term  of  the  district  court.  The  defendants, 
and  each  of  them,  failed  to  appear  or  plead,  and  default 
was  entered  against  them  on  the  7th  day  of  September, 
1917,  and  on  the  same  day,  judgment  was  entered  against 
each  and  all  of  them  in  the  sum  of  |600,  with  6  per  cent 
interest. 

On  the  14th  day  of  September,  one  of  these  dtfendants, 
Grace  McCrum,  appeared  and  filed  a  motion  to  set  aside 
the  default  and  judgment,  and  at  the  same  time  filed  her 
answer,  denying  liability,  and  alleging,  among  other  things, 
that  the  machine  was  operated  by  the  defendant  John 
Rider,  and  that  she  was  a  mere  passenger  in  the  automo- 
bile, a  guest  of  the  driver,  riding  at  his  invitation;  that 
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she  had  no  authority  or  control  over  the  operation  of  the 
machine. 

We  have  to  say  that  this  answer  filed  by  the  defendant 
presents  a  good  defense  as  to  her.  The  action  against  her 
is  predicated  on  negligence.    If  she  is  able  to  show,  as  she 

alleged  in  her  answer,  that  the  machine  was 
1.  nmliobwcb  :       operated  by  the  defendant  Rider,  and  that 

imputed   negU-  ' 

gence:  driver's    she  was  a  mere  passenger  in  the  machine. 

negligence  not  zr  c»  ? 

gat^^  *®  a  guest  of  Rider's,  occupying  a  seat  in  the 

machine  on  invitation  only,  and  that  she 
had  no  authority  or  control  over  the  operation  of  the  ma- 
chine, she  cannot  be  charged  with  any  negligence  traceable 
to  the  conduct  of  Rider. 

The  record  discloses  the  following  facts,  upon  which 
this  defendant  predicates  her  right  to  have  default  and  judg- 
ment set  aside :    The  court  was  scheduled  to  open  on  the  2d 

day  of  September.  Judge  Boies  was  as- 
"  ing  or  vSi^T  signed  to  hold  that  term.    Before  the  open- 

defaults:  saffi- 

dency  of  show-  ing  of  court,  however,  he  was  directed  by 

Ing:  discretion.        077  ^ 

the  Supreme  Court  to  go  to  another  coun- 
ty, and  preside  over  the  trial  of  a  case  there  pending.  This 
left  no  judge  assigned  to  hold  court  in  Sioux  County  for 
that  term,  and  no  judge  was  appointed  by  the  court  until 
later.  The  court  opened  as  usual  on  the  2d  day  of  Septem- 
ber, and  the  clerk  of  the  court  adjourned  the  term  from 
day  to  day,  awaiting  the  arrival  of  a  judge  to  preside  at 
the  sitting.  No  judge  arrived  until  the  6th.  In  the  mean- 
time, the  attorneys  attending  that  term  of  court  were  pres- 
ent, awaiting  the  arrival  of  a  judge,  among  whom  were 
counsel  representing  this  defendant.  Her  counsel  was  in- 
formed by  the  clerk  of  the  court  that  he  had  no  information 
as  to  whether  a  judge  would  arrive  at  all,  and  that,  if  a 
judge  did  not  arrive,  the  September  term  would  be  ad- 
journed sine  die.  On  the  morning  of  September  5th,  this  de- 
fendant's counsel  was  informed  by  the  clerk  that  he  had  as 
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yet  received  no  word  from  the  Supreme  Court  in  regard  to 
the  appointment  of  a  judge,  and  that  the  court  would  be  ad- 
journed on  that  evening  until  the  October  term,  under  the 
provisions  of  the  statute;  that  this  defendant's  counsel  had, 
prior  to  this  time,  been  drafted  into  the  service  of  the  go?- 
emment  of  the  United  States,  as  a  member  of  the  County 
Defense  Committee  of  Sioux  County,  and  had  been  appoint- 
ed  chairman  for  that  county.  On  the  evening  of  the  4th,  he 
received  instructions  to  go  to  Des  Moines  in  connection 
with  his  office,  and  he  left  for  Des  Moines  before  the  ar- 
rival of  a  judge.  On  the  6th  of  September,  a  judge  ap- 
pointed by  the  Supreme  Court  to  preside  in  the  absence  of 
Judge  Boies  arrived,  and  opened  court  regularly.  In  the 
absence  of  this  defendant  and  her  counsel,  on  t)ie  7th  day  of 
September,  the  court  entered  the  default  and  judgment  com- 
plained of. 

Counsel,  on  information  from  the  clerk,  had  reason  to 
believe  that  court  would  be  adjourned  sine  die  on  the  even- 
ing of  the  5th.  The  judge,  however,  arrived  on  the  6th,  and 
the  work  of  the  court  was  begun  in  the  absence  of  connflel. 
Neither  the  defendant  nor  her  counsel  was  responsible  for 
the  conditions  that  existed.  The  delay  in  sending  a  judge 
to  Sioux  County  to  take  the  place  of  Judge  Boies  was  due  to 
the  difficulty  encountered  by  the  Chief  Justice  in  securing  a 
judge  who  was  unengaged,  to  go  to  Sioux  County  and  pre- 
side. 

We  think  the  court  did  not  abuse  its  discretion  in  its 
action.  See  Hueston  v.  Preferred  Ace,  Ins,  Go.y  161  Iowa 
521 ;    Gray  v.  Bricker,  182  Iowa  816. 

The  other  defendants,  Bessie  and  Marie  Smith,  wen 
minors.    Section  3482  of  the  Code  of  1897  provides: 

"The  defense  of  a  minor  must  be  by  his  regular  guard- 
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ian,   or  by   one   appointed   to  defend   fcr 

3.  Infants  :  ac-       him  where  no  regular  guardian  appears,  or 

without  guard-    where  the  court  directs  a  defense,  bv  one 

Ian:  de- 

fault.  appointed  for  that  purpose.    No  judgment 

can  be  rendered  against  a  minor  until  after 
a  defense  by  a  guardian." 

No  guardian  appeared ;  no  defense  was  interposed ;  no 
guardian  ad  litem  was  appointed.  The  default  judgment, 
therefore,  was  irregular.  See  Drake  v.  Hanshaw,  47  Iowa 
291 ;  Hoover  v.  Kinsey  Plow  Co.,  56  Iowa  668. 

Upon  the  whole  record,  we  think  the  court  was  right, 
and  its  judgment  is — Affirmed, 

Ladd,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


D.  O.  Pylb  et  al.,  Appellants,  v.  H.  S.  Stone,  Appellee. 

PBO0B88:    Original     Notlce-^Berviee — Orercomlng     Beturn.    The 

1  presumption  is  in  favor  of  the  return  of  the  officer  serving  an 
original  notice,  and  this  presumption  can  only  be  rebutted  upon 
clear  and  satisfactory  evidence,  and  the  burden  is  upon  the  party 
attacking  the  return  to  show,  by  direct  and  satisfactory  evi- 
dence, that  the  presumption  is  not  well  founded.  Evidence 
chiefly  by  witnesses  interested  held  insufficient  to  overcome  this 
presumption,  which  was  also  supplemented  by  positive  testi- 
mony of  the  officer  that  service  was  made,  and  by  other  corrob- 
orative testimony. 

APPEAL  AND  BBBOB:     Trial  De  Novo — ^Diflnenca  of  Finding  of 

2  Trial  Court.  On  trial  of  case  de  novo  in  the  Supreme  Court  on 
conflicting  evidence,  weight  must,  of  necessity,  be  given  to  the 
finding  of  the  trial  court,  in  determining  the  credibility  of  wit- 


Appeal  from  Humboldt  District  Court. — N.  J.  Lee,  Judge. 

March  18,  1919. 
An  appeal  from  the  action  of  the  court  in  refusing  to 

Vol.  185  lA. — 50 
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set  aside  a  decree  of  foreclosure.    Opinion  states  the  facts. 
Plaintiffs  appeal. — Affirmed. 

Clyde  C,  Coyle  and  A.  D.  Pugh,  for  appellants. 

Lovrien  d  Lovrien,  for  appellee. 

Oaynob,  J. — ^This  is  a  suit  in  equity,  to  cancel  and  set 
aside  a  judgment  and  decree  of  foreclosure,  and  to  cancel 
and  set  aside  a  sale  made  under  such  foreclosure  proceed- 
ings. ^The  ground  on  which  this  is  asked  is  that  the  court 
had  no  jurisdiction,  because  of  the  complete  absence  of  the 
service  of  notice  on  the  appellants.  The  defendant  admits 
the  mortgage  and  decree  of  foreclosure  and  sale,  and  denies 
all  the  balance  of  plaintiffs'  petition.  The  court  dismissed 
plaintiffs'  petition  on  the  merits,  and  plaintiffs  appeal ;  and 
the  only  error  assigned  is  that  the  court  erred  in  doing  so. 
The  decree  and  judgment  attacked  were  entered  in  the 
Humboldt  County  district  court. 

The  record  shows  that,  prior  to  the  3rd  day  of  March, 
1916,  an  original  notice  in  due  form  was  forwarded  to  the 
sheriff's  office  in  Polk  County,  with  directions  to  serve  the 
same  upon  these  plaintiffs,  who  then  resided  in  Des  Moines; 
that,  upon  receipt  of  the  notice  at  the  sheriff's  office,  it  was 
turned  over  to  one  Mr.  Henderson,  a  deputy  sheriff,  for 
service,  and  the  record  on  file  shows  a  completed  service 
as  to  the  plaintiff,  Henry  Pyle,  in  these  words : 
"State  of  Iowa,  Polk  County,  ss. : 

"Received  the  within  notice  this  3d  day  of  March,  1916, 
and  on  the  3d  day  of  March,  1916,  I  personally  served  the 
same  on  the  within-named  defendant,  Henry  Pyle,  by  leav- 
ing a  copy  at  the  house  of  Henry  Pyle,  in  Des  Moines  Town- 
ship, Polk  County,  Iowa,  the  same  being  his  usual  place  of 
residence,  with  D.  O.  Pyle,  a  member  of  the  family  over 
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fourteen  years  of  age,  said  Henry  Pyle  not  being  found  in 
Folk  Connty,  Iowa,  after  a  diligent  search. 

^'[Signed]  8.  M.  Henderson. 
^'Subscribed  and  sworn  to.'' 

As  to  Mrs.  Henry  Pyle,  known  in  the  record  as  D.  O. 
Pyle,  the  return  was  as  follows: 
"State  of  Iowa,  Polk  County,  ss : 

"Received  the  within  notice  this  3d  day  of  March,  1916, 
and  on  the  3d  day  of  March,  1916,  I  personally  served  the 
same  on  the  within-named  defendant,  D.  Q.  Pyle,  by  of- 
fering to  read  the  original  to  D.  G.  Pyle,  which  she  waived, 
and  delivered  to  her  a  true  copy  thereof. 

"[Signed]  S.  M.  Henderson. 
"Duly  verified." 

This  is  purely  a  fact  case.  There  is  a  direct  conflict 
in  the  evidence  on  all  material  matters,  and  the  credibility 
of  the  witnesses  is  directly  involved.    The  record  discloses, 

without  any   dispute,   that  the  plaintiffs, 

^'  £kfS5tiie?1ll'r.  Henry  Pyle  and  his  wife,  D.  G.  Pyle,  were 

firretSSr^""    residents  of  Des  Moines,  up  to  and  including 

the  5th  of  March.  Their  testimony  is  that 
they  were  residents  of  Des  Moines  until  the  5th  of  March. 
There  is  no  controversy  in  the  record  that,  prior  to  the 
29th  day  of  February,  they  resided  on  Grand  Avenue  in 
said  city,  at  what  is  known  as  No.  2411,  and  had  resided 
there  for  a  number  of  years  prior  to  that  date.  Hender- 
son,  the  deputy,  who  served  the  notice,  testified  that  he  had 
a  distinct  recollection  of  serving  this  notice;  that  he  served 
it  on  Mrs.  Henry  Pyle,  known  in  the  record  as  D.  G.  Pyle, 
as  stated  in  his  return ;  that  the  service  was  made  at  No. 
2411,  where  it  is  conceded  that,  prior  to  February  29tili, 
Henry  and  his  family  made  their  home ;  that  he  recognized 
her  as  the  same  person  he  saw  at  No.  2411  on  the  morning 
of  the  3d  of  March,  1916,  and  the  same  i>erson  on  whom  he 
made  the  service,  as  indicated  by  his  return:   and  he  was 
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very  positive  in  his  testimony  that  Mrs.  D.  Q.  Pyle,  who 
was  then  in  court,  was  the  same  person  on  whom  he  served 
the  notice^  as  indicated  by  his  return.  We  will  not  trouble 
to  set  out  his  testimony  in  full,  but  it  shows  that  he  had  t 
clear  recollection  of  the  person  on  whom  he  served  the  no- 
tice, and  that  that  person  was  the  plaintiff  in  this  case, 
Mrs.  D.  O.  Pyle,  and  that  the  service  was  made  on  her  at 
No.  2411. 

It  appears  that  W.  V.  Pyle,  we  think  a  brother  of 
Henry  Pyle^s,  lived  at  No.  2418,  on  the  same  street,  and 
immediately  west  of  Heary.  Mrs.  W.  V.  Pyle  was  called 
for  the  plaintiffs,  and  testified  that,  on  the  3d  day  of  March, 
a  notice  was  served  on  her  at  No.  2413,  in  the  morning  of 
that  day,  by  some  officer^  and  she  thinks  it  was  this  Mr. 
Henderson.  She  waived  the  reading,  did  not  examine  the 
notice,  and  laid  the  copies  away.  She  says  that  her  hus- 
band was  not  at  home  at  the  time  this  service  was  made; 
that  the  notice  was  not  read  to  her,  nor  did  she  read  it; 
that  copies  were  left  with  her ;  that  she  had  company,  and 
did  not  care  to  have  the  notice  read  in  the  presence  of  the 
company;  that  she  laid  the  copies  aside,  thinking  to  read 
them  later;  that  her  husband  always  got  home  the  last  of 
every  week ;  that,  when  he  came  home,  she  looked  for  tbe 
papers,  but  could  not  find  them,  and  never  has  found  them. 

Now  the  3d  of  March  was  on  Friday.  This  would  bring 
the  husband  home  on  Saturday.  The  disappearance  of  these 
papers,  if  they  were  ever  served  on  her,  or  if  she  ever  re- 
ceived any  papers  of  the  character  testified  to,  is  exceeding- 
ly unfortunate  for  the  plaintiffs  in  this  case,  or  fortunate, 
and,  at  least,  very  peculiar.  The  service  of  notice  hj  a 
sheriff  or  by  his  officers  is  not  an  everyday  occurrence.  It 
would  have  a  tendency  to  arrest  attention.  If  any  papem 
were  served,  as  she  states,  she  makes  no  explanation  of  why 
or  how  they  could  have  disappeared.  She  says  she  looked 
for  them  the  next  day,  to  show  them  to  her  husband,  and 
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could  not  find  them,  but  does  not  claim  to  have  looked  for 
them  since.  She  fixes  the  date  of  service  by  saying  she 
knows  that  the  plaintiffs  in  this  suit  left  on  the  5th  of 
March,  and  that  the  service  was  two  or  three  days  before 
that  time;  so  she  figures  that  it  was  the  3d  of  March  that 
these  notices  were  served  on  her,  copies  of  which  have  been 
lost 

Mrs.  Henry  Pyle,  known  in  the  record  as  D.  Q.  Pyle, 
testifies  that,  on  the  night  of  February  29th,  she  stayed  at 
W.  V.  Pyle^s  home;  on  March  1st,  at  W.  C.  Biggs'  home; 
that,  on  the  3d  of  March,  she  was  at  the  Biggs'  home  until 
after  lunch,  then  went  down  town,  saw  her  husband  and 
Mr.  Biggs^  and  went  back  from  the  office  to  W.  V.  Pyle's 
home,  and  stayed  there  that  night;  that  her  husband  was 
with  her ;  that  she  was  not  at  No.  2411  at  any  time  during 
the  3d,  and  no  one  served  any  papers  on  her  at  either  place. 
Both  she  and  her  husband,  Henry,  testified  that  all  the 
household  goods  in  No.  2411  were  removed  from  the  place  on 
the  29th  of  February ;  that  they  never  occupied  the  place 
after  that ;  that  it  was  vacant,  and  the  blinds  pulled  down. 

That  certain  goods  were  removed  from  No.  2411  on  the 
29th  of  February,  is  also  shown  by  the  testimony  of  an  em- 
ployee of  the  Merchants  Transfer  Company,  who  says  he 
hauled  three  loads  of  household  goods  from  No.  2411  on  the 
29th  day  of  February,  and  put  them  in  a  car  on  the  Minne* 
apolis  &  St.  Louis  Railway  Company's  tracks;  that  they 
were  not  packed  that  day ;  that  there  had  been  packers  there 
for  three  or  four  days ;  and  that  he  took  everything  but  a 
few  old  beds. 

Neither  of  the  Biggs  was  called  as  a  witness,  and  their 
absence  is  not  accounted  for. 

The  Pyles  all  testified  that  the  plaintiffs  in  this  case 
left  tar  Texas  on  the  Sth  of  March,  and  they  all  testified  that 
No.  2411  was  vacant  after  the  1st  of  March. 

Against  this  testimony  is  the  testimony  of  Henderson, 
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who  says  that  he  called  at  No.  2411  on  the  morning  of  the 
3d  of  March;  that  Mrs.  D.  G.  Pyle  came  to  the  door;  that 
he  told  her  he  had  a  notice  from  Hnmboldt  County  to  serve 
on  D.  Q.  Pyle  and  Henry  Pyle;  that  he  asked  her  where 
Henry  Pyle  was,  and  she  said,  ^^In  Texas;"  that  he  asked 
her  if  she  wanted  the  notice  read,  and  she  said,  "No,"  and 
waived  the  reading ;  that  he  never  served  any  notice  at  No. 
2413 ;  that,  at  the  time  he  served  the  notice  at  No.  2411.  he 
was  in  the  house,  and  there  was  furniture  there. 

To  this  is  added  the  testimony  of  one  George  Tymony, 
who  says  he  was  a  chauffeur  for  Dr.  Smouse,  at  2323  Grand 
Avenue;  that  he  was  well  acquainted  with  these  plaintiffs, 
especially  Mrs.  D.  G.  Pyle;  that  he  saw  her  around  the 
premises  at  No.  2411  until  at  least  the  5th  of  March;  and 
that  he  thinks  he  saw  her  there  later  than  that ;  that  Dr. 
Smouse  returned  from  California  on  the  1st  of  March ;  and 
that  he  cooked  for  the  doctor  about  two  weeks  after  that: 
that  he  saw  Mrs.  1>.  G.  Pyle  and  her  daughters  come  through 
their  driveway  to  the  street  car  real  often, — every  day,— 
while  he  was  cooking  for  the  doctor.  He  swears  positively 
that  Mrs.  Pyle  and  her  daughters  were  around  No.  2411  a? 
late,  anyway,  as  the  5th  of  March;  that  he  was  well  ac- 
quainted with  Mrs.  Pyle's  daughters. 

The  burden  of  proof  was  on  the  plaintiffs.  All  pre- 
sumption is  in  favor  of  the  return  of  the  officer.  He  was  a 
disinterested  party.  He  was  charged  with  the  duty  of  mak- 
ing an  accurate  and  truthful  return.  The  return  is  not  con 
elusive,  however,  but  may  be  rebutted ;  but  it  requires  clear 
and  satisfactory  evidence  to  overcome  this  presumption, 
and  we  think  that  has  not  been  done  in  this  case.  The  re- 
turn is  supplemented  by  the  sworn  testimony  of  the  officer, 
who,  having  no  motive  to  falsify,  states  positively  that  the 
service  was  made  as  stated  in  his  return.  The  burden  is  on 
the  plaintiffs  to  show,  by  direct  and  satisfactory  evidence^ 
that  the  presumption  in  favor  of  the  return  is  not  well 
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founded.  See  Bowden  v.  Hadley,  138  Iowa  711 ;  Mosher  v, 
McDonald  d  Co.,  128  Iowa  68;  Farnsley  v.  StiUwell,  107 
Iowa  631.    Tiie  witnesses  were  before  the  court.    All  the 

witnesses  for  the  plaintiflPs,   except   Ride- 

2.  appbal  and       nour,  show  interest,  and  this  interest  tends 

IwoViiiflu-    *    to  affect  their  credibility.    While  the  case  is 

ence  of  finding  ,  ^ 

of  trial  court,    triable  de  novo  here,  we  must,  of  necessity, 

when  there  is  a  conflict,  give  weight  to  the 
finding  of  the  trial  court,  who  had  an  opportunity  of  ob- 
serving their  demeanor  while  upon  the  stand,  in  trying  to 
solve  the  conflict  and  to  arrive  at  the  truth.  As  said  before, 
this  is  purely  a  fact  case.  Its  solution  depends  upon  the 
credibility  of  the  witnesses  and  the  weight  to  be  given  to 
their  testimony. 

We  find  no  reason  for  interfering  with  the  judgment  of 
the  court  upon  the  facts.  In  fact,  we  find  much  reason  for 
discrediting  the  testimony  of  the  plaintiffs  and  their  wit- 
nesses. 

The  judgment  and  decree  of  the  district  c^ourt  are — Af- 
firmed. 

Ladd.  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Gust  Killgren,  Appellant. 

OEIBflNAIi  IiAW:     Trial — ^Flrst  01)jection  on  Appeal.    Objection  to 

1  part  of  an  opening  statement  cannot  be  made  for  the  first  time 
on  appeal. 

OBJMSNAL  LAW;    Trial — ^Remarks   of    Cotinsel — Failure   to    Prove 

2  Giaiimi  Hade  in  Opening  Statement.  Failure  of  the  State  to 
prove  the  claim  made  in  good  faith  by  the  county  attorney  in 
his  opening  statement  to  the  jury,  that  the  State  expected  to 
prove  that  the  defendant  had  In  his  possession  liquor,  a  few  days 
before  the  sale  for  which  he  was  on  trial,  did  not  constitute  re- 
yersible  error. 
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WITNE8SB8:  CorrolH)ration  —  Evidence.  Where  a  witness  tes- 
3  tified  that  a  bottle  of  liquor  which  he  purchased  from  defendant 
had  been  drunk  by  himself  and  another  person,  testimony  of 
the  other  person  that,  on  that  day,  he  drank  with  the  purchaser, 
who  appeared  to  be  intoxicated,  whisky  from  a  bottle,  was  ad- 
missible, as  corroborating  the  purchaser  in  his  statement  tliat 
he  had  purchased  the  whisky,  and  also  as  showing  that  the  con- 
tents of  the  bottle  were  intoxicating. 

Appeal  from  Winneshiek  District  Court. — ^W.  J.  Springer, 

Judge. 

March  18,  1919. 

The  defendant  was  chained  with  selling  intoxicating 
liquors,  was  convicted,  and  appeals. — Affirmed. 

E.  R.  Acres,  for  appellant. 

H.  M.  Havner,  Attorney  General,  for  appellee. 

Gaynor,  J. — The  defendant  was  indicted  and  convicted 
of  the  crime  of  selling  intoxicating  liquors  in  violation  of 
law,  and  appeals.    He  bases  his  right  to  a  reversal  upon  two 

grounds : 
1.  Criminal  law  :  First,  that  the  countv  attomev,  in  his 

trial :   flrst   ob-  '  j  .  ? 

jcction  on  ap-    opening  statement  to  the  jury,  said,  in  sub- 
stance, and  among  other  things: 

"I  believe  we  will  be  permitted  to  show  that  this  de- 
fendant procured,  just  prior  to  that  time,  or  a  few  days 
prior  to  it,  consignments  of  whisky,  and  that  those  consign- 
ments of  whisky  were  delivered  to  him  at  the  express  office 
just  across  the  line  in  Prosper,  Minnesota." 

No  evidence  was  offered  by  the  State  to  sustain  this 
statement,  and  it  is  claimed  that  the  statement  was  preju- 
dicial to  the  rights  of  the  defendant.  The  trouble,  how 
ever,  with  defendant's  contention  is  that  no  objection  was 
made  and  no  exceptions  taken  to  it  at  the  time;  and,  al- 
though plaintiff  filed  a  motion  for  a  new  trial,  no  reference 
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was  made  to  this  statement,  nor  was  the  conduct  of  the 
county  attorney  called  to  the  attention  of  the  court  in  any 
way,  or  at  any  time,  and  the  court  was  not  asked  to  pass  up- 
on it.  Complaint  is  made  for  the  first  time  in  this  court, 
and  it  is  not  available  to  the  defendant  now,  nor  do  we 
find  reversible  error  in  the  statement  itself.    So  far  as  this 

record  shows,  the  county  attorney  in  good 

2.  Criminal  law  :  faith  believed  that  such  fact  was  true,  and, 
o?*coni^'^"  if  true,  it  was  competent  to  be  shown,  as 
claims  ma je^n^    Sustaining  the  charge  that  defendant  sold 

opesioff  state- 

ment.  intoxicating  liquors.    A  sale  involves  a  part- 

ing with  the  title  and  possession  of  the  thing 
to  another.  This  statement  was  to  the  effect  that,  a  few  days 
prior  to  the  time  when  it  is  charged  the  sale  was  made,  de- 
fendant had  whisky  in  his  possession,  and  that  consign- 
ments of  whisky  were  delivered  to  him  at  the  express  of- 
fice. This  would  tend  to  support  and  confirm  any  evidence 
offered  by  the  State  that  sales  were  actually  made.  The 
failure  of  the  State  to  prove  all  its  claims  does  not  make  the 
claim  ground  for  reversal. 

It  is  next  contended  that  the  court  permitted  improper 
evidence  to  be  introduced  upon  the  trial,  over  defendant's 
objection. 

J.  B.  Kingsley  was  called,  on  behalf  of 

3.  wiTNvssBs:  the  State,  and  testified  that  he  purchased  a 
evident.**  **" '     quart  of  whiskv  in  a  round  bottle  from  the 

defendant,  and  paid  him  fS.OO  for  it.  He 
was  then  asked  the  question,  "Now,  did  anybody  drink  any 
portion  of  your  whisky?"  He  answered:  "Jack  Keefe.  I 
drank  some  of  it.*'  Thereupon,  Jack  Keefe  was  called,  and, 
over  the  objection  of  the  defendant,  was  permitted  to  say 
that,  on  the  dav  on  which  it  is  claimed  and  on  which  the 
evidence  tends  to  show  the  liquor  was  purchased,  he  was 
with  the  prosecuting  witness,  J.  B.  Kingsley;  that  Kings- 
ley  had  a  bottle  of  whisky  with  him ;   that  he  appeared  to 
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be  under  the  influence  of  intoxicating  liquor;  that  he  (the 
witness)  drank  some  of  it;  and  that,  in  his  opinion,  it  was 
whisky. 

This  was  a  circumstance  tending  to  corroborate  the 
witness  Kingsley  that  he  purchased  a  bottle  of  whisky. 
This  proof  tended  to  show  that,  right  after  the  time  he 
claims  to  have  purchased  liquor  from  the  defendant,  he 
was  seen  with  a  bottle  of  whisky  in  his  possession.  It  fur- 
ther tended  to  show  that  the  contents  of  the  bottle  were 
intoxicating,  and  for  that  purpose  was  competent. 

It  is  further  claimed  that  the  evidence  does  not  sup- 
port the  verdict.  There  was  positive  testimony  that  the 
defendant  had  sold  liquor  to  Kingsley,  as  charged.  We 
think  the  evidence  amply  supports  the  verdict. 

Since  we  find  no  reversible  error  in  the  case,  the  cause 
-Affirmed, 

Ladd,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


State  op  Iowa,  ex  rel.  H.  M.  Havner  et  al..  Complainants, 
v.  C.  W.  Mullan,  Judge,  Respondent. 

nrrOXIOATINa  UQUOBS:     Oontempt  —  Ck^nvlctloii  —  Certionri- 

1  Clear  Preponderance  of  Evidence  SuflELclent.  Ck>nvlctlon  upon 
charge  of  contempt  in  violation  of  liquor  injunction  does  not  re- 
quire proof  beyond  a  reasonable  doubt.  A  clear  preponderance  b 
sufficient. 

INTOZIOATINO  LIQUOBS:     Contempt  —  Conviction  —  Certiorail- 

2  Bules  of  Review.  On  certiorari  to  review  finding  by  trial  court 
upon  charge  of  contempt  in  violation  of  liquor  injunction,  the 
finding  of  the  trial  court  is  not  final  or  conclusive  upon  the  ques- 
tion whether  the  Injunction  has  been  violated,  and  the  Supreme 
Court  will  look  into  the  evidence;  and  if,  in  its  judgment,  after 
due  consideration  of  the  conclusion  reached  by  the  trial  court, 
the  contempt  is  clearly  and  satisfactorily  established,  it  will  not 
hesitate  to  reverse  an  acquittal. 
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nrrOXIOATING  UQXJOBS:     Oontempt— Certiorari— Evldenca.    EyI- 
3    dence  reviewed,  and  held  to  show,  by  a  clear  preponderance  of 
the  evidence,  that  defendant  was  guilty  of  contempt  in  violating 
liquor  injunction. 

Certiorari  to  Black  Hawk  District  Court. — ^C.  W.  Mullan, 

Judge. 

March  18,  1919. 

The  opinion  states  the  case. — Judgment  annulled. 

H.  M,  Havner,  Attorney  General,  J.  W,  Kindig,  Assis- 
tant Attorney  General,  and  E,  J.  Weimery  County  Attorney, 
for  the  State. 

Pickett,  Bwisher  d  Farwell,  for  respondent. 

Weaver,  J. — A  petition  was  filed  by  the  county  attor- 
ney of  Black  Hawk  County,  Iowa,  charging  one  L.  O.  Heiber 
with  the  keeping  and  maintenance  of  a  liquor  nuisance,  and 
asking  that  the  same  be  enjoined.  A  temporary  writ  was 
issued,  and  thereafter,  upon  final  hearing,  the  injunction 
was  made  permanent.  Later,  the  county  attorney  filed  an 
information,  charging  the  defendant,  Heiber,  with  a  viola- 
tion of  the  injunction,  and  asking  that  he  be  punished  for 
contempt.  This  accusation  being  denied,  the  issue  came  on 
for  trial  to  the  district  court,  presided  over  by  the  respond- 
ent herein  named.  The  testimony  having  been  heard,  the 
court  dismissed  the  complaint  and  discharged  the  defend- 
ant. Thereupon,  the  State,  by  its  attorney  general,  insti- 
tuted this  proceeding  for  a  writ  of  certiorari  to  review  the 
action  and  judgment  of  the  trial  court.  In  this  petition  for 
the  writ,  the  State,  among  other  things,  alleged,  in  sub- 
stance, that,  although  the  alleged  violation  of  the  injunc- 
tion was  established  by  a  preponderance  of  the  evidence,  the 
trial  court  held  and  ruled  that  the  proceeding  was  criminal 
in  its  nature,  and  that  the  charge  of  contempt  could  be  sus- 
tained only  on  proof  of  the  violation  of  the  injunction,  be- 
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jond  a  reasonable  doubt.  On  application  of  complainants, 
and  order  thereon,  respondent  was  required  to  amend  his 
return  by  certifying  whether  he  had  held  that  conviction  of 
the  accused  could  not  be  had  on  proof  of  guilt  by  prepon- 
derance of  evidence,  and  whether  he  had  discharged  the  ac- 
cused because  of  failure  to  prove  his  guilt  beyond  reason- 
able doubt.  Respondent  made  return  in  words  following, 
in  so  far  as  pertinent : 

"I  further  certifv  that  said  action  was  tried  before  me, 

ft/ 

upon  oral  testimony,  produced  in  behalf  of  the  State  and 
in  behalf  of  the  defendant.  That,  upon  the  conclusion  of 
the  testimony  and  the  argument  of  counsel,  I  reached  the 
conclusion  that  the  State  had  not  established,  even  by  a 
preponderance  of  the  credible  evidence^  that  the  defendant 
Heiber  was  guilty  of  a  violation  of  the  injunction  issued  by 
me." 

On  the  trial  of  the  contempt  proceedings,  the  State  pro- 
duced as  witnesses  two  state  agents  in  the  service  of  the  d^ 
partment  of  justice,  who  testified  that,  on  two  different  oc- 
casions in  June,  1917,  the  13th  and  14th,  they  purchased  in- 
toxicants from  the  defendant,  Heiber,  at  his  place  of  busi- 
ness in  Waterloo;  that  he  took  same  from  his  soda  foun- 
tain ;  and  that  samples  of  the  liquor  so  procured  were  sob- 
mitted  for  analysis  to  the  chemist  of  the  state  food  and  dairy 
department.  The  chemist  was  also  produced,  and  testified 
that  the  liquor,  on  analysis,  proved  to  contain  alcohol  to  the 
extent  of  5  per  cent  or  more  by  volume.  Proof  was  also 
made  that,  two  days  after  the  last  sale,  the  defendant's 
place  of  business  was  searched,  and  under  the  marble  board 
of  a  soda  fountain,  there  were  found  32  one-ounce  bottles, 
filled  with  whisky.  It  also  appeared  that  defendant  had 
been  previously  convicted  and  fined  for  violation  of  the  liq- 
uor laws,  and  that  a  permanent  injunction  had  been  en- 
tered against  further  offense  of  that  nature  by  him  within 
the  jurisdiction  of  the  court. 
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The  defendant  Heiber  testified,  in  his  own  behalf  that 
5uud  agents  asked  him  for  ginger  high  balls,  and  he  told 
them  he  had  none  to  serve,  and  on  their  request,  sold  them 
ginger  ale;  denied  having  made  any  sale  of  liquor  on  the 
premises  since  his  last  conviction  of  such  offense  in  April 
of  the  same  year;  denied  that  he  had  any  liquor  in  the 
store  6b  the  day  of  the  search  and  seizure;  and  testified 
that  he  knew  nothing  of  the  liquor  in  the  small  bottles  until 
they  were  brought  in  in  the  search, — that  he  did  not  own 
th^BQ,  and  did  not  place  them  in  the  soda  fountain.  One 
Horch  testified  that  he  was  a  clerk  in  the  iservice  of  the  de- 
fendant, and  that  the  liquor  in  the  ?mall  bottles  belonged 
to  him,  and  that  he  placed  them  in  the  soda  fountain  for  the 
use  of  himself  and  a  friend,  one  Oehrig,  upon  a  fishing  trip 
which  they  had  arranged  for  the  following  day.  Gehrig  also 
testified  to  the  proposed  fishing  excursion,  and  that  llorch 
had  promised  to  ^^furnish  the  ammunition.^'  This  is  the 
substance  of  all  the  testimony,  except  that  of  a  clerk  or  two 
in  defendant's  store,  who  denied  all  knowledge  of  the  sale 
or  keeping  for  sale  of  liquors  by  the  defendant. 

I.  It  is  evident  from  the  record  that,  in  suing  out  this 
writ  of  certiorari,  the  fii'st  purpose  of  the  relators  was  to 
test  the  correctness  of  the  ruling  which  they  understood  the 

trial  court  to  announce:  that,  to  sustain  a 
1.  iNToxicATiMo      convictiou  for  contempt,  a  violation  of  the 

LIQUORS :  con-  '^ 

ttoB^*  certforari  •  ^^j^^^^tion  muBt  be  showu  by  the  evidence 
derance"?**"  beyond  a  reasonable  doubt.  The  respon- 
cient"*^^  ■°®'       dent  concedes  that,  in  disposing  of  the  case, 

he  did  make  use  of  the  language  attributed 
to  him,  but  further  certifies  that,  in  his  judgment,  after 
hearing  all  the  evidence,  the  accusation  against  the  de- 
fendant did  not  have  the  support  of  a  preponderance  of  the 
evidence.  While  precedents  from  other  jurisdictions  upon 
this  question  are  in  more  or  less  confusion,  it  is  settled  in 
this  state  that  conviction  upon  charge  of  contempt  does  not 
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require  proof  beyond  a  reasonable  doubt.  A  clear  prepon- 
derance is  sufficient.  Nies  v.  Anderson,  179  Iowa  326,  331; 
Sawyer  v,  Hutchinson,  149  Iowa  93;  Hake  v.  People,  230 
111.  174  (82  N.  E.  561). 

II.  The  relators  further  argue  that  the  evidence  in 
support  of  the  charge  of  contempt  is  so  clearly  preponder- 
ating that  the  ruling  of  the  trial  court  should  be  set  aside, 

and  the  defendant  adjudged  guilty.    On  the 

'  LIQUORS^:  con-     other  hand,  it  is  contended  for  the  defend- 

tiao:  certiorari :  ant  that  the  finding  of  the  trial  court  is  con- 

rules  of   review 

elusive,  and  not  subject  to  review  upon  ap- 
peal or  certiorari.  It  is,  however,  the  settled  doctrine  in  this 
state  that  contempt  proceedings  based  upon  an  allied  vio- 
lation of  an  injunction  issued  by  authority  of  the  statute 
to  restrain  violations  of  the  prohibitory  liquor  law  are  re- 
viewable by  this  court.  Indeed,  the  general  statute  upon 
the  subject  of  contempts,  requiring  the  court  to  preserve  all 
the  evidence  taken  and  certify  it  to  this  court  in  making 
return  to  a  writ  of  certiorari,  carries  with  it  the  implica- 
tion that  it  may  be  made  the  subject  of  review.  Keenhold 
V.  Dudley,  178  Iowa  526,  533 ;  Wells  v.  District  Court,  126 
Iowa  340.  Moreover,  whether  it  has  been  expressly  pointed 
out  or  not,  it  is  true  that  we  have,  in  practice,  recognized  a 
distinction  between  proceedings  to  punish  violations  of  In- 
junctions authorized  by  statute  to  restrain  acts  forbidden 
by  law,  and  others  in  which  the  contempt  is  more  direct- 
ly and  exclusively  against  the  authority  and  dignity  of  the 
court.  In  the  latter,  the  chief  purpose  is  to  vindicate  the 
court's  authority  and  enforce  the  respect  due  to  it ;  while  in 
the  former,  there  is  the  further  and  paramount  purpose  to 
secure  obedience  to  the  statute.  The  cases  in  which  we 
have  reviewed  proceedings  of  this  latter  class,  and  in  which 
we  have  reversed  both  convictions  and  acquittals  in  con- 
tempt proceedings,  are  too  numerous  to  call  for  any  citation 
of  the  precedents.     Whether  the  hearing  in  this  cause  is 
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de  novOy  in  the  sense  in  which  that  term  is  used  in  equity 
cases,  it  is  unnecessary  to  consider.  In  SoAJoyer  v.  Ewtdhifir 
BOfiy  149  Iowa  93,  after  some  reference  to  our  earlier  cases, 
this  court,  speaking  by  Deeraer,  J.^  said,  "Doubtless  under 
these  decisions  the  trial  here  is  de  novo,'^  In  a  later  case, 
without  referring  to  the  first  cited  case,  it  is  said,  "On  the 
whole,  we  think  the  rule  is  that  the  review  is  not  de  novo'' 
{Nies  17.  Anderson,  179  Iowa  326,  331),  a  statement  which 
is  followed  by  the  further  holding  that,  "while  the  finding 
below  has  weight,  it  does  not  have  as  much  as  has  a  verdict ; 
and  that,  while  evidence  to  sustain  a  finding  of  guilty  must 
amount  to  more  than  the  mere  preponderance  which  sus- 
tains an  ordinary  recovery  on  the  law  side,  it  is  not  required 
to  prove  violation  of  an  injunction  beyond  a  reasonable 
doubt."  Both  statements  involve  the  rule  that  this  court 
will  look  into  the  evidence,  and  if,  in  its  judgment,  after  due 
consideration  of  the  conclusion  reached  by  the  trial  court, 
the  contempt  is  clearly  and  satisfactorily  established,  it 
will  not  hesitate  to  reverse  an  acquittal;  and  if  guilt  be 
not  so  shown,  it  will  reverse  a  conviction.  This  right  and 
authority  we  have  constantly  exercised,  ever  since  the  en- 
actment of  the  first  statute  providing  for  such  injunctions, 
by  the  twentieth  general  assembly.  It  matters  little  what 
technical  name  be  given  it ;  it  is  sufficient  that  the  finding 
by  the  trial  court  is  not  final  or  conclusive  upon  the  ques- 
tion  whether  the  injunction  has  been  violated.  The  stat- 
ute under  which  liquor  injunctions  are  authorized  is  a  de- 
parture from  the  rule  heretofore  existing  that  the  writ 
would  not  issue  to  prevent  the  commission  of  a  public  of- 
fense, and  its  purpose  would  often  be  frustrated  if  proceed- 
ings to  punish  disobedience  to  such  writ  were  not  review- 
able. In  ordinary  cases,  in  the  absence  of  statute,  it  is  en- 
tirely within  the  discretion  of  the  trial  court  whether  it  will 
take  notice  of  a  contempt  of  its  writ  or  order;  but,  where 
violation  of  a  statutory  injunction  is  clearly  established,  the 
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court  haR  no  discretion  to  ignore  it  or  to  discharge  the  of- 
fender without  punishment. 

In  support  of  the  finding  below,  the  respondent  invokeifi 
the  rule  that,  upon  doubtful  findings  of  fact  and  the  veracity 
of  witnesses,  this  court  will  accord  proper  weight  to  the 

findings  of  the  trial   court.     This  proposi- 
3.  Intoxicating       tion  has  often  been  asserted  by  us,  and  we 

LIQUORS :  con-  "         ' 

tempt:  certi-       have   no  inclination   to  recall   it;    but  we 

orari :   evidence.  ' 

have  never  given  it  such  extreme  eflPect  as  to 
permit  it  to  control  our  judgment  when  the  record  is  so  clear 
and  conclusive  as  to  produce  in  our  own  minds  a  thorough 
conviction  that  the  ruling  of  the  trial  court  was  wrong. 
The  record  is  brief,  and  we  have  given  it  repeated  and  care- 
ful examination,  and  can  reach  no  other  conclusion  there- 
from than  that  the  charge  of  contempt  made  against  the 
accused  was  so  clearly  established  that  to  dismiss  it  will 
amount  to  a  manifest  failure  of  justice.  The  proof  dis- 
closes all  the  familiar  earmarks  and  subterfuges  which  ac- 
company and  characterize  the  conduct  of  a  persistent  vio- 
lator of  our  liquor  laws.  It  is  true  that  defendant  denies 
the  charge  in  general,  but  his  denial  is  clearly  overcome  by 
the  testimony  offered  by  the  prosecution.  Two  unimpeached 
witnesses  testify  to  purchases  of  intoxicating  liquors  from 
the  defendant  at  his  place  of  business  on  two  different  days, 
and  that  the  liquor  so  sold  them  was  taken  from  or  pre- 
pared at  a  soda  fountain  in  the  room.  They  also  testify 
that  they  preserved  samples  of  the  liquor,  which  were  pro- 
duced on  the  trial,  and  shown  to  contain  over  5  per  cent  of 
alcohol.  It  was  also  shown  without  dispute,  as  we  have 
already  noticed,  that,  on  searching  the  place,  within  a  day 
or  two  after  these  sales,  there  were  found  32  ounce  bottles 
filled  with  whisky,  in  or  under  the  soda  fountain.  The 
time-honored  explanation  by  defendant's  self-sacrifldng 
clerk  that  he  owned  this  whisky^  and  had  himself  prepared 
and  placed  it  in  the  fountain  in  preparation  for  a  Sunday 
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'Ashing  trip/'  is  too  flimsy  to  merit  serious  consideration. 
Just  why  he  should  carefully  distribute  it  into  a  multitude 
of  small  bottles  containing  such  a  moderate-sized  drink,  he 
does  not  explain;  but,  had  he  assured  the  court  that  the 
bass  in  the  Cedar  River  at  Waterloo  were  educated  to  strike 
at  such  bait,  it  would  add  little,  if  anything,  to  the  inhe- 
rent improbability  of  his  story.  There  was  no  impeachment 
of  the  character  of  the  State's  witnesses ;  their  testimony  is 
clear  and  consistent,  and  of  such  nature  that  we  must  ei- 
ther accept  it  as  substantially  true,  or  say  we  believe  they 
committed  wilful  and  deliberate  perjury.  Were  the  issue 
to  be  considered  as  resting  solely  upon  the  testimony  of 
these  witnesses,  as  against  the  simple  denial  of  the  defend- 
ant, it  is  possible  that  the  court  might,  with  some  hesita- 
tion, adopt  the  view  that  there  was  no  such  preponderance 
as  to  justify  a  finding  of  defendant's  guilt;  but  they  are 
corroborated  by  too  many  significant  circumstances  to  per- 
mit such  result. 

We  hold  that  the  record  clearly  establishes  the  de- 
fendant'e  guilt  of  the  contempt  charged,  and  the  judgment 
dismissing  him  will  be  annulled  and  set  aside,  and  the  pro- 
ceeding will  be  remanded  to  the  trial  court,  with  direc- 
tions to  enter  judgment  in  harmony  with  this  conclusion. — 
Annulled. 

Ladd,  C.  J.,  Gaynor  and  Stevbns,  JJ.,  concur. 


J.  H.  BiLLicK,  Appellee,  v.  H.  W.  Davidson,  Appellant. 

FSATTDt    Fraudulent  Bepresentatioiis— Value  and  Acreage  of  Land. 

1  Evidence  reviewed,  and  held  to  sustain  finding  of  misrepresenta- 
tion by  defendant  of  the  number  of  acres  and  the  value  of  land 
transferred  to  plaintiff. 

BOUNDARIES:     Navigable  Waters — High-water  Mark.    The  bounda- 

2  ry  line  of  property  bordering  on  a  navigable  river  is  the  high- 
water  mark  of  the  river. 
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FBAUD:    XYaudulent   Bapresentation^— DefenaeB— ETldfliice.     Tliat, 
3    in  the  exchange  of  properties,  plaintiff  misrepresented  the  value 
of  his  property,  would  not  have  any  tendency  to  show  that  de- 
fendant did  not  misrepresent  his  property  to  the  plaintiff. 

Appeal  from  Poweshiek  District  Court. — Hbnry  Silwold, 

Judge. 

March  20,  1919. 

Action  at  law  to  recover  damages  on  account  of  al- 
lege misrepresentations  concerning  land  conveyed  to  the 
plaintiff.  There  was  a  verdict  for  the  plaintiff,  and  from 
the  judgment  entered  thereon,  the  defendant  appeals. — Af- 
firmed, 

U.  M.  Reed  and  J.  H.  Patton,  for  appellant. 

Thomas  J.  Bray  and  J.  G.  Shifflet,  for  appellee. 

Wbavbr,  J. — At  the  time  of  the  transaction  in  question, 
plaintiff  and  defendant  were  both  residents  of  Brooklyny^  in 
Poweshiek  County,  Iowa.  Plaintiff  was  a  farmer,  and  the 
defendant  was  in  business  as  a  real  estate  agent.  The 
former  owned  a  house  and  lot  in  the  city  of  Des  Moines, 
and  defendant,  or  his  wife,  owned  a  tract  of  Des  Moines 
River  bottom  land  in  Polk  County,  Iowa.  Plaintiff  had 
never  seen,  and  had  no  personal  knowledge  of,  the  land  of 
the  defendant  or  of  its  quantity  or  quality,  and  the  defend- 
ant had  never  seen  and  had  no  personal  knowledge  of  plain- 
tiff's city  property ;  and  without  making  personal  examina- 
tion on  either  side,  they  entered  into  an  agreement  for  an 
exchange.  Each  property  was  subject  to  a  mortgage  in- 
cumbrance of  tl,000.  The  contract  was  reduced  to  writing, 
and  provided  for  an  exchange  of  conveyances,  the  grantee  in 
each  instrument  assuming  payment  of  the  existing  incum- 
brance on  the  property  so  acquired;  and  the  plaintiff,  in 
further  consideration  of  such  exchange,  undertook  to  give 
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defendant  his  note  for  {1,000,  and  to  secure  its  payment  by 
an  additional  mortgage  on  the  land.  The  contract  was  pure- 
ly one  of  exchange,  there  being  no  price  fixed  for  either 
property,  and  no  statement  or  estimate  of  the  value  is 
found  in  the  writing.  A  short  time  after  the  making  of  the 
contract,  deeds  were  exchanged  by  the  parties.  In  both 
contract  and  deed,  the  land  conveyed  to  plaintiff  was  de- 
scribed as  follows: 

"Government  Lot  Five  (6)  in  Section  Twenty-two  (22), 
Township  Seventy-eight  (78)  North,  Range  Twenty-three 
(23)  West  of  the  5th  P.  M.,  Iowa,  being  all  that  part  of 
the  Northwest  Quarter  (i/4)  of  the  Southeast  Quarter  (^) 
of  said  Section  Twenty-two  (22)  lying  south  of  the  Des 
Moines  River." 

The  expressed  consideration  named  in  the  deed  to  plain- 
tiff is  ^'one  dollar  and  other  valuable  considerations."  In  his 
petition,  plaintiff  alleges  that,  at  the  time  of  the  exchange, 
he  had  no  knowledge  or  information  concerning  said  land, 
and  was  compelled  to  rely,  and  did  rely,  upon  the  state- 
ments and  representations  concerning  it  made  to  him  by 
the  defendant;  that,  to  induce  him  to  make  said  exchange 
and  accept  said  conveyance,  defendant  falsely  represented 
that  the  tract  contained  34^  acres,  and  was  of  the  actual 
market  value  of  f  175  per  acre,  when,  in  truth  and  in  fact, 
there  were  but  17  acres,  and  its  actual  market  value  was 
not  to  exceed  |75  per  acre.  Other  false  representations  are 
also  alleged,  but  the  contest  upon  the  trial  centered  more 
particularly  about  thq^e  we  have  just  specified,  and  we  will 
confine  our  discussion  to  that  issue. 

The  defendant  admits  the  exchange,  but  denies  all 
charges  of  fraud  and  false  representation,  and  makes  coun- 
ter charges  of  false  representations  by  plaintiff  of  the  quali- 
ty and  condition  of  the  Des  Moines  property. 

With  the  verdict  for  plaintiff,  the  jury  returned  spe- 
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cial  findings  upon  interrogatories  submitted  by  the  court, 
which  findings  may  be  condensed  as  follows: 

1.  That  defendant,  in  negotiating  said  exchange,  did 
knowingly  and  falsely  represent  to  plaintiff  that  the  tract  of 
land  contained  341^  acres,  when  in  truth  it  contained  but 
17  acres; 

2.  That  defendant  did  knowingly  and  falsely  misrep- 
resent to  plaintiff  the  actual  market  value  of  the  land ; 

3.  That  said  false  representations  were  made  by  defend- 
ant for  the  purpose  of  deceiving  plaintiff  and  inducing  him 
to  make  the  exchange ;   and 

4.  That  plaintiff  believed  and  relied  upon  said  repre- 
sentations as  true,  and  was  thereby  induced  to  make  the 
exchange  and  accept  the  conveyance  of  the  land  upon  the 
terms  stated  in  the  contract. 

As  grounds  for  reversal  of  the  judgment  below,  it  is  ar- 
gued: 

I.    That  there  is  no  sufficient  evidence  to  support  a 
finding  that  defendant  misrepresented  ^the  acreage  of  the 
land  conveyed  to  plaintiff.     This  proposition  is  not  sus- 
tained by  the  record.    The  plaintiff  testifies 
1.  feaud:  fraud-     Specifically  that  defendant  said  there  were 
tltionS?"a"iu°e      ^^2  acres  in  the  tract  lying  south  of  the 
«uD^^  acreage  o     pj^^p^  g^^^  f^^-^  j^  ^j^g  worth  |200  per  acre. 

Defendant,  while  denying  that  he  said  there 
were  34^4  acres,  admits  that  he  told  plaintiff  that  the  "deed 
called  for  34^^  acres."  He  further  says  he  had  no  actual 
knowledge  of  the  true  measurement,  but,  from  a  hasty  ex- 
amination when  he  bought  it,  he  thought  there  must  be  30 
acres  of  it.  On  cross-examination,  he  answered  that,  when 
the  contract  of  exchange  was  made^  he  knew  that  plaintiff 
was  not  getting  34%  acres  of  land.  He  further  admits 
that  he  told  plaintiff  that  the  land  was  on  the  south  and 
west  sides  of  the  river,  and  we  think  he  admits  sufficient  to 
corroborate  the  plaintiff's  story  that  he  represented  the 
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tract  as  containing  34^  acres.  On  this  record,  it  cannot 
be  held  that  the  evidence  of  misrepresentation  by  the  plain- 
tiff is  insufficient  to  take  that  question  to  the  jury. 

Reference  should  perhaps  here  be  made  to  the  appel- 
lant's contention  that,  because  the  record  of  the  original 
survey  indicates  that  Lot  5,  as  then  measured,  contained 
34.53  acres,  the  testimony  of  plaintiff's  witness  who  made 
a  record  of  the  survey  that  he  found  only  17  acres  south  of 
the  river  is  without  competence  or  value,  unless  it  be  shown 
that  the  course  of  the  stream  has  been  changed  to  the  south 
by  gradual  and  imperceptible  encroachment  upon  the  land, 
or  by  sudden  break  or  avulsion ;  and  that,  in  the  latter 
event,  a  part  of  Lot  5  may  be  found  on  the  north  side  of  the 
river,  or  covered  by  its  waters,  and  should  be  included  in 
the  survey  and  measurement  of  the  land  conveyed.  It  is  a 
sufficient  answer  to  this  objection  to  say  that  there  is  no 
proof  that  the  river  has  changed  its  course  since  the  original 
survey,  either  gradually  or  by  avulsion,  except  as  a  change 
may  be  inferred  from  the  fact  that  the  original  plat  shows 
the  river  as  covering  or  cutting  off  a  strip  on  the  north  side 
of  the  NW14  SE14  Section  22,  leaving  34.53  acres  of  that 
subdivision  as  Lot  5,  south  and  west  of  the  river;  while 
the  present  survey  shows  the  river  somewhat  further  to  the 
south,  and  only  17  acres  in  said  tract.  There  is  no  absolute 
or  irrebuttable  presumption  that  the  original  plat  or  sur- 
vey is  without  error;  nor  does  the  fact  that  but  17  acres 
of  the  tract  are  now  found  south  of  the  river  demonstrate, 
as  a  matter  of  law,  that  the  stream  has  changed  its  course. 

Defendant  undertook  to  sell  and  make  to  plaintiff  a  deed 
by  which  he  professed  to  convey  to  him  a  named  tract  of 
land  "lying  south  of  the  Des  Moines  River."     He  admits, 

as  a  witness,  that  he  told  plaintiff  that  the 
^-  ®P^*!2if"li       land  lay  south  or  south  and  west  of  the 

navigable  wa-  *' 

water  ^^iSark.        river.    That  description  was  given  and  rep- 
resentation made  as  applicable  to  conditions 
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as  they  existed  at  the  time,  and  not  as  to  conditions  which 
may  have  existed  70  years  ago.  The  Des  Moines  River  is 
by  statute  classed  as  a  navigable  stream,  and  its  high-water 
mark  on  its  south  side  is  the  north  boundary  of  Lot  5,  and 
the  plaintiff  is  under  no  obligation  to  seek  any  of  his  land 
on  the  bottom  of  the  river  or  upon  the  north  side  of  it. 

The  proof  shows  that  there  has  been  no  apparent  change 
in  the  course  of  the  river  since  defendant  conveyed  the  land, 
and,  for  reasons  already  stated,  we  think  it  immaterial 
what  change,  if  any,  had  occurred  in  the  location  of  the 
channel  before  the  transaction  now  in  question.  If  it  should 
be  thought  otherwise,  and  that  the  showing  of  either  a 
gradual  or  sudden  change  in  the  course  of  the  stream  would 
serve  in  any  degree  to  relieve  the  defendant  from  liability 
for  his  misrepresentation  of  existing  conditions,  the  burden 
would  cerjtainly  be  upon  him  to  allege  and  prove  it.  He 
has  done  neither. 

As  is  well  known,  there  are  river  bottom  lands  in  this 
state  which  undergo  frequent,  if  not  constant,  changes  by 
erosions  and  overflows  and  flood  deposits,  until  tracts  show- 
ing full  measurements  in  the  government  survey  have  whol- 
ly disappeared,  or  have  been  diminished  to  mere  fractions 
of  their  former  area.  Now,  if  one  holding  title  to  a  body  of 
land  which  has  been  thus  reduced  to  a  mere  fragment  of 
its  original  proportions,  sells  to  a  buyer  having  no  knowl- 
edge of  the  facts,  concealing  the  truth  as  to  these  condi- 
tions, and  representing  the  land  as  containing  its  full  orig- 
inal  measurement  of  acres,  would  the  courts  accept  it  as  a 
good  defense  that  the  representations  were  in  strict  ac- 
cord with  the  record  of  the  government  survey?  In  such 
case,  if  plaintiff  proves  the  false  representations,  would  the 
court  make  it  necessary  to  his  recovery  of  damages  that  he 
assume  the  burden  of  showing  a  change  in  the  course  of 
the  stream  and  the  particular  manner  in  which  the  change 
had  come  to  pass?    To  hold  in  the  affirmative  upon  either 
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proposition  is  to  make  the  court  an  active  aid  in  the  per- 
petration of  fraud,  instead  of  an  efficient  agency  in  its  pre- 
vention and  punishment. 

II.  What  we  have  said  in  the  foregoing  paragraph  suf- 
ficiently disposes  of  the  exception  taken.  A  paragraph  in 
the  court's  charge  is  to  the  effect  that  the  north  or  north- 
east boundary  line  of  the  property  conveyed  to  the  plain- 
tiff was  identical  with  the  high-water  mark  on  the  right 
bank  of  the  river.  This,  we  think,  is  true,  for  the  purposes 
of  this  case,,  whether  it  be  true  or  not,  as  counsel  infer, 
that  the  course  of  the  stream  had  been  changed  between  the 
date  of  the  original  government  survey  and  the  date  of  the 
deed  to  the  plaintiff. 

III.  Defendant  requested  the  trial  court  to  instruct 
the  jury  that,  if  they  found  that  the  plaintiff  represented 
his  Des  Moines  property  to  be  much  more  valuable  than  it 
actually  was,  then  it  would  be  proper  to  consider  that  fact 
"as  tending  to  discredit  plaintiff's  claim  that  false  repre- 
sentations were  made  by  defendant,'^  or  that  he  relied  up- 
on them.    This  request  was  refused. 

If  the  plaintiff  misrepresented  his  property  to  the  de- 
fendant, we  are  wholly  unable  to  see  how  that  fact  could 
have  any  tendency  to  show  that  defendant  did  not  misrepre- 
sent his  property   to  the  plaintiff.     It  is 
*  uient  repre^  '      true,  probably,  that,  if  it  appeared  that  both 

SCDt&tiOIlB  * 

defenses:  e?!-      Were  guilty  of  misrepresentation,  it  would 

dence. 

tend  very  l^itimately  to  show  that  neither 
was  acting  with  any  special  reliance  on  the  representations 
of  the  other;  but  this  is  not  what  the  proposed  instruc- 
tion states. 

It  is  also  argued  that  the  damages  awarded,  f2,505.73, 
are  excessive.  The  verdict,  though  liberal,  is  well  supported 
by  the  special  finding  of  the  jury,  and  by  the  charge  of  the 
court  upon  the  measure  of  damages, — an  instruction  which 
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is  not  challenged  by  counsel, — and  we  cannot  properly  in- 
terfere with  it. 

The  case  involves  no  intricate  or  doubtful  questions  of 
law,  and  the  issues  of  fact  were  for  the  jury  alone. 

The  judgment  below  is — Affirmed. 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Julia  E.  Cutshall,  Appellant,  v.  City  of  Keokuk, 

Appellee. 

MUNICIPAIi  COBPOBATIONS:  Obstructions  by  Season  of  Repairs. 
A  city,  in  repairing  its  streets,  may,  in  so  far  as  reasonably 
necessary,  place  plainly  visible  obstructions  therein,  and  is  not 
liable  for  injury  to  a  pedestrian  who,  in  full  possession  of  sight, 
on  a  clear  day,  and,  with  no  diversion  of  mind  except  such  as  is 
purely  voluntary,  falls  thereover.  So  held  where  the  obstruction 
was  an  ordinary  fire  hose  laid  on  a  smooth  walk. 

Appeal  from  Lee  Distrwt  Court. — W.  S.  Hamilton,  Judge. 

December  14,  1918. 

Rehearing  Denied  March  20,  1919. 

Action  to  recover  damages  for  injuries  claimed  to  heave 
resulted  from  a  fall  upon  defendant's  sidewalk.  At  the 
conclusion  of  plaintiff's  evidence,  the  court  directed  a  ver- 
dict for  the  defendant.    Plaintiff  appeals. — Affirmed. 

Hazen  I.  Sawyer,  and  Boyd  dc  McKinley,  for  appellant. 

T.  A.  Cro/ig,  E.  W.  McMwnus,  and  J.  R.  McManus,  for 
appellee. 

Gaynor,.  J. — This  action  is  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by 
the  plaintiff  by  rea«jon  of  a  fall  upon  defendant's  sidewalk, 
caused,  as  she  says,  by  the  negligence  of  the  defendant  in 
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permitting  the  sidewalk  to  be  obstructed  at  the  point  where 
she  fell.  For  a  better  understanding  of  the  conditions  pres- 
ent at  the  time  of  the  fall,  we  will  say  that  Main  Street 
runs  east  and  west.  Eighth  Street  runs  north  and  south, 
and  crosses  Main  Street  at  right  angles.  On  the  east  side 
of  Eighth  Street,  at  the  intersection  of  Eighth  and  Main,  is 
what  is  known  in  the  record  as  the  undertaking  establish- 
ment of  Hawks  and  Holbrook.  At  this  place,  the  sidewalk  in 
17  feet  wide  on  Main  and  14  feet  wide  on  Eighth.  It  is  a 
smooth,  concrete  walk.  Main  Street  is  one  of  the  principal 
and  main  traveled  streets  in  the  city.  At  the  time  plaintiff 
fell,  and  prior  thereto,  the  city  was  having  North  Eighth 
Street  paved  between  Blondeau  and  Main.  Blondeau  is 
north  of  Main,  and  runs  east  and  west,  paralleling  Main. 
In  connection  with  this  paving,  water  was  taken  from  a 
hydrant,  situated  near  the  outer  edge  of  the  sidewalk  on 
Main  Street,  near  Eighth,  at  a  point  which  would  be  touched 
by  an  extension  of  the  east  line  of  the  sidewalk  on  Eighth. 
A  hose  was  attached  to  the  outer  opening  of  this  hydrant, 
and  then  extended  in  a  short  circle  therefrom,  crossing  the 
sidewalk  on  Main,  then  out  onto  Eighth  Street,  and  up  to 
the  place  where  the  water  was  being  conducted  and  used  in 
mixing  mortar,  for  the  purpose  of  laying  a  concrete  founda- 
tion for  paving  that  was  to  be  laid  thereon.  So  far  as  this 
record  shows,  the  hose  was  being  used  at  that  time  in  the 
prosecution  of  the  work  of  repairing  Eighth  Street  at  the 
point  indicated. 

It  is  not  material  for  the  purposes  of  this  case  how  long 
the  hose  had  been  used.  It  was  being  then  used  by  the 
city.  The  city,  therefore,  had  notice  of  its  location  and 
use,  and  of  the  conditions  which  it- produced.  It  was  being 
used  as  an  instrument  in  the  repair  and  betterment  of  its 
streets. 

Plaintiff,  at  the  time  of  the  injury,  was  walking  with 
her  daughter  westward  on  the  north  side  of  Main  Street. 
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Her  daughter  was  walking  at  her  left,  next  the  curbing. 
They  were  proceeding  towards  Eighth.  As  she  came  to  this 
hose,  she  stubbed  her  toe  and  fell,  and  this  fall,  she  says, 
caused  the  injury  of  which  she  complains.  On  the  morning 
of  the  accident,  she  and  daughter  had  been  down  town, 
shopping,  and  were  returning  home,  about  two  o'clock  in 
the  afternoon.  At  the  time  of  the  accident  and  prior  there- 
to, she  and  her  daughter  were  engaged  in  conversation.  She 
had  just  been  showing  her  daughter  some  of  her  purchases. 
She  was  engaged  in  putting  back  in  her  purse  whatever  ar- 
ticle it  was  that  she  had  taken  out  of  her  purse  to  show 
her  daughter,  at  the  time  she  fell.  She  says  she  did  not 
know  the  hose  was  there.  She  says  she  didn't  see  it ;  that 
she  could  have  seen  it,  had  she  looked.  It  appears  there 
was  nothing  to  obstruct  her  view.  Though  this  was  a  main 
traveled  street,  it  does  not  appear  that  any  pedestrians  were 
on  the  street  between  her  and  the  hose  as  she  approached.  It 
does  not  appear  that  there  was  any  object  that  intervened 
between  her  and  the  hose  at  any  time  for  a  distance  of  80 
feet  before  she  reached  the  point  where  she  said  she  stumbled 
over  the  hose.  Her  mind  was  occupied  with  her  own  affairs. 
It  was  not  diverted  by  anything  except  that  which  proceeded 
from  her  own  volition.  She  was  not  attracted  or  distracted 
by  anything,  so  far  as  this  record  shows. 

At  the  conclusion  of  all  the  evidence,  the  court  directed. 
a  verdict  for  the  defendant;  and  from  this,  plaintiff  ap- 
peals, claiming  that  the  evidence  was  sufficient  to  justify 
the  submission  of  the  case  to  the  jury,  both  on  the  question 
of  the  negligence  of  the  defendant  and  the  contributory  neg- 
ligence of  the  plaintiff.  Both  questions  were  in  the  ease. 
We  are  asked  to  reverse  the  case  on  the  ground  that  the 
record  presented  a  fair  question  for  the  jury,  both  as  to  the 
negligence  of  the  city  and  the  contributory  negligence  of  the 
plaintiff.  The  burden  rested  on  the  plaintiff  to  establish 
negligence  on  the  part  of  the  city,  and  that,  by  her  own  in- 
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difference  to  her  own  safety,  she  did  not  contribute  to  her 
fall  and  the  injuries  consequent  thereupon. 

It  will  be  noted  from  what  we  have  said  that  the  citj', 
at  the  time,  was  using  this  hose  for  a  legitimate  and  lawful 
purpose.  It  was  repairing  its  streets.  This  was  an  instru- 
ment  apparently  necessary  in  making  the  repairs.  The  rec- 
ord shows  that  water  was  necessary  in  order  to  mix  the 
concrete  that  was  used  in  preparing  the  foundation  for  the 
pavement  that  was  being  laid.  It  is  not  shown  that  there 
was  any  other  hydrant  within  reach  of  the  work  that  was 
heing  done.  The  hose  was  used  for  the  purpose  of  carrying 
water  to  the  point  where  the  concrete  was  being  mixed.  It 
was  laid  on  the  surface  of  the  sidewalk.  It  was  plainly 
visible.  It  was  laid  there  for  a  legitimate  and  proper  pur- 
pose. It  is  not  claimed  that  the  streets  were  being  put  to  a 
wrongful  use,  or  that  the  sidewalk  itself  was  out  of  repair 
or  defective,  or  that  the  placing  of  the  hose  across  the  walk 
created  a  nuisance.  The  whole  theory  of  plaintiff's  case  is 
bottomed  on  the  thought  that  it  is  the  duty  of  the  city  to 
keep  its  sidewalks  in  a  reasonably  safe  condition  for  travel 
for  the  use  of  pedestrians  who  may  attempt  to  use  them  in 
the  ordinary  way;  that  this  hose  rendered  the  sidewalk 
dangerous  and  unsafe  for  travel;  and  therefore,  that  the 
placing  of  it  on  the  sidewalk  was  a  violation  of  some  duty 
that  the  defendant  owed  to  the  traveling  public. 

We  have  said,  over  and  over  again,  and  emphasised  it 
in  the  saying,  that  it  is  the  duty  of  a  city  to  keep  the  side- 
walks which  it  has  opened  for  public  travel,  in  a  reasonably 
safe  condition,  and  that  it  owes  a  duty  of  inspection  to  see 
that  they  are  so  kept.  This  rule  means  nothing  more  than 
that  the  city  owes  a  duty  in  respect  to  its  sidewalks,  and 
to  see  that  they  are  in  a  reasonably  safe  condition  for  travel 
by  pedestrians. 

We  will  first  consider  the  negligence  of  the  city,  as 
charged.    Was  the  city  n^ligent  in  permitting  this  hose  to 
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remain  upon  its  sidewalks  for  the  purpose  of  carrying  water 
to  that  point  on  Eighth  Street  where  the  water  so  carried 
was  used  in  repairing  the  street? 

Defendant  had  a  right  to  do  this,  unquestionably.  It 
had  a  right  to  use  its  streets  for  the  purpose  of  carrying 
out  those  duties  which  it  assumed  to  the  public  in  the  care 
and  maintenance  of  its  streets.  The  very  act  of  rebuilding 
or  repairing  a  public  highway,  in  and  of  itself,  necessitates 
the  interference  with  the  ordinary  travel  upon  the  street 
while  the  repairs  are  being  carried  on.  The  right  to  use  the 
street  for  these  legitimate  purposes  inheres  in  the  city,  be- 
cause, without  the  right,  it  cannot  discharge  the  duties  im- 
posed. Now,  then,  we  take  it  that  it  will  not  be  controvert- 
ed that  the  city  had  a  right  to  use  so  much  of  its  streets  as 
was  reasonably  necessary  for  the  purpose  of  doing  work  to 
which,  at  the  time,  it  was  devoting  its  energies.  It  had  a 
right  to  use  its  streets,  in  so  far  as  was  necessary  to  use 
them,  in  the  discharge  of  this  duty.  It  cannot  be  said  that 
the  doing  of  the  thing,  in  and  of  itself,  constituted  an  ac- 
tionable wrong.  The  wrong,  if  any,  must  be  found  in  the 
manner  of  the  doing.  The  record  is  barren  of  any  evi- 
dence tending  to  show  that  the  work  that  the  city 
was  engaged  in,  could  have  been  performed  in  any  other 
way.  The  hose  was  laid  in  the  open.  It  was  broad  day- 
light. There  was  nothing  to  obscure  it  from  the  public 
view,  or  from  the  view  of  travelers  upon  the  street.  It 
would  tax  one's  credulity  to  believe  that  a  due  regard  for 
the  safety  of  the  traveling  public  required  that  this  small 
hose,  while  being  used  for  a  lawful  purpose  upon  the  side- 
walk, should  be  fenced  or  guarded  in  order  to  protect  the 
citizen  in  the  exercise  of  his  right  to  use  the  streets.  It 
was  plain  to  be  seen,  and  suggested  to  a  traveler  upon  the 
street  the  danger  and  hazard  that  were  incident  to  its  posi- 
tion ;  and  the  means  of  avoiding  injury  from  it  were  just 
as  open  as  the  danger  itself.    A  question  very  similar  to 
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the  one  here  under  discussion  was  before  this  court  in 
Ryan  v.  Foster,  137  Iowa  737,  in  which  this  phase  of  the 
case  was  considered,  but  not  dispq^  of.  It  was  intimat- 
ed, however,  in  that  case,  that  there  could  be  no  liability 
predicated  upon  the  doing  of  the  thing  complained  of.  See, 
also,  O'Cormell  v.  City  of  Davenport,  164  Iowa  95.  We  pa^s 
that  question,  however,  without  determining  it  definitely  at 
this  time,  though  the  writer  hereof  is  of  the  opinion  that 
no  actionable  negligence  is  shown. 

This  brings  us  to  a  consideration  of  the  second  proposi- 
tion: Was  the  plaintiff  guilty  of  contributory  negligence? 
Did  she  owe  any  duty  to  pay  heed  or  take  notice  of  the 
condition  of  the  walk  before  her,  as  she  proceeded  on  her 
journey  ? 

It  is  true  that  this  court  has  said  that  it  is  the  duty 
of  the  city  to  keep  its  sidewalks  in  a  reasonably  safe  condi- 
tion for  travel ;  that  the  pedestrian,  in  using  the  sidewalk, 
has  a  right  to  assume  that  this  duty  has  been  performed, 
and  he  need  not  be  on  the  lookout  constantly  for  defects 
in  the  street  that  imperil  his  journey;  that  he  may  as- 
sume that  the  city  has  performed  its  duty  in  keeping  the 
streets  in  a  reasonably  safe  condition.  These  rules,  so  an- 
nounced by  this  court,  do  not  mean  that  one,  in  travel- 
ing upon  the  streets,  may  proceed  blindly,  in  the  faith  that 
the  city  has  performed  its  public  duty.  This  court  has 
gone  far  to  hold  cities  liable  for.  injuries  resulting  from 
defective  streets  and  pavements,  but  it  has  never  gone  so 
far  as  to  say  that  it  is  not  the  duty  of  the  traveler  to  exer- 
cise ordinary  care.  It  has  said  that  the  care  that  should 
be  exercised  when  the  party  has  ground  for  believing  that 
peril  attended  his  journey,  need  not  be  observed  in  travel- 
ing upon  a  walk,  for  the  reason  that  the  pedestrian  has  a 
right  to  assume  that  the  municipality  has  discharged  its 
duty  in  not  permitting  defects  that  imperil  the  safety  of 
thb  user  to  exist  in  the  sidewalk.    But  we  have  never  said 
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that  the  pedestrian  may  abandon  the  use  of  his  senses  ea- 
tirely,  and  proceed  forward  in  blind  faith  that  the  city  has 
done  its  duty.  We  have  said  that  it  is  not  possible  for  a 
city  to  keep  its  streets  in  such  a  condition,  all  the  time, 
as  to  make  them  entirely  free  from  conditions  that  may 
produce  accidents.  If  the  city  permits  defects  to  remain 
in  its  sidewiUkSy  and  the  pedestrian,  through  no  fault  of 
his,  is  prevented  from  seeing  the  defects,  whateyer  they 
may  be,  which  it  is  the  duty  of  the  municipality  to  correct, 
and  injury  results  to  him,  he  is  entitled  to  compensation. 
But  a  different  question  arises  where  the  condition  in  the 
sidewalk  complained  of  is  one  that  the  city  had  a  right  to 
permit  to  exist,  and  is  so  situated  that  the  objectionable 
thing  can  be  easily  seen  and  observed  by  passers-by.  Then 
the  burden  rests  on  the  party  complaining  to  show  that 
conditions  not  produced  by,  and  outside  of,  himself  pre- 
vented him  from  seeing  the  defect,  in  order  to  excuse  him- 
self from  not  observing  it.  If  such  conditions  exist  right 
fully  at  the  point  where  the  injury  occurs,  he  cannot  excuse 
himself  on  the  theory  that  "he  walked  by  faith  and  not  by 
sight."  While  it  may  be  that  he  has  a  right  to  assume  that 
the  city  has  not  left  defects  in  its  sidewalks  that  imperil  the 
safety  of  a  traveler,  he  has  no  right  to  assume  that  the  city 
may  not  be  using  its  walks  for  legitimate  purposes,  and 
cannot  excuse  himself  for  not  observing,  on  the  mere 
ground  that  he  was  then  occupied  with  his  own  affairs,  and 
was  giving  no  heed  to  what  lay  before  him.  The  accident 
occurred  at  two  o'clock  in  the  afternoon  of  September  24th, 
and  we  will  take  judicial  notice  of  the  fact  that  one  walk- 
ing directly  west,  on  a  17-foot  walk,  was  not  blinded  by  the 
sun's  rays,  or  prevented  from  seeing  what  was  before  him, 
on  account  of  the  sunlight. 

In  Ryan  v.  Foster,  supra,  this  court  said : 
"Plaintiff's  attention  was  in  no  manner  diverted,  and, 
had  she  used  her  eyes,  she  could  not  have  failed  to  sde  it 
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[In  this  case,  the  hose.]  She  either  did  see  it,  or  was  neg- 
ligent in  not  seeing  it.  If  she  saw  it,  and  attempted  to 
pass  over  it,  she  was  n^ligent ;  and  if  she  did  not  see  it,  as 
she  says,  then  she  was  clearly  negligent.  Streets  and  side- 
walks may  be  temporarily  obstructed,  and  the  traveler  mnst 
be  on  the  lookout  for  such  obstructions.  In  this  respect, 
the  case  differs  from  one  where  there  is  a  defect  in  the  side- 
walk itself.  For  this  a  traveler  need  not  be  on  the  lookout ; 
for  he  may  assume  that  no  defects  exist.  But  as  to  proper 
obstructions  the  rule  is  different.  If  this  were  not  so,  one 
might  blindly  walk  into  an  obstruction,  and  say  that  he  was 
not  obliged  to  look  out  for  it,  and,  therefore,  was  not  neg- 
ligent. The  distinction  we  have  pointed  out  has  been  rec- 
ognized in  many  cases,  although,  perhaps,  not  heretofore 
succinctly  stated.  That  plaintiff  was  guilty  of  such  negli- 
gence as  should  defeat  recovery,  see  Mathews  v.  City,  80 
Iowa  465 ;  Bender  v.  Town  of  Minden,  124  Iowa  685 ;  Barce 
V.  CUy,  106  Iowa  426.*^ 

See,  also,  (yConnell  v.  City  of  Davenport,  164  Iowa  95, 
and  Lemer  v.  City  of  Philadelphia,  221  Pa.  St.  294  (70  Atl. 
755).  ".      ■iT''!-"'"'^' 

Upon  the  whole  record,  we  think  the  court  was  right  in 
directing  a  verdict  for  the  defendant,  and  the  case  is — Af- 
firmed, 

Ladd,  Weaver,  and  Stevens,  JJ.,  concur. 

Preston,  C.  J.,  dissents. 


Job  Dollistbr,  Appellee,  v.  W.  J.  Pilkington,  Appellant. 

JUDGMENT:    Opening  or  Vacating— Defaults-— Notice  of  Time  and 
1    Place  of  Holding  Oomt.    A  party  mnst  take  notice  of  the  time 
and  place  of  holding  court  and  of  the  position  of  his  case  on  the 
calendar  and  the  state  of  the  calendar. 
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JUDGMENT:  Opening  or  Vacating — ^Defaults — Sufficiency  of  Show- 
2  ing — ^Negligence  of  Party.  Where  a  party  knew  that,  in  reply 
to  bis  motion,  a  cost  bond  had  been  flled»  and  knew  that  his  at- 
torney had  withdrawn  from  the  case  and  bad  turned  over  the 
papers  to  him,  and  employed  no  counsel,  took  no  action,  did 
nothing  to  protect  his  interests  thereafter,  and  had  no  reason 
to  expect  further  courtesy  to  him  by  opposing  counsel,  held  that 
he  was  not  entitled  to  have  a  default  judgment  set  aside,  en- 
tered 31  days  after  the  filing  of  said  cost  bond. 

Appeal  from  Polk  District  Court. — Lawrence  DeOrafp, 

Judge. 

March  20,  1919. 

Appeal  from  the  action  of  the  court  in  refusing  to  set 
aside  default. — Affirmed, 

Hunn  d  Jones,  for  appellant. 

Dunshee,  Haines  d  Brody,  for  appellee. 

Gaynor,  J. — ^This  is  an  appeal  from  the  action  of  the 
court  in  refusing  to  set  aside  a  default  judgment  entered 
on  the  9th  day  of  November,  1917. 

In  the  original  action  in  which  the  judgment  was  en- 
tered, the  plaintiff,  who  was  a  citissen  of  Racine,  Wiscon- 
sin, claimed  that,  about  the  year  1910,  the  defendant  was 
the  owner  of  200  acres  of  land  in  Howell  County,  Missouri; 
that,  in  the  year  1913,  he  subdivided  this  land  into  lO-acre 
tracts,  and  solicited  purchasers  for  the  same ;  that,  on  the 
29th  day  of  October,  1913,  plaintiff  purchased  from  the  de- 
fendant one  of  these  lO-acre  tracts,  and  paid  to  the  defend- 
ant down  on  the  purchajse  price  the  sum  of  $750  in  cash, 
and  executed  to  the  defendant  his  four  promissory  notes, 
three  for  $500  each,  and  one  for  |760 ;  that,  to  induce  plain- 
tiff to  purchase  the  same,  the  defendant  falsely  represent- 
ed that  these  10-acre  tracts  had  been  sold  at  |2,600  apiece, 
that  they  had  peach  orchards  on  them,  and  that  these  or- 
chards yielded  between  |600  and  fTOO  an  acre  over  and 
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above  expenses;  that  said  representations  were  not  true; 
that  the  defendant  knew  they  were  not  true ;  and  that  they 
were  made  for  the  purpose  of  deceiving  the  plaintiff;  that 
they  did  deceive  the  plaintiff,  and  he  was  induced  to  make 
the  purchase  aforesaid;  that  the  plaiptiff  was  entirely  un- 
acquainted with  that  portion  of  Missouri  in  which  the  land 
was  situated,  and  had  no  knowledge  whatever  of  the  value 
of  land  in  that  vicinity ;  and  that  he  relied  wholly  upon  the 
statements  of  the  defendant,  who,  at  that  time,  was  editing 
a  retail  merchants'  journal,  circulated  among  merchants, 
among  whom  was  this  plaintiff;  that  defendant  had  also 
been  engaged  in  the  business  of  delivering  addresses  be- 
fore various  retail  merchants'  associations  over  the  country, 
and  had,  by  reason  of  his  addresses,  and  of  the  fact  that  he 
was  the  owner  and  editor  of  a  merchants'  trade  journal,  at- 
tained a  high  standing  among  the  retail  merchants  through- 
out the  United  States,  and  with  this  plaintiff;  that  the  land 
conveyed  to  the  plaintiff  was  practically  worthless.  He 
prayed  that  the  contract  be  set  aside,  and  that  he  have 
judgment  for  the  amount  paid  the  defendant,  and  that  a  de- 
cree be  entered,  enjoining  the  defendant  from  transferring 
any  of  the  notes  given  him  by  the  plaintiff. 

This  petition  was  filed  on  the  28th  day  of  April,  1916. 
Due  notice  of  the  filing  of  the  petition  was  served  on  the  de- 
fendant. On  the  2d  day  of  May,  1916,  the  defendant  ap- 
peared by  W.  A.  Graham,  an  attorney,  and  asked  for  time 
to  plead.  Time  was  granted,  and  no  further  action  taken  by 
the  plaintiff  then  to  enforce  his  claim. 

On  June  20,  1916,  the  president  of  the  United  States 
called  on  the  National  Guard  of  Iowa  for  service  on  the 
Mexican  border.  This  attorney,  Graham,  was  then  a  cap- 
tain in  the  Third  Infantry,  and  on  that  day  was  ordered  to 
Brownsville,  Texas,  arriving  there  on  July  24,  1916,  and  did 
not  return  to  Polk  County  until  January,  1917.  During  his 
absence,  this  case  remained  in  statu  quo,  on  the  request  of 
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defendant's  attorney,  made  in  this  way :  In  the  latter  part 
of  August,  or  early  in  September,  Mr.  Graham  asked  plain* 
tiff^s  attorney  that  the  cause  remain  in  statu  quo  until  his 
return,  to  which  the  attorney  replied,  "All  right."  Gra- 
ham, however,  returned,  as  said  before,  on  the  10th  day  of 
January,  1917,  and  was  mustered  out  of  service  on  the  20th 
day  of  January,  1917,  and  resumed  practice  shortly  there- 
after. No  talk  was  had  with  plaintiff's  attomej  about  this 
case  until  after  the  beginning  of  the  March  term,  1917, 
when  plaintiff's  attorney  requested  the  filing  of  an  answer, 
saying  that  he  would  like  to  try  the  cause.  Defendant's 
attorney  replied  that  he  was  not  yet  able  to  get  the  run  of 
things;  that,  during  his  absence,  his  brother,  his  partner 
in  the  law  business,  had  removed  their  office  to  another 
building,  and  that  his  papers  had  been  misplaced.  Shortly 
thereafter,  in  the  latter  part  of  the  March  term,  attomeys 
for  the  defendant  consulted  with  defendant  about  trying 
the  cases,  there  being  two  cases,  one  in  law  and  one  in 
equity.  The  defendant  thereupon  directed  his  attorney  to 
file  an  application  for  a  cost  bond,  to  which  the  attorney  for 
the  defendant  demurred,  because  of  the  courtesy  that  had 
been  extended  to  him  by  plaintiff's  attorney.  Defendant 
however,  insisted,  and  a  motion  was  drawn  and  filed  in  one 
of  the  cases.  During  the  summer,*  plaintiff's  attorney  twice 
asked  defendant's  attorney  to  file  answer.  Defendant's  at- 
torney proposed  to  him  to  file  his  answer  immediately,  and 
proposed  to  set  up  in  his  answer  all  the  facts  and  matters 
relied  upon,  so  that  the  merits  of  the  case  could  be  deter- 
mined on  demurrer.  To  this  end,  he  obtained  from  plain- 
tiff's attorney,  all  the  papers  necessary  to  do  so,  and  started 
to  prepare  the  answer,  but  informed  counsel  for  the  plain- 
tiff that  he  would  not  file  it  until  the  cost  bond  was  fur- 
nished. 

On  the  20th  day  of  July,  defendant's  attorney  was  ap- 
pointed major  and  judge  advocate  of  the  Reserve  Corps, 
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and  on  August  7th,  was  directed  to  report  at  Washington 
for  duty.  He  left  on  August  9th.  Before  leaving,  however, 
he  turned  over  to  the  defendant  all  the  papers  in  his  pos- 
session, including  all  the  papers  in  this  case,  and  then 
phoned  to  the  derk  of  the  district  court,  and  found  that 
his  application  for  a  cost  bond  had  not  been  filed  in  the 
equity  case  (the  suit  here  in  controversy).  He  then  took  a 
copy  of  it,  and  told  defendant  to  file  it,  which  was  accord- 
ingly done.  After  Mr.  Oraham  had  turned  over  all  the  pa- 
pers to  the  defendant,  the  defendant  said  that  he  would 
have  to  get  someone  else  to  look  after  the  matter;  that  he 
would  get  Mr.  Hunn.  He  was  told  that  that  would  be  all 
right.  The  attorney  went  to  Washington,  and  was  ordered 
back  to  Des  Moines  on  the  25th  day  of  August  as  division 
judge  advocate,  which  position  he  occupied  thereafter  at 
Camp  Dodge.  Before  leaving  for  Washington,  he  met  plain- 
tiflPs  attorney,  who  said,  "What  about  the  Dollister  case, 
now  that  you  have  gone  back  into  the  army?"  This  attor- 
ney replied : 

"I  have  turned  all  the  papers  over  to  the  defendant,  and 
it  is  my  understanding  that  he  will  have  Hunn  look  after  it. 
Ton  see  Hunn  about  the  further  progress  of  the  case.  I 
don't  exi)ect  to  have  any  further  connection  with  it." 

PlaintiflPs  attorney  replied,  "All  right^^ 

It  appears  that  defendant  did  not  employ  Hunn  or 
anyone  to  represent  him,  after  the  departure  of  Mr.  Gra- 
ham. A  cost  bond  was  filed  by  the  plaintiff  in  this  case,  in 
pursuance  of  the  motion,  on  the  9th  day  of  October,  1917. 
No  further  appearance  was  made  for  the  defendant,  and  no 
pleading  was  filed;  and  on  the  3d  day  of  November,  the 
plaintiff  filed  a  motion  for  a  default,  which  was  sustained ; 
and  on  the  9th  day  of  November,  1917,  judgment  and  decree 
was  entered  in  favor  of  the  plaintiff,  to  which  a  supplemen- 
tal decree  was  filed  on  the  12th  day  of  November,  1917. 
Nothing  further  was  done  by  the  defendant  until  the  5th 
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day  of  December,  1917,  when  this  motion  to  set  aside  the 
default  and  judgment  was  filed. 

This  record  discloses  these  ultimate  facts : 
The  original  petition  in  this  case  was  filed  on  the  28th 
day  of  April,  1916.  Due  notice  was  served  for  the  May 
term.  The  cause  being  in  equity,  that  was  not  the  trial 
term,  but  the  term  for  making  up  the  issues.  Defendant  en* 
tered  an  appearance  by  attorney.  Through  courtesy  to  the 
attorney,  it  was  not  insisted  that  the  issues  be  made  up  at 
that  term.  While  the  case  so  stood,  it  passed  the  May  term 
without  issues'  being  joined.  The  next  was  the  September 
term,  at  which  the  plaintiff  would  not  only  be  entitled  to 
have  the  issues  made,  but  the  cause  set  down  for  trial. 
However,  on  June  20th,  defendant's  attorney  was  called  into 
the  service  of  the  United  States,  and  ordered  to  the  Texas 
border.  On  his  request,  the  attorney  for  the  plaintiff  con- 
sented that  the  case  might  remain  in  statu  quo,  without 
pleading,  until  the  return  of  this  attorney.  This  courteey 
was  undoubtedly  extended  because  of  the  fact  that  the 
opposing  counsel  had  been  called  into  the  service  of  his 
country.  Defendant's  attorney  returned  from  the  Texas 
border  on  the  10th  of  January,  and  was  mustered  out  of 
service  on  the  29th  day  of  January.  The  plaintiff  still  held 
in  abeyance  hiij  right  to  press  his  suit,  until  the  March  term, 
1917.  At  this  time,  the  attorney  for  the  defendant  had  re- 
turned, and  was  engaged  in  active  practice.  Plaintiff's  at- 
torney requested  him  to  file  his  answer;  informed  him  that 
he  desired  the  cause  to  be  tried.  An  excuse  was  made  that 
in  the  absence  of  defendant's  attorney,  the  papers  had  been 
mislaid.  Defendant's  attorney,  however,  consulted  with  the 
defendant  about  trying  the  cause,  and  the  defendant,  not- 
withstanding the  courtesy  which  had  been  extended  to  him 
by  plaintiff's  attorney,  insisted  on  the  filing  of  a  motion  for 
a  cost  bond.  This  was  done  over  the  protest  of  bis  own 
attorney.    It  appears  that  a  motion  was  then  filed  in  one 
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of  the  suits,  but  was  not  filed  in  this  particular  suit.  Still, 
the  plaintiff's  attorney  did  not  insist  upon  his  rights.  On 
July  20th,  more  than  a  year  after  the  cause  had  been  com- 
menced, and  several  months  after  the  attorney  had  returned 
from  the  Texas  border,  he  was  again  called  into  the  service 
of  the  United  States,  but  did  not  leave  until  the  9th  of  Au- 
gust. Just  before  leaving,  he  discovered  that  the  motion  for 
a  cost  bond  had  not  been  filed  in  this  case.  It  was  then 
filed.  He  turned  all  the  papers  over  to  the  defendant,  and 
told  him  he  would  have  to  employ  another  attorney,  to 
which  the  defendant  acceded.  The  cost  bond  was  filed  by  the 
plaintiff,  in  pursuance  of  this  motion,  on  the  9th  day  of  Oo 
tober.  No  appearance  was  then  made  for  the  defendant. 
He  employed  no  counsel  to  represent  him.  He  knew  that 
his  attorney  had  turned  all  the  papers  over  to  him,  and  had 
withdrawn  from  the  case.  The  defendant  then  took  no  ac- 
tion until  the  3d  day  of  November,  when  the  motion  for  a 
default  was  filed.  Action  was  still  delayed  until  the  9th 
day  of  November,  when  plaintiff  took  decree  and  judgment 
Then,  for  the  first  time,  defendant  employed  his  present 
counsel  to  represent  him,  and  on  the  5th  day  of  December^ 
filed  a  motion  to  set  aside  the  judgment. 

It  has  been  frequently  said  by  this  court,  and  it  is  a 
rule  necessary  to  be  observed  in  order  that  the  work  of  the 
court  may  be  expedited  and  the  interests  of  parties  litigant 

properly  protected,  that  the  party  and 
1.  jddqubnt:  his  attorney  must  take  notice  of  the  time 

opening  or  v&cAt- 

ing:  defaoits:      and  place  of  holding  court,  and  the  position 

notice   of  tlmo 

ana  place  of      of  his  case  on  the  calendar,  and  the  state  of 

holding  court  ' 

the  calendar.  He  is  presumed  to  know  and 
is  held  to  know  what  is  necessary  to  protect  his  interests. 
As  said  in  WUHamg  v.  W€9CoU,  77  Iowa  332,  339  : 

^^A  due  regard  for  the  dispatch  of  business  requires  of 
litigants  a  prompt  attention  to  the  preparation  and  prose- 
cution of  their  causes." 
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Even  conceding  that  the  courtesy  extended  by  plaintiff's 
counsel  to  defendant's  counsel  extended  as  late  as  the 
March  term,  1917,  and  that  plaintiff  could  not,  in  good 

faith,  have  insisted  upon  a  default  for  want 

2.  judgment:  ^^  ^^^^^'  y^^  ^^  appears  that,  from  March 
?atSigf  dV"^'  until  August  9th,  this  attorney,  Graham, 
cy'^^ofBhow-**"'  was  here;  his  attention  had  been  called 
of*papty.  ^°^  to  the  condition  of  the  record;    he  knew 

that  the  plaintiff  was  insisting  upon  a 
trial;  yet  no  papers  were  filed  to  protect  the  de- 
fendant against  adverse  action  in  the  court.  It  is  claimed 
that  a  motion  for  a  cost  bond  was  prepared  to  be  filed  in 
this  case,  but  it  appears  it  was  not  filed  until  some  time 
in  August,  1917;  that,  after  the  filing  of  this  motion,  de- 
fendant was  informed  that  his  counsel  was  about  to  depart 
for  service  in  the  government  of  the  United  States.  All  the 
papers  were  turned  over  to  him.  He  knew  that  he  had  no 
right  to  rely  upon  further  forbearance  from  plaintiff^s  coun- 
sel, and  yet  he  took  no  action.  He  was  charged  with  no- 
tice that  the  cost  bond  was  filed  on  the  9th  of  October,  1917 ; 
yet  he  took  no  action,  employed  no  counsel,  and  did  nothing 
to  protect  his  interests. 

A  review  of  this  record  satisfies  us  that  plaintiff's  coun- 
sel acted  in  good  faith  with  the  defendant  in  this  case; 
that  the  courtesy  and  indulgence  extended  were  far  be- 
yond what  defendant  could  rightfully  ask  or  expect;  that, 
for  a  month  before  the  judgment  was  entered,  defendant 
knew  that  he  filed  a  motion  for  a  cost  bond,  and  a  cost  bond 
had  been  filed.  He  knew  his  attorney  had  gone  back  into 
the  service  of  the  United  States.  He  knew  that  his  attor- 
ney had  retired  from  the  case.  He  knew  that  it  was  essen- 
tial to  procure  further  counsel  to  protect  his  interests.  He 
had  no  reason  to  expect  the  extension  of  further  courtesy  to 
him  by  plaintiff's  counsel.  The  plaintiff  was  clearly  within 
his  right  in  taking  judgment  against  the  defendant    De- 
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fendant  has  nothing  to  complain  of  on  the  part  of  counsel 
for  the  plaintiff.  Whatever  he  suffers  of  wrong  in  this 
case  is  due  to  his  own  negligence  and  carelessness^  and  it 
is  axiomatic  that  a  man  cannot  predicate  right  to  relief 
upon  his  own  negligence. 

Though  we  are  not  called  upon  to  determine  the  merits 
of  this  controversy,  we  think  the  plaintiff  has  made  a  very 
satisfactory  showing  of  merits.  At  the  time  the  decree  and 
judgment  were  entered,  the  plaintiff  was  here  with  his  wit- 
nesses. One  of  the  witnesses  was  Davidson,  who  had  charge 
of  the  property  involved  in  this  suit  for  the  defendant,  who 
testifies  in  the  suit  for  the  plaintiff. 

Upon  the  whole  record,  we  think  the  court  was  right, 
and  its  judgment  ought  to  be,  and  is, — Affirmed. 

Ladd,  C.  J.,  Pbbston  and  Sctvens,  JJ.,  concur. 


William  Halloran,  Appellee,  v.  Quaker  Oats  Company, 

Appellant. 

appeal  and  EBBO&:    Asslgnmentg  of  Error— Sufflctency.    Asslgn- 

1  menta  of  error  which  only  refer  to  paragraphs  of  the  charge  will 
not  be  considered  where  the  charge,  as  set  out  in  the  abstract, 
is  not  separated  into  paragraphs,  nor  Its  parts  or  divisions  num- 
bered. 

SAZaBB:    Sales  by  Sample— Acceptance  of  Part  of  CNM>d8.    The  ac- 

2  ceptance  by  the  buyer,  under  a  contract  of  sale  of  a  certain 
amount  of  corn,  of  part  of  the  corn,  which  was  delivered,  after 
knowing  it  was  of  inferior  quality,  precluded  him  from  object- 
ing, when  the  remainder  was  tendered,  that  it  was  of  such  in- 
ferior quality;  and  it  was  immaterial  that,  before  accepting  the 
part  delivered,  the  buyer  objected  to  its  quality,  or  that  the  seller 
had  sought  to  adjust  the  dispute  by  making  a  new  contract, 
which,  however,  was  not  made. 

Appeal  from  Lyon  District  Court. — ^W.  D.  Boies,  Judge. 

March  20,  1919. 
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Action  at  law  upon  an  oral  contract  for  the  sale  of 
com.  Verdict  and  judgment  for  the  plaintiff,  and  defend- 
ant appeals. — Affirmed. 

S.  D.  Riniker,  for  appellant. 

E.  C.  Rodch,  for  appellee. 

Weaver,  J. — Plaintiff  alleges  that,  being  the  owner  of 
about  1,500  bushels  of  com  in  the  ear,  he  entered  into  an 
oral  contract  with  the  defendant,  by  which  he  undertook 
to  sell  said  corn  and  deliver  it  to  the  defendant  at  its  eleva- 
tor at  the  agreed  price  of  |1.85  per  bushel,  the  kind  and 
quality  of  the  corn  being  shown  by  sample,  which  the  plain- 
tiff then  and  there  exhibited.  He  further  alleges  that,  in 
pursuance  of  said  contract,  he  did  shell  the  corn  and  be- 
gan the  delivery  of  it  as  agreed ;  that  he  delivered  and  de- 
fendant received  and  accepted  439  bushels  and  36  pounds 
of  said  com ;  that  he  also  hauled  and  tendered  to  defend- 
ant at  its  said  elevator  the  remainder  so  sold,  to  the  amount 
of  about  1,000  bushels,  but  such  tender  was  refused,  and 
defendant  refused  to  accept,  receive,  or  pay  for  the  com,  ex- 
cept at  a  reduced  price,  which  plaintiff  declined  to  accept; 
and  he  was  obliged  to  haul  the  com  back  home,  and  there- 
after sold  it  at  the  best  obtainable  market  price,  which  was 
f  1.75  per  bushel.  Upon  the  claim  thus  stated,  plaintiff  asks 
judgment  against  defendant  for  the  agreed  price  of  llie  corn 
delivered,  and  damages  for  the  refusal  to  carry  out  the  con- 
tract for  the  purchase  of  the  remainder,  or  a  total  amount 
of  f  928.35. 

The  defendant  admits  having  negotiated  with  plain- 
tiff for  the  purchase  of  1,500  bushels  of  com,  but  alleges  that 
plaintiff  exhibited  to  it  a  quantity  of  com  which  would 
grade  "No.  2  White,"  and  represented  it  to  be  a  fair  sam- 
ple of  the  corn  he  desired  to  sell;  and,  relying  upon  said 
representation,  defendant  offered  him  |1.85  per  bushel  for 
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all  he  had  of  that  grade ;  but  that,  in  truth  and  in  fact,  the 
corn  actually  delivered,  as  well  as  the  corn  actually  ten- 
dered, was  inferior  in  quality  to  the  sample  shown  by  plain- 
tiff, and  graded  only  "No.  3  Mixed;"  and  for  that  reason 
only,  defendant  refused  to  accept  it  except  at  its  market 
value,  which  was  only  |1.75  per  bushel.  Defendant  ad- 
raits  having  received  439  bushels  and  36  pounds  of  the  com, 
and,  although  it  was  of  inferior  grade,  yet,  since  it  was  re- 
ceived, it  offers  and  tenders  payment  therefor  at  the  con- 
tract price  of  f  1.85  per  bushel,  but  denies  all  liability  on 
its  part  on  account  of  the  com  it  refused  to  accept. 

The  cause  was  tried  to  a  jury,  which  found  for  the 
plaintiff,  and  assessed  his  recovery  at  |930.05.  Defend- 
ant appeals. 

As  will  be  seen  from  the  foregoing  statement,  the  con- 
tract of  defendant  to  purchase  the  com  is  admitted,  and 
the  single  defense  set  up  by  the  answer  is  that  the  com  ten- 
dered in  fulfillment  of  such  contract  was  inferior  to  the 
sample  exhibited  by  the  plaintiff.  That  this  was  purely  a 
question  of  fact,  and  that,  in  the  absence  of  prejudicial  error 
in  some  of  the  rulings  of  the  court,  the  verdict  is  con- 
clusive, is  not  denied.  To  avoid  this  result,  how- 
ever, and  as  grounds  for  a  new  trial,  it  is 
**  EREOR^  EMign-  "'"^^^  ^y  counsel  for  appellant  that  preju- 
suffldency "^"^  *    dicial  error  is  to  be  found  in  the  court's 

charge  to  the  jury.  In  support  of  that  prop- 
osition, our  attention  is  called  to  "Paragraph  3,''  "Para- 
graph 4,"  and  "Paragraph  6"  of  the  instructions;  but  un- 
fortunately, on  referring  to  the  abstract,  we  find  that  the 
charge  is  not  separated  into  paragraphs,  nor  are  its  parts  or 
divisions  numbered;  and,  while  we  are  not  disposed  to  be 
over-technical  in  the  interpretation  or  application  of  our 
rules,  it  can  hardly  be  thought  unreasonable  to  ask  an  ap- 
pellant who  insists  that  error  has  been  committed  to  point 
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out  with  some  reasonable  degree  of  definiteness  that  por- 
tion of  the  record  where  the  error  appears. 

The  objection  made  in  this  case,  so  far  as  it  refers  to 
^Taragraph  3"  of  the  instructions,  is  made  somewhat  more 
intelligible  by  the  quotation  of  certain  language  attributed 

to  the  court,  to  the  effect  that  the  defend- 
^'  sample  •  "\'ccep?  ^"*^'  having  received  the  first  delivery  of 
SSodB?'  ^^^  °'  ^^^^  ^^^^  without  objection,  knowing  its  al- 
lied inferior  quality,  could  not  be  heard 
to  raise  that  objection  to  the  remainder  of  the  quantity  ten- 
dered. In  other  words,  the  jury  was  told,  in  effect,  that  the 
contract  was  entire,  and  that,  if  defendant  desired  to  re- 
ject the  com  because  it  was  not  of  the  quality  of  the  sam- 
ple, it  was  bound  to  do  so  when  the  first  delivery  of  the 

« 

com  was  made,  and  the  real  quality  of  the  com  discovered. 
Assuming  that  this  is  the  holding  to  which  appellant  takes 
exception,  we  think  it  is  not  erroneous.  The  defendant's 
agent,  who  made  the  contract,  admits  that  he  was  present 
when  the  delivery  was  made,  and  examined  the  first  load, 
and  claims  that  he  then  discovered  that  the  com  was  in- 
ferior to  the  sample;  and,  while  he  did  raise  some  objec- 
tion to  it,  in  talking  with  the  drivers  of  the  loads,  and 
threatened  a  refusal  of  any  further  delivery,  he  did  re 
ceive  the  439  bushels  and  36  pounds  mentioned  in  the  plead- 
ings; and  for  this,  the  obligation  to  pay  according  to  the 
contract  is  confessed.  In  view  of  this  record,  there  was 
no  error  in  the  instruction.  It  is  a  well-settled  rule  that 
upon  sales  by  sample,  where  the  contract  is  entire,  the 
buyer  cannot  accept  the  benefit  of  the  contract  in  part 
and  rescind  it  in  part.  And  this  is  especially  true  where 
the  allied  inferiority  to  sample  is  visible  to  or  discoverable 
by  the  purchaser  when  the  first  delivery  is  made.  2  Suther 
land  on  Damages  (4th  Ed.)  Section  650;  35  Cyc.  222,  229; 
Hir%Kham  &  Co.  v.  Stewart,  49  Iowa  418;  Gilbert  v.  lAdk- 
tenherg,  98  Mich.  417  (57  N.  W.  259).    A  mere  verbal  de^ 
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laration  of  dissatisfaction  with  the  quality  of  the  thing  de- 
livered is  of  no  avail,  if  the  delivery  is,  in  fact,  accepted.  If 
there  be  an  exception  to  this  rule  where  the  quality  of  the 
article  is  not  visible  upon  a  casual  inspection,  or  where  the 
purchaser  has  not  had  reasonable  opportunity  to  ascertain 
the  quality,  it  cannot  affect  the  result  in  this  case;  for  it 
appears  without  dispute  that  the  defendant  did  examine  the 
com  and  did  ascertain  its  quality  and  grade  before  it  re- 
ceived the  first  delivery.  It  was  then  its  duty  to  exercise 
its  option  to  accept  and  pay  for  the  corn  according  to  con- 
tract, or  to  refuse  the  offered  delivery.  The  fact  that  the 
delivery  was  not  made  by  the  plaintiff  in  person,  but  by 
his  sons  or  employees,  is  immaterial.  Nor  is  it  material,  as 
^counsel  seem  to  think,  that,  when  defendant  refused  to  re 
ceive  or  accept  the  remainder  of  the  com,  plaintiff  sought 
to  adjust  or  settle  the  dispute  by  proposing  or  suggesting 
a  new  contract,  which  was  not,  in  fact,  made  or  agreed  to. 

A  different  result  would  be  possible  if  there  was  any 
showing  that  the  corn  tendered  for  the  second  delivery  was 
in  any  way  inferior  to  that  which  had  already  been  ac- 
cepted by  the  defendant.  There  is  not  otily  no  such  testi- 
mony, but,  on  the  contrary,  the  defendant's  agent  who 
made  the  purchase  expressly  says,  "The  com  which  plain- 
tiff offered  which  I  refused  to  take  appeared  to  be  the  same 
as  the  eight  loads  I  took." 

No  reversible  error  is  shown,  and  the  judgment  ap- 
pealed from  must  be  affirmed,  with  costs.  Appellee's  mo- 
tion for  assessment  of  penalty  or  damages  for  delay,  in  ad- 
dition to  taxable  costs,  is  denied. — Affirmed, 

Ladd,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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Mary  M.  Herrick^  Appellee,  v.  Mary  E.  Moorb,  Appellant. 
City  of  Ottumwa,  Appellee,  v.  Mary  E.  Moore, 

Appellant. 

HIOHWAYS:     Estoppel  Against  Public  in  re  Obstructions.    Estop- 

1  pels  against  the  public  to  demand  the  removal  of  valuable  build- 
ings or  other  like  improvements  which  are  within  the  public 
highways,  rest  essentially  on  the  fact  of  prior  express  or  implied 
consent  by  the  public  authorities  to  the  erection  of  such  im- 
provements. Ten  years'  maintenance  of  such  improvements  (in 
analogy  to  the  statute  of  limitations)  ipso  facto  establishes  such 
consent.  In  the  absence  of  such  ten  years'  maintenance,  the 
owner  must  show  that  he  had  such  consent  when  the  improve- 
ment* were  erected, 

ADVEBSE  POSSESSION:     Bight  Eqnal  to  Fea    Adverse  poBsesalon 

2  for  the  full  period  of  ten  years  matures  a  right  equal  to  a  fee. 

LIMITATION    OF    ACfTIONS:     Non-AppUcabiUty    to    PubUc.    The 

3  statute  of  limitations  may  not  be  invoked  against  the  public. 

BOUNDABIES:    Acquiescence— Non-Applicability   to   Pabllc.     The 

4  doctrine  of  acquiescence  may  not  be  invoked  against  the  public. 

Appeal  from  Wapello  District  Court. — ^C.  W.  Vermilion, 

Judge. 

December  14,  1918. 

Rehearing  Denied  March  20,  1919. 

This  case  involves  the  right  of  the  city  to  enjoin  the 
defendant  from  the  use  of  a  certain  strip  of  land  claimed 
to  have  been  occupied  by  the  defendant  for  ten  years.  The 
strip  occupied  was  a  part  of  the  street.  The  defendant 
claimed  that  she  had  acquired  some  right  to  it  by  adverse 
possession,  acquiescence,  or  estoppel.  Decree  for  the  plain- 
tiff in  the  court  below.    Defendant  appeals. — Affirmed. 
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A.  W.  Enoch,  for  appellant. 

J,  J.  Smith,  M.  C.  OUmore,  and  J.  A.  Lowenberg,  for 
appellees. 

Gaynor,  J. — ^The  plaintiff,  Mary  M.  Herrick,  and  the 
defendant,  Mary  E.  Moore,  occupy  adjoining  properties  in 
the  city  of  Ottumwa.     Each  faces  on  what  is  known  an 

Mai^et  Street.    This  street  runs  northeast 

1.  HioHWATs :         and  southwest ;    but,  for  the  purposes  of 

aga^ist  pabiic     this  case,  it  will  be  considered  as  running 

tions.  north  and  south.    Oara  Street  runs  east  and 

west,  and  crosses  Market  Street  at  right 
angles.  Defendant's  property  is  at  the  intersec- 
tion of  Market  and  Gara  Streets,  east  of  Market  Street  and 
north  of  Gara.  Both  tracts  are  in  what  is  known  in  the  plat 
as  Lot  11.  Lot  11,  on  Market  Street,  is  131%  feet,  north 
and  south;  on  Gara  Street,  65 >4  feet  east  and  west.  De- 
fendant owns  the  south  79  feet  of  Lot  11,  which,  described 
by  metes  and  bounds,  commences  at  the  corner  of  the  lot  on 
Market  and  Gara  Streets,  runs  north  on  Market  Street  79 
feet,  and  east  on  Gara  Street  65J/^  feet.  The  plaintiff, 
Mrs.  Mary  M.  Herrick,  owns  that  portion  of  Lot  11  lying 
north  of  defendant's  property. 

Two  actions  are  submitted  here,  one  by  Mary  M.  Her- 
rick, as  adjoining  property  owner,  alleging  a  special  in- 
terest in  the  matter  in  controversy;  the  other  by  the  city. 
Both  are  brought  to  enjoin  the  defendant,  Mary  E.  Moore, 
from  erecting,  as  a  part  of  an  apartment  house,  then  un- 
der construction  upon  the  ground  owned  by  her,  a  porch 
which,  it  is  alleged,  extends  over  the  lot  line  into  Market 
Street ;  and  the  relief  asked  is  that  she  be  enjoined  from  so 
doing,  and  also  that  she  be  required  to  remove  the  same 
from  the  street.  Mary  M.  Herrick's  action  was  commenced 
first,  followed  by  an  action  on  the  part  of  the  city,  both 
seeking  the  same  relief. 
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At  the  time  the  action  was  commenced,  the  porch  was 
then  under  construction.  No  temporary  writ  of  injunction 
was  asked,  and  the  defendant,  notwithstanding  the  com- 
mencement of  the  actions  against  her,  proceeded  to  the 
completion  of  her  building  as  planned.  A  decree  was  en- 
tered as  prayed,  in  favor  of  both  plaintiffs,  requiring  the 
defendant,  Mary  E.  Moore,  to  remove  all  of  the  first  story 
of  her  porch,  or  part  of  her  building,  which  extends  outside 
of  her  lot  line  and  encroaches  upon  Market  Street,  within 
six  months  of  the  entry  of  the  decree.  She  was  further 
perpetually  enjoined  and  restrained  from  maintaining  any 
part  of  the  first  story  of  her  building  on  any  part  of  Maitet 
Street  on  and  after  six  months  from  that  date.  From  tiiia 
the  defendant,  Mary  E.  Moore,  appeals. 

Although  there  is  much  said  1)y  counsel  for  defendant 
in  argument  touching  the  sufficiency  of  the  evidence  to 
show  the  dividing  line  between  the  street  and  the  defen- 
dant's property,  we  are  satisfied,  from  an  examination  of 
the  record,  that  Market  Street,  as  platted  and  dedicated, 
was  66  feet  wide,  opposite  defendant's  property,  and  that 
she  has  passed  the  east  line  of  this  street  in  the  construc- 
tion of  her  building,  and  that  the  building,  if  permitted  to 
remain,  will  extend  into  the  street  as  dedicated  and  plat- 
ted. 

Defendant,  Mary  E.  Moore,  purchased  in  1911  the  lot 
which  she  now  occupies,  and  by  her  purchase  acquired  the 
south  79  feet  of  Lot  11.  This  would  cover  territory  limit- 
ed as  follows :  Commencing  at  the  comer  of  Lot  11,  at  the 
intersection  of  Market  Street  and  6ara  Street,  thence 
north  along  the  east  side  of  Market  Street  79  feet, 
and  on  the  north  side  of  Gara  Street,  from  the  same  point, 
65>5  feet.  This  is  all  she  purchased.  This  is  all  that 
her  grantors  down  the  line,  so  far  as  this  record  shows, 
claimed  to  own  under  their  deeds  of  conveyance.  One  who 
takes  possession  of  real  property  is  presumed  to  take  it 


Mar.  1919]       «  Herrick  v.  Moorg.  831 

under  the  right  acquired  through  the  instrament  which  cre- 
ates in  him  the  right  of  entry.  He  is  not  presumed  to  intend 
to  tajke  possession  of  more  territory  than  is  included  in  the 
boundaries  fixed  in  the  instrument  under  which  he  enters. 
When  a  territory  is  platted  into  lots,  and  sold,  as  this  was, 
by  lot  numbers,  the  party  purchasing  takes  only  so  much 
territory  as  is  within  the  limits  of  the  lot  as  platted ;  if  by 
metes  and  bounds,  then  within  the  limits  as  fixed  by  fhe 
metes  and  bounds  in  his  conveyance.  Therefore,  at  the 
outset,  we  must  assume  that,  after  this  lot  was  platted  and 
was  sold  by  number,  the  purchasers  intended  t«  take,  and 
took,  only  so  much  territory  as  was  within  the  limits  of  the 
lot  as  platted.  It  appears,  so  far  as  this  record  shows,  that 
all  conveyances  preceding  and  including  the  conveyance  to 
the  defendant  were  only  of  the  south  79  feet  of  Lot  11. 
Therefore,  if  more  is  claimed,  it  must  be  on  some  theory 
not  evidenced  by  the  conveyance.  It  must  be  a  claim  to 
territory  not  conveyed,  and  to  which  the  party  has  no  right, 
under  his  conveyance.  Necessarily,  it  must  involve  the 
taking  of  the  property  of  others,  and  an  enlargement  of  the 
territory  included  in  the  instrument  of  conveyance.    When 

one  seeks  to  enlarge  the  territory  granted, 

2     A.DVSR8E     POS- 

'  8B88I0N:  right    he  seeks  the  invasion  of  another's  right, 

and  he  must  have  some  good,  legal  ground 
for  the  invasion,  or  he  must  show  that  the  invasion,  though 
originally  wrongful,  has  been  continued  or  acquiesced  in 
for  such  a  length  of  time  by  those  whose  rights  have  been 
invaded  that  the  courts  will  presume  that  there  was  a 
grant  of  right  of  invasion,  or  that  the  invasion  was  made 
and  the  possession  held  under  such  circumstances  that  it 
would  be  inequitable  now  to  deny  the  right.  Or  he  may 
show  that  the  one  whose  property  has  been  invaded  has 
acquiesced  in  the  invasion  by  consenting  or  agreeing  to  a 
dividing  line  beyond  the  limits  of  the  invader's  right,  for 
such  a  length  of  time  that  the  courts  will  assume  that  the 
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line  so  agreed  upon  is  the  true  line — ^the  true  dividing  line— 
between  the  parties,  and  hence  no  invasion. 

To  justify  the  invasion,  therefore,  proof  is  called  for 
either  to  show  adverse  possession  for  such  a  length  of  time 
that  the  court  will  presume  a  grant,  or  that  -the  adverse 
party,  if  he  had  any  title  during  this  period  of  time,  would 
have  asserted  it  against  the  person  in  possession.  This 
adverse  possession  is  in  the  nature  of  a  rule  of  repose,  and 
denies  the  right  to  the  complainant  to  say  that  he  had  any 
such  right,  after  he  has  allowed  the  other  party  to  remain 
in  open,  notorious,  and  visible  possession,  under  claim  of 
right  or  color  of  title,  for  ten  years.  Thus  the  presump- 
tion would  seem  to  be  either  that  the  person  in  possession 
had  a  grant,  some  time,  of  right  to  the  possession,  or  that 
the  other  party  claiming  against  him  never  had  any  right; 
or  if  he  had,  he  would  have  asserted  it  earlier.  Whichever 
way  we  treat  this  rule  of  adverse  possession,  it  has  finally 
resolved  itself  into  this :  That  the  party  who  has  held  the 
adverse  possession  for  the  statutory  period  stands  with 
some  sort  of  indisputable  right  to  it  which  is  equivalent  to 
a  grant  in  fee. 

The  rule  of  acquiescence  also  is  a  rule  of  repose,  and 
means  simply  that,  where  adjoining  property  owners  agree 
to  a  line  as  the  dividing  line  between  their  property,  and 
this  agreement  has  stood  unchallenged  for  ten  years,  the 
line  so  agreed  upon  becomes,  as  a  matter  of  law,  the  trae 
dividing  line,  though,  as  a  matter  of  fact,  under  govern- 
mental subdivisions  or  metes  and  bounds,  it  is  made  mani- 
fest that  one  has  invaded  the  rights  of  the  other.  It  say3 
simply  to  the  complaining  party :  "You  have  agreed  to  this 
line,  and  it  has  stood  for  ten  years  unchallenged.  You  are 
now  estopped  to  claim  that  any  other  is  the  true  line." 

The  theory  of  estoppel  is  that,  where  one  has  invaded 
the  right  of  another,  thinking  he  is  within  his  own  right, 
and  that  invasion  is  known  to  the  other,  and  the  other 
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stands  by  and  sees  him  make  valuable  improvements  npon 
the  invaded  territory,  under  the  supposition  that  it  is  a 
part  of  the  possessions  of  the  invader,  equity  will  thereafter 
deny  to  the  invaded  the  right  to  object  to  the  invasion,  and 
will  not  grant  his  prayer  to  have  the  improvements  destroy- 
ed or  removed,  when  such  act  would  be  greatly  to  the  prej- 
udice of  the  invader.  This  estoppel  comes  pretty  near  to 
the  rule  of  adverse  possession,  though,  by  its  application, 
one  may  be  estopped  though  the  ten  years  essential  to  ad- 
verse possession  have  not  expired. 

As  we  have  said  before,  the  strip  of  land  in  controversy 
was  never  a  part  of  Lot  11,  but  was,  when  the  plat  was 
made  and  the  land  dedicated,  a  part  of  Market  Street.  It 
is  true  that  the  plat  does  not  show  the  width  of  Market 
Street,  but  the  dimensions  of  the  territory  included  in  the 
plat  and  on  the  opposite  side  of  Market  Street  are  given. 
The  street  is  simply  the  space  between.  This  space  is  as- 
certainable by  any  competent  surveyor,  and  was  ascertain- 
ed in  this  case.  So  we  say  that  the  street  was  66  feet  wide, 
and  this  strip  of  land  is  in  the  street  and  the  city  is  entitled 
to  it,  unless  the  defendant  has  sustained  her  right  to  it  by 
the  defense  which  she  has  interposed. 

Defendant  bases  her  right  to  the  territory  on  three 
grounds : 

1st.    Adverse  possession  for  the  statutory  period. 

2d.  That  the  city  has  acquiesced  in  the  line  as  the  east 
line  of  Market  Street,  over  which  she  has  not  passed  in  the 
construction  of  this  building. 

3d.  That  the  city  is  now  estopped  to  require  her  to 
remove  her  porch  from  the  line,  even  though  she  has  not 
acquired  right  to  the  territory,  because  of  the  facts  appear- 
ing in  this  case. 

As  to  the  first  two  propositions,  we  have  to  say  that, 
as  against  the  public,  it  has  been  repeatedly  held  by  this 
court  that  adverse  possession,  as  generally  recognized  and 

Vol.  185  I  a.— 58 
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enforced,  cannot  be  invoked  against  a  mu- 
8.  Limitation         nicipalitj.    We  need  not  discuss  the  basis 

Of   ACTIONS  * 

non-appiica-'        of  this  holding*    It  has  been  clearly  asserted 

billty  to  .  °  ■' 

public.  in  more  than  one  case  by  this  court.      In 

Kuehl  V.  Town  of  Bettendorf,  179  Iowa  1, 
this  court  said : 

^Tlaintiff  claims  that  he  is  entitled  to  the  strip  by  ad- 
verse possession,  and  by  reason  of  defendant's  acquiescence 
in  the  line  as  marked  by  the  fence.  One  trouble  with  this 
contention  is  that  the  statute  of  limitations  does  not  ran 
against  the  town,  or  against  the  public;  and  the  doctrine 
of  acquiescence,  as  between  individuals,  does  not  apply 
when  one  of  the  parties  is 'a  governmental  agency  and  the 
subject-matter  is  one  in  which  the  public  has  a  vested 
interest" 

In  Johnson  v.  City  of  Shenandoah,  153  Iowa  493,  this 
court  said : 

"The  rule  now  unquestionably  is  that  the  doctrine  of 

adverse  possession  does  not  apply  to  mn- 

4.  bocndabibb:       uicipallties  or  other  bodies  exercising  gov- 

non-appTica^ '      emmental  functions,  for  the  reason  that  the 

public.  statute  of  limitations  does  not  run  against 

the  state  or  any  of  its  instrumentalities 
90  as  to  prevent  the  exercise  of  its  proper  governmental 
functions.  •  •  ♦  Again,  we  are  now  committed 
to  the  proposition  that  the  lines  and  boundaries  of  hi^- 
ways,  streets,  and  alleys  between  the  public  and  private 
owners  cannot  be  established  by  acquiescence,  for  the 
reason,  among  others,  that  no  one  is  authorized  to  represent 
the  state  or  its  instrumentalities  in  making  any  such  agree- 
ments, or  to  acquiesce  in  a  given  line." 

Since  neither  adverse  possession  nor  acquiescence  is 
available  to  the  defendant,  what  has  she  in  her  plea  of 
estoppel  that  can  be  successfully  invoked  in  her  behalf? 

The  home,  as  originally  constructed,  was  wholly  with- 
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in  the  limits  of  the  lot  as  platted.  However,  more  than  ten 
years  before  this  action  was  b^nn,  a  porch  was  built,  by 
the  then  owner,  on  the  Market  Street  side,  extending  over 
the  lot  line  into  Market  Street  about  18  inches.  This 
porch  was  torn  down  in  1913,  and  a  second  porch  built  in 
its  place,  extending  about  3  feet  farther  into  the  street. 
In  the  winter  of  1915  and  ^16,  the  house  was  partially 
destroyed  by  fire,  though  the  porch  was  not  consumed.  In 
the  spring  of  1916,  it  was  torn  down,  and  the  erection  of 
the  i)orch  in  controversy  was  b^un,  in  connection  with  the 
rebuilding  of  the  house.  This  porch  was  8  feet  2  inches 
wide,  and  extended  over  the  lot  line.  The  house  to  which 
this  porch  was  attached,  as  reconstructed,  was,  therefore, 
about  5  feet  10  inches  from  the  street.  Early  in  the  spring 
of  1916,  after  the  frame  was  up  and  the  sides  partially 
enclosed,  a  controversy  arose  between  the  defendant  and 
the  plaintiff,  Mrs.  Herrick,  over  the  location  of  the  porch, 
Mrs.  Herrick  claiming  that  it  extended  over  the  lot  line 
into  the  street  Thereupon,  Herrick  caused  a  survey  to  be 
made,  and  the  street  line  definitely  determined  and  pointed 
out  to  the  defendant,  and  the  true  line  indicated  to  her  by 
the  surveyor  upon  the  ground.  Upon  this  showing,  the  fur- 
ther construction  of  the  porch  was  stopped  by  the  defendant, 
Mrs.  Moore,  and  not  resumed  until  after  notice  of  suit  was 
served  upon  her.  Before  or  about  the  time  the  building 
of  the  porch  was  renewed,  the  city  served  notice  on  the 
defendant,  requiring  her  to  remove  the  obstruction  from 
the  street,  and  soon  thereafter,  the  suit  here  presented  was 
commenced  by  the  city. 

It  will  be  seen,  therefore,  that,  before  the  defendant 
had  completed  her  structure,  she  had  notice  of  the  true  lot 
line,  and  that  she  was  extending  her  building  over  the  line 
and  into  the  street,  and  that  the  city  denied  her  right  to 
do  so,  and  would  contest  her  right  to  do  so.  She  went  on, 
however,  and  built  the  porch. 
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In  Bell  V.  City  of  Burlington,  68  Iowa  296,  the  holding 
is  only  that,  though  the  street,  as  originally  laid  out,  was 
90  feet  wide,  yet,  as  the  city  had,  by  its  conduct,  indicated  a 
purpose  to  occupy  60  feet  only,  and  abutting  property 
owners,  relying  thereon,  had  occupied  up  to  the  street  line, 
as  used,  for  30  years,  and  had  made  valuable  improvements, 
it  would  be  inequitable  to  allow  the  city  to  claim  and  oc- 
cupy and  use  more  than  it  had  indicated  its  purpose  to 
accept  and  use.  This  on  the  ground  that  to  permit  the 
city  to  do  so  would  work  a  great  wrong  ^o  the  property 
owner,  who  relied  upon  the  conduct  of  the  city,  and  had 
built  valuable  improvements  upon  this  disputed  strip.  The 
same  holding  is  found  in  Orr  v.  O'Brien,  77  Iowa  253,  in 
which  it  is  said,  in  substance,  that,  relying  on  the  line  as 
created,  the  plaintiff  had  made  valuable  improvements,  so 
located  that,  if  the  road  be  moved,  these  valuable  improve 
ments  would  be  seriously  impaired. 

In  Bridges  v.  Incorporated  Town  of  Orand  View,  158 
Iowa  402,  it  was  said : 

'While  an  estoppel  will  not  be  found  from  the  erection 
of  fences  or  the  planting  of  trees  and  shrubs  alone,  it  may 
be  established  from  the  erection  of  substantial  improve- 
ments by  the  owner  of  the  lot  with  reference  to  a  given 
line,  with  the  knowledge  and  acquiescence  of  the  town." 

It  will  be  noted  in  this  case  that  the  element  of  time 
is  not  considered.  The  case  is  based  upon  the  thought 
that,  before  the  buildings  were  erected,  the  plaintiff  city 
had  knowledge  that  it  was  about  to  be  erected,  and  of  the 
line  on  which  it  was  to  be  erected,  and  acquiesced  in  its 
building,  and  therefore  ought  not  to  be  permitted  to  insist 
upon  the  removal,  where  the  effect  of  such  removal  would 
be  to  greatly  prejudice  the  builder.  It  will  be  noted  that 
it  says: 

"Her  houses  were  built,  porches  ei-ected,  sidewalks 
laid,  fences  constructed,  and  general  improvements  made 
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with  reference  to  a  given  line,  which  corresponds  with  that 
on  the  block  to  the  north,  toith  the  knowledge  and  dcquies- 
cence  of  the  town  and  its  officials  J' 

It  is  apparent  that,  if  the  city,  like  an  individual, 
knows  that  another  is  about  to  build  on  a  certain  line, 
knows  that  the  line  upon  which  the  structure  is  to  be  erect- 
ed is  over  the  true  line,  does  something  active  to  indicate 
that  it  consents  to  the  contemplated  act,  and  acquiesces  in 
that  line  as  the  true  line  for  the  purposes  of  the  structure, 
and  then  a  structure  is  erected  on  that  line,  in  good  faith, 
relying  upon  the  consent  of  the  city,  the  city  cannot  after- 
wards, by  any  proceedings,  order  the  removal  of  the  build- 
ing, when  the  effect  of  it  would  be  greatly  to  the  prejudice 
of  the  one  who,  in  good  faith,  relied  upon  the  act  of  the 
city  in  making  his  improvements. 

Time  is  considered  in  this  estoppel  only  in  analogy  to 
the  statute  of  limitations.  The  estoppel  is  not  created  by 
time.  The  estoppel  is  created  by  the  consent  and  acquies- 
cence of  the  city  in  the  doing  of  the  thing  complained  of, 
the  undoing  of  which  would  greatly  prejudice  the  doer,  and 
the  ten  years  is  applied  only  as  a  basis  for  a  conclusive 
presumption  that  the  city  did  so  agree  at  the  time  of  the 
erection  of  the  improvements.  The  ten  year  period  brings 
a  conclusive  presumption  that  the  city  consented  to  the 
invasion  before  or  at  the  time  of  the  invasion.  It  makes 
the  rule  of  right  the  same  as  it  is  between  individuals. 
That  is,  should  a  property  owner  see  his  neighbor,  in  good 
faith,  assume  a  line  to  be  the  true  line,  and  act  upon  that 
assumption,  and  build  valuable  improvements,  and  he 
makes  no  objection,  and  consents  to  the  neighbor's  so  doing, 
the  law  steps  in  and  says : 

"You  should  have  spoken  when  you  saw  the  act  being 
done,  which  would  not  have  been  done  except  for  your  con- 
duct. It  is  apparent,  if  you  now  are  permitted  to  speak,  a 
great  wrong  will  be  done  to  the  other,  who,  relying  upon 
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your  consent  or  acquiescence,  has  done  a  thing  the  undoing 
of  which,  if  he  were  required  to  undo  it  now,  would  work 
great  hardship  and  injury  to  him.  You  should  have  spot 
en  when  you  knew  the  act  was  to  be  done,  and  now  you 
must  forever  after  hold  your  peace.    You  are  estopped." 

The  whole  doctrine  of  estoppel,  as  applied  to  cases  like 
this,  rests  upon  the  thought  that  the  city,  through  its  prop- 
er oflPicers,  or  those  authorized  to  act  for  it,  has  consented  to 
the  doing  of  the  act  of  which  it  now  complains,  and  this 
consent  is  conclusively  presumed  after  ten  years'  silence. 
The  estoppel  rests  on  the  consent,  or  the  presumption  of 
consent,  and  not  upon  the  statute  of  limitations.  This 
doctrine  is  recognized  in  Johnson  v.  City  of  Shenandoah, 
153  Iowa  493,  495. 

It  will  be  noted  that  the  building,  as  originally  con- 
structed, was  all  upon  the  lot  as  platted.  The  first  build- 
ing did  not  extend  over  18  inches  beyond  the  lot  line.  The 
second  building  and  the  porch  in  question  have  not  been 
where  the  defendant  now  claims  a  right  to  put  them,  for 
the  statutory  period.  There  is  no  evidence  that  the  city 
has  consented  to  the  erection  of  this  porch  over  the  lot  line 
at  the  point  and  to  the  extent  to  which  the  defendant  now 
is  asserting  her  right,  and  time  has  not  passed  sufficient 
to  create  a  conclusive  presumption  that  the  city  did  so 
consent. 

Upon  the  whole  record,  we  think  the  court  was  right, 
and  the  judgment  is,  therefore, — Affif-med  as  to  both  cases. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Annie  Holdorp,  Appellant,  v.  Charles  Holdorf,  Appellee. 

ASSAT7LT  AND  BATT£BY:     Injury  from  Fright.    A  simple  assault 
1     is  actionable   (a)   when  willfully  committed,   (b)   when  accom- 
panied by  violent  conduct  evinciag  an  intention  to  carry  tbe 
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assault  to  the  point  of  a  battery,  and  (c)  when  some  physical 
Injury  results,  even  from  fright  only,  to  the  one  assaulted. 

PLEADINa:  '  Statute   of  Limitations.    The  sUtute   of  limitations 
2    must  be  specially  pleaded. 

Appeal  from  PottwivattwmAe  District  Court. — J.  B. 

RocKAFELLOw,  Judge. 

Decbmbiqr  14,  1918. 

Behbaring  Dbnibd  March  20,  1919. 

Action  for  damages.  Directed  verdict  for  defendant. 
The  material  facts  are  stated  in  the  opinion. — Reversed. 

Cullison  d    Wyland,  and  F.  A.  Turner,  for  appellant. 

Preston  d  Dillinger,  for  appellee. 

Stevens,  J. — Plaintiff  brings  this  action  to  recover 
damages  caused  by  an  alleged  assault  upon  her  by  the  de- 
fendant, resulting  in  a  miscarriage,  accompanied  by  severe 
,   ^  and    painful    lacerations.     The    defendant 

1.  Assault  and  '^ 

battkby:  In-       denied     the     assault,     and     contends     in 

jory    irom  ' 

fright  argument    that  whatever   injuries,  if  any, 

plaintiff  is  shown  to  have  suffered,  were  due  solely  to  fright,  . 
for  which  no  recovery  can  be  had.    According  to  the  testi- 
mony of  plaintiff,  defendant  came  to  the  farm  where  she  was 
living  with  her  husband,  in  the  latter  part  of  August,  1914, 
where  the  following  transpired: 

'•This  trouble  arose  in  August,  1914.  It  was  on  the 
farm  where  we,  my  husband  and  I,  were  living.  My 
husband  was  down  by  the  bam  when  it  happened.  The 
bam  was  about  200  feet  southeast  of  the  house, — something 
like  that.  Well,  he,  the  defendant,  drove  into  the  yard. 
He  and  Orrin  was  on  the  running  gear  of  a  wagon,  and  I 
was  by  the  well,  pumping  a  bucket  of  water;  and  as  he 
drove  into  the  yard,  he  said  'Good  morning,'  and  I  said 
*0ood  morning;'  and  then,  when  he  was  even  with  me,  he 
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said,  Whoa,'  and  he  stopped  and  got  off  the  wagon  and 
picked  up  a  club  and  shook  it  at  me.  He  says,  *You  are 
making  trouble  between  my  kids,'  and  I  said  I  wasn't ;  and 
he  says,  *You  are,'  he  says,  'the  ponies, — ^you  are  going  to 
pay  a  hundred  dollars  for  the  ponies;  the  ponies  are  mine, 
and  the  buggy  is  mine,  too,'  he  says.  And  he  come  up 
towards  me,  and  he  did  as  if  he  was  to  strike  me,  and  he 
struck  three  times.  And  he  come  up  close  to  me,  and  there 
was  a  watering  trQugh  in  between  us.  He  was  about  a 
foot  and  a  half  from  me,  when  he  offered  to  strike.  1  stood 
stiff.  I  was  scared  so  I  couldn't  move.  At  that  moment, 
I  was  pumping  water  in  a  bucket  for  house  use.  I  went 
out  there  to  get  the  bucket  of  water,  and  I  was  at  the  pump 
when  he  began  to  talk  to  me.  When  he  made  his  last  effort 
to  hit  me,  he  was  about  a  foot  or  two  away.  He  acted  like 
he  was  mad.  After  he  went  down  to  the  bam,  I  went  to 
the  house.  I  walked.  I  did  not  take  the  water  with  me. 
I  felt  like  everything  gave  way  in  my  abdomen,  and  began  to 
feel  sick.  I  was  scared.  Yes,  sir,  I  was  afraid  of  him.  I 
was  in  the  family  way  at  that  time.  I  had  been  that  way 
for  about  six  months." 

She  further  testified  that,  upon  arrival  at  the  house, 
she  experienced  severe  pain  in  her  abdomen,  which  con- 
tinued at  intervals,  with  increasing  violence,  until  on  or 
about  the  5th  day  of  September,  when  a  physician  was 
called,  and  she  gave  premature  birtb  to  a  child.  The 
court,  at  tlie  close  of  plaintifl's  evidence,  directed  a  verdict 
in  favor  of  the  defendant,  and  plaintiff  appeals. 

I.  IMaintiff  and  her  husband  resided  as  tenants  upon 
a  farm  owned  by  defendant,  who  was  engaged  in  erecting 
a  bam  thereon,  at  the  time  of  the  transaction  complained 
of.  The  first  contention  of  counsel  for  appellee  is  that, 
under  the  evidence  of  plaintiff,  defendant,  at  most,  com- 
mitted a  simple  assault  upon  her,  for  which,  in  the  absence 
of  some  physical  injury,  nominal  damages  alone  could  be 
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recovered.  An  assault  has  been  variously  defined  by  this 
court;  but  acts  threatening  violence  to  the  person  of  an- 
other, coupled  with  tlie  means,  ability,  and  intent  to  commit 
the  violence  threatened,  constitute  an  assault.  The 
evidence  does  not  disclose  that  defendant  made  verbal 
threats  of  violence,  or  that  he  touched  her  person;  but  he 
was  apparently  very  angry,  and  approached  plaintiflf  in  a 
manner,  and  with  demonstrations,  well  calculated  to  in- 
spire in  her  the  fear  and  belief  that  he  intended  to  make  a 
violent  assault  upon  her  person.  The  force  relied  upon  as 
constituting  the  alleged  assault  was  not  quiescent,  but  was 
accompanied  by  all  of  the  manifestations  of  an  intended 
battery.  His  acts  and  conduct  were  a  clear  violation  of  the 
plaintiflTs  rights,  and  the  results  following  the  assault  were 
such  as  might  reasonably  have  been  expected,  under  the 
circumstances,  to  follow  therefrom.  We  have  no  hesitation 
in  holding  that,  if  plaintiff  suffered  some  physical  injury,  an 
actionable  ai^sinilt  was  committed  upon  her. 

IT.  It. is,  however,  contended  b}'  counsel  for  api>ellee 
that  no  physical  injury  was  inflicted  upon  plaintiff,  and 
that,  if  she  suffered  damages,  it  was  due  to  fright  alone, 
for  which  no  recovery  can  be  had.  The  authorities  are 
not  in  harmony  upon  this  point,  and  it  has  often  been  held 
that  no  recovery  will  be  permitted  for  damages  resulting 
solely  from  fright  caused  by  the  negligence  of  another,  in 
the  absence  of  some  physical  injury.  Lee  v.  City  of  Burling- 
ton, 113  Iowa  356;  Mahoney  v.  Dankwwrt,  108  Iowa  321; 
Zahron  v.  Cunard  Stca^msMp  Co.,  151  Iowa  345;  Kramer 
V.  Rk^ksmeicr,  159  Iowa  48;  Cleveland,  C,  C.  d  /fiff.  />.  R,  Co, 
V.  Stewart,  24  Ind.  App.  374  (5iS  N.  E.  917) ;  Braun  t\ 
Craven,  175  111.  401  (51  N.  E.  657)  ;  Driscoll  v.  Oaffey,  207 
Mass.  102  (92  N.  E.  1010)  ;  KenneU  v.  Oershonoviiz,  S4  N 
J.  L.  577  (87  Atl.  130)  ;  Arthur  v.  Henry,  157  N.  C.  438 
(73  S.  E.  211)  ;  Cook  v.  Village  of  Mohawk,  207  N.  Y.  311 
(100  N.   E.  815).     But,  as  holding  to  the  contrary,  see 
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Speannan  v.  McCrai-y,  4  Ala.  A])]).  473  (58  So.  927);  R 
Louis  8.  W.  R.  Co.  v.  Murdoc%  54  Tex.  Civ.  App.  249  (116 
8.  W.  139). 

The  rule,  however,  denying  liability  for  injuries  result- 
ing from  fright  caused  by  negligence,  where  no  physical 
injury  is  shown,  cannot  be  invoked  where  it  is  shown  that 
the  fright  was  due  to  a  willful  act.  Watson  v.  Dills,  116 
Iowa  249;  Johnson  v,  Hahn,  168  Iowa  147;  Engle  v. 
Simmons,  148  Ala.  92;  Pullman  (Jo.  r.  Cox,  56  Tex.  Civ.  App. 
327  (120  S.  \V.  1058)  ;  Pankiypf  t\  Hiyikley,  141  Wis.  146  (123 
N.  W.  625) ;  Green  v.  Shoemaker  d  Co.,  Ill  Md.  69  (73 
Atl.  688)  ;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Hayter,  93  Tex.  239 
(47  L.  R.  A.  325)  ;  May  v.  Western  Union  Tel.  Co.,  157  N. 
C.  416  (72  S.  t.  1059)  ;  Lesch  v.  Great  Northern  R.  Co.,  97 
Minn.  503  (106  N.  W.  955)  ;  1  Sutherland  on  Damages  (4th 
Ed.)  Section  24;  Bouillon  v.  Lacdede  Gas  Light  Co.,  148 
Mo.  App.  462  (129  S.  W.  401). 

In  Watson  v.  Dilts,  supra,  this  court  held  that  plain- 
tiflF  could  recover  for  damages  to  her  nervous  system  result- 
ing solely  from  fright,  upon  the  theory  that  the  injuries 
suffered  were  physical  in  character.  In  that  case,  the 
defendant  wrongfully  and  stealthily  entered  the  home  of 
plaintiff,  went  to  the  second  story  for  the  apparent,  purpose 
of  committing  a  felony,  entered  the  room  of  plaintiflTs 
husband,  with  whom  he  engaged  in  an  encounter,  causing 
the  fright  complained  of.  No  physical  violence  was  in- 
flicted upon  the  plaintiff.  The  doctrine  of  this  case  is  re- 
affirmed and  fully  sustained  by  Johnson  v.  Hahn^  supra. 
The  holding  in  the  above  cases  is  easily  distinguished  from 
that  in  Lee  v.  City  of  Burlington,  Mahoney  v.  Dankwart, 
Kramer  v.  Ricksmeier,  and  Zabron  v.  Cuna/rd  S.  Co.,  supra. 
In  the  first  two  of  the  above  cases,  negligence  alone  was 
charged;  while  in  Kramer  v.  Ricksmeier,  no  assault  was 
charged ;  and  in  Zabron  v.  Cunard  S.  Co.,  the  only  injuries 
complained  of  were  mental  pain  and  suffering ;  whereas,  in 
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the  case  at  bar,  if  the  testimonj  of  plaintiff  is  to  be  be- 
lieved, defendant  made  a  willful  assault  upon  her,  at  a  time 
and  under  circumstances  from  which,  if  he  knew  her  condi- 
tion,  he  might  reasonably  have  anticipated  the  very  conse- 
quences which,  it  is  charged,  followed.  If  a  party  whose 
nervous  system  has  been  so  injured  by  fright  as  to  produce 
nervous  prostration  and  other  unfortunate  consequences  is 
permitted  to  recover  upon  the  theory  that  a  physical  injury 
is  shown,  we  ai*e  unable  to  see  why  a  woman  who  has  under- 
gone the  pains  of  premature  childbirth,  accompanied  by  se- 
vere and  painful  lacerations,  should  be  denied  I'ecovery  up- 
on the  ground  that  no  physical  injury  is  shown.  According 
to  the  testimony,  plaintiff  was  severely  frightened,  and  al- 
most immediately  began  to  suffer  intermittent  physical 
pains.  Physicians,  testifying  in  her  behalf,  said,  in  answer 
to  proper  hypothetical  questions,  that  a  miscarriage  might 
well  have  been  expected  to  follow  the  treatment  accorded 
plaintiff  by  the  defendant.  The  jury  could  have  found  that 
the  act  of  the  defendant  was  willful,  if  not  malicious.  The 
danger  to  be  apprehended  from  permitting  recovery  for  dam- 
ages of  the  character,  and  under  the  circumstances  detailed, 
is  that  it  tends  to  encourage  the  prosecution  of  trumped-up 
and  ill-founded  claims,  which  pern\it  the  jury  to  enter  the 
field  of  speculation,  and  which  admit  of  no  certain  or  posi- 
tive proof  to  overcome;  but  the  danger  to  be  thus  appre- 
hended should  not  be  allowed  to  provide  a  shield  for  the 
wrongdoer,  to  protectt  him  from  the  consequences  of  a  will- 
ful assault  upon  a  woman  in  the  condition  of  plaintiff,'  and 
under  the  circumstances  shown.  The  law  should  afford  no 
such  protection  to  a  willful  wrongdoer.  Of  course,  plaintiff 
can  recover  damages  only  for  such  injuries  as  were  the  nat- 
ural and  proximate  result  of  the  acts  complained  of;  but  this 
is  a  question  of  fact,  to  be  submitted  to  a  jury  under  proper 
instructions.  In  our  opinion,  the  motion  for  a  directed  ver- 
dict should  have  been  ovemiled. 
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HI.  Plaintiff's  petition  was  filed  more  than  two  years 
after  the  assault  occurred.  A  demurrer  was  sustained  to 
her  original  petition,  upon  the  ground  that  her  cause  of 

action  was  barred  by  the  statute  of  limita- 

2.  Pleading:  tions.     She  amended  her  petition,  however, 

limitations.  and  alleged  that,  during  most  of  the  time 

after  the  assault,  the  defendant  had  resided 
in  the  state  of  Colorado,  but  offered  no  evidence  to  sustain 
this  allegation  of  her  petition.  Defendant  did  not,  however, 
plead  the  statute  of  limitations.  By  the  failure  to  do  so, 
same  was  waived.  Central  Trust  Co,  v.  Chi-cago,  R.  I.  d 
P.  R,  Co.,  156  Iowa  104. 

For  the  reasons  indicated,  the  judgment  of  the  court 
below  must  be,  and  is, — Reversed, 

Ladd,  Weaver,  and  Gaynor,  JJ.,  concur. 


Porter  Auto  Company,  Appellant,  v.  First  National 
Bank  of  Gilmore  City,  Appellee. 

BANKS  AND  BANEINO:  Deposits— Bight  of  Bank  to  Offset  In- 
debtedness— General  Deposit.  A  bank  holding  a  matured  in- 
debtedness due  it  from  a  depositor  has  the  right  to  offset  its  in- 
debtedness against  the  balance  due  the  depositor;  and  where 
the  bank  did  not  know  that  a  deposit  was  made  for  the  purpose 
of  paying  a.  check,  to  be  drawn  later,  to  pay  for  automobiles, 
the  deposit  was  general,  and  not  special,  and  the  bank  had  a  right 
to  offset  its  matured  indebtedness  against  such  deposit. 

Appeal  from  Humboldt  District  Court. — N.  J.  Lbe,  Judge. 

March  20,  1919. 

Action  at  law  to  recover  the  proceeds  derived  from  the 
sale  of  an  automobile,  deposited  in  defendant  bank  by  a  re- 
tail dealer,  who  purchased  the  same  from  plaintiff  upon  a 
conditional  sale  contract,  providing  that  title  should  remain 
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• 

in  the  seller  until  payment  of  the  purchase  price.  The  facts 
are  fully  stated  in  the  opinion.  The  case  was  transferred, 
and  tried  in  equity,  resulting  in  the  dismissal  of  plaintiffs 
petition.    It  appeals. — Affirmed. 

• 

Sylvester  Flynn  and  John  Cunningham,  for  appellant. 
J.  M.  Ben*y  and  Lov^rien  d  Lovrien,  for  appellee. 

Stevens,  J. — Plaintiff  is  a  copartnership,  composed  of 
J.  W.  Pori;er,  A.  A.  Smith,  and  H.  W.  Paine,  and  is  engaged 
in  the  business  of  selling  automobiles  at  wholesale  and  re- 
tail at  Eagle  Grove,  Iowa.  J.  A.  Basmussen^  at  the  time 
of  the  transaction  involved  in  this  litigation,  was,  and  had 
been  for  several  years,  engaged  in  selling  automobiles  at  re- 
tail at  Gilmore  City,  Iowa,  under  the  name  of  the  Gilmore 
Auto  Company, 

Prior  to  the  arrangement  under  which  the  car  in  ques- 
tion was  delivereil  to  the  Auto  Conipany,  a  bill  of  lading, 
with  sight  draft  attached,  had  been  forwarded  by  plaintiff 
to  defendant  with  each  shipment  of  automobiles,  and,  upon 
payment  of  the  draft,  the  bill  of  lading  was  delivered  to  the 
Auto  Company.  As  the  result  of  this  arrangement,  the  Auto 
Company  became  indebted  to  the  bank  for  advances,  and  the 
bank,  in  1914  or  1915,  refused  further  payment  of  plain- 
tiff's drafts.  Thereupon,  plaintiff  and  Rasmussen,  in  the 
name  of  the  Gilmore  Auto  Company,  entered  into  an  ar- 
rangement by  which  the  former  delivered  to  the  latter  au- 
tomobiles, upon  the  execution  of  a  note  payable  on  de- 
mand, and  a  conditional  sale  contract  providing  that  title 
to  the  car  should  remain  in  plaintiff  until  payment  of  the 
purchase  price. 

On  August  23,  1916,  the  Gilmore  Auto  Company  pur- 
chased, a  Velie  car  of  plaintiff,  for  which  it  executed  a  con- 
ditional sale  contract  and  note  for  |925,  payable  on  demand. 
None  of  the  conditional  sale  contracts  were  acknowledged  or 
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recorded.  The  car  in  question  was  sold  by  the  Oilmore 
Auto  Company,  for  which  it  received  in  payment  a  note  for 
f 800  and  a  Ford  car.  The  company  sold  the  Ford  car  for 
f  200,  receiving  $25  in  cash  and  a  note  in  its  favor  for  |175. 
Both  notes  were  discounted  at  the  defendant  bank,  and 
ft963.30  credited  to  the  account  of  the  Auto  Company.  Many 
checks  payable  to  plaintiff  were  drawn  on  this  account  in 
payment  of  automobiles  and  supplies,  and  paid  by  defend- 
ant. The  account  shows  a  continuous  series  of  transactions, 
including  several  deposits  of  small  amounts.  Numerous 
checks  were  also  drawn  to  various  parties,  and  paid  by  the 
bank.  On  September  19th,  the  date  of  the  deposit^in  ques- 
tion, the  bank  held  matured  indebtedness  of  the  Auto  Com- 
pany in  excess  of  the  balance  on  deposit  therein  to  its  credit, 
and  on  this  date,  charged  its  account  with  $929.78,  and  cred- 
ited the  same  upon  its  past-due  note,  balancing  its  account, 
which  was  slightly  overdrawn  before  this  deposit  was  en- 
tered,— ^which  accounts  for  the  discrepancy  in  the  deposit 
and  the  credit  entered  on  the  note. 

It  is  conceded  that  a  bank  holding  matured  indebted- 
ness due  it  from  a  depositor  may  offset  the  same  against  a 
balance  due  such  depositor  from  the  bank.  The  contention 
of  counsel  for  appellant  is  that  |925  of  the  amount  deposit- 
ed out  of  the  proceeds  of  the  sale  of  the  notes  received  by 
the  Qilmore  Auto  Company,  from  the  purchasers  of  the 
Velie  and  Ford  cars,  was  placed  in  the  bank  with  its  knowl- 
edge,— and  the  case  is  argued  upon  this  theory, — ^for  the 
specific  purpose  of  paying  a  check,  to  be  drawn  later,  in 
favor  of  plaintiff;  and  that  the  transaction  comes  within 
the  rule  announced  in  DoVph  v.  Cross,  153  Iowa  289,  and 
Smith  V.  Sanborn  State  Bank,  147  Iowa  640.  The  officers 
of  the  bank  testified  that  they  knew  nothing  of  the  condi- 
tional sale  contracts,  or  the  terms  upon  which  cars  were 
being  sold  and  delivered  by  plaintiff  to  the  Gilmore  Auto 
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Company,  (concerning  notice  to  the  bank,  Rasmnasen  tes' 
tilled: 

^'I  had  told  Lorenson,  castiier,  about  the  carload  of 
cars,  at  the  time  the  Porter  Auto  Oompany  took  up  the 
sight  draft.  I  do  not  remember  that  I  went  over  the  ar- 
rangements I  made.  Nothing  was  said  about  how  I  was 
going  to  continue  to  handle  cars  for  the  Porter  Auto  Com- 
pany. I  do  not  know  that  I  have  said  anything  until  after 
this  check  (meaning  the  one  in  controversy)  was  turned 
down.  I  do  not  think  that  I  had  any  conversation  with 
any  of  the  officers  of  the  bank  after  1  made  this  arrange- 
ment. •  •  •  I  did  not  say  anything  to  the  bank  about 
the  Porter  Auto  Company  having  money  in  the  car.  I  did 
not  disclose  to  the  bank  that  all  I  had  in  them  was  my 
commission.'' 

Mr.  Smith  testified  to  a  conversation  with  an  officer  of 
the  bank,  in  which  he  claims  to  have  told  him  that  plaintiff 
was  selling  cars  to  the  Auto  Company  upon  contract,  but 
did  not  go  into  details.  This  conversation  is  denied  by  the 
bank  officer. 

It  is  not  claimed  that  the  bank  was  informed  by  Ras- 
mussen,  at  the  time  the  notes  were  discounted  to  the  banfi: 
and  the  proceeds  credited  to  his  account,  that  the  money 
was  deposited  for  the  purpose  of  paying  a  check  to  be 
drawn  in  favor  of  plaintiff,  and  we  find  no  satisfactory  evi- 
dence in  the  record  that  any  of  the  officers  of  defendant 
bank  knew  the  terms  upon  which  plaintiff  was  selling  cars  to 
the  Auto  Company.  One  of  the  members  of  plaintiff  co- 
partnership testified  that  it  was  the  understanding  between 
the  plaintiff  and  Basmussen  that  he  had  permission  and 
authority  to  sell  or  exchange  the  cars  in  any  way  he  saw 
fit,  and  pay  therefor  when  sold.  It  is  not  claimed  that  the 
money  was  deposited  in  the  bank  in  pursuance  of  an  agree- 
ment between  plaintiff  and  Basmussen  that  it  was  to  be 
used  only  in  payment  of  checks  drawn  in  favor  of  the  for- 
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mer,  nor  did  plaintiff  undertake  in  any  way  to  direct  the 
disposition  of  the  money  received  by  the  Auto  Company 
from  the  sale  of  cars.  The  proceeds  derived  therefrom  were 
generally  deposited  in  defendant  bank;  and  if  notes  were 
received,  instead  of  cash,  they  were  discounted  to  the  bank, 
and  credit  given  the  Auto  Company  for  the  proceeds. 
Doubtless,  Rasmussen  intended  to  forward  check  to  plain- 
tiff in  payment  for  the  Velie  car  purchased  and  sold  by  the 
Auto  Company ;  but  the  record  does  not  sustain  appellant's 
contention  that  the  money  was  deposited  in  defendant  bank 
for  the  specific  purpose  of  assuring  payment  thereof,  or  that 
the  officers  of  defendant  had  knowledge  of  such  intention 
upon  his  part,  or  of  the  manner  in  which  the  business  be- 
tween plaintiff  and  the  Auto  Company  was  conducted.  The 
deposit  was  general,  and  not  special,  and  the  bank  did  not 
hold  it  in  trust  for  plaintiff,  and  therefore  had  a  right  to 
offset  its  matured  indebtedness  against  the  balance  due  the 
Auto  Company  from  the  bank.  Smith  v,  Des  Moines  Nat. 
Bank,  107  Iowa  620 ;  Smith  v.  Cranvford  County  St,  Bank, 
99  Iowa  282;  Kimmelv.  Bean,  68  Kan.  598  (75  Pac.  1118); 
Cunningham  v.  Bank  of  Nampa,  ISJdaho  167  (88  Pac.  975). 
The  facts  in  the  case  at  bar  clearly  distinguish  it  from 
Dolph  V.  Cross  and  Smith  v,  Sa4iborn  Sta^te  Bank,  supra. 
In  our  opinion,  the  decree  of  the  lower  court  is  right,  and 
should  be — Affirmed. 

Ladd,  C.  J.,  Evans  and  Gaynoe,  JJ.,  concur. 


P.  N.  RowB,  Appellee,  v.  L.  B.  Toon,  Appellant. 

CONTBACTS:    Restraint  of  Trade,  Etc.    An  a^eement  by  a  physl- 

1    clan  not  to  practice  Ills  profession  for  ten  years  in  a  named 

,   county  is  not  legally  objectionable,  either  as  to  the  element  of 

time  or  territory,  or  because  of  the  fact  that  no  tangible  properlr 

is  in  any  wise  covered  by  the  contract. 
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EVIDEKCE:    Burden  of  Proof— Blegality  of  Contract  in  Bestraint  of 

2  Trade.  He  who  claims  that  an  apparently  unobjectionable '  con- 
tract In  restraint  of  trade  is  violative  of  public  policy,  by  rea- 
son of  matters  dehors  the  contract,  must  assume  the  burden  to 
so  show. 

PH7SICIAKS  AND  SXTBGEOKS:  Effect  of  Improper  FUing  of  Oer- 

3  tificate.  Failure  of  a  duly  certified  physician  to  file  his  certifi- 
cate of  authority  in  the  office  of  the  county  recorder,  as  provided 
by  law,  does  not  render  unenforcible  his  contract  with  another 
physician  by  which  the  latter  agreed  to  refrain  from  practicing 
his  profession  in  a  certain  locality  and  for  a  stated  time.  (See 
Sec.  2580.  Code,  1897.) 

INJUNCTION:    Violation  of  Contract  in  Trade  Restraint.    Injunc- 

4  tion  will  lie  to  prevent  the  breach  of  an  enforcible  contract  in 
restraint  of  trade. 

Appeal  from  Crawford  District  Court, — M.  E.  Hutchison, 

Judge. 

November  23,  1918. 

Rehearing  Denied  March  20,  1919. 

• 

Action  in  equity  to  enjoin  the  defendant  from  pursu- 
ing the  practice  of  medicine  and  surgery  in  Crawford  Coun- 
ty, Iowa.  Decree  as  prayed,  and  defendant  appeals. — Af- 
firmed. 

L.  H.  Salinger  and  Clement  L,  Welch,  for  appellant 

Conner  d  Powers,  for  appellee. 

Weaver,  J. — For  some  years  prior  to  the  18th  of  Sep- 
tember, 1912,  the  defendant.  Toon,  was  engaged  in  the  prac- 
tice of  medicine  and  surgery  at  Dow  City,  in  Crawford 
County,  Iowa.  In  July,  1912,  the  plaintiff,  a  young  man 
who  was  a  graduate  of  the  medical  department  of  the  Iowa 
State  University,  and  holder  of  a  certificate  of  due  qualifica- 
tion from  the  state  board  of  medical  examiners,* came  to 
Dow  City,  and  entered  into  negotiations  with  Dr.  Toon  for 
the  purchase  of  the  latter's  business.    The  parties  reached 

Vol.  1S5  I  A.— 54 
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an  oral  agreement,  whereby,  in  consideration  of  the  sum  of 
|1,000,  to  be  paid  by  the  plaintiflP,  part  down,  and  remainder 
in  one  or  more  deferred  installments,  the  defendant  wonld 
relinquish  his  business  to  the  plaintiff,  and  retire  from 
practice  in  Crawford  County  for  a  period  of  ten  years.  As 
plaintiff  would  not  be  ready  to  move  to  Dow  City  before  the 
following  September,  it  was  also  agreed  that  defendant 
should  continue  his  practice  there  until  plaintiff  arrived, 
and  for  a  period  of  thirty  days  thereafter  would  remain 
with  plaintiff,  introducing  him  to  his  patrons,  and  giving 
such  proper  assistance  as  he  could  in  getting  plaintiff  started 
in  the  practice  there.  At  the  time  of  the  oral  agreement, 
plaintiff  paid  defendant  f  100,  it  being  understood  that  a 
further  cash  payment  was  to  be  made  when  the  plaintiff 
arrived  in  September,  and  the  remainder  at  a  later  date. 
Plaintiff  reached  Dow  City  early  in  September;  but,  find 
ing  that  another  doctor  had  settled  there,  he  complained  to 
defendant  that  he  was  as  yet  without  sufficient  introduction 
to  the  people  of  the  vicinity,  and  that  his  purchase  of  de- 
fendant's business  was  not  likely  to  give  him  any  propor- 
tionate advantage  over  the  other  stranger  competing  for 
local  patronage.  For  the  purpose  of  strengthening  plain- 
tiff's position  in  this  respect,  and  to  enable  him,  if  practi- 
cable, to  overcome  or  eliminate  the  unexpected  competition, 
the  parties  agreed  to  enter  into  a  nominal  partnership  for 
the  period  of  one  year,  when  defendant  was  to  retire  from 
practice  in  that  county.  It  was  also  agreed  that  plaintiff 
would  pay  down  the  further  sum  of  f 200,  and  give  defend- 
ant his  promissory  note  for  $700,  due  in  one  year,  which 
sum,  with  the  (100  paid  in  July,  made  up  the  amount  of 
the  original  agreed  consideration.  As  witnessing  this  agree 
ment,  the  parties  signed  a  contract,  prepared  and  written 
by  the  defendant,  as  follows : 

"Dow  City,  Iowa,  September  18,  1912. 
"I,  L.  B.  Toon,  party  of  the  first,  and  P.  N,  Rowe,  party 
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ot  the  second  part,  enter  into  an  agreement  to  form  a  part- 
nership for  the  practice  of  medicine  and  surgery  in  the  town 
of  Dow  City  and  vicinity  for  the  period  of  one  year.  This 
partnership  can  be  terminated  sooner  by  mutual  consent 
At  the  expiration  of  one  year,  the  party  of  the  first  part  is 
to  retire  from  the  practice  of  medicine  and  surgery  for  the 
period  of  ten  years  in  Crawford  County.  The  consideration 
the  party  of  the  second  part  is  to  pay  the  party  of  the  first 
part  1200.00  cash  on  hand  and  promissory  note  for  fTOO.OO 
payable  one  year  from  date.  In  the  event  of  failure  to  pay 
this  note  the  contract  is  null  and  void  at  the  expiration  of 
one  year  from  date  and  the  party  of  the  first  part  can  con- 
tinue the  practice  of  medicine  and  surgery  in  the  town  of 
Dow  City.  Either  party  can  have  reasonable  vacation. 
They  are  to  pay  equally  in  the  livery  teams. 

"L.  B.  Toon 
*T.  N.  Eowe." 
Plaintiff  and  defendant  continued  for  a  time  occupying 
the  same  office,  and  to  some  extent  practicing  together,  and 
apparently  holding  themselves  out  as  partners;  but  there 
seems  to  have  been  no  division  of  earnings,  each  collect- 
ing and  retaining  the  income  derived  from  patients  to  whom 
he  was  called.  In  the  spring  of  1913,  and  before  the  year 
had  expired,  defendant  withdrew  from  Dow  Cily  and  settled 
m  Denison  in  the  same  county,  where  he  pursued  and  still 
pursues  the  practice  of  his  profession.  When  the  note  given 
by  plaintiff  was  about  to  fall  due,  defendant  wrote  him, 
giving  notice  he  would  expect  payment  thereof.  Plaintiff 
answered,  saying  that  defendant  had  not  kept  his  agree- 
ment, and  that  he  (plaintiff)  did  not  propose  to  buy  any 
more  *T)lue  sky,"  pay  him  for  his  practice,  and  "still  allow 
him  to  remain  in  the  territory  and  carry  on  his  practice." 
To  this,  defendant  replied  that  plaintiff  could  not  expect 
him  to  live  up  to  his  contract  until  plaintiff  paid  the  note; 
that  the  thing  for  him  (plaintiff)  to  do  was  to  pay  the  note. 
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and  he  would  then  be  in  a  position  to  enforce  the  contract; 
and  that,  when  the  note  was  paid,  he  (defendant)  was  pre- 
pared to  leave  the  territory.  Thereupon,  plaintiff  paid  the 
note  in  full,  since  which  time  defendant  has  remained  in 
Crawford  County,  and  continues  to  practice  his  profefi- 
sion  therein.  The  plaintiff  also  introduced  evidence  tend- 
ing to  show  that  the  defendant  is  insolvent,  and  that  a  judg- 
ment against  him  for  damages  would  be  uncollectible.  The 
defendant  did  not  testify  in  his  own  behalf,  nor  did  he  of- 
fer any  other  evidence  relating  to  the  negotiations  or  con- 
tract between  himself  and  the  plaintiff.  On  this  showing, 
the  trial  court  found  for  the  plaintiff,  as  we  have  already 
indicated. 

Confining  our  attention  to  the  points  ai^ed  by  the 
appellant  for  a  reversal,  they  are  as  follows: 

I.  That  the  contract  sued  upon  is  unreasonable  and 
oppressive  in  it^  restrictions,  in  that  the  area  within  which 
the  defendant  is  to  be  excluded  from  the  practice  of  medi- 
cine bears  no  just  relation  either  to  the 
1.  Contracts:  practice  which  the  defendant  theretofore 
trade*  "etc?  enjoyed  or  to  the  practice  which  the  plain- 

tiff could  reasonably  expect  to  acquire  or  ob- 
tain if  left  free  from  competition  by  the  defendant. 

That  equity  will  refuse  it«  aid  to  enforce  a  clearly  un- 
reasonable or  oppressive  contract  of  this  nature  may  be 
admitted,  but  there  is  nothing  upon  the  face  of  this  pa^ 
ticular  agreement  indicating  that  it  is  unreasonable  or  in- 
equitable in  any  respect.  It  excludes  the  defendant  from 
practice  in  Crawford  County  only.  All  the  rest  of  the  wide 
world  is  open  to  him.  And  even  in  Crawford  County,  the 
period  of  exclusion  is  limited  to  ten  years.  We  cannot 
say,  as  a  matter  of  law,  that  the  restriction,  either  as  to 
territory  or  to  time,  is  unreasonable.  It  is  not  an  unheard- 
of  or  very  unusual  thing  for  a  well-established  physician,  of 
good  repute,  to  enjoy  a  practice  co-extensire  with  his  conn- 
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ty;  and  even  a  young  physician,  whose  present  practice  is 
comparatively  limited,  both  in  the  number  of  his  patients 
and  in  the  area  in  which  he  finds  his  patrons,  may  yet  rea- 
sonably hope,  if  well  qualified,  to  extend  his  practice  much 
beyond  the  immediate  vicinity  of  his  office  or  home.    The 

contract  sued  upon  not  being  unreasonable 

2.  EviDBNCB :  o^  its  ^^ce,  plaintiff  was  not  required  to 

proof?  uie-  negative  the  existence  of  possible  conditions 

contract  In         rendering  it  void  or  voidable.     Defendant 

TMtrftlnt  of 

tnde.  offered  no.  testimony  tending  to  show  that 

the  restraint  provided  for  by  his  own  volun- 
tary agreement  was  materially  greater  than  was  necessary 
for  the  protection  of  the  plaintiff  in  the  enjoyment  of  the 
fruits  of  his  contract,  and  the  argument  that  such  agree- 
ment operates  oppressively,  >  or  in  a  manner  to  offend 
against  public  policy,  finds  no  support  in  a  fair  and  candid 
reading  of  the  terms  agreed  upon  aud  reduced  to  writing 
by  the  defendant  himself,  or  in  the  nature  or  eflteot  of  the 
prior  negotiations  leading  up  to  it.  This  conclusion  haa  the 
support  of  the  great  weight  of  authority,  as  indicated  by  the 
precedents  to  which  we  shall  soon  refer. 

But  counsel  say  that,  while  there  is  a  class  of  contracts 
by  which  the  seller  of  a  business  may  validly  agree  to  rea- 
sonable restrictions  against  his  re-entry  into  the  same  busi- 
ness in  competition  with  his  purchaser,  yet  such  rule  is  not 
available  to  defendant  in  this  case,  because  the  defendant's 
agreement  not  to  continue  practice  in  Crawford  County  "is 
not  incident  or  ancillary  to  any  other  contract  of  lawful 
purchase  and  sale,"  but  is  "no  more  thaii  a  bald  agreement 
to  pay  a  man  not  to  practice  his  profession  or  exercise  his 
trade."  If  we  understand  this  somewhat  cryptic  statement, 
it  is  to  the  effect  that  a  valid  contract  to  refrain  from  a 
lawful  business  or  occupation,  even  for  a  limited  time  or 
in  a  limited  territory,  can  be  made  only  where  it  is  entered 
into  as  incident  to  or  a  condition  of  the  sale  of  something 
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more  substantial  and  tangible  than  the  sale  by  a  physician 
of  his  professional  practice.  The  inference  would  seem  to  be 
that,  unless  the  seller  is  disposing  of  some  tangible  proper- 
ty, like  an  office,  or  residence,  or  stock  of  instruments,  medi- 
cines, or  supplies,  used  h\  him  in  and  about  his  business, 
there  is  nothing  to  support  the  so-called  ancillaty  agree- 
ment to  retire  from  his  practice  in  that  neighborhood.  The 
position  so  taken  cannot  be  successfully  maintained.  It  is 
true,  it  is  a  generally  recognized  rule  that  a  mere  agree- 
ment to  retire  and  refrain  from  a  given  business,  and  no 
more,  is  of  no  validity,  and  to  sustain  such  a  contract,  it 
must  appear  that  the  agreement  was  made  in  support  of 
some  other  agreement, — ordinarily,  a  sale  or  transfer  of 
something  which  the  law  recognizes  as  property  or  property 
rights,  which  may  be  lawfully  bought  and  sold.  The  pur- 
pose of  such  auxiliary  agreement  is  the  protection  of  the 
purchaser  in  the  benefit  of  his  contract  against  competition 
by  the  seller ;  and  in  many  instances,  this  protection  is  a 
matter  of  prime  importance,  without  which  the  purchaser 
would  not  think  for  a  moment  of  investing  any  money  in  the 
purchase  of  a  business.  That  such  protection  for  the  pur- 
chaser of  a  professional  practice  may  be  lawfully  contracted 
for  is  thoroughly  well  settled.  Holhrook  v.  Wwters,  9  How. 
Pr.  (N.  T.)  335;  Doty  v.  MwrUn,  32  Mich.  462;  Pickett  v. 
Green,  120  Tnd.  584 ;  GUman  v,  Dtoight,  79  Majss.  359 ;  Cole 
t\  Edwards,  93  Iowa  477 ;  Smalley  v,  Greene,  52  Iowa  241 ; 
Bunn  V.  Guy,  4  East  386;  Timmerman  v,  Deverj  52  Midt 
34;  Gook  v.  Johnson,  47  Conn.  175;  DvAght  v.  Hamilton, 
113  Mass.  175,  177;  Brett  v.  Ehel,  29  App.  Div.  256  (51  N. 
Y.  Supp.  573) ;  Gordon  v.  Mansfield,  84  Mo.  App.  367; 
Wolff  V.  Hirschfeld,  23  Tex.  Oiv.  App.  670  (57  S.  W.  572); 
Hoyt  V.  Holly,  39  Conn.  326;  Ryam.  v.  Hamilton,  205  III 
191  (68  N.  E.  781) ;  Tichenor  v.  Neuman,  186  111.  264  (67 
N.  E.  826) ;  Hauser  v.  Hnrding,  126  N.  C.  295  (35  8.  E. 
586).    A  business  or  professional  good  will  may  be  the  sub- 
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ject  of  lawful  sale,  even  when  unaccompanied  by  the  trans- 
fer of  any  so-called  business  plant  or  other  tangible  prop- 
erty. Brett  V.  Elel,  29  App.  Div.  256  (61  N.  Y.  Supp.  373). 
Such,  also,  is  the  effect  of  our  own  holding  in  Roush  r.  Oes- 
man  Bros,  d  Orant,  126  Iowa  493,  where  it  is  said,  in  sub- 
stance, that,  while  one  doing  business  as  a  real  estate  agent 
cannot,  as  incident  to  a  sale  of  such  business,  transfer  to 
the  purchaser  his  authority  as  an  agent,  or  vest  him  with 
the  right  to  act  for  the  seller's  principals  or  patrons,  he  can, 
by  selling  his  business  and  retiring  therefrom,  grant  to  the 
purchaser  an  opportunity  to  obtain  such  patronage  without 
the  handicap  of  his  competition.  This,  we  said,  is  a  valu- 
able right,  which  the  seller  can  lawfully  transfer,  and  is 
one  which  the  courts  will  protect  and  enforce.  It  is  too 
clear  for  argument  that  a  person  having  an  established 
practice  as  a  lawyer  or  physician  may  sell  his  business,  and, 
by  binding  himself  to  refrain  from  all  competition  with  his 
purchaser  for  a  reasonable  time,  and  within  reasonable  ter- 
ritorial limits,  he  can  vest  his  purchaser  with  a  valuable 
opportunity;  and  that  such  an  agreement  is  not  to  be  con- 
demned or  avoided,  as  without  consideration  or  as  being 
forbidden  by  any  sound  principle  of  public  policy.  Tnie, 
the  lawyer  cannot  (in  this  way)  sell  his  clients,  or  the  doc- 
tor sell  his  patients  or  their  individual  patronage  or  their 
individual  good  will;  yet  he  can,  by  such  sale  and  by  an 
honest  observation  of  his  covenant  not  to  embarrass  his 
purchaser  by  competition,  confer  upon  him  a  real  advan- 
tage, and  hasten  the  acquisition  of  business  by  him  on  his 
own  account;  and  the  courts  should  be  slow  to  establish 
any  rule  or  precedent  by  which  any  person  can  make  a  pre- 
tense of  such  sale,  and,  having  received  the  stipulated  price 
therefor,  immediately  repudiate  its  obligation,  and  take  from 
his  purchaser  the  sole  and  only  consideration  upon  which 
he  parted  with  his  money. 

II.    It  is  said  in  argument  that,  upon  the  plaintiff's 
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own  testimouj,  the  transaction  was  not  the  purchase  of 
the  defendant's  business  or  of  its  good  will,  but  a  mere 
agreement  by  the  defendant  to  leave  Crawford  County ;  and 
that  such  an  agreement  is  clearly  void.  The  plaintiff  does 
state  that  defendant  was  to  leave  the  county,  or  promised 
to  leave,  and  that  he  paid  the  money,  or  agreed  to  pay  it 
in  consideration  of  such  promise,  or  words  to  that  effect. 
It  is  perfectly  manifest,  however,  when  one  reads  all  of 
plaintiff's  testimony,  in  the  light  of  the  undisputed  facts, 
that,  while  defendant  did  say  that  he  would  leave  the  coun- 
ty, it  was  only  another  form  of  expression  far  his  promised 
withdrawal  from  the  practice  of  his  profession  in  the  comi- 
ty; and  it  is  with  this  thought  only  that  plaintiff  makes 
use  of  the  language  on  which  counsel  seek  to  defeat  his 
claim  to  relief.  Had  defendant  remained  in  the  county  aad 
withdrawn  from  practice  therein,  as  he  agreed  to  do,  plain- 
tiff would  have  had  no  ground  for  complaint,  and  we  maj 
safely  assume  that  this  action  would  not  have  been  brought. 
Haldeman  v,  Simonton,  55  Iowa  144. 

The  further  point  is  made  that  the  contract  betweeu 
the  parties  and  the  payment  of  money  was  in  pursuance  of 
an  unlawful  conspiracy  in  restraint  of  trade.  This  argu- 
ment is  based  upon  plaintiff's  testimony  that,  when  he  re 
turned  to  Dow  City  to  complete  the  deal  with  defendant 
and  found  that  another  physician  had  settled  there,  the 
agreement  made  in  July  previous  was  modified,  or  rather. 
was  supplemented,  by  the  agreement  for  a  nominal  partner- 
ship and  for  defendant  to  remain  at  Dow  City  a  while 
longer,  to  introduce  the  plaintiff  to  the  people  and  aid  him 
in  getting  started,  hoping  thereby  to  head  off  competition  by 
the  new  practitioner,  and  perhaps  to  induce  him  to  aban- 
don the  field.  What  the  result  was  in  this  respect  does 
not  appear,  nor  is  it  material.  The  partnership,  whatever 
its  character  or  extent,  was  abandoned  before  the  year  was 
out,  and  defendant  removed  to  Denison.    There  is  nothing 
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in  the  agreement  of  an  unlawful  character.  There  was  no 
undertaking  to  interfere  in  any  manner  with  the  business 
or  practice  of  the  physician  referred  to,  or  to  reflect  upon 
his  character  or  standing  or  professional  capacity.  Plain- 
tiff's agreement  to  pay  the  $1,000  had  been  made  two 
months  before  the  incident  above  mentioned,  and  the  writ- 
ing made  in  September  was  no  more  than  the  consumma- 
tion of  that  agreement,  with  the  added  arrangement  for  a 
form  of  temporary  partnership.  It  affords  no  ground  for 
defense  against  the  plaintiff's  demand  for  a  performance  of 
the  contract 
^  III.  While  the  trial  was  in  progress  in  the  district 
court,  it  incidentally  appeared  that,  although  plaintiff  had 
been  duly  admitted  to  the  practice  of  medicine,  and  held  a 

proper  certificate  of  his  authority  to  prac- 

3.  Physicians         tice  from  the  lowa  Board  of  Medical  Ex- 

eff€ct^"o¥*1m^  "    aniiners,  he  had  mistakenly  filed  the  same 

of  certiflcatp.       for  record  with  the  clerk  of  the  court  for 

Crawford  County,  instead  of  with  the  re- 
corder of  the  county,  as  the  statute  directs.  And,  some- 
what singularly,  it  further  appeared  that  the  defendant  had 
also  made  the  same  mistake,  and  that  his  certificate  of  au- 
thority to  practice  was  filed  in  the  clerk's  office,  and  not  in 
the  recorder's  office.  Upon  this  discovery,  the  plaintiff  at 
once  filed  his  certificate  in  the  proper  place.  Thereupon, 
the  defendant  amended  his  answer,  by  alleging  that  plain- 
tiff had  never  complied  with  the  statutes  of  the  state  regu- 
lating the  practice  of  medicine,  and  that  because  thereof, 
the  court  should  deny  him  any  relief  in  the  premises. 

We  think  there  is  no  merit  in  this  defense.  The  plain- 
tiff was  concededly  a  duly  qualified  physician  and  surgeon. 
He  held  the  proper  certificate  which  conferred  upon  him 
"the  right  to  practice  medicine  and  surgery,"  and  was  con- 
clusive evidence  of  such  right.  Code  Section  2576.  It  is 
true  that,  by  another  section    (Code  Section  2580),  it  is 
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made  the  duty  of  the  practitioner  to  file  his  certificate  for 
record  with  the  county  recorder;  and  by  failing  so  to  do, 
he  becomes  chargeable  with  a  technical  misdemeanor  in  en- 
tering upon  the  practice,  even  though  he  acted  in  good  faith 
in  making  his  filing  with  the  clerk;  and  it  is  true,  also, 
that  for  his  professional  services  while  the  record  was  in 
that'  condition,  he  could  not  have  enforced  collection  of  fees 
or  compensation  by  legal  proceedings.  Lynch  v,  Kathmann, 
180  Iowa  607.  All  this  may  be  admitted,  without  leading 
to  the  conclusion  for  which  appellant  contends.  At  the 
time  when  the  contract  was  made,  and  when  the  money  was 
paid  and  when  this  action  was  begun,  plaintiff,  as  we  hare 
before  said,  was  a  duly  admitted  and  duly  certified  practi- 
tioner of  medicine.  If  his  certificate  had  not  been  filed  of 
record  in  the  proper  office,  he  was  entitled  to  file  the  same 
forthwith,  and  enter  upon  the  practice;  and  we  are  not 
prepared  to  say  that,  if  otherwise  qualified  to  practice,  the 
mere  fact  that  his  certificate  had  not  been  recorded  in  the 
county  would  be  sufficient  ground  for  denying  him  relief  in 
this  action.  Let  us,  for  illustration,  suppose  j[)laintiff  to 
have  been  a  newly  admitted  and  properly  certified  physi- 
cian, who  came  to  Dow  City  in  search  of  a  location,  and  had 
entered  into  a  contract  for  the  purchase  of  the  business  of 
the  defendant,  and,  in  consideration  thereof,  and  of  defend- 
ant's agreement  to  forthwith  withdraw  from  practice,  plain- 
tiff paid  him  |1,000  in  money.  Let  us  further  suppose  that 
plaintiff's  certificate  had  not  yet  been  filed  for  record  any- 
where, and  he  was  withholding  it  from  record  until  he  had 
secured  a  suitable  location.  Now  if,  immediately  upon  get- 
ting plaintiff's  money  in  his  pocket,  defendant  had  an- 
nounced his  repudiation  of  all  obligation  to  comply  with 
his  agreement,  and  his  purpose  to  continue  in  practice, 
would  it  have  been  incumbent  upon  plaintiff  to  first  file  his 
certificate  for  record,  before  he  could  properly  b^in  and 
maintain  a  suit  to  enjoin  defendant's  breach  of  the  cod- 
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tract?  We  cannot  so  hold.  It  has  been  held,  in  a  not  very 
dissimilar  case,  that,  to  make  a  prima-facie  case  in  such  an 
action,  it  is  not  even  necessary  for  plaintiff  to  show  his  pos- 
session of  a  license  or  certificate  from  the  state  board  of 
examiners.  Tichenor  v.  Neuoman,  186  111.  264  (57  N.  E. 
826).  In  the  present  case,  plaintiff  did  show  his  admission 
to  practice  and  a  proper  certificate  from  the  board  of  ex- 
aminers, and  this  was  not  only  undisputed,  but  is  admitted 
of  record.  The  controversy  is  not  between  physician  and 
patient,  and  the  question  of  recovery  of  fees  for  professional 
services  is  not  involved.  The  contract  sued  upon  did  not 
contemplate  any  illegal  act  on  the  part  of  either  party.  De- 
fendant had  the  legal  right,  as  we  have  already  shown,  to 
sell  his  practice,  and  plaintiff  had  the  legal  right  to  buy  it. 
Having  sold  his  practice,  and  received  his  pay  for  it,  it  does 
not  lie  in  the  defendant's  mouth  to  declare  his  contract 
void,  because  plaintiff,  in  entering  upon  the  practice  so  pur- 
chased, mistakenly  filed  his  certificate  in  the  wrong  office. 
It  may  be  that,  by  such  mistake,  though  committed  with- 
out conscious  wrong,  plaintiff  technically  became  charge- 
able with  a  misdemeanor,  and  rendered  himself  unable  to 
enforce  by  law  the  collection  of  fees  earned  before  the  mis- 
take was  corrected ;  but  from  the  outset,  he  possessed  the 
right  to  correct  the  filing.  It  is  not  necessary  to  consider  or 
decide  whether  such  delayed  filing  would,  for  any  purpose, 
be  considered  as  nunc  pro  tunc;  it  is  enough  to  say  that 
no  principle  of  law  or  equity  clothes  the  man  who  sold  the 
practice  with  the  right  to  violate  his  contract,  and  be  im- 
mune against  an  action  thereon  because  of  such  omission. 
The  same  court  which,  as  between  the  state  and  plaintiff, 
might  assess  the  latter  with  a  penalty  for  his  mistake,  will, 
as  between  him  and  the  defendant,  protect  him  in  his  right 
to  correct  the  mistake. 

IV.    Counsel  for  defense  declare  their  "earnest  belief 
that  the  time  will  come  when  the  mere  fact  that  the  subject 
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of  .any  such  bargain  as  this  case  exhibits  is  one  of  the  pro- 
fessions, will  vitiate  it;"    and  their  argn- 
4.  Injunction:        ment,  in  large  part,  consists  of  an  ingenious 

▼iolatlon  of  7  o     r       7  o 

tSde^restraint    ^^^^^^P^)  ^^^  alone  to  sustain  the  defense  in 

this  case,  but  to  undermine  and  discredit 
the  principle  on  which  the  doctrine  of  the  precedents  is 
based.  This  is  a  iSield  of  academic  discussion  upon  which 
we  do  not  care  to  enter.  It  is  enough  to  say  that,  while 
there  has  been  some  apparent  divergence,  and  perhaps  some 
inconsistencies  in  the  practical  application  of  the  rule  to 
particular  cases,  there  is  no  substantial  conflict  anywhere 
upon  the  proposition  that  a  professional  practice  is  a  lawful 
subject  of  sale,  and  that  equity  will  protect  the  purchaser 
against  the  competition  of  a  seller  who  has  contracted  to 
surrender  the  good  will  of  his  business  to  the  buyer.  There 
is  nothing  inherently  vicious  in  the  rule,  and  we  are  content 
to  abide  by  it. 

In  closing,  it  is  proper  to  notice  counsel's  appeal  to 
the  court  to  uphold  the  high  ethical  standards  of  the  medi- 
cal profession  by  denying  the  plaintiflPs  prayer  for  relief. 
Touching  this  subject,  they  say : 

"It  cannot  be  the  policy  of  the  state  to  encourage  or  per- 
mit violations  of  the  ethics  of  the  profession,  as  agreed  up- 
on generally  by  the  profession.  It  is  surely_  the  policy  of 
the  state  to  discourage — ^if  not  to  forbid — ^practices  which 
tend  to  lower  the  standards  and  traditions  of  the  profes- 
sion.^' 

This  proposition  of  counsers  has  our  complete  and  cor 
dial  acquiescence;  and,  so  far  as  this  case  is  concerned, 
there  is  no  better  or  more  appropriate  way  to  emphasize 
our  concurrence  in  the  principle  they  contend  for  thM  to 
compel  their  client  to  uphold  the  standards  and  traditions 
of  his  profession  by  exhibiting  common  honesty  in  the  per- 
formance of  his  contracts.  The  record  shows,  as  we  have 
seen,  that  the  appellant  voluntarily  entered  into  the  con- 
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tract  to  9ell  his  business  and  to  refrain  from  further  prac- 
tice in  the  county,  and  that,  in  consideration  of  that  agree- 
ment, he  demanded  and  received  $1,000.  It  further  appears 
without  dispute, — ^indeed,  he  admits  of  record, — ^that  he  has 
never  ceased  his  practice  in  the  county,  and  that,  while  he 
has  removed  to  another  town,  he  still  returns  to  Dow  City 
for  the  treatment  of  patients.  For  this  open  and  flagrant 
violation  of  his  contract  he  offers  no  explanation  or  excuse, 
nor  does  he  return  or  offer  to  return  the  money  paid  him, 
but  asks  the  court  to  permit  him  to  escape  with  it,  on  the 
theory  that  his  agreement  was  stamped  with  illegality  to 
such  a  degree  that  plaintiff  ought  not  to  have  any  relief. 
There  may  be  cases  in  which  such  a  plea  is  sustainable,  but 
this  is  not  one  of  that  happily  infrequent  kind. 

The  decree  is  clearly  right,  and  it  is — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Town  op  Hartley,  Appellee,  v.  Plobtb  Lumber  Company 

et  al.,  Appellants. 

CONTBAOTS:  Validity — Sale  by  Ck>tmcUman  to  City— Recovery  for 
Value  of  Goods.  Where  the  councilman  of  a  city  voted  to  pur- 
chase merchandise  from  a  company  in  which  he  was  a  stock- 
holder, director,  and  manager,  the  contract  was  contrary  to 
public  policy,  under  Section  668,  Subdiv.  14,  Code  Supp.,  1913; 
but  held,  there  being  no  fraud  or  concealment  in  the  sale,  that 
the  company  could  recover  the  actual  value  of  the  merchandise 
from  the  city.  x 

Appeal  from  O'Brien  District  Court, — William  Hutchin- 
son, Judge. 

March  20,  1919. 

Action  to  cancel  certain  warrants  issued  by  the  plain- 
tiff city  to  the  defendant  company.  Decree  as  prayed.  Opin- 
ion states  the  facts. — Reversed  and  remanded. 
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Heald  d  Cook  and  J,  T.  Gorm,  for  appellaQts. 
'        T.  E,  Diamond,  for  appellee. 

Gatnor,  J. — The  plaintiff  brings  this  action  in  eqnltj, 
praying  the  cancellation  of  certain  warrants  issued  by  it  to 
the  defendant  company.  Its  theory  is  that  the  warrants  are 
void,  and  it  predicates  this  on  substantially  these  facts: 

That  the  defendant  the  Floete  Lumber  Ck>mpany  is,  and, 
at  the  time  of  the  matters  complained  of,  was,  a  private  co^ 
poration,  with  one  of  its  branch  offices  and  yards  in  the 
plaintiff  town ;  that  the  other  defendant,  Orotewohl,  is  and 
was,  at  all  times  covered  by  the  transactions  herein  com- 
plained of,  a  stockholder  and  member  of  the  board  of  direc- 
tors of  the  defendant  company,  and  its  local  manager  at  the 
town  of  Hartley,  and  also  a  duly  elected,  qualified,  and  act- 
ing councilman  of  plaintiff  city ;  that,  whUe  so  a  member  of 
the  city  council,  and  sustaining  the  relationship  hereinbe- 
fore indicated  to  the  defendant  company,  defendant  sold  and 
delivered  to  the  town  of  Hartley,  through  Qrotewohr,  cer- 
tain goods,  wares,  and  merchandise,  and  in  payment  there- 
for, issued  the  warrants  in  question. 

It  appears  that  Grotewohl,  as  a  member  of  the  dt; 
council,  voted  for  the  purchase  of  the  material,  for  the  al- 
lowance of  the  bills,  when  presented,  and  for  the  issuance  of 
the  warrants  involved.  At  the  time  this  action  was  com- 
menced, these  warrants  were  all  in  the  hands  of  the  defend- 
ant company,  and  unpaid. 

Grotew^ohrs  term  of  office  expired  on  the  3d  day  of 
April,  1916,  and  a  new  council  was  elected.  On  the  7th  day 
of  April,  1916,  plaintiff,  through  its  new  council,  served  no- 
tice on  the  defendants  that  the  warrants  would  not  be  paid, 
and  instructed  the  treasurer  not  to  pay  any  of  the  warrants. 
It  further  appears  in  the  stipulation  of  facts  that  the  city, 
through  its  council,  had  full  knowledge  of  the  purchase, 
when  made,  and  the  relationship  of  the  parties,  and  the  use 
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to  which  the  things  purchased  were  put,  and  had  this 
knowledge  at  the  time  the  bills  were  approved  and  allowed, 
and  the  warrants  ordered.  It  further  appears  that  the  rea- 
sonable market  value  of  the  goods  purchased  and  receired 
by  the  plaintiff  is  represented  by  the  warrants  issued,  and 
that  some  of  the  goods  received  have  been  used  by  the  city, 
and  cannot  be  returned,  while  other  of  the  material  is  of 
such  a  character  and  so  used  that  it  is  impossible  to  return 
it  without  dismantling  or  tearing  down  or  destroying  the 
building  or  structure  into  which  ft  has  been  incorporated. 
It  further  appears  that  the  property  was  a  proper  subject 
of  purchase,  and  was  bought  and  used  for  the  benefit  of  its 
citizens. 

As  we  said  before,  this  action  is  brought  to  cancel  the 
warrants  issued,  on  the  theory  that  they  are  void  because  of 
the  relationship  of  Grotewohl  to  the  two  contracting  par- 
ties, and  because  of  his  interest  in  the  subject-matter  of 
the  contract. 

The  defendant  company,  in  a  cross-petition,  alleges 
that  the  goods  were  sold  at  the  fair  market  value,  were  re- 
ceived and  used  by  the  plaintiff,  and  are  still  retained  by 
it,  and  were  of  value  to  the  plaintiff.  It  prays  that,  if  the 
court  finds  that  the  warrants  are  void  because  of  the  facts 
alleged,  defendant  have  judgment  for  the  actual  value  of 
the  property  received  and  retained  and  used  by  the  plaintiff, 
without  profit.  It  is  conceded  by  the  plaintiff  that  the  prof- 
it to  defendant  did  not  exceed  20  per  cent,  and  that,  after 
deducting  |445.84  from  the  total  amount  of  the  bills  as 
audited  and  approved  by  the  council,  and  as  represented  by 
the  warrants,  the  balance  would  represent  the  actual  cost 
of  the  merchandise,  without  profit  of  any  kind  to  the  de- 
fendant. The  court,  however,  found  that  the  warrants  were 
void,  ordered  them  canceled,  and  enjoined  the  plaintiff  from 
paying  to  the  defendant  any  sum  whatever  for  the  material 
furnished ;  and  from  this  decree,  the  defendant  appeals. 
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Section  668  of  the  Code  of  1897,  Subdivision  14,  pro- 
vides : 

"No  member  of  any  council  shall,  during  the  time  for 
which  he  has  been  elected,  be  appointed  to  any  municipal 
office  which  shall  be  created,  or  the  emoluments  of  which 
shall  be  increased,  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  be  interested,  directly  or  indi- 
rectly, in  any  contract  or  job  for  work,  or  the  profits  there- 
of, or  services  to  be  performed  for  the  corporation." 

We  have  had  occasion  to*  construe  this  statute  in  Bay 
V,  Davidson,  133  Iowa  688,  at  page  690,  and  said  that  the 
purpose  of  the  statute  was  to  prevent  councilmen,  directly 
or  indirectly,  from  making  profit  out  of  their  relationship 
with  the  city ;  that  the  compensation  provided  for  was  the 
only  compensation  which  councilmen  were  entitled  to  re- 
ceive; and  that  the  compensation  cannot  be  increased 
through  profits  made,  directly  or  indirectly,  in  the  sale  of 
goods  or  merchandise  to  the  city.  It  was  held  that  con- 
tracts made  by  a  councilman,  acting  for  the  city,  with  him- 
self, or  with  corporations  in  which  he  was  pecuniarily  in- 
terested, were  against  public  policy,  and  not  enforcible 
against  the  city,  because  of  the  temptation  it  placed  before 
these  officers  to  profit  in  double  dealing.  The  thought  mn- 
ning  through  the  cases  seems  to  be  that  one  intrusted  with 
the  business  of  others  cannot  be  allowed  to  make  such  busi- 
ness an  object  of  pecuniary  profit  to  himself.  Nothing  can 
be  added  to  what  has  been  already  said  by  this  court  on  this 
question.  Such  contracts  are  voidable  at  common  law.  This 
court  has  refused  to  recognize  them  or  enforce  them.  See 
Bay  V.  Davidson,  supra;  Ja/mes  v.  City  of  Hamburg,  174 
Iowa  301,  310,  and  cases  therein  cited.  The  court  was  right, 
therefore,  in  canceling  the  warrants  and  refusing  to  recog- 
jiize  or  enforce  the  contract. 

But  the  question  still  remains:  Is  this  defendant  com- 
pany without  remedy  in  a  court  of  equity? 
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The  contract,  it  is  true,  was  made  in  violation  of  pti'blic 
policy,  and  the  contract,  as  such,  was  not  en  forcible  in  law 
or  equity ;  and,  while  executory,  any  attempt  to  enforce  it 
would  have  been  enjoined.  It  was  a  voidable  contract,  and, 
upon  proper  showing,  the  courts  refused  to  recognize  and 
enforce  it.  We  have,  however,  this  situation  before  us :  The 
plaintiff  city  acted  through  its  council — a  body  of  men  of 
its  own  choosing.  The  things  involved  in  this  suit  were 
needed  by  the  city.  The  city  had  a  right  to,  and,  because  of 
its  needs,  it  was  its  duty  to  purchase  these  things  some- 
where. The  purchase  was  neither  against  the  statute  nor 
against  public  policy.  The  purchase  was  not  wrongful  in  it- 
self. It  became  unenforcible  only  because  of  the  relation- 
ship of  the  parties  to  the  transaction.  The  rule  of  public 
policy  which  prevents  the  enforcement  of  contracts  made 
under  the  circumstances  presented  in  this  case,  rests  upon 
the  thought  that  it  is  essential  to  the  public  good  to  keep 
all  parties  occupying  a  fiduciary  character,  to  the  strict 
performance  of  the  duties  they  have  assumed  in  that  char- 
acter; and  when  they  depart  from  this,  the  court  will  not 
allow  them  to  profit  by  their  wrong.  The  temptation  to 
violate  this  rule  of  public  policy  lies  in  the  profit  which 
may  come  to  the  individual  from  its  violation.  Remove  all 
hope  of  profit,  and  you  remove  at  once  the  temptation.  It 
goes  without  saying  that  one  who  assumes  that  relationship 
to  a  city  which  the  law  imposes  upon  a  councilman,  rests 
under  an  obligation  of  absolute  loyalty  to  the  city  whose  in- 
terests he  has  assumed  to  serve,  and  the  law  will  not  tolerate 
his  entering  into  any  relationship  by  which  his  individual 
interests  could  possibly  conflict  with  the  interests  of  his  con- 
stituents. They"  are  entitled  exclusively  to  the  exercise  of 
his  best  judgment  in  their  behalf.  As  said  in  some  cases,  a 
councilman  is  not  permitted  to  act  both  as  employer  and 
employee.  He  is  intrusted  with  public  functions  for  the 
public  good.    His  duty  is  to  protect  and  promote  the  inter- 
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esta  of  the  city,  and  not  his  own.  This  rule  has  been  rigid- 
ly enforced,  because  of  the  temptation  placed  upon  a 
public  officer  to  betray  the  trust  for  the  advancement  of 
his  own  interest.  It  is  even  greater  than  in  private  liffe,— 
though  even  there,  one  is  not  permitted  to  serve  two  mtOr 
ters, — because  the  risk  of  detection  is  less  in  the  one  case 
than  in  the  other.  As  said  in  one  case,  a  judge  cannot  be 
permitted  to  hear  and  decide  his  own  case,  or  one  in  which 
he  is  personally  interested.  The  judge  might  rise  above  the 
temptation,  but  because  of  the  temptation,  he  is  not  pe^ 
mitted  to  act.  No  public  officer  can  be  permitted  to  reap 
any  profit  or  personal  advantage  from  his  official  acts.  It 
is  the  profit  that  furnishes  the  bait  Remove  the  bait,  and 
you  take  from  it  all  the  alluring  features. 

It  might  be  argued  that  to  allow  the  wrongdoer  to  re- 
cover the  actual  cost  of  the  thing  sold,  would  be  to  tempt 
him  to  try  to  profit  in  his  own  wrong,  because,  if  he  failed 
to  make  effectual  the  contract  and  reap  the  profit,  he  would 
at  least  be  without  substantial  injury ;  that  it  would  offer 
temptation  to  try  to  circumvent  the  law,  without  fear  of  sub- 
stantial loss.  But  again,  the  temptation  to  wrong  lies  in  the 
profit  that  comes  from  the  wrong.  Remove  all  hope  of  prof- 
it, and  you  remove  all  temptation  to  do  the  wrong  out  of 
which  the  profit  might  come. 

There  is  no  claim  made  in  this  case  that  there  was  any 
actual  fraud  practiced  by  either  of  the  parties  to  the  trans- 
action out  of  which  this  controversy  grows.  Nothing  waa 
done  in  the  dark,  and  there  was  no  effort  at  concealment 
The  plaintiff  city  has  received  substantial  benefits.  We 
think  the  court  should  have  allowed  the  defendants  to  re- 
cover the  actual  value  of  the  property  received  and  retained 
by  the  plaintiff,  and  that  the  court  erred  in  enjoining  the  de- 
fendants from  receiving  anything  for  the  goods  fumishei 
We  are  not  without  authority  on  this  question  from  our 
own  court.    It  has  support  in  the  holding  of  this  court  in 
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Diver  v.  Keokuk  8av.  Bank,  126  Iowa  691,  700,  which  is 
fully  supported  by  the  reasoning  found  in  Kagy  v.  Inde- 
pendent Diet,  117  Iowa  694.  In  the  last-named  case,  it  is 
said: 

^^There  is  nothing  morally  wrong  or  inequitable  in  say- 
ing to  a  school  district  that  it  must,  pay  a  fair  consideration 
for  benefits  received,  before  it  will  be  permitted  to  repudiate 
an  executed  contract  by  virtue  of  which  it  has  obtained, 
and  continues  to  hold,  something  of  substantial  value." 

In  the  Diver  case,  supra,  it  was  said : 

''We  may  also  concede  that  anyone  interested  might, 
during  fhis  time  [that  is,  while  the  contract  was  execu- 
tory], have  challenged  the  contract  in  proper  and  timely 
proceedings  for  that  purpose.  But  the  question  here  pre- 
sented is  much  broader  than  this.  It  is  this:  May  a  tax- 
payer, after  the  work  has  been  performed,  and  accepted  by 
the  city — there  being  no  actual  fraud  shown — successfully 
resist  payment  therefor  because  of  a  violation  of  Section 
943  of  the  Code?  That  question  was  decided  adversely  to 
appellant  in  Kagy  v.  Independent  Dist,,  117  Iowa  694.'^ 

There  is,  a  decided  conflict  among  the  authorities  up- 
on the  right  of  the  plaintiff  to  recover  under  the  facts  here 
involved,  but  this  court  is  committed  Jo  the  doctrine  here- 
in announced,  and  we  think  the  rule  is  equitable,  and  we 
have  no  disposition  to  depart  from  it. 

For  the  reasons  herein  given,  the  judgment  of  the  dis* 
trlct  court  is  reversed  and  remanded  for  decree  in  ac 
cordance  with  this  opinion. — Reversed  and  remanded. 

Ladd,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


Frank  V.  Brose,  Appellee,  v.  Chicago  Orbat  Western 

Railroad  Company,  Appellant. 

BAZLSOABS:    OnMUing   Accidentfr-^B^ance  on  PrecavtieiUH-Oon- 
1    tritntory  Negligence.    Where  a  person  injured  at  a  railway  crosa- 
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ing  knew  of  the  automatic  signaling  device  at  the  crossing,  and 
was  induced  by  its  failure  to  work  to  believe  the  crossing  safe, 
the  jury  had  a  right  to  consider  that  fact  in  determining  wheth- 
er he  exercised  ordinary  care  in  attempting  to  go  upon  the 
crossing. 

BAILBOADS:  Grossing  Accidents — Signals — ^Negligence— Negative 
2  Testimony.  Where  plaintiff  and  his  companion  testified  that 
they  listened  Intently  for  signals,  before  going  upon  a  railway 
crossing,  and  heard  none,  and  the  train  crew  were  not  examined 
as  witnesses  upon  that  subject,  evidence  held  sufficient  to  go  to 
the  Jury  upon  negligence  in  not  giving  signals. 

Appeal  from  Cerro  Oordo  District  Court. — J.  J.  Clark, 

Judge. 

March  21,  1919. 

Action  for  damages  to  an  automobile,  caused  by  a  col- 
lision thereof  with  one  of  defendant's  trains.  Defendant 
appeals  from  a  judgment  in  favor  of  plaintiff  for  $458.74.— 
Affirmed. 

Blythe,  Markley,  Rule  d  Smooth  and  Carr,  Carr  d  GoXy 
for  appellant. 

Sentieff,  Bliss,  Witwer  d  Sermeff,  for  appellee. 

Stbvbns,  J. — I.  The  argument  of  counsel  for  appel- 
lant is  confined  almost  entirely  to  the  question  of  plain- 
tiff's alleged  contributory  negligence.  The  material  facts 
appearing  in  the  record  are,  in  substance,  as  follows: 

On  the  night  of  November  10,  1916,  while  plaintiff  and 
another  person  were  proceeding  east  in  a  Dodge  touring  car 
on  one  of  the  public  streets  of  Mason  City,  his  car  collided 
with  some  freight  cars  which  were  being  pushed  north  on 
defendant's  main  track  across  said  street.  The  train,  ac- 
cording to  the  testimony  of  defendant's  witnesses,  consist- 
ed of  thirteen  cars  and  an  engine,  which  was  attached  to 
the  south  end  of  the  train,  but  headed  north.  There  was  a 
residence  south  of  the  street,  and  about  30  feet  west  of  de- 
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fendant's  track,  and  another  residence  about  50  feet  far- 
ther west.  There  were  also  some  trees  between  the  first 
house  and  the  track.  There  were  no  street  lights  within  a 
block  east  or  west  of  the  crossing.  Plaintiff's  automobile 
was  equipped  with  headlights,  which,  he  testified,  enabled 
him  to  see  for  a  distance  of  at  least  200  feet  in  front  there- 
of, the  same  spreading  out  across  the  greater  part  of  the 
street.  The  night  was  cold  and  dark,  and  both  plaintiff  and 
the  other  occupant  of  the  car  testified  that  they  looked 
south,  when  about  100  feet  west  of  the  crossing,  and  again 
when  about  40  feet  west  thereof,  but  that  they  did  not  see 
the  cars  with  which  the  automobile  shortly  collided.  There 
was  nothing  but  the  trees  between  the  house  and  track  to 
obstruct  plaintiff's  view  of  the  track  at  the  last  point  of 
observation. 

For  a  considerable  time  prior  to  the  accident,  defend- 
ant had  maintained  an  automatic  electric  signal  gong  at 
the  crossing.  Tt  was  located  immediately  west  of  the  track, 
on  the  north  line  of  the  street;  but  on  the  occasion  in  ques- 
tion, it  was  out  of  order,  and  did  not  ring  as  defendant's 
train  approached  the  street.  Plaintiff  had  frequently  passed 
over  the  crossing  in  question,  and  knew  of  the  automat- 
ic signaling  device,  but  did  not  know  that  it  was  out  of  or- 
der. Both  plaintiff  and  his  companion  observed,  before  at- 
tempting to  cross  the  track,  that  the  signal  bell  was  not 
ringing.  The  testimony  on  behalf  of  plaintiff  tended  to 
show  that  the  automobile  approached  the  crossing  at  a  speed 
of  from  10  to  12  miles  per  hour,  and  that  defendant's  train 
was  being  operated  at  around  Ifi  miles  per  hour.  Plaintiff 
and  the  other  occupant  of  the  car  testified  that  no  lights 
were  visible  upon  any  part  of  the  train ;  that  the  same  could 
not  be  seen,  on  account  of  the  darkness ;  and  that,  although 
they  were  listening  intently,  they  did  not  hear  the  move- 
ment of  the  train.  On  the  other  hand,  defendant's  train 
crew  testified  that  there  was  a  brakeman  with  a  lantern 
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on  each  of  the  two  north  cars,  and  that  same  were  plainly 
visible  to  a  person  upon  the  street  near  the  crossing.  They 
also  testified  that  the  train  was  not  moving  to  exceed  six 
miles  per  hour.  When  a  few  feet  from  the  track,  the  speed 
of  the  automobile  was  increased ;  but  plaintiff  testified  that, 
when  within  about  12  feet  thereof,  the  first  car  of  defend- 
ant's train  came  into  view  upon  the  crossing,  and  that  he 
quickly  set  the  brake,  and  attempted  to  stop  the  automo- 
bile. One  of  the  train  crew  testified  that  he  saw  plaintiff 
coming  toward  the  crossing,  and  signaled  the  engineer  that 
an  automobile  was  approaching  at  a  rapid  rate  of- speed. 
Plaintiff  also  claimed  that  no  whistle  was  blown  or  bell 
rung  for  the  crossing. 

It  will  be  observed,  from  the  foregoing  statement  of 
the  evidence,  that  the  jury  could  have  found  therefrom  that 
plaintiff  looked,  when  at  least  100  feet  west  of  the  crossing, 
and  again  when  within  40  feet  thereof;  that  both  occu- 
pants of  the  car  listened  intently,  but  did  not  hear  the  rat- 
tling of  the  train;  that  no  lights  were  visible  upon  any 
part  thereof;  that,  because  of  the  darkness,  they  were  no- 
able  to  see  it;  and  that  they  relied,  to  some  extent,  upon 
the  failure  of  the  automatic  signaling  device  to  give  warn- 
ing of  the  train's  approach;  that  the  car  with  which  the 
automobile  collided  did  not  come  into  view  until  it  was  re- 
vealed by  the  headlights  of  plaintiff's  automobile;  and  that 
he  was  then  so  close  to  the  track  that  he  was  unable  to 
stop  his  automobile  in  time  to  avoid  the  collision. 

The  duty  of  a  traveler  upon  a  street  or  highway,  upon 
approaching  a  railway  crossing,  to  look  and  listen  for  ap- 
proaching trains,  is,  of  course,  conceded.     Plaintiff  knew 

of  the  automatic   signaling  device  at  the 

1.  Railroads:         crossing,  and  was  quite  naturally  induced, 

dentef^refi^*^        hy  its  failure  to  work,  to  believe  the  crossing 

cautions :  ^c^n-     clear  and  free  from  danger.    The  jury  had 

gence^*^  °^^      a  right  to  take  this  fact  into  consideration, 

in  deciding  whether  plaintiff  exercised  ordi- 
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nary  care  in  attempting  to  go  upon  the  crossing.  Lock- 
ridge  V.  Minneapolis  d  8t.  L.  R.  Co.,  161  Iowa  74 ;  Dusold 
V.  Chicago  G.  W.  R.  Co.,  162  Iowa  441. 

While  plaintiff's  car  was  pretty  thoroughly  demolished, 
neither  he  nor  his  companion  was  thrown  from  the  seat 
of  the  automobile  or  injured.  This  fact  tends  strongly  to 
corroborate  plaintiff's  claim  that  he  was  driving  his  car  at 
a  moderate  speed.  The  question  of  contributory  negligence 
was  clearly  for  the  jury. 

II.  Among  the  grounds  of  negligence  alleged  in  plain- 
tiflTs  petition  was  defendant's  failure  to  ring  the  engine  bell 
at  the  crossing.  The  evidence  offered  to  sustain  this  allega- 
tion consisted  of  the  statement  of  plaintiff 
and  his  companion  that,  while  they  listened 

2.  Railroads: 

crossing  acci-  intently,  before  attempting  to  go  upon  the 
Sv?*te  ^1-^ '  °*^*  crossing,  for  warning  signals,  none  were 
^^'^^-  heard.     In  addition  thereto,  plaintiff  testi- 

fied that  defendant  did  not  customarily 
cause  the  engine  bell  to  be  rung  for  this  crossing.  This  tes- 
timony was  necessarily  less  emphatic  than  would  have  been 
a  positive  statement  that  the  bell  was  not  rung,  but,  never- 
theless, is  of  some  probative  value.  Both  witnesses  Were 
in  full  possession  of  their  sense  of  hearing,  and  listened  for 
the  very  purpose  of  determining  whether  any  warning  sig- 
nal announced  the  approach  of  a  train.  Ordinarily,  one 
thus  sitimted  would  hear  the  customary  signals,  if  given. 
It  is  true,  plaintiff  expressed  doubt  whether  the  ringing  of 
the  bell  could  have  been  heard,  under  the  circumstances; 
but  this  is  not  conclusive.  The  train  crew  were  examined 
as  witnesses  on  behalf  of  the  defendant,  but  were  not  in- 
terrogated upon  this  point.  They  must  have  known  whether 
the  bell  was,  in  fact,  rung  or  not.  Weight  in  other  jurisdic- 
tions has  been  given  to  this  fact.  Haverstick  v.  Pennsylr 
vatvia  R.  Co.,  171  Pa.  101  (32  Atl.  1128) ;  Chicago,  R.  L  d 
P.  R.  Go.  v.  Stepp,  90  C.  C.  A.  431  (22  L.  R.  A.  [N.  S.]  350). 
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We  are  not,  therefore,  disposed  to  hold  that  the  court  com- 
mitted error  by  submitting  this  question  to  the  jury. 

III.  Exceptions  were  taken  to  other  instructions,  but 
they  are  not  urged  in  argument  upon  this  appeal.  Since 
we  And  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be — Affirmed. 

Ladd,  C.  J.,  Qaynor  and  Preston,  JJ.,  concur. 


Bertha  Carr,  Administratrix,  Appellant,  v.  Intbr-Urban 
Railway  Company,  Appellee  and  Cross- Appellant 

KEOUOEKOE:  Last  Clear  Chance  and  Actual  Knowledge.  Actual 
knowledge  of  the  negligence  of  an  injured  party  is  essential  to 
the  application  of  the  doctrine  of  "last  clear  chance,"— not 
reasonable  ability  to  discover  such  negligence. 

Appeal  from  Polk  District  Court. — Chas.  A.  Dudley  and 

Thomas  J.  Guthrie,  Judges. 

March  21,  1919. 

Plaintiff,  who  is  the  surviving  widow  of  John  T.  Carr, 
who  was  killed  about  6  o'clock  A.  M.  on  the  morning  of  De- 
cember 1,  1916,  while  walking  north  on  East  Thirty-third 
Street,  near  the  intersection  thereof  with  Cleveland  Avenue 
in  the  city  of  Des  Moines,  brings  this  action,  as  administra- 
trix of  his  estate.  When  about  on  Cleveland  Avenue,  de- 
ceased met  a  southbound  street  car,  and  stepped  from  be- 
tween the  east  and  west  tracks  of  defendant  onto  the  track. 
When  somewhere  near  the  north  side  of  Cleveland  Avenne» 
he  was  struck  by  a  northbound  interurbau  car,  and  fatally 
injured.  A  trial  was  had  in  the  district  court,  resulting 
in  a  verdict  for  plaintiff.  TJpon^  motion  of  defendant,  the 
verdict  was  set  aside,  and  a  new  trial  granted,  on  account 
of  errors  in  two  instructions.     Both  parties  appeal.    The 
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qaestions  presented  do  not  call  for  a  detailed  statement  of 
the  evidence.  Plaintiff,  having  first  completed  her  appeal, 
is  denominated  the  appellant. — Affirmed. 

Clark,  Byers  d  Hutchinson  and  R,  P.  Thompson,  for  ap- 
pellant. 

W.  H.  McHenry  and  A.  B.  HowUmd,  for  appellee  and 
cross-appellant. 

Stevens,  J. — I.  On  account  of  the  death  of  the  trial 
judge  before  ruling  upon  defendant's  motion  for  a  new 
trial,  same  was  passed  upon  and  sustained  by  Honorable 
Thomas  J.  Guthrie,  one  of  the  judges  of  the  Polk  County 
district  court.  It  was  sustained  upon  the  ground  that  prej- 
udicial error  was  committed  by  the  court  in  two  of  its  in- 
structions to  the  jury.  Argument  of  counsel,  however,  cov- 
ers numerous  exceptions  to  these  instructions  taken  at  the 
time  of  the  trial,  but  not  referred  to  by  the  court  in  its  rul- 
ing upon  the  motion. 

Instruction  No.  7,  which  the  court,  in  passing  upon  the 
motion  for  new  trial,  held  to  be  erroneous,  related  to  the 
doctrine  of  the  "last  clear ,  chance.'^  In  this  instruction, 
the  court  charged  that,  if  the  motorman  saw,  or,  by  the  ex- 
ercise of  reasonable  diligence,  could  have  seen  decedent  in 
time  to  have  warned  him  of  the  approaching  car,  in  time 
to  have,  by  the  exercise  of  reasonable  care  upon  his  part, 
so  controlled  his  car  as  to  prevent  the  accident,  and  he 
failed  to  do  so,  defendant  was  guilty  of  negligence,  even 
though  decedent  was  negligent  in  going  upon  the  track. 

Counsel  for  appellee  contends  that  the  evidence  did  not 
justify  the  giving  of  an  instruction  upon  this  point,  and 
also  that  the  instruction  given  does  not  correctly  state  the 
law.  In  view  of  the  conclusion  reached  herein,  and  the  pos- 
sibility of  a  retrial,  we  refrain  from  discussing  or  express- 
ing an  opinion  as  to  the  sufficiency  of  the  evidence  to  jus- 
tify the  giving  of  an  instruction  upon  this  point,  and  pro- 
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ceed  to  consider  counsel's  exceptions  to  the  court's  state- 
ment of  the  law.  The  "last  clear  chance*'  doctrine,  as  adopt- 
ed in  this  state,  has  often  been  stated  an4  defined  by  this 
court.  In  McConmch  v,  Ottumwa  R,  d  L.  Co.,  146  Iowa 
119,  the  court  said : 

"  The  party  who  has  the  last  opportunity  of  avoiding 
an  accident  is  not  excused  by  the  negligence  of  anyone  else. 
His  negligence,  and  not  that  of  the  one  first  in  fault,  is  the 
proximate  cause  of  the  injury.'  Again,  it  has  been  stated 
in  this  way :  Where  both  parties  are  negligent,  the  one  that 
has  the  last  clear  opportunity  to  avoid  the  accident,  not- 
withstanding negligence  of  the  other,  is  solely  responsible 
for  it;  his  negligence  being  deemed  the  direct  and  proxi- 
mate cause  of  it.'  The  rule  is  bottomed  sometimes  upon  one 
proposition,  and  sometimes  upon  another,  and  sometimes 
upon  both.  The  first  is  that,  in  such  cases,  defendant's  neg- 
ligence, instead  of  being  concurrent,  is  the  sole  and  proxi- 
mate cause  of  the  injury;  and  the  other  is  that  plaintiffs 
negligence  is  no  defense  to  wanton  or  willful  negligence. 
When  bottomed  solely  upon  the  last  proposition,  to  wit 
wantonness  or  willfulness,  it  is  apparent  that  something 
more  than  the  want  of  ordinary  care  is  necessary.  The  in- 
jury must  either  be  willful,  or,  as  said  in  some  cases,  be  due 
to  such  gross  negligence  as  that  wantonness  or  willfnlness 
may  be  inferred.  When  bottomed  upon  the  former  proposi- 
tion,— that  is  to  say,  upon  the  doctrine  that  defendant's 
negligence,  being  last  in  point-  of  time,  is  the  proximate,  and 
plaintiffs  precedent  negligence  the  remote,  cause, — neither 
wantonness  or  willfulness  nor  their  equivalent  need  he 
shown.  But  it  must  appear  in  such  cases  that  plaintiffs 
and  defendant's  negligence  are  not  concurrent  in  point  of 
time.  If  concurrent  in  this  sense,  then  there  can  be  no  re- 
covery, save  where  the  rule  of  comparative  negligence  ob- 
tains." 
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Again,  in  Wilson  v.  Illinois  Cent.  R.  Co.,  150  Iowa  33, 
at  41: 

'The  doctrine  of  last  fair  chance  presupposes  negli- 
gence on  the  part  of  the  party  injured,  and  proceeds  upon 
the  theory  that,  notwithstanding  this  n^ligence,  if  the 
other  party,  being  cognizant  of  that  negligence  and  of  the 
peril  in  which  the  party  had  placed  himself,  failed  to  take 
the  necessary  precautions  to  avoid  injuring  him,  he  is  liable 
on  the  theory  that  he  had  a  fair  chance  to  avoid  the  catas- 
trophe by  the  use  of  ordinary  care,  and  his  failure  to  ex- 
ercise it  is,  in  such  caaes,  the  proximate  cause  of  the  injury. 
It  is  defendant's  subsequent  negligence,  after  discovering 
the  peril,  differing  in  every  essential  from  the  mere  con- 
tinuation of  the  original  negligence,  for  which  he  is  held 
liable."  See  also  PurceU  v.  Chicago  d  N.  W.  R.  Co.,  117 
Iowa  667;  Bourrett  v.  Chicago  d  N,  W.  R.  Co.,  152  Iowa 
579 ;  Wolfe  v.  Chicago  Q.  W.  R.  Co.,  166  Iowa  606 ;  Do- 
herty  v.  Des  Moines  City  R.  Co.,  137  Iowa  358. 

It  will  be  observed,  as  stated  above,  that  the  instruc- 
tion charged  the  jury  that,  if  the  motorman  in  fact  saw  de- 
ceased in  a  position  of  peril,  or  if,  by  the  exercise  of  reason- 
able diligence,  he  could  have  seen  him  in  a  position  of  peril, 
in  time  to  have  avoided  the  injuries,  and  failed  to  do  so, 
then,  notwithstanding  it  also  found  that  deceased  was  neg- 
ligent, its  verdict  should  be  for  plaintiff, — thus  making 
abilily  to  see  the  equivalent  of  seeing. 

Mr.  Justice  JSberwiu,  speaking  for  the  court,  in  Bour- 
rett V.  Chicago  d  N.  W  R.  Co.,  supra,  said : 

'The  doctrine  of  last  chance  is  founded  on  actual  knowl- 
edge of  the  plaintiff's  negligence,  and  this  court  has  con- 
sistently so  held  in  all  cases  where  the  facts  were  similar 
to  the  facts  presented  here,  and  such  holding  has  been  uni- 
form in  nontrespass  as  well  as  in  trespass  cases." 

And  again,  in  WilfUn  v.  Des  Moines  City  R.  Co.,  176 
Iowa  642: 
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'^Of  course,  the  motorman  must  have  seen  the  person  in 
peril  on  the  track  ahead  in  time  to  have  avoided  a  colli- 
sion." 

See,  also,  Wolfe  v.  Chicago  O.  W.  R.  Co,^  supra,  and 
Doherty  v.  Des  Moines  City  R.  Co.,  supra. 

It  will  thus  be  seen  that  the  doctrine  of  "last  clear 
chance"  presupposes  that  the  engineer  or  motorman  bad 
actual  knowledge  of  the  injured  person's  peril,  in  time,  bv 
the  exercise  of  ordinary  care,  to  have  avoided  the  accident 
This  is  equally  true  whether  the  injuries  complained  of  were 
received  upon  a  steam  railroad  or  street  railway.  No  dis- 
tinction exists  in  this  respect. 

Counsel  for  appellant  cites  numerous  of  our  decisions 
which,  he  contends,  sustain  the  instruction ;  but,  upon  care- 
ful analysis,  they. will  be  found  not  to  do  so.  In  Wetsh  «. 
TrirCUy  R,  Co,,  148  Iowa  200,  the  first  of  the  cases  cited  and 
relied  upon  by  appellant  upon  this  point,  the  instruction, 
although  not  set  out  in  the  opinion,  apparently  was  simi- 
lar to  the  instruction  under  consideration.  It  was  sustained 
upon  the  theory  that  the  evidence  tended  to  show  that  the 
motorman  in  fact  saw  the  plaintiff  on  the  track  in  time  to 
have  prevented  the  accident. 

In  Hutchinson,  etc.,  Co.  v.  Des  Moines  City  R.  Co.,  172 
Iowa  527,  the  motorman  testified  that  he  saw  the  auto  truA 
and  driver  before  the  accident,  and,  under  the  facts,  the 
jury  could  have  found,  in  time  to  have  prevented  the  acci- 
dent; while  in  Davidson  Bros.  Co.  v.  Des  Moines  City  B. 
Co.,  170  Iowa  467,  the  court  held  that  the  instruction  com- 
plained of  did  not  submit  the  "last  clear  chance"  rule  to  th€ 
jury,  and  therefore,  this  case  is  not  in  point. 

In  Doherty  v.  Des  Moines  City  R.  Co.,  137  Iowa  358, 
the  writer  of  the  opinion  discussed,  to  some  extent,  the  ^last 
clear  chance"  doctrine,  but  held  that  the  evidence  did  not 
call  for  its  application. 

Bridenstine  v.  Iowa  City  Elec.  R.  Co.,  181  Iowa  1124, 
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is  not  in  conflict  with  the  conclusion  reached  herein.  Nu- 
merous other  cases  cited  need  not  be  considered  separately. 
StiflFice  it  to  say  that  none  of  them  sustain  the  instruction 
in  question. 

Pointing  out  the  distinction  between  the  care  required 
by  the  motorman  in  charge  of  a  street  car  and  the  engineer 
upon  a  steam  railroad,  which  is  important  in  this  connec- 
tion, the  court,  in  Barry  v.  Burlington  R.  d  L.  Oo.y  119  Iowa 
62,  said : 

"The  distinction  between  the  care  required  in  connec- 
tion with  the  running  of  a  railway  train,  operated  on  a  right 
of  way,  as  to  which  the  railroad  company  enjoys  the  ex- 
clusive right  of  possession,  and  the  care  which  should  be  ex- 
ercised in  the  running  of  a  street  car,  operated  in  the  public 
streets  of  a  city,  is  manifest.  Those  operating  a  street  car, 
under  such  circumstances,  are  bound  to  do  so  with  r^ard 
to  the  safety  of  persons  rightfully  upon  the  public  streets; 
for  the  street  car  track,  notwithstanding  its  additional  use, 
remains  a  part  of  the  street." 

And  again,  in  Welsh  v.  Tri-City  R.  Co.,  supra: 

"It  is  well  settled,  however,  that  the  duty  of  the  moto^ 
man  on  a  street  car  to  be  on  the  lookout  for  persons  within 
or  approaching  the  zone  of  danger  is  different  from  that 
of  an  engineer  in  charge  of  a  railway  engine  operated  along 
a  right  of  way,  where  there  is  no  reason  to  anticipate  the 
approach  of  persons  to  the  track." 

See,  also,  Doherty  v.  Des  Moines  City  R.  Co.,  supra; 
Doran  v.  Cedar  Rapids  d  M.  C.  R.  Co,,  117  Iowa  442 ;  Wat- 
son V.  Soone  Elec,  Co.,  163  Iowa  316,  317;  WUflin  v.  Des 
M&ines  City  R.  Co,,  supra. 

Based  upon  the  duty  of  the  motorman  to  keep  a  con- 
stant lookout  ahead,  and  to  each  side  in  front  of  his  car^  for 
vehicles  or  pedestrians  upon  or  about  to  pass  upon  the  track, 
we  have  repeatedly  held,  as  was  said  in  McCormdoh  v.  Ot- 
tumica  R.  d  L,  Co,,  supra,  that,  "as  bearing  upon  the  ques- 
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tioD  as  to  whether  or  not  he  [the  motorman]  did  see,  his 
duty  to  be  on  the  lookout  for  persons  who  may  rightfully 
be  upon  the  track  is  evidence  of  the  fact  that  he  did,  in  fact, 
see  the  party  injured ;"  and  in  Barry  v.  Burlingfon  R.  rf  L. 
Co.,  supra,  the  court  said : 

^'And  in  this  case,  the  finding  of  the  jury  that  the  motor- 
man,  who  was  shown  to  have  been  on  the  front  platform  of 
th/e  car,  from  which  he  could  easily  see  the  surface  of  the 
street  immediately  in  front,  as  he  was  advancing, — and  the 
fact  that  it  was  his  duty,  not  only  under  the  rules  of  the 
company,  which  were  admitted  in  evidence,  but  also  under 
the  general  requirement  of  the  exercise  of  care  in  operating 
the  car, — did  see  the  deceased  in  time  to  have  avoided  the 
fatal  injury  to  him,  would  have  had  support  in  the  evi- 
dence." 

And,  again,  in  Wilfliai  v,  Des  Moines  City  R.  Co.,  the 
court  re-affirmed  its  prior  holding  on  this  question^  as  fol- 
lows: 

^'Of  course,  the  motorman  must  have  seen  the  person 
in  peril  on  the  track  ahead  in  time  to  have  avoided  the  col- 
lision, according  to  the  majority  in  Bourrett  v.  Chicago  d 
N.  W.  R.  Co.,  152  Iowa  579 ;  but  on  the  duty  to  keep  a  look- 
out and  a  clear  field  of  vision  may  be  baaed  a  finding  that 
he  did  see,  in  a  suit  against  a  street  railway.'^ 

The  degree  of  care  required  of  pedestrians  or  drivers  of 
vehicles  about  to  go  upon  a  street  railway  track  is  well 
stated  in  the  following  cases :  Barry  v.  Burlington  R*  d  L 
Co.,  supra ;  Perjue  v.  Citizens'  Elec.  L.  d  O.  Co.,  131  Iowa 
710;  Engvall  v.  Des  Moines  City  R.  Co.,  145  Iowa  660,  561; 
Welsh  V.  Tri-City  R.  Co.,  supra ;  Watson  v.  Boone  Bleo.  Co., 
supra;  WUflin  v.  Des  Moines  City  R.  Co.,  supra. 

Amplification  of  the  rules  stated  in  the  forgoing 
cases  could  amount  to  little  more  than  a  restatement  there- 
of.  It  is  the  duty  of  the  motorman  to  keep  confitant  look- 
out for  pedestrians,  or  the  drivers  of  vehicles,  whose  right  to 
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the  use  of  the  street  is  equal  to  that  of  the  street  railway, 
and  if  he  sees  a  person  in  a  position  of  peril  upon  the  track 
in  time  to  do  so,  he  must  stop  the  car,  or  use  such  other 
means  as  are  available  to  him  to  avoid  injuring  such  per- 
son ;  and  if  it  appears  from  the  evidence  that  he  had  a  clear, 
unobstmcted  view  of  the  track,  the  jury  may  infer,  from  his 
duty  to  keep  a  lookout  ahead,  that  he  in  fact  saw  the  in- 
jured person  in  a  position  of  peril.  This  inference  may,  of 
course,  be  rebutted  by  evidence  to  the  contrary. 

It  follows  that  the  instruction  in  question  was  erro- 
neous in  the  respect  indicated,  and  defendant's  motion  for  a 
new  trial  was,  therefore,  properly  sustained. 

II.  The  other  instruction  relating  to  diverting  cir- 
cumstances, found  erroneous  by  the  court  could  not  have 
been  otherwise  than  confusing  to  the  jury.  Its  meaning  is 
not  clear.  In  view  of  a  possible  retrial  of  the  case,  a  dis- 
cussion of  the  law  of  diverting  circumstances  at  this  time 
could  hardly  be  profitable.  The  evidence  may  not  be  the 
same  upon  a  second  trial.  As  the  ruling  of  the  court  sus- 
taining defendant's  motion  for  a  new  trial  is  affirmed,  it  is 
unnecessary  to  consider  defendant's  appeal.  For  the  rea- 
sons indicated,  the  judgment  of  the  court  below  is — Af- 
ftmied, 

m  _ 

Ladd,  C.  J.,  Evans  and  Qatnor,  JJ.,  concur. 


First  National  Bank  of  Shenandoah,  AppeUee,  v. 
Francis  Drake  et  al..  Appellants. 

OX7ABAKTT:    Dlsdiarge  of  auarantor— Secondary  Uabflity.    Under 
1    Section  306O-al92.  Ctode  Supplement,  1913,  the  guarantor  on  a 
note  is  only  secondarily  liable,  and  therefore,  under  Section 
3060-al20,  Code  Supplement,  1913,  he  is  discharged  by  the  dis- 
charge of  the  principal,  or  prior  party. 
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OXJABANTY:  Iiimltation  of  Actions — ^Nonresident  Guarantor  DIs- 
2  charged  by  Bar  of  Statute  Against  Maker  of  Note.  A  cause  of 
action  which  is  barred  by  the  statute  of  limitations  as  against 
the  maker  of  a  note  is,  by  reason  thereof,  barred  against  the 
guarantor  on  the  same  note,  although  the  guarantor  Is  a  non- 
resident of  the  state,  and  otherwise  there  would  be  no  snaib. 
bar  as  to  him. 

Appeal  from  Page  District  Court. — Thomas  Abthub, 

Judge. 

March  21,  1919. 

Action  upon  a  guaranty  of  a  payment  of  a  promissoiy 
note.  Plea:  The  statute  of  limitations  has  run  against  the 
maker  of  the  note,  and  the  guarantor  is  entitled  to  inyoke 
the  same  statute  in  his  own  behalf.  Judgment  and  de- 
cree for  the  plaintiff  in  the  court  below.  Defendant  ap- 
peals.— Reversed. 

Denver  L.  WUson  and  Thomas  W.  Keenan,  for  appel- 
lants. 

Ferguson,  Barnes  d  Ferguson,  for  appellee. 

Gaynor,  J. — In  this  action,  plaintiff  seeks  judgment 
against  defendant  Francis  Drake,  on  his  guaranty  of  pay- 
ment of  a  certain  note,  and  asks  that  the  conveyance  of  cer- 
tain real  estate  claimed  to  have  been  fraudulently  conveyed 
to  the  defendant  Eliza  Drake  be  set  aside  as  fraudulent. 

It  appears  that,  on  or  about  September  23,  1905,  one  J. 
B.  Sutton  executed  his  promissory  note  to  the  Read-Gwjn^ii 
Bank  of  Imogene,  due  in  six  months  from  date,  and  that 
this  note  was  duly  transferred  to  plaintiff.  At  the  time  the 
note  was  executed,  and  before  it  was  delivered,  Francb 
Drake,  with  others,  guaranteed  its  payment,  in  writing,  on 
the  back  thereof,  in  the  following  words: 

"For  value  received  we  hereby  guarantee  the  payment 
of  the  within  note  at  maturity,  waiving  demand,  notice  of 
nonpayment  and  protest." 
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The  action  against  Francis  Drake  is  upon  this  guar- 
anty. Before  the  commencement  of  this  action,  the  note  was 
barred  by  the  statute  of  limitations  as  to  Sutton.  Before  it 
became  barred,  Francis  Drake  moved  to  California,  and  has 
resided  there  ever  since.  The  action,  therefore,  is  not  biir- 
red,  as  to  him,  under  the  statute.  It  is  claimed,  however, 
that,  inasmuch  as  the  action  on  the  note  was  barred  at  the 
time  this  action  was  commenced,  as  to  J.  B.  Sutton  (the 
maker)  and  his  estate, — for  Sutton  died  in  1912, — it  is 
barred  as  to  him.  No  action  or  proceeding  of  any  kind  was 
ever  had  against  the  principal,  Sutton,  or  his  estate.  It  is 
apparent  that,  if  the  defendant's  contention  is  correct,  and 
the  fact  that  the  statute  has  run  against  Sutton  bars  the 
action  as  to  this  defendant,  the  controversy  is  at  an  end. 
There  is  no  claim  that  Drake  was  other  than  guarantor  of 
the  payment  of  the  note.  There  is  no  claim  that  any  of  the 
consider-ation  passed  to  him.  He  is  sought  to  be  held  upon 
his  guaranty  only.  Sutton  was  primarily  liable  upon  the 
note.  Drake's  guaranty  was  of  the  payment.  He  assumed, 
therefore,  a  secondary  liability.  All  right  to  enforce  pay- 
ment against  Sutton  has  been  lost  by  lapse  of  time,  and  the 
plaintiff  is  without  remedy  against  Sutton  or  his  estate. 
Plaintiff  pleads  no  excuse  for  not  enforcing  his  claim 
against  Sutton  or  his  estate.  Sutton  died  some  time  in 
1912,  and  at  the  time  of  his  death,  was  a  resident  of  this 
state. 

Section  3060-al92,  Ck)de  Supplement,  1913,  provides: 
"The  person  'primarily'  liable  on  an  instrument  is  the 
person  who  hy  the  terms  of  the  instrument  is  absolutely  re- 
quired to  pay  the  same.    All  other  parties 
1.  gcabantt:  are  'secondarily'  liable." 

d\Bcharffe  of 

guarantor:  sec^  In  Ri/iise  17.  Wootetu  140  N.  C.  557,  558, 

ondary   liability. 

the  Supreme  Court,  construing  this  section, 
held  that  a  surety  comes  within  the  definition  of  a  person 
whose  liability  is  primary;   for  he  is,  by  the  terms  of  the 
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instrument,  absolutely  required  to  pay  the  same.  See,  also, 
Coleman  v.  Fuller,  105  N.  C.  328. 

A  surety's  promise  is  to  pay  the  debt.  A  guarantor's 
undertaking  is  to  pay  the  debt  if  the  debtor  cannot  A 
guarantor  is  never  the  maker  of  the  note.  The  undertakmg 
of  a  guarantor  is  collateral.  In  the  case  of  a  surety,  there 
is  a  direct  promise  to  perform  the  original  contract;  while 
a  guarantor's  promise  is  only  to  perform  the  promise  of  an- 
other in  case  he  cannot  perform. 

It  is  true,  in  this  case,  that  the  guaranty  is  absolute,  but 
it  is  the  guaranty  of  the  performance  of  a  contract  made 
by  another.  It  is  a  guaranty  that  the  other  will  pay  what 
he  has  contracted  to  pay  in  the  original  obligation.  It  is 
true  that  the  defendant  waived  demand,  notice,  and  pro- 
test, yet  he  stood  as  one  pledging  his  credit  to  secure  the 
obligation  of  another.  BKs  promise  was,  therefore,  collat- 
eral to  the  promise  of  the  other.  The  original  promise  of 
the  maker  was  to  pay.  The  promise  of  the  guarantor  was 
that  the  maker  would  pay.  He  made  no  direct  promise  to 
pay.  The  simple  legal  import  of  his  promise  was  to  pro- 
tect the  promise  of  another;  to  make  good  the  promise  of 
the  other.  His  promise,  therefore,  though,  in  a  sense,  orig- 
inal and  absolute,  was  collateral,  and  his  liability  secondary. 
All  right  to  enforce  the  agreement  of  the  original  promisor 
has  been  lost  by  lapse  of  time.  Section  3060-al20,  Code 
Supplement,  1913,  provides  that  a  person  secondarily  liable 
on  the  instrument  is  discharged  by  the  discharge  of  a  prior 
part;^'.  See  2  Randolph  on  Commercial  Paper  (2d  Ed.), 
Chapter  26,  Section  849,  in  which  it  is  said : 

"A  guaranty  is  a  promise  to  answer  for  the  payment  of 
some  debt  or  the  performance  of  some  duty  in  case  of  the 
failure  of  another  person  who  is  liable  in  the  first  instance. 
A  guarantor  differs  from  a  surety  in  this :  that  a  surely  i« 
liable  absolutely  as  principal  upon  default." 

See  Ayres  v,  Findley,  1  Pa.  St.  501. 
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"But  he  [guarantor]  undertakes  to  pay  the  note  if  he  is 
called  upon  to  do  so  within  a  reasonable  time  after  its  ma- 
turity and  dishonor.'*  Parhman  v.  Brewster,  15  Gray 
(Mass.)   271. 

In  Moore  v.  Holt,  10  Gratt.  (Va.)  284,  it  is  said: 

^'A  guaranty  is  a  collateral  engagement  or  undertaking 
to  be  responsible  for  the  debt  of  another  upon  his  failure  to 
perform  his  engagement.  The  surety's  promise  is  to  pay  a 
debt  which  becomes  his  own  debt,  when  the  principal  fails 
to  pay  it.  *  *  *  But  the  guarantor's  debt  is  always  to 
pay  the  debt  of  another."    2  Parson  on  Notes  &  Bills,  118. 

The  author  says,  also,  that  the  surety's  undertaking 
is  to  pay  if  the  debtor  cannot. 

A  surety  is  usually  bound  with  his  principal,  in  the 
same  instrument,  executed  at  the  same  time  and  on  the 
same  consideration.  He  is  an  original  promisor  and  debtor 
from  the  beginning.  Usually,  he  will  not  be  protected  ei« 
ther  by  a  mere  indulgence  of  the  principal  or  by  want  of 
notice  of  default  of  the  principal,  no  matter  how  much  he 
may  be  injured  thereby. 

In  Keama  v.  Montgomery,  4  W.  Va.  29,  40,  it  is  said: 

'The  contract  of  a  guarantor  is  collateral  and  secon- 
dary. It  differs  in  that  respect  generally  from  the  contract 
of  a  surety  which  is  direct;  and  in  general,  the  guarantor 
contracts  to  pay,  if,  by  the  use  of  due  diligence,  the  debt 
cannot  be  made  out  of  the  principal  debtor,  while  the  sure- 
ty undertakes  directly  for  the  payment,  and  so  is  respon- 
sible at  once  if  the  principal  debtor  makes  default" 

A  guaranty  is  a  contract  by  one  person  to  another  for 
the  fulfillment  of  a  promise  of  a  third  person.  Andrews 
d  Co.  V.  Tedford,  37  Iowa  314.  A  guarantor  is,  in  a  sense, 
a  surety,  and  may  avail  himself  of  any  defense,  to  the  same 
extent  as  the  principal.  Conger  &  Midhael  r>.  Babhei,  67 
Iowa  13.  A  guarantor  is  one  who  becomes  bound  for  a 
prior  or  collateral  contract  upon  which  the  principal  alone 
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is  bound.  A  surety  is  one  who  joins  with  his  principal  in 
the  execution  of  a  contract,  and  becomes  primarily  liable 
thereon.  A  guarantor  is  not  primarily  liable  upon  his  prin- 
cipal's contract,  and  only  becomes  liable  upon  default  of  the 
latter.    Singer  Mfg.  Co,  v.  lAttler,  56  Iowa  601. 

We  have  said  this  much  because  we  think  this  case  is 
controlled  and  ruled  by  what  was  said  by  this  court  in 
Auchamptmgh  v.  Schmidt,  70  Iowa  642,  in  which  it  wag 

held  that  a  claim  which  is  barred  by  the 
2.  guaeawtt:  Urn-  statute  of  limitations,  as  against  the  prin- 

Itatton  or  ac-  >  o  r 

tionsrnon-  ttipal  debtor,  is,  by  reason   thereof,  barred 

resident  guar-  ^  ?       ?      j  ? 

b?%'a?*'o?"tot^  ^^^^  ^®  against  the  surety.  In  that  case, 
makePof*note.  ^^^^  ^^^  ^^^  ^^  '^^^f  t^®  surety  was  E  non- 
resident, and  as  to  him,  under  the  statute, 
the  suit  was  not  barred.  The  maker  of  the  note,  however, 
was  a  resident  of  this  state,  and  as  to  him  an  action  was 
barred.  The  surety  pleaded  the  bar  against  the  maker  as 
available  to  himself  as  surety,  and  his  contention  was  sus- 
tained. This  case  has  stood  unchallenged  in  this  court  over 
30  years.  Some  cases,  however,  hold  to  a  diflterent  doctrine. 
See  Willis  d  Bro,  v.  Chotomng,  90  Tex.  617  (40  S.  W.  396, 
50  Am.  St.  842,  and  notes  to  the  ease  as  reported  in  59  Am. 
St.).  See,  also,  12  Ruling  Case  Law,  under  the  head  of 
"Guaranty,"  Sections  52  and  55. 

We  see  no  reason,  however,  for  departing,  at  this  time, 
from  the  holding  in  the  Auchampaugh  case,  supra.  Nor  is 
there  any  sound  reason  why  the  rule  as  laid  down  in  this 
case  does  not  apply  to  a  guarantor.  He,  like  the  surety,  may 
avail  himself  of  any  defenses  that  were  open  to  his  prin- 
cipal. By  the  laches  of  the  plaintiff,  the  maker  and  his  es- 
tate have  been  relieved  of  the  obligation  of  the  original  con- 
tract. As  said  in  the  Auohamipaugh  case,  the  original 
maker  is  relieved  from  setting  up  any  meritorious  defense 
which  he  may  have  had,  and  his  estate  is  permitted  to  rely 
upon  the  technical  defense  of  the  statute  alone.    His  estate 
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was,  therefore,  no  longer  under  obligation  to  preserve  the 
evidence  of  the  meritorious  defense^  if  any;  so  the  court 
will  not  inquire  whether  he  had  a  meritorious  defense. 
The  statute  is  a  statute  of  repose/  It  follows,  from  the 
logic  of  that  case,  that  this  guarantor,  who  had  a  right  to 
set  up  any  defense  which  the  original  maker  of  the  note 
might  have  urged  against  the  note,  is  also  not  required  to 
preserve  the  evidence  of  that  defense  after  the  prinoipal 
was  not  bound  to  do  so. 

All  the  reasons  that  support  the  Aiu)hwinpaiigh  case 
can  be  urged,  with  even  greater  reason^  in  favor  of  the  guar- 
antor. Following  the  rule  in  the  Auchampa/ugh  case^  we 
think  the  court  was  wrong  in  entering  judgment  against 
this  defendant  His  plea  should  have  been  sustained  and 
the  cause  dismissed.  As  plaintiff  had  no  enforcible  claim 
against  this  defendant,  it  is  immaterial  whether  the  trans- 
fer of  the  real  estate  was  made  to  the  other  defendant  with- 
out consideration  or  not.  The  cause  is  reversed,  with  direc- 
tion to  sustain  defendant's  plea  of  the  statute  of  limitations, 
and  to  dismiss  the  cause  as  to  both  defendants. — Reversed. 

Ladd,  C.  J.,  Evans  and  Prbston,  JJ.,  concur. 


E.  J.  Heisel,  Appellee,  v.  Minneapolis  &  St.  Louis  Rail- 
road Company  et  al.,  Appellants. 

OASBIEBS:  Carriage  of  Live  Stock — ^Delay  by  Initial  Carrier.  In 
1  an  action  by  sbipper  for  damage  to  shipment  of  horses,  due  to 
delay,  against  the  initial  and  connecting  carriers,  where  the  neg- 
ligence of  the  initial  carrier  contributed  to  the  delay,  although 
the  greater  part  of  delay  was  on  the  line  of  the  connecting  car- 
rier, it  could  not  be  held,  as  a  matter  of  law,  that  there  was  no 
liability  on  the  part  of  the  initial  carrier. 

CABBIBB8:    Carriage  of  Live  Stock-— Twenty-Bight  Hour  Law— 
2  Svidence.    Where  an  initial  carrier  had  in  its  possession  a  ship- 
ment of  horses  less  than  28  hours,  it  was  error  to  submit  to  the 
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jury,  as  against  it,  the  issue  of  negligence  in  not  unloading  the 
shipment  as  required  under  the  28-hour  law. 

CABBIEBS:     Carriage  of  Live  Stock — Shipping  Ck>ntract— With  S6»- 

3  sonable  Dispatch— Evidence.  Where  the  shipping  contract  pro- 
vided that  the  carrier  was  not  required  to  transport  shipment  of 
horses  on  any  particular  train,  or  for  any  particular  market,  or 
otherwise  than  with  reasonable  dispatch,  the  statement  of  the 
carrier's  agent  as  to  the  time  when  the  shipment  would  reach 
its  destination,  not  offered  or  admitted  as  tending  to  show 
any  other  contract,  was  competent  and  material,  as  bearing  upon 
the  question  whether  the  shipment  had  been  carried  with  reason' 
able  dispatch,  and  was  not  inadmissible  as  tending  to  show  a 
promise  of  special  facilities,  or  as  varying  the  terms  of  a  writ- 
ten contract. 

TRIAL:     Instructions — Damages  to  Shipment  of  Horses — ^Provlnce  of 

4  Jury.  An  instruction,  in  action  for  damages  to  shipment  of 
horses,  as  to  damages,  based  upon  the  fair  market  value,  held 
proper,  and  not  as  making  the  evidence  Introduced  conclusive 
on  the  Jury. 

APPEAL  AND  EBAOB:     Exclusion  of  Question— Failure  to  Show 

5  What  Answer  Would  Have  Been.  Where  the  records  fall  to  show 
what  the  answer  to  a  disallowed  question  would  have  been,  no 
error  Is  presented  on  appeal. 

OABBIEBS:     Carriage  of  Live  Stock — Twenty-Eight  Hour  Law— Duty 

6  Not  Dependent  on  Demand  of  Caretaker.  The  duty  of  the  car- 
rier to  unload  a  shipment  of  live  stock  under  the  28-hour  lair 
Is  not  in  any  way  affected  by  the  fact  that  the  caretaker  with 
the  horses  fails  to  demand  that  they  be  unloaded. 

CABBIEBS:     Carriage  of  Live  Stock — ^Knowledge  of  Time  in  Oar- 

7  riage  over  Other  Line— <)arr3ring  with  Due  Diqiatch.  Where 
the  connecting  carrier,  to  whom  a  shipment  of  hoises  was  trans- 
ferred by  an  initial  carrier,  knew,  at  the  time  of  their  delivery 
to  it,  that  the  shipment  had  been  in  the  course  of  carriage  for 
24  hours,  it  should  have  realized  that  reasonable  care  for  the 
carriage  over  the  remainder  of  the  route  required  that  the  car 
be  picked  up  and  forwarded  with  all  due  dispatch. 

CABBIEBS:    Carriage  of  Live  Stock — ^Delay  in  Shipment — Sufficiency 

8  of  Evidence.  Evidence  reviewed,  and  held  sufficient  to  sustain 
finding  that  delay  of  connecting  carrier  was  proximate  cause  of 
injury  to  horses,  In  action  for  damages  due  to  delay  in  shipment 
of  horses. 
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Appeal  from  Mahaska  District  Court, — J.  F.  Talbott, 

Judge. 

Maech  21,  1919. 

Action  at  law  to  recover  damages  ob  account  of  al- 
leged negligence  in  the  transportation  of  freight.  Judg- 
ment for  plaintiff,  and  defendants  appeal. — Reversed  in 
part;  affirmed  in  part 

F.  W.  Sargent  and  Burrell  d  Devitt,  for  appellants. 

McCoy  d  McCoy  and  8.  V.  Reynolds,  for  appellee. 

Weaver,  J. — The  plaintiff  is  a  dealer  in  horses,  at  Fre- 
mont, Mahaska  County,  Iowa,  a  station  on  the  line  of  the 
Minneapolis  &  St.  Louis  Railroad  Company,  a  common  car- 
rier. The  Chicago,  Rock  Island  &  Pacific  is  also  a  common 
carrier,  on  whose  line  in  Kossuth  County  is  the  station  of 
Titonka.  At  the  time  now  in  question,  the  property  and 
business  of  the  last-named  company  were  in  the  charge 
and  control  of  a  receiver,  Jacob  M.  Dickinson.  For  conve- 
nient reference  in  this  opinion,  the  last  above-named  carrier 
will  be  spoken  of  as  the  "Rock  Island  Company,"  and  the 
other,  as  the  "M.  &  St.  L:'  At  7 :00  o'clock  A.  M.  of  Octo- 
ber 22,  1915,  plaintiff  delivered  to  the  Rock  Island  Com- 
pany at  Titonka  six  stallions,  to  be  transported  to  Fremont. 
The  route  contemplated  and  followed  was  over  the  Rock  Is- 
land from  Titonka  to  a  connection  with  the  M.  &  St.  L.  at 
Abbott  Junction,  and  thence  over  the  latter  road  to  Fre- 
mont, a  distance  of  189  miles.  The  car  arrived  at  Fremont 
at  3:20  P.  M.,  of  October  24,  1915,  and  the  horses  were  de- 
livered to  plaintiff  at  5  P.  M.  of  that  day,  making  a  period  of 
58  hours  between  the  beginning  of  the  journey  and  the  de- 
livery at  the  destination,  during  which  time  the  carrier  did 
not  unload  the  horses  for  rest,  water,  or  feeding. 

On  delivery  of  the  animals  at  Fremont,  and  the  pay- 
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ment  of  charges,  the  agent  of  the  M.  and  St.  L.  at  Fremont 
receipted  the  freight  bill  in  the  following  form : 

"Keceived  payment  for  the  company  191 

Total  f40.55.    Badly  delayed  in  transit. 

"J.   A.   Page,   Agent. 
"Per  J.   A.  P.,  Cashier." 

It  appears  without  substantial  dispute  that,  when  re- 
ceived at  Fremontv  the  horses  all  appeai^ed  stiff  and  wom; 
that  one  was  then  sick,  and  died  within  a  day  or  two;  and 
that  another  developed  pneumonia,  and  was  under  treat- 
ment for  a  considerable  period.  Thereafter,  plaintiff  gave 
to  each  of  the  defendants  written  notice  of  his  demand  for 
damages  which  he  alleged  he  had  sustained  by  reason  of 
the  unreasonable  delay  in  the  transportation  of  his  horses 
and  the  failure  of  the  said  carrier  to  unload  the  horses,  as 
provided  by  law.  After  some  ineffectual  effort  at  an  adjust 
ment  of  the  claim,  the  plaintiff  brought  his  action  at  law, 
March  17,  1916. 

Tn  his  petition,  he  sets  forth  the  fact  of  the  shipment, 
and  alleges  that  the  usual  time  required  for  the  transporta 
tion  did  not  exceed  15  hours;  that,  in  disregard  of  the  car- 
rier's duty  in  this  respect,  the  trip  was  not  completed  for  a 
period  of  nearly  60  hours;  and  that  in  violation  of  their 
statutory  obligations  not  to  keep  the  horses  confined  in  the 
car  more  than  28  hours  at  a  time  without  unloading  for 
rest,  defendants  did  not  unload  them  at  any  time  dnring 
said  transportation;  and  that,  as  a  result  of  such  nejr-i- 
gence  and  violation  of  law,  plaintiff  sustaineil  damages  to 
the  amount  of  ^1,500,  for  which  he  demands  a  recovery. 

The  defendants  deny  the  allegations  of  the  petition,  set 
up  the  written  contract  for  the  shipment,  and  allege  their 
own  compliance  therewith  in  all  respects.  They  further 
plead  that  a  caretaker  employed  by  the  plaintiff  accompanied 
the  shipment,   and   that,   if  the  horses  were  damaged  in 
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transit,  it  was. due  to  his  fault,  and  not  to  that  of  the  de- 
fendants. ' : 

There  was  a  trial  to  a  jury,  and  a  verdict  returned 
for  the  plaintiff  for  ?1,350. 

As  the  liability  of  the  several  defendants  upon  the 
claim  asserted  by  the  plaintiff  is  not  necessarily  identical 
or  co-extensive,  we  shall  consider  the  issues  separately. 

I.  There  is  some  question  raised  as  to  the  effect  of  the 
receivership  upon  the  liability  of  the  Rock  Island  Company ; 
but,  in  view  of  our  conclusion  hereinafter  stated,  we  think 
it  unnecessary  to  pass  upon  that  question.  If  this  com- 
pany (or  its  receiver)  is  to  be  held  liable,  it  must  be  be- 
cause of  some  failure  of  duty  which  is  owed  to  the  plain- 
tiff, and  not  because  of  any  act  or  omission  on  the  part  of 
the  .M.  &  St.  L.  after  the  car  was  delivered  into  its  custody. 
In  other  words,  to  recover  from  the  Rock  Island,  it  must  be 
because  of  its  own  independent  negligence,  or  because  from 
its  negligence,  in  combination .  with  the  negligence  of  its 
codefendant,  the  alleged  injury  to  the  horses  was  received. 
It  will  be  observeil  from  the  foregoing  statement  of  the 
issues  that  plaintiff  bases  his  claim  to  recovery  on  two 
grounds:  (1)  That  there  was  unreasonable  delay  in  the 
transportation;  and  (2)  that  the  horses  were  confined  in 
the  car  more  than  28  hours,  without  being  unloaded  for 
rest,  as  provided  by  statute. 

The  trial  court  submitted  both  issues  to  the  jury,  as 
against  both  defendants.  The  verdict  was  general  in  form 
against  both.  The  Rock  Island  Company  insists  that  the 
evidence  is,  as  a  matter  of  law,  insufficient  to  charge  it  with 
responsibility  for  the  delay  in  the  transportation  or  the  re- 
tention of  the  horses  in  the  car  for  more  than  28  hours. 

So  far  as  relates  to  the  delay  above,  it  is  accepted  with- 
out dispute  that  the  train  from  Titonka  was  at  least  two 
hours  behind  its  scheduled  time  in  arriving  at  Abbott  Junc- 
tion, where  the  car  was  delivered  to  the  M.  &  St.  L.    It  was 
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due  at  that  point  at  7 :05  A.  M.,  in  time  for  the  car  to  have 
been  taken  up  by  a  freight  train  due  to  pass  the  junction 
south  on  the  M.  &  St.  L.  at  7 :40  A.  M.,  and  to  reach  Mar- 
shalltown  at  10:45  A.  M.,  in  time  for  a  connection  there 
which  would  land  the  shipment  at  Fremont  during  the  after- 
noon of  the  same  day. 

That  there  was  an  unreasonable  delay  in  the  trans- 
portation from  Titonka  to  Fremont  is  scarcely  open  to 
doubt,  and  there  was  evidence  from  which  the  juiy  could 

properly  find  tliat  the  failure  of  the  Rock 
X.  cabsibm:  car-     Island  to  deliver  the  shipment  to  the  M,  & 

rlage  of  live 

stock :  delay  by    St.  L.  ou  time  Contributed  thereto.     It  fol 

initial  carrier. 

lows,  therefore,  that  the  court  could  not 
properly  hold,  as  a  matter  of  law,  that  the  Rock  Island  in- 
curred, no  liability  for  the  injury  resulting  from  the  delay, 
although  the  greater  part  of  such  delay  was  suffered  on  the 
line  of  the  other  defendant. 

But  when  we  take  up  the  Rock  Island's  further  objec- 
tion, that  the  court  erred  in  submitting  to  the  jury  the 
question  of  that  company's  liability  for  the  confinement  of 

the  horses  in  the  car  for  more  than  2S  hours, 

2.  cabsibbs  :  car-     without  unloading  them  for  rest,  the  ap 

stoS  -.^twenty,     pellee's  case  is  much  less  clear.    As  we  have 

eight  hour  ^_  .    ,  i_       ^.i. . 

law:  evidence,  seen,  the  car  was  taken  up  by  this  com- 
pany at  Titonka  at  7 :00  A.  M.  of  October  22d, 
and  was  due  at  Abbott  Junction  at  7:05  A.  M.  of  October 
23d,  an  interval  of  but  24  hours  and  5  minutes.  It  was,  in 
fact,  placed  upon  the  M.  &  St.  L.'s  transfer  track  at  9 :10  A. 
M.,  making  the  entire  time  during  which  the  shipment  was 
in  the  hands  of  the  Rock  Island,  26  hours  and  10  minutes. 
About  an  hour  after  it  was  placed  on  the  transfer,  an  M. 
&  St.  L.  train,  arriving  from  the  north,  hitched  onto  the  car 
in  question,  moved  it  about,  but  finally  went  on,  leaving  it  | 
at  the  junction.  From  all  this,  it  seems  certain  that  the 
entire  period  during  which  the  car  of  horses  was  actually 
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or  constmctirely  in  the  possession  of  the  Rock  Island  did 
uot  exceed  28  hours.  It  must  be  said,  therefore,  that  there 
is  no  evidence  of  a  violation  by  this  company  of  the  statute 
prescribing  that  limit  to  the  carriage  of  live  stock  without 
unloading;  and  this  issue,  as  against  it,  should  not  have 
been  submitted  to  the  jury. 

II.  The  shipping  contract  provides  that  the  carrier 
does  not  agree  to  transport  the  shipment  on  any  particu- 
lar train,  or  in  time  for  any  particular  market,  or  otherwise 

than  with  reasonable  dispatch.    On  the  trial 

^'  rtt"'""iive""    ^^ow,  the  plaintiff  was  permitted  to  show, 

?JSt^ict^*''wi?h     over  the  defendant's  objections,  •  that,  in  ap- 

JSt?h"evidence.  pljing  to  the  Station  agent  at  Titonka,  to 

arrange  for  the  shipment  of  the  horses,  he 
inquired  of  the  agent  of  the  time  when  the  horses  would  ar- 
rive at  Fremont,  and  the  agent  informed  him  that,  if  ship- 
ped by  way  of  Abbott  Crossing,  they  would  reach  their  des- 
tination on  the  morning  of  October  23d.  Error  is  assigned 
upon  admission  of  this  evidence,  as  being  in  violation  of  the 
law  which  prohibits  the  furnishing  of  extra  or  special  facili- 
ties to  one  shipper,  which  are  not  extended  to  shippers  us- 
ually ;  also  as  tending  to  vary  the  terms  of  the  written  con- 
tract, which  provides,  as  above  stated,  that  the  carrier  did 
not  undertake  to  transport  the  shipment  by  any  particu- 
lar train  or  for  any  particular  market. 

The  objection  is  not  well  taken.  The  evidence  was  not 
offered  or  admitted  as  tending  to  show  any  other  contract 
than  the  one  embodied  in  the  writing.  While  the  carrier 
did  not  undertake  to  carry  this  shipment  by  any  particular 
or  designated  train,  or  in  time  for  any  particular  market,  it 
did  undertake  to  transport  it  with  "reasoucible  dispatch." 
Indeed,  had  the  writing  not  expressed  it,  that  obligation 
would  still  be  implied,  as  a  matter  of  law.  Failure,  if  any, 
to  observe  such  obligations  was  negligence,  and  testimony 
of  statements  and   representations  of  the  carrier  to   the 
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shipper  as  to  the  time  required  for  the  performance  of  the 
duty  it  assumed,  was  competent  and  material  evidence  on 
the  issue  of  negligence.  10  Corpus  Juris,  Section  434,  p.  302; 
Missoiin,  K.  d  T,  R,  Co,  v.  Stanfield,  40  Tex.  Civ.  App.  385 
(90  S.  W.  517)  ;  Hloop  v,  Waha^h  R,  Co.,  117  Mo.  App.  204 
(84  S.  W.  111). 

It  also  has  some  bearing  on  the  situation  in  this  partic- 
ular case  that  the  shipping  contract  was  not  reduced  to 
writing  or  signed  and  delivered  until  after  the  shipment 
had  been  delivered,  and  was  in  its  course  of  transit  and  at 
the  town  of  Gamer.  The  testimony  objected  to  was  not  ob- 
noxious to  the  rule  against  parol  evidence  to  change  or  add 
to  the  terms  of  a  written  contract,  nor  does  it  in  the  least 
tend  to  show  any  undertaking  or  promise  to  extend  to 
plaintiff  any  special  favor,  facility,  or  advantage  not  as- 
corded  to  the  public,  or  shippers  in  general. 

III.  Error  is  assigned  upon  the  giving  of  Paragraph 
19  of  the  court's  charge  to  the  jury,  reading  as  follows: 

"If  you  find  for  the  plaintiff,  and  that  he  is  entitled  to 
recover  for  the  loss  of  the  stallion  that  died,  you  will 
allow  him,  as  damages  therefor,  the  reasonable,  fair  mar- 
ket value  of  said  stallion,  as  shown  by  the 
4.  Trial  :  instruc-  evidence ;  and  if  you  find  that  he  is  entitled 
to*°h'ipment^of  to  Tccovcr  for  the  iujury  to  the  other  stal- 
of  jury.  lions,  you  will  allow  him  as  damages  the 

differences  between  the  reasonable,  fair 
value  of  said  stallions  in  the  condition  they  were  in  imme- 
diately after  transportation,  as  shown  by  evidence,  and  the 
reasonable,  fair  value  of  said  stallions  as  it  would  have  been 
had  they  been  transported  and  delivered  to  plaintiff  with- 
out negligence  on  the  part  of  the  defendants  in  transporta- 
tion, as  shown  by  the  evidence." 

The  exception  taken  to  this  instruction  is  that  it 
"makes  the  evidence  of  value  conclusive  on  the  jury,"  and  is, 
therefore,  inconsistent  with  our  holding  in  Foiole  v.  Par- 
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sons,  160  Iowa  454,  and  others  of  that  class,  where  it  is 
said,  in  substance,  that  testimony  as  to  values  and  expert 
testimony  generally  upon  such  subjects  is  not  necessarily 
conclusive,  but  that  jurors,  in  disposing  of  the  question, 
may  exercise  their  judgments  as  reasonable  men,  in  the 
light  of  common  knowledge  and  the  common  experiences 
of  mankind. 

The  objection  indicates  a  lack  of  appreciation  of  the 
nile  so  invoked,  or  a  desire  that  we  shall  extend  it  far  be- 
yond what  any  authority  has  yet  held.  No  precedent  cited 
gives  any  support  to  the  idea  that,  without  any  evidence 
on  the  subject,  the  jury  may  proceed  to  assess  values  or 
damages,  guided  only  by  the  inner  light  of  its  own  judg- 
ment ;  but  rather,  the  question  of  values  being,  in  the  last 
analysis,  a  question  of  opinion  and  judgment  only,  the 
jurors  are  not  required  to  accept  the  estimate  of  any  one 
or  more  witnesses  as  conclusive,  but,  taking  into  consider- 
ation such  testimony,  and  all  of  it,  and  giving  it  that  weight 
and  influence,  much  or  little,  to  which  they  believe  it  fairly 
entitled,  under  all  the  proved  facts  and  circumstances,  they 
may  therefrom, — that  is,  from  the  evidence  in  the  case, — 
reach  that  conclusion  which  best  satisfies  their  own  judg- 
ments, whether  it  does  or  does  not  coincide  with  the  views 
expressed  by  any  particular  witness.  In  every  case,  a 
proper  verdict  upon  any  disputed  question  of  fact  is  one 
which  depends  upon  the  evidence  for  its  justification.  The 
instruction  here  challenged  is  in  strict  accord  with  this  view, 
and  the  objection  thereto  cannot  be  sustained. 

Had  the  appellant  desired  the  court  to  go  further,  and 
give  more  particular  attention  to  the  rule  applied  in  the 
Powle  case,  supra,  and  in  Moore  v,  Chicago,  R.  I,  d  P.  R, 
Co.,  151  Iowa  353,  360,  the  court  might  very  properly  have 
granted  the  request;  but  the  verdict  as  it  stands  shows  no 
error. 

The  instruction  as  given  does  not,  as  counsel  argues, 


^  I 
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deprive  the  jury  of  power  to  pass  on  the  weight  of  such 
opinion  evidence,  nor  does  it,  in  substance  or  eflPect,  tdl 
the  jury  that  the  evidence  of  value  was  conclusive. 

IV.  Upon  his  cross-examination,  the  plaintiff  was 
asked  what  he  paid  for  the  stallions  at  Titonka,  and  upon 
plaintiflPs  objection,   the   evidence  was   excluded.     There 

is  nothing  in  the  record  to  indicate  what 

5.  Appeal  and        the  witness  would  have  answered,  had  he 

sion  of^quefl-      been  permitted  to  speak,  nor  did  appellants 

tlon :  failure  to,  ^       .        ,  *^^*  m    t  j. 

show  what  an-     show  or  offer  to  show  what  they  expected  to 

■wer  would  have  .  .... 

been.  develop  or  disclose  by  the  evidence  m  this 

respect.  While  the  court  might  very  well 
have  overruled  the  objection  and  allowed  the  witness  to 
answer,  it  is  thoroughly  well  settled  that  a  record 
such  as  here  made  shows  no  reversible  error.  Arnold  9. 
Livingston,  155  Iowa  601,  606;  Porter  v.  Moles,  161 
Iowa  279,  281 ;  Oittings  v,  Dunc<m,  164  Iowa  373 ;  Woods 
Co.  V.  Chicago,  R.  I,  d  P.  R.  Co.,  161  Iowa  639,  641. 

V.  It  appears  affirmatively  that  neither  defendant  hafl 
any  facility  or  convenience  for  unloading  and  resting  stock 
at    Abbott    Crossing.     There   is   no    showing   that,   after 

taking  the  car  into  its  possession,  the  M.  k 
St.  L.,  by  its  agents  or  trainmen,  put  the 

e.  Carbibes:  car-  >      .^  &  y   f 

riage  of  live       ear  anvwhere  into  position  to  be  unloaded 

stock !   twenty-  " 

d*^y  noT  de-*"^ '  ^^^^^  ^*  finally  reached  Fremont,  or  that 
m^rof  Ta4f'  they  or  any  of  them  at  any  time  offtered  or 
**^®''  proposed  to  the  caretaker  so  to  do.    The 

plaintiff  himself  was  not  with  the  shipment,  and  there 
is  no  evidence  that  he  requested  or  directed  the 
carriers  to  ignore  the  provisions  of  the  statute,  or  that  he 
authorized  the  caretaker  so  to  do,  or  that  the  caretaker  did, 
in  fact,  request  or  direct  such  course  of  action  by  the  car- 
rier. The  most  that  is  urged  in  argument  is  that  the  care^ 
taker  did  not  demand  that  the  horses  be  unloaded  and  refut- 
ed, and  because  of  this  failure  so  to  do,  the  plaintiff  cannot 
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complain  of  the  negligence  of  the  carriers.  The  duty  of  the 
carrier  to  obey  the  statute  was  not  at  all  dependent  on  a 
demand  by  the  plaintiff's  servant.  Plaintiff  had  the  right, 
in  delivering  the  shipment  to  the  carrier,  to  assume  that  the 
carrier  would  obey  the  law.  Even  an  agreement  between  the 
caretaker  and  the  carrier  to  disobey  the  law  would  not  affect 
the  plaintiff's  rights^  unless  it  should  appear  that  the  care- 
taker was  acting  by  his  authority;  the  carrier  cannot  be 
allowed  to  escape  liability  for  its  disobedience  of  a  manda- 
tory law  because  of  a  failure  to  protest  by  the  servant  of 
one  who  suffers  injury  therefrom.  Furthermore,  the  court 
did  instruct  the  jury  that  the  defendant  was  not  bound  to 
unload  the  horses  if  they  were  carried  in  a  car  that  afford- 
ed them  proper*  space  and  oppportunity  to  rest. 

VI.  But,  passing  the  question  of  negligence  in  failing 
to  unload  the  horses  en  route,  the  negligence  of  the  M.  & 
St.  L.  in  failure  to  forward  the  shipment  with  reasonable 

diligence  and  promptness  is  so  clearly  dem- 
7.  CABRIEB8 :  car-    onstrated  that  other  issues  become  of  sec- 

rUige  of  live 

»tock:  knowi-      ondarv  importance.    That  there  was  such  a 

edge  of  time  In  ^         i^ 

oth?r*Biie^^car.  ^^^^^^^e  was  distinctly  recognized  by  the  car- 
d^tcl"^  ^"^  ri^^'8  own  notation  on  its  freight  bill  "Bad- 
ly delayed  in  transit."  Abbott  Cros- 
sing and  Fremont  are,  as  we  have  said,  both  on  the  line  of 
the  M.  &  St.  L.,  and  but  113  miles  apart;  and  from  the 
time  the  car  was  delivered  to  this  company,  on  the  morning 
of  October  23d,  to  the  delivery  of  the  horses  to  the  plaintiff, 
late  in  the  afternoon  of  October  24th,  covers  a  period  of 
some  32  hours.  There  is  evidence  from  which  the  jury 
could  find  that,  while  the  car  was  left  standing  on  the  de- 
fendant's side  track  at  Abbott  Junction,  two  freight  trains 
going  south  passed  it  by,  and  it  was  not  until  the  third 
train  picked  it  up,  after  two  o'clock  P.  M.,  that  it  was 
started  on  its  way;  and  even  then,  it  was  about  25  hours 
before  it  arrived   at   Fremont,   and  27  hours  before  the 
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horses  were  /lelivered  to  the  plaintiff.  That  a  prompter 
transportation  and  earlier  delivery  were  easily  practicable 
without  any  departure  from  the  regular  train  schedule,  is 
shown  by  the  specific  admission  of  record,  which  reads  as 
follows : 

"It  is  conceded  by  the  parties  that,  on  October  22,  23, 
and  24,  1915,  the  M.  &  St.  L.  freight  train  No.  96,  which 
arrives  at  Abbott  Crossing  between  11 :30  and  11 :55  A.  M.. 
arriving  in  Marshalltown,  Iowa,  at  3:00  P.  M.,  arrives  in 
Oskaloosa  at  7:05  P.  M.,  leaves  Oskaloosa  at  8:30  P.  M., 
arriving  in  Fremont  at  9:10  P.  M^  the  same  day." 

Transportation  even  upon  this  schedule  should  have 
avoided  at   least  18  hours  of  the  delay.     In  considering 
what  reasonable  diligence  requiBed  at  the  appellant's  hands, 
the  fact  that  these  horses  had  been  24  hours  or  more  in 
course  of  transportation  when  they  were  delivered  to  the  M. 
&  St.  L.  at  the  junction  is  not  to  be  overlooked.    Not  that 
the  M.  &  St.  L.  would  be  chargeable  with  negligence  because 
of  any  delay  on  the  part  of  the  Rock'  Island  Company ;  but 
the  former  company,  knowing,  as  it  did,  that  the  horses 
had  been  in  the  course  of  carriage  for  an  entire  day  of  24 
hours  or  more,  must  also  have  realized,  or  should  have 
realizeil,  that,   to  some  extent,  the  animals  were  already 
travel  worn,  and  that  reasonable  care  for  their  safe  car- 
riage over  the  remainder  of  the  route  required  that  the  car 
be  picked  up  and  fora'^arded  to  its  destination  with  all  4ue 
dispatch.     In  saying  that  the  M.   &  St.  L.   received  the 
horses,  knowing  that  they  had  already  been  carried  from 
Titonka,  we  do  not  indulge  in  any  mere  presumption;  for 
on  the  freight  bill  issued  by  the  defendant,  on  which  is 
noted,  "Badly  delayed  in  transit,"  there  is  a  memorandum 
showing  the  day  and  hour  when  the  car  was  loaded  at 
Titonka,  as  well  as  the  day  and  the  hour  wheti  it  was 
transferred  at  the  junction. 

That  there  was  negligent  delay  on  the  part  of  the  M.  * 
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St.  L.  is  too  clear  to  admit  of  serious  debate,  and  there  is 
ample  support  for  the  jury's  finding  that  such  delay  was 

the  proximate  cause  of  the  injury  to  the 
8.  ciBEiBM :  car-     horses  of  which  the  plaintiflf  complains. 

rlflge  of  Uye  ^ 

JwSi^t^'^wiffi-  Other  objections  argued  by  counsel,  as 

cteigr  of  evi-      igj.  j^g  ^jj^y  YiBYe  any  foundation  on  the  sub- 
ject, are  controlled  by  the  conclusion  we  have 
already  announced. 

As  against  the  defendant  the  Minneapolis  &  Saint 
Louis  Railroad  Company,  we  find  there  was  no  prejudicial 
error,  and  the  judgment  from  which  it  appeals  must  be 
affirmed. 

The  judgment  of  the  district  court  against  the  Rock 
Island  Company  and  Dickinson,  Receiver,  will  be  reversed, 
and  costs  of  such  appeal  will  be  taxed  to  the  appellee.  As 
against  the  Minneapolis  &  Saint  Louis  Railroad  Company, 
the  judgment  is  affirmed,  and  costs  will  be  taxed  to  appel- 
lant.— Reversed  in  part;  affirmed  in  part, 

Ladd,  C.  J.,  Gatnor  and  Stevens,  J  J.,  concur. 


G.  A.  Waterman,  Appellee,  v.  Fred  E.  Wood,  Appellant. 

VEin>OB  AND  PUBCHASEB:    Freaumptlons — ^Possession — Evidence 

1  — ^Burden  of  Proof.  In  the  absence  of  other  showing,  the  right 
to  possession  is  in  the  holder  of  the  legal  title,  and  the  burden  of 
showing  a  superior  right  thereto  is  upon  the  party  asserting  it. 

VENDOR  AND  PUBCHA8EB:     Possession— No    Bight    untU    Par- 

2  chaser  Acquires  Title.  A  mere  contract  to  sell  and  convey  land 
at  a  future  date  confers  no  right  of  possession  until  the  pur- 
chaser has  acquired  title  in  himself. 

VENDOB  AND  PXJBCHASEB:     Possession — Consent  of  Vendor  to 

3  Possession  before  Passing  of  Title.  While,  prior  to  the  passing 
of  title  under  contract  not  providing  for  possession,  purchaser 
could  not,  without  the  consent  of  the  vendor,  acquire  the  right  of 
possession,  yet  if,  after  making  the  initial  payment,  and  before 
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the  delivery  of  deed,  the  vendor  consente  to  th6  purchaser's  «n- 
tering  into  possession,  the  purchaser  could  rightfully  hold  such 
possession,  pending  the  delivery  of  the  deed  or  final  adjudication 
of  his  rights. 

PRINCIPAL  AND  AGENT:    Powers  of  A^enlr— No  BatifieaUon  Wffli- 

4  out  Knowledge.  To  bind  the  owner  of  property  by  acts  of  agent 
in  letting  purchaser  Into  possession,  after  an  Initial  payment,  but 
before  delivery  of  deed,  It  must  appear  that  the  agent  had  au- 
thority from  the  owner;  and,  in  the  absence  of  knowledge  on  the 
part  of  the  owner  that  the  agent  had  so  assumed  to  act  in  his  be- 
half, there  could  be  no  ratification. 

FOBCIBLE  ENTRY  AND  DETAINER:     Right  of  Action— Agiinst 

5  One  01aimi2ig  Possesakm  as  Pnrdiaser.  The  action  of  forcible 
entry  and  detainer  will  lie  against  one  claiming  possession,  if  he 
is  unlawfully  in  possession. 

FORCIBLE  ENTRY  AND  DETAINER:     Right  of  Aetloifc— Tenant  at 

6  Will.  A  person  who  takes  wrongful  possession  of  property  may 
become  a  tenant  at  will  by  being  permitted  to  remain  there  SO 
days  or  more,  making  it  necessary  to  terminate  his  tenancy  by 
statutory  notice;  but,  his  tenancy  being  so  terminated,  he  is  lit' 
ble  to  eviction  by  summary  proceedings. 

APPEAL  AND  ERROR:     Briefs— Improper  Matter— Counsel  Oiiti- 

7  cised.  Conduct  of  counsel,  in  presenting  immaterial  matter,  and 
in  making  vicioue  attack  upon  trial  judge,  in  his  brief,  censured 
and  criticised. 

Appeal  from  Plymouth  District  Court, — William  Hutchin- 
son, Judge. 

March  21,  1919. 

Action  to  recover  possession  of  a  house  and  lot  in  the 
city  of  Le  Mars.  There  was  a  trial  to  the  court,  a  judg- 
ment for  the  plaintiff  as  prayed,  and  defendant  appeals.— 
Affirmed, 

T,  M,  Zmk,  for  appellant. 

Nelson  Miller,  for  appellee. 

Weaver,  J. — To  a   considerable  extent,  the  facts  arc 
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not  in  dispute.  George  E.  Richardson  was  a  real  estate 
agent  in  Le  Mars,  and  had  in  his  employment  one  A.  L. 
Bowers.  The  plaintiff,  Waterman,  owned  a  house  and  lot  in 
Le  Mars,  but,  at  the  inception  of  the  deal  now  in  controversy, 
he  was  living  in  another  state.  The  defendant.  Wood,  was 
a  resident  of  Le  Mars,  and  desired  to  purchase  plaintiff's 
property,  above  mentioned.  There  was  some  talk  or  n^o- 
tiation  between  the  defendant  and  Bowers  about  the  pur- 
chase of  the  property ;  but  whether  Bowers  and  his  employ- 
er, Richardson,  or  either  of  them,  was,  at  that  time,  the 
authorized  agent  of  the  plaintiff  is  a  matter  on  which  wit- 
nesses are  not  entirely  agreed.  Bowers  testifies  that  he 
was  first  approached  by  defendant,  who  wished  to  know  if 
he  (Bowers)  could  get  the  property  for  him,  and  said  he 
would  pay  f  1,500  for  it,  but  would  not  pay  any  commis- 
sion. Being  then  asked  if  he  would  object  to  Richardson 
and  Bowers'  getting  a  commission  from  Waterman,  he 
answered  in  the  negative.  Thereupon,  Richardson  took  up 
the  matter  with  plaintiff  by  letter,  and  sought  to  arrange 
with  him  for  a  sale  to  Wood  upon  the  terms  of  his  offer. 
Plaintiff  finally  agreed  to  allow  the  sale  to  be  made,  but  at 
first  refused  to  pay  a  commission.  Later,  he  consented  to 
pay  a  commission  of  f 50.  On  receipt  of  defendant's  letter 
to  the  foregoing  effect,  Bowers  received  from  the  defendant 
a  first  payment  qt  f  100,  and  delivered  to  him  a  receipt  as 
follows: 

"Le  Mars,  Iowa,  Feb.  22,  1916. 
"Received  of  Fred  Wood  certificate  of  deposit  for  One 
Hundred  Dollars  endorsed  as  first  payment  on  the  purchase 
of  the  6.  A.  Waterman  property,  being  the  north  sixty-five 
feet  of  Lots  Seven  and  Eight  in  Block  Two  of  South  Side 
Addition  to  Le  Mars,  Iowa;  the  consideration  being  fifteen 
hundred  dollars;  balance  of  which  is  to  be  paid  ui)on 
delivery  of  deed  and  abstract  showing  perfect  title. 

"Geo.  E.  Richardson,  by  A.  L.  Bowers." 
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On  notice  of  this  arrangement,  plaintiff  and  wife  made 
out  a  warranty  deed  of  the  property  to  defendant,  dated 
March  6,  1916,  and  forwarded  it  to  a  bank  at  Le  Mars,  to  be 
delivered  on  payment  of  the  stipulated  price.    This  deed 
excepted  from  its  warranty  any  "liens  which  are  or  might 
be  assessed  against  this  property  for  paving  or  sewer."    It 
further  appears  that,  about  the  time  the  agreement  was 
made  between  defendant  and  Bowers,  the  city  council  had 
begun  proceedings  for  the  pavement  of  the  street  in  front 
of   this  property;    but  apparently,   neither  plaintiff  nor 
defendant  then  knew  or  understood  that  the  property  had 
become  subject  to  a  lien  for  the  special  assessment  to  be 
levied  for  that  purpose,  though  Bowers  testified  (and  de- 
fendant denies)  that  the  subject  was  mentioned,  and  it  was 
orally  agreed  that  the  defendant  should  assume  its  pay- 
ment.   When  the  defendant  went  to  the  bank  to  make  pay- 
ment for  the  property,  and  found  that  the  abstract  of  title 
tendered  with  the  deed  showed  a  lien  for  such  special  as- 
sessment, he  demanded  its  removal  or  payment,  as  a  con- 
dition precedent  to  his  acceptance  of  the  deed.    He  then 
deposited  the  full  amount  with  the  bank,  with  the  receipt 
which  had  been  given  him  by  Bowers,  instructing  the  bank 
to  pay  it  over  when  the  conditions  named  in  the  receipt 
were  complied  with.    The  dispute  thus  arising  was  contin- 
ued by  correspondence  and  by  some  ineffectual  attempts 
at  a  compromise,  covering  a  period  of  several  months,  until, 
at  some  stage  of  the  controversy,  before  this  suit  was  begun, 
plaintiff  withdrew  his  deed  from  the  bank,  and  refused  to 
proceed  further  with  the  deal.    The  money  deposited  by  the 
defendant  still  remains  in  the  bank. 

We  now  turn  to  facts  more  immediately  connected  with 
the  possession  of  the  property.  When  these  n^otiations 
were  begun,  the  house  and  lot  were  occupied  by  a  tenant  of 
the  plaintiff's,  one  Jones.  On  March  1,  1916,  after  the 
initial  payment  of  |100  by  the  defendant,  but  before  plain- 
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tiff  had  deposited  the  deed  in  the  bank,  defendant,  who  was 
then  occupying  other  leased  premises,  arranged  with  Jones 
to  permit  him  to  go  into  possession  of  the  Waterman  honse 
and  lot,  and  for  Jones  to  occupy  the  place  which  defendant 
vacated.  By  what  authority  defendant  thus  assumed  pos- 
session of  the  property  before  he  acquired  title  thereto,  the 
record  is  quite  obscure.    As  a  witness,  defendant  says: 

"I  moved  into  this  property  March  1,  1916.  I  had  to 
give  possession  of  the  house  I  was  in,  March  1,  1916,  ana 
Mr.  Jones  could  rent  it ;  so  I  went  to  Mr.  Bowers  and  asked 
him  if  he  couldn't  make  some  arrangement  so  as  to  trade 
houses  with  Jones,  as  Jones  wanted  to  move  into  the  house 
I  was  in;  and  Mr.  Bowers  made  the  arrangement.  Mr. 
Bowers  was  not  working  for  me,  and  I  did  not  employ  him 
to  do  any  work  for  me  in  this  matter." 

On  the  other  hand,  Bowers  says: 

"Mr.  Wood  talked  with  me  about  moving  into  the  prop- 
erty, and  asked  if  I  could  give  him  possession,  and  I  told 
him  I  could  not.  He  asked  me  if  I  would  see  the  tenant, 
Jones,  and  see  what  he  would  say  about  moving  out,  and  I 
told  him  I  would,  and  did.  I  cannot  say  how  Wood  came  to 
move  into  the  property,  as  that  is  all  I  had  to  do  with  it.'* 

There  is  no  evidence  whatever  that  either  Bowers  or 
Richardson  had  been  given  any  power  or  authority  to  trans 
fer  the  possession  to  defendant  before  the  transfer  of  title 
On  the  contrary,  the  correspondence  which  followed  be 
tween  plaintiff  and  Richardson  shows  that  plaintiff  declar 
ed  that  defendant  had  entered  into  occupancy  of  the  pi*emis 
es  without  authority  or  right,  and  insisted  that  Richardson 
proceed  to  dispossess  him,  if  he  failed  to  pay  the  purchase 
price  and  'take  the  deed  tendered  to  him.     On  March  8, 
1917,  plaintiff  served  defendant  with  a  30-day  notice  to 
vacate  the  premises,  and  on  April  10,  1917,  defendant  being 
still  in  possession,  plaintiff  served  him  with  a  further  writ- 
ten notice  to  quit  the  same  within  three  days.    Defendant 
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having  refused  to  comply  with  said  notice,  plaintiff  brought 
action  against  him  in  forcible  entry  and  detainer  before  a 
justice  of  the  peace,  by  filing  a  petition  with  the  justice, 
setting  forth  his  claim  of  title  and  defendant's  alleged 
wrongful  possession,  and  demanding  his  ouster  therefrom. 
The  defendant  answered,  alleging  that  he  himself  was  "the 
absolute  owner  in  fee  simple"  of  the  described  proi)erty,  and 
stating  his  version  of  the  facts.  Plaintiff  then  replied, 
denying  the  answer;  and  the  justice  of  the  peace,  finding 
that  an  issue  of  title  had  been  raised,  certified  the  case  to 
the  district  court  for  trial. 

The  foregoing  statement  embodies  all  the  facts  and 
testimony  which  are  material  to  a  determination  of  the 
appeal. 

I.  With  these  facts  in  mind,  little  discussion  is  needed 
upon  the  law  governing  the  rights  of  the  parties,  so  far  as 
they  are  involved  in  the  issues  presented.  The  question  to 
be  decided  is  the  right  to  the  possession  of  the  house  and 
lot.  The  question  of  title  is  important  only  so  far  as  it 
„  bears  upon  the  right  of  possession.    While 

1.   VBNDOB    and  ^  or 

pdbchasbb:         defendant  pleads  in  his  answer  that  he  is 

presumptions :  ^ 

§25?^:  bSrdon*"   ^^^^  absolute  owner  of  the  fee  of  the  pn^ 
of  proof.  ^j^y  jjj  dispute,  it  is   conclusively  shown 

that  plaintiff  still  holds  the  legal  title;  and,  if  defendant  is 
entitled  to  the  possession,  it  must  be  because  the  posses 
sion  he  defends  was  acquired  with  plaintiff's  consent,  or  by 
some  contract  therefor  with  him.  In  the  absence  of  other 
showing,  the  right  to  the  possession  of  land  is  in  the  holder 
of  the  legal  title,  and  the  burden  of  showing  a  superior 

right  thereto  is  upon  the  party  who  asserts 
2.  viNDOR  AND       it.    A  mere  contract  or  agreement,  written 

PURCHASKR  *  *^  r 

possession :' no     or  Oral,  to  sell  and  convey  at  a  future  date. 

rignt  nntil   pur- 

chaser  acquires     eonfers  uo  right  of  posscssion  upon  the  pur- 
chaser until    the   conveyance  is   complete: 
tliat  is,  until  the  pui-K^haser  htus  acquiriMl  titk*  in  himself.    U 
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is,  of  course,  competent  for  the  parties  to  agree  upon  a 
rielivery  of  |H)sse»j!*iou  befoii*  con.sunnnatioii  of  the  deal 
by  delivery  of  deed.     Defendant  in  this  case  bottoms  his 

claim   to  l>e  a  purchaser  upon  the  wiitten 

8.  Vendor  and        contract  or  receipt  signed  by  Bowers  in  the 

possesBionV         name  of  Richardson.     He  insists  that  this 

dor  to  possession  paper  embodies   all   the   conditions  of  his 

before  passing 

of  title.  purchase,   and   that    nothing  was   omitted 

therefrom  by  oversight  or  mistake.  As- 
suming this  to  be  correct,  for  the  purposes  of  this  case, 
it  contains  no  provision  or  hint  or  suggestion  that  either 
party  contemplated  a  delivery  of  possession  until  the  pur- 
chase price  was  paid  and  title  passed.  Recognizing  this 
situation,  appellant  claims  and  argues  that,  after  the  writ- 
ten receipt  was  delivered,  and  before  appellee,  who  was  then 
in  a  distant  state,  had  made  and  forwarded  the  deed  to  the 
bank  at  Le  Mars,  plaintiff,  by  the  act  of  Bowers  or  Richard- 
son as  his  agent,  did  consent  to  his  entering  into  the  pos- 
session, and,  such  entry  being  lawful,  and  his  tender  of  pay- 
ment of  the  purchase  price  being  sufficient,  his  possession 
cannot  be  made  unlawful  by  plaintiflfs  refusal  to  deliver 
the  deed  according  to  the  contract.  If  the  record  could  fair- 
ly be  said  to  establish  these  allied  facts,  the  defense  would 
be  perfect,  and  defendant  could  rightfully  hold  the  posses- 
sion so  acquired,  pending  the  delivery  of  the  deed  or  the  final 
adjudication  of  his  right  to  such  conveyance.  But  such  is 
not  the  showing,  and  we  find  there  is  an  entire  failure  of 
proof  in  support  of  this  affirmative  defense.  There  is  no 
evidence  that  either  Richardson  or  Bowers  was  the  plain- 
tiff's agent,  having  any  authority  with  ireference  to  this 
property,  prior  to  the  inception  of  the  correspondence  be- 
tween Richardson  and  plaintiff  concerning  a  sale  to  defen- 
dant. That  correspondence  would,  however,  sustain  a  find- 
ing that  Richardson  did  then  become  plaintiff's  agent  for 
the  sale  of  the  property  to  defendant  for  the  sum  of  f  1,500, 
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and  it  waB  in  pursuance  of  this  authority  that  Richardson, 
by  Bowers,  made  the  contract  to  sell  and  convey,  as  indi- 
cated in  the  receipt  which  we  have  already  quoted  in  full. 
There  is  nothing  in  all  the  correspondence  between  plainti£f 
and  Richardson,  or  plaintiff  and  the  bank,  which  tends  in 
the  slightest  degree  to  show  authority  in  either  Richardson 
or  Bowers  to  control  the  possession  of  the  property,  pend- 
ing the  consummation  of  the  deal,  or  to  permit  plaintilSf  to 
assume  the  possession  before  he  acquired  the  title.  On  the 
contrary,  the  whole  drift  and  import  of  plaintiff's  letters 
strengthens  and  supports  his  assertion  that  he  never  gave 
such  authority  to  anyone,  it  being  his  constant  contention 
that  defendant's  possession  was  wrongful.  If,  finding  him 
in  possession,  plaintiff  refrained  from  beginning  proceedings 
for  his  eviction,  pending  a  possible  settlement  or  adjust 
ment  of  the  dispute  over  the  liability  for  the  paving  tax, 
and  delay  for  more  than  30  days  might  operate,  under  our 
statute,  to  convert  the  tenant's  holding  into  a  tenancy  at 
will,  still  it  could  not  make  the  original  entry  otherwise 
than  wrongful,  or  destroy  plaintiff's  right,  on  failure  of 
negotiations  for  a  settlement,  to  terminate  the  tenancy  at 
will  by  proper  notica  Defendant's  sole  reliance  for  his 
right  to  take  possession  is  upon  the  evidence  that  he  asked 
Bowers  to  see  the  tenant,  Jones,  and  arrange  with  him  for 
the  change,  and  that  Bowers  did  so.  All  this  may  be  ad- 
mitted, but  it  proves  nothing.    To  bind  plaintiff  by  Bowers' 

act,  it  must  appear,  expressly  or  by  fair  in- 

'  AoaJfr^powere    ference,  that  Bowers  had  authority  there- 
of agent :  no 

ratification  with-  for    from    plaintiff.      For   this    conclusion 

ont  knowledge. 

there  is  no  support  in  the  record,  and 
counsel's  claim  that  there  is  evidence  of  a  ratification  b; 
the  plaintiff  is  equally  unfounded.  There  is  no  evidence 
whatever  that  plaintiff  knew  or  was  ever  informed  that 
Bowers  had  assumed  to  so  act  in  his  behalf,  and  in  the  ab- 
sence of  such  knowledge  or  notice,  there  could  be  no  rat- 
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ification.  It  follows  from  what  we  have  said  that  the  trial 
court  reached  the  right  conclusion,  and  that  its  judgment 
should  be  affirmed. 

II.    The  plaintiff  filed  a  pleading  in  the  district  court, 
asking  that  the  contract  or  receipt  to  which  we  have  refer- 
red be  reformed;  to  show  that  defendant  assumed  the  pay- 
ment of  the  paving  tax ;   and  the  court  in  its  decree  found 
for  the  plaintiff  on  that  issue,  and  ordered  that  the  writing 
be  so  reformed.    We  are  disposed  to  the  view  that,  without 
i^egard  to  such  reformation,  plaintiff  was  entitled  to  the 
possession  of  the  property,  and  for  that  reason,  we  have 
not  discussed  the  merits  of  the  dispute  over  the  terms  of 
the  agreement  in  this  respect.    In  our  judgment,  however, 
the  evidence  tends  to  show  that,  when  the  agreement  was 
made,  the  fact  that  paving  was  contemplated  was  known 
and  was  discussed  by  the  parties;  but  neither  of  them 
knew  or  supposed  that  proceedings  had  reached  the  point 
where  the  tax  for  such  improvement  had  become  a  lien,  and 
the  deal  was  made  on  the  supposition  by  both  parties  that 
the  burden  of  such  charge,  when  finally  assessed,  would  fall 
upon  the  purchaser.    It  was  only  when  the  abstract  of  title 
tendered  by  plaintiff  disclosed  a  lien  already  existing  that 
defendant  raised  the  objection  that,  under  the  agreement 
to  give  him  a  "perfect  title,"  this  lien  should  be  removed  by 
plaintiff.    In  other  words,  we  find  that  the  agreement  was 
made  upon  the  assumption  that  this  tax  was  not  a  lien,  and 
that  the  prospective  burden  of  it  would  be  borne  by  the  de- 
fendant, and  such  being  the  case,  the  defendant  suffers  no 
wrong  or  prejudice  by  the  reformation  ordered  by  the  trial 
court. 

III.  It  is  the  theory  of  the  appellant  that,  as  he  is 
claiming  to  hold  possession  as  a  purchaser,  the  action  of 
forcible  entry  and  detainer  will  not  lie.    The  objection  i? 
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without  merit.    A  eoutrac*t  for  the  purchase 

5.  FonciBLB  ENTRY    ^^^  laud,  38  wc  havc  seen,  does  not  necessari- 

right ^of^actTon :    ^V  c'oufer  rij^ht  of  possession  before  convey- 

cinimfDg^^pos-       mice;   and,  if  a  purchaser  under  a  contract 

session  as   piir  i  •    i         i  .  .  j        j? 

cbaser.  which     does     not    pi*ovide    for    possession 

wrongfully  assumes  it,  his  contract  does 
not  make  him  immune  against  the  remedies  which  would 
be  appi'opiiate  a<;ainst  any  other  intruder.  Again,  as  we 
have  suggested   in   a  preceding  paragraph,  one  who  takes 

wrongful  possession  may  become  a  tenant 
r,.  FuuciBMfl  entry:  Jit  will,  by  reason  of  being  peraiitted  to  re- 

AND    DKTAINKIi:  *  ^     ^ 

tenant^* nt^^wiii" '   ^"'*'^'    therein   30  days  or  more,   making  it 

necessary  for  the  owner  to  terminate  such 
tenancy  by  the  statutory  notice.  But,  his  tenancy  being  so 
terminated,  his  holding  again  becomes  wrongful,  and  he  is 
liable  to  eviction  by  summary  proceedings.  None  of  the 
authorities  cited  by  appellant  announce  any  rule  or  prin- 
ciple inconsistent  with  those  which  we  have  here  applied. 

IV.  During  the  trial  below,  there  was  an  unfortunate 
clash  between  the  court  and  counsel  for  defendant,  with 
reference  to  the  admissibility  of  certain  evidence  and  the 

persistence  of  counsel  in  making  a  record 
7  Appeal  and         **^  certain  objections  which  the  court  seemed 
fmp?Sper''miV     ^<>  ^»»»"k  had  already  been  sufficiently  noted, 
crit^cised!^^'^        'f'*^    interchange    of    heated    remarks    cul- 
minated in  an  oixler  temporarily  excluding 
counsel    from    the   court   room.     Later,   counsel   returned; 
and,  the  court  having  announced  its  finding  for  the  plain- 
tiff, counsel   then  complained  that  he  had  not  been  given 
proper  opportunity  to  argue  the  case,  and  thereupon,  the 
record  of  what  occurred  proceeds  as  follows: 

"The  Court:  Well,  the  case  is  decided.  Mr.  Zink:  I 
don't  know  why  this  court  has  nothing  to  do  but  fight  me. 
T  have  tried  to  ti-eat  you  decently  and  fairly.  I  have  not 
said  a  word  in  the  trial  of  this  case  to  which  any  court 
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could  take  any  exception.  You  have  ranted  at  me —  The 
Court:  That  is  all,  Mr.  Zink,  that  is  all.  The  court  will 
not  listen  to  your  lecture  at  this  time.  Mr.  Zink:  Well, 
you  will  listen  at  some  other  time, — ^you  will  have  to  listen. 
The  Court:  We  are  ready  for  the  next  case." 

The  darkly  hinted-at  "some  other  time/'  contained  in 
the  foregoing  remark,  seems  to  have  had  reference  to  the  op- 
portunity which  an  appeal  to  this  court  might  afford  to 
even  up  the  account  between  counsel  and  court;  for  the 
brief  of  the  former  is  liberally  besprinkled  with  terms  of 
gross  disrespect  to  the  trial  court.  The  brief  repeatedly 
refers  to  the  trial  court  as  "Hutchinson;"  describes  the 
court's  findings  of  fact  as  "absurd  and  untruthful ;"  quotes 
the  court's  language,  characterizing  it  as  "ape-like  reason- 
ing;" and  says  that  "shallower  logic  could  not  blow  from 
an  empty  skull;"  and  declares  that  counsel  "entertains 
such  supreme  contempt  for  Hutchinson  it  is  awkward  to 
credit  him  with  such  merit  as  he  is  entitled  to." 

The  record  showing  the  occurrence  in  the  trial  be- 
low, to  which  we  have  referred,  has  been  preserved  and 
brought  to  this  court  by  the  appellant  himself,  and  coun- 
sel's vicious  attacks  upon  the  trial  judge  have  been  given 
frequent  and  prominent  place  in  his  brief;  and,  while  they 
are  wholly  irrelevant  to  the  merits  of  the  case,  we  must 
assume  that  appellant  desires  us  to  give  them  some  atten- 
tion. 

Courts  are  not  immune  against  error,  nor  have  we  yet 
discovered  any  such  saving  quality  in  members  of  the  pro- 
fession, a  part  of  whose  inalienable  privil^es  is  the  right 
to  preserve  and  argue  exceptions  to  adverse  rulings.  As  a 
rule,  members  of  the  bar  are  self-respecting,  fearless,  and 
independent  men,  who  know  their  rights  and  the  rights 
of  their  clients,  and  how  to  protect  themselves  and  their 
clients  against  the  effect  of  erroneous  adverse  rulings,  with- 
out indulging  in  gross  disrespect  to  the  court  or  scurrilous 
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abuse  of  the  man  who  happens  to  occupy  the  bench;  bat 
unhappily,  as  this  case  demonstrates^  there  are  exceptions. 
It  is  perhaps  too  much  to  expect  of  human  nature  that 
every  vigorously  contested  case  shall  be  tried  without  an 
occasional  display  of  irritation  on  part  of  either  court  or 
counsel ;  but  it  is  to  the  credit  of  the  profession  that  few 
cherish  resentments  thus  aroused,  and  fewer  still  so  far 
forget  what  is  due  to  their  own  dignity  and  standing  (to 
say  nothing  of  what  is  due  to  the  court)  as  to  proceed  de- 
liberately, when  '*the  blood  has  had  time  to  cool  and  reason 
to  resume  its  sway,"  to  place  upon  the  permanent  records 
of  the  court  of  which  they  are  officers,  the  evidence  of  their 
malignant  ill  will.  For  such  an  act,  there  can  be  no  jus- 
tification, and  we  greatly  regret  that  counsel  should  permit 
himself  to  assume  such  an  attitude.  As  a  sane  man,  and 
lawyer  of  long  experience,  he  knows  that,  in  passing  upon 
the  merits  of  his  client's  appeal,  this  court  cannot  permit 
much  less  give  the  effect  of  argument,  to  his  coarse  vilifl* 
cation  of  the  trial  judge,  whose  fault,  if  any,  in  so  far 
as  disclosed  by  this  record,  was  his  failure  to  resort  to 
more  drastic  measures. 

The  appellee  has  refrained  from  any  attempt  to  com- 
pete with  opposing  counsel  in  bandying  words  of  abuse, 
and  has  entirely  ignored  that  feature  of  appellant's  brief. 
We  also  should  pass  it  without  notice,  were  it  not  that  our 
silence  might  be  taken  as  a  precedent  encouraging  repeti- 
tion of  such  offenses,  against  all  the  rules  of  propriety 
which  are  supposed  to  govern  the  conduct  of  reputable  mem- 
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bers  of  the  bar  in  their  relations  to  the  courts  in  which 
they  are  allowed  to  practice.  Such  conduct  cannot  and 
will  not  be  tolerated. 

The  merits  of  the  case  are  clearly  with  the  plaintiff, 
and  the  judgment  below  is,  therefore,  affirmed,  with  costs.— 

Ladd,  G.  J.,  Oatnob  and  Stbvbns,  JJ.,  concur. 
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Calvin  Williamson,  Appellant,  v.  Sub  Adelaide  William- 
son, Appellee. 

DIVOBCE:  Alimony  Made  Subject  to  Invalid  Mk>rtgage.  The  court, 
in  awarding  a  homestead  to  a  wife  as  alimony,  may  make  such 
homestead  subject  to  a  mortgage  in  favor  of  the  creditor  of  the 
husband,  even  though  such  mortgage  was  invalid  because  not 
signed  by  the  wife,  and  especially  may  the  wife  not  question  the 
foreclosure  of  such  mortgage  when  she  has  never  questioned  the 
decree  which  awarded  her  the  property. 

Appeal  from  Scott  District  Court. — P.  D.  Letts,  Judge. 

Mabch  21,  1919. 

Action  to  foreclose  a  mortgage.  Opinion  states  the 
facts.  Decree  dismissing  plaintiff's  petition  in  the  conrt 
below.    Plaintiff  appeals. — Reversed  and  remanded, 

Isaac  Petersherger,  for  appellant. 

Betty  d  Betty,  and  J,  A.  Ranley,  for  appellee. 

Qaynob,  J. — This  action  is  brought  to  foreclose  a  cer- 
tain real  estate  mortgage  executed  and  delivered  by  one 
Ralph  Williamson  to  the  plaintiff  on  the  24th  day  of  July, 
1916,  given  to  secure  two  promissory  notes,  which  then  rep- 
resented a  valid  indebtedness  due. from  the  said  Ralph  to 
the  plaintiff  (his  father).  Ralph  was,  at  the  time,  a  mar- 
ried man,  and  the  property  covered  by  the  mortgage  was 
his  homestead.  His  wife  did  not  join  in  the  mortgage. 
She  is  the  defendant  herein,  and  claims  that  the  mortgage 
is  void  for  that  reason. 

It  appears  that  Ralph  and  this  defendant  were  mar- 
ried October  3,  1906,  and  soon  after  their  marriage,  entered 
into  possession  of  this  property,  and  occupied  the  same 
as  a  homestead, — that  is,  lived  in  it  as  a  home, — until  some 
time  in  August,  1914,  when  she  left,  and  went  to  Texas. 
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She  remained  in  Texas  until  some  time  in  July,  1916,  and 
then  returned,  and  took  up  her  home  with  her  porentB. 
About  the  time  she  returned,  or  just  prior  to  the  time  she 
returned  from  Texas,  divorce  proceedings  were  commenced 
against  her  by  her  husband.  She  appeared,  and  filed  a  cross- 
petition.  On  the  17th  day  of  March,  1917,  a  divorce  was 
granted  to  her  on  her  cross-petition.  In  this  suit,  she 
claimed  and  was  awarded  this  homestead  as  alimony.  The 
decree,  however,  recited  that  the  defendant  (the  wife)  had 
no  money  or  property;  that  plaintiff  (the  husband)  had 
title  to  the  real  estate  now  in  controversy;  that  the  real 
estate  is  subject  to  the  mortgage  now  in  controverefy;  that 
the  indebtedness  secured  by  the  mortgage  is  a  valid,  sub- 
sisting indebtedness  due  from  the  husband  to  his  father 
(the  plaintiff  herein).  It  was,  therefore,  ordered  and  ad- 
judged that  the  real  estate  (meaning  the  homestead)  be 
awarded  to  the  wife,  and  that  the  husband  execute  to  her 
a  good  and  sufficient  quitclaim  deed  therefor,  subject  to 
the  mortgage,  and  then  said : 

"Provided,  however,  that  the  mortgage  in  favor  of  Cal- 
vin Williamson  be  confirmed  and  charged  as  a  valid  and 
subsisting  lien  against  said  real  estate.  Providing  further, 
that  the  defendant  take  said  real  estate  subject  to  the  liens 
of  the  mortgages  held  by  said  Calvin  Williamson.'^ 

At  the  time  the  decree  was  entered,  neither  husband 
nor  wife  was  in  the  physical  possession  of  this  property. 
They  were  not  occupying  it  as  a  home.  It  had  been  rented 
to  and  was  in  the  possession  of  tenants,  who  occupied  un- 
der a  lease  from  the  husband. 

On  the  2d  day  of  April,  1917,  in  pursuance  of  the  de- 
cree hereinbefore  referred  to,  Ralph  Williamson,  the  hn* 
band,  executed  and  delivered  to  his  wife  a  quitclaim  deed 
to  the  premises  in  controversy,  duly  signed  and  acknowl- 
edged, conveying  all  his  right  in  the  property  to  her,  sub- 
ject to  the  mortgage  of  Calvin  Williamson  (plaintiff  here- 
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in),  and  other  charges,  as  per  decree  dated  March  17,  1917, 
in  the  case  of  Ralph  Williamsan  v.  Sue  Williamson.  This 
deed  was  accepted  by  the  wife;  and,  although  she  never 
took  physical  possession  of  the  property  or  occupied  it  as 
a  home,  she  caused  the  tenants  in  possession  attorn  to 
her,  and  thereafter,  she  collected  the  rentals. 

In  his  petition,  plaintiff  pleads  the  notes  and  mort- 
gage executed  as  aforesaid,  and  this  decree,  and  asks  that 
the  mortgage  be  declared  a  lien  upon  the  proi>erty  in  con- 
troversy, superior  to  any  claim  of  this  defendant,  and  that 
a  special  execution  issue  for  the  sale  of  the  property. 

This  case  involves  the  effect  of  this  decree  upon  the 
rights  of  this  defendant.  It  is  true  that  our  statute  pro- 
vides (Section  2974  of  the  Code,  1897) : 

"No  conveyance  or  incumbrance  of  the  homestead,  If 
the  owner  is  married,  is  valid,  unless  the  husband  and 
wife  join  in  the  execution  of  the  same  joint  instrument." 

The  only  right  this  defendant  (the  wife)  had  in  that 
property  at  the  time  was  the  right  of  possession, — the 
homestead  right.  It  appears  that  neither  had  any  prop- 
erty except  this  homestead,  at  the  time  the  divorce  pro- 
ceedings w^re  instituted,  and  that,  in  her  petition,  she 
claimed  a  right  to  alimony  out  of  this  property.  The  sub- 
ject-matter and  the  parties  were  both,  before  the  court. 
The  husband's  right  in  the  property  was  that  of  fee  owner. 
The  wife's  right  in  the  property  was  the  inchoate  right  of 
dower.  Both  had  the  homestead  right.  These  rights  were 
all  before  the  court,  at  the  time  it  utidertook  to  make  a 
disposition  of  the  property  in  its  decree,  and  it  did  make  a 
disposition  of  it.  This  was  in  the  nature  of  community 
property,  and  the  equities  and  rights  of  the  parties  in  this 
property  were  before  the  court  for  consideration  and  ad- 
justment. The  property  equities  of  the  parties  were  be- 
fore the  court  for  adjustment.  The  court  had  before  it  a 
full  view  of  the  parties  and  their  circumstances,  the  prop- 
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erty  each  owned,  and  the  interest  each  had  in  the  property 
of  the  other.  There  was  one  child  bom  to  these  parties, 
and  the  custody  of  this  child  was  given  to  this  defendant. 
The  court  undertook  to  decree  only  so  much  to  the  plain- 
tiCF,  as  alimony,  as,  upon  a  fair  consideration  of  all  the 
equities,  seemed  to  the  court  to  be  just  and  right.  She 
got  no  more  and  can  hold  no  more  than  was  given  her  by 
the  decree.  Upon  the  granting  of  the  decree  of  divorce,  all 
right  that  either  had  in  the  property  of  the  other  is  taken 
away,  except  as  we  find  it  preserved  in  the  decree.  AH 
the  rights  in  this  property  came,  as  it  were,  into  the  court's 
hopper,  to  be  ground  out  and  distributed  between  the  par- 
ties, and  whatever  in  the  grinding  ckme  to  each,  measured 
his  right  in  the  property  thereafter.  It  was  conceded,  or  BOt 
disputed,  that  the  husband  was  indebted  to  his  father  in 
the  amount  represented  by  the  notes  and  mortgage  in  con- 
troversy. Had  there  been  no  mortgage,  the  court,  finding 
the  husband  without  property  except  the  homestead,  might 
well  grant  to  the  wife  the  homestead  upon  condition  that 
she  pay  a  certain  stipulated  sum  to  the  husband  out  of  the 
thing  granted,  or  to  one  of  his  creditors,  and  make  it  a 
lien  on  the  thing  granted.  Through  the  grinding  there  came 
from  the  hopper  to  her  only  that  which  was  left,  after  dis- 
charging these  burdens.  She  took  it  under  the  decree.  She 
took  it  with  the  burdens  placed  upon  it  by  the  decree.  She 
holds  it  under  a  deed  granting  to  her  the  thing,  subject  to 
the  burdens..  No  appeal  was  ever  taken  from  the  decree. 
It  stands  as  a  verity.  She  accepted  the  property  under  the 
decree,  with  the, burdens  plac^  upon  it  by  the  decree,  and 
she  holds  it  now  with  the  burdens  which  the  decree  placed 
upon  it.  The  property  belonged  to  her  husband.  The  debt 
which  the  decree  establishes  as  a  lien  upon  the  property, 
was  her  husband's  debt.  This  debt  was  made,  by  the  ex- 
press terms  of  the  decree,  a  lien  upon  this  property,  'nie 
court  had  jurisdiction  of  the  defendant  in  this  suit,  and  of 
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the  subject-matter  of  the  action  and  of  the  property  affected 
by  the  lien.  Whether  the  mortgage  was  void  or  not  for  the 
reason  asserted  by  the  defendant,  the  court  recognized  it 
as  a  valid  mortgage;  at  least  recognized  the  debt  as  a  bind- 
ing debt  upon  the  husband^  who  was  the  owner  of  the  prop- 
erty. It  adjudged  it  to  be  a  lien.  Tt  established  it  as  a 
lien.  It  put  it  as  a  burden  on  the  property,  and  gave  to 
her  the  property,  subject  to  the  burden.  She  accepted  it 
subject  to  the  burden.  Whether  the  decree  in  that  case 
was  right  or  wrong,  it  must  be  held  valid  in  this  suit.  To 
allow  her  now  to  assert  her  homestead  right  is  to  allow 
her  to  assert  a  right  inconsistent  with  the  decree  under 
which  she  holds  the  property.  As  bearing  upon  thfs  ques- 
tion, though  not  directly  deciding  it,  see  Hemen/uoay  v. 
Woody  53  Iowa  21 ;  Daniels  t?.  Morris,  54  Iowa  369 ;  Byers 
V.  Byers,  21  Iowa  268:  Wernrr  r.  Werner,  59  Kans.  399  (68 
Am.  St.  372)  ;  Rosholt  v.  Mehus,  3  N.  D.  513  (23  L.  R.  A. 
239) ;  Luttschwager  v.  Fwnk,  161  Iowa  55. 

On  the  whole  record,  we  think  the  court  erred  in  dis- 
missing plaintiff's  petition,  and  the  cause  is  reversed  and 
remanded  for  a  decree  in  accordance  herewith. — Reversed 
and  remanded. 

Ladd,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


In  re  Estate  op  Thomas  6.  Orwig. 

DEEDS:     Consideration — ^Presumption.     It  cannot  be  said  that  a  deed 
,  1    was  without  full  consideration,  when,  in  addition  to  the  presump- 
tion of  consideration,  the  deed  recites  a  valuable  consideration, 
and  there  is  no  evidence  conflicting  therewith. 

DEEDS:     Construction— Definite  Description  of  I«and — ^Explanatory 
2    Descriptions — Effect.    Definite  descriptions  in  a  deed  of  the  prop- 
erty conveyed  will  prevail  over  added  clauses  which  are  simply 
attempts  to  explain  that  which  the  definite  description  has  al- 
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ready  made  plain.  So  held  where  the  deed  first  described  the 
land  by  its  platted  lot  number,  and  then  added,  ''commomly  known 
as  No,  1210  Pleasant  8tJ'  it  being  held  that  the  entire  lot  waa 
conveyed,  and  not  that  part  only  which  constituted  No.  1210 
Pleasant  St. 

Evans  and  PmcsTDN,  J  J.,  dissent. 

DEEDS:    Construction — ^Ipso  Facto  Assignment  of  Outstanding  Oon- 

3  tract.  A  general,  unrestricted  warranty  deed,  on  full  and  valua- 
ble consideration,  ipso  facto  carries  to  the  grantee  the  ovmership 
of,  and  obligation  to  perform,  an  outstanding  contract  of  the 
grantor  wherein  such  grantor  had  agreed  to  convey  a  portion  of 
said  property  to  a  third  person  upon  the  payment  by  said  third 
party  of  a  stipulated  sum,  said  grantee  having  notice  of  such 
contract  when  he  accepted  his  deed. 

Evans  and  Preston,  JJ.,  dissent. 

PRINCIPLE  APPLIED:  A  father  owned  an  undivided  two 
thirds  of  a  lot,  and  his  daughter,  the  remaining  one  third. 
The  father,  a  widower,  contracted  to  convey  a  portion  of  the 
lot  to  one  Stanton,  after  the  said  Stanton  had  paid  a  named  sum 
by  monthly  installments.  Stanton  went  into  possession,  and 
commenced  to  make  his  payments.  Before  the  payments  had 
been  completed,  the  father  died;  but,  just  prior  to  his  death,  he. 
on  a  full  and  valuable  consideration,  and  by  a  general,  unre- 
stricted warranty  deed,  conveyed  his  entire  two-thirds  interest  In 
the  lot  to  his  sister.  This  sister  had  full  notice  of  the  outstand- 
ing contract  with  Stanton,  but  no  reference  was  made  to  said 
contract  in  said  deed.  This  sister  ultimately  obtained  the  one- 
third  interest  in  the  lot  owned  by  the  eaid  daughter.  After  the 
death  of  the  father,  his  administrator  claimed  that  the  Stanton 
contract  was  a  part  of  the  personal  estate  left  by  the  father. 
The  sister  claimed  that  the  warranty  deed  to  her  ipso  facto  car- 
ried to  her  the  ownership  of  said  contract. 

Held,  the  sister's  contention  was  correct. 

EXECUTORS  Am)  ADMINISTBATORS:     CoUectton  and  ICuuge- 

4  ment  of  Estate — Instructlona  by  Court.  Probate  courts  have  au- 
thority to  determine  whether  an  administrator,  etc.,  has  any 
interest,  legal  or  equitable,  in  property,  and  to  direct  its  said 
officer  accordingly. 

Appeal   from  Folk   District   Court. — Lawroncb  DbGraff, 

Judge. 
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May  20,  1918. 

Rehearing  Denied  March  24,  1919. 

The  opinioii  states  the  case.    Rel)ecca   H.  Orwig  ap- 
peals.— Reversed. 

Thos.  J,  &uthrie,  W.  P.  Badr,  Joseph  I,  Brody,  and  Roy 
E.  Curray,  for  appellant. 

A.  F.  Browfiy  E,  D.  Marshall^  and  McLaughlin,  Shank- 
land  d  happen,  for  appellees. 

Ladd,  J. — Thomas  G.  and  Mary  Orwig  acquired  title  to 
Ixjt  1  of  Hubbell's  Subdivision  of  the  northwest  quarter 
of  Lot  No.  6  of  Rose-s  Addition  to  the  city  of  Des  Moines, 
under  a  deed  made  to  them  prior  to  January  1,  1907.  In 
March,  1907,  Mary  Orwig  died,  leaving  as  her  only  heirs, 
her  husband,  Thomas  G.,  and  her  daughter,  Mabel  Sweet.  By 
operation  of  law,  therefore,  Thomas  G.  became  owner  of  two 
thirds  of  the  lot,  and  Mabel  Sweet  of  one  third  thereof. 
On  the  1st  day  of  June  of  the  same  year,  Thomas  Q.  Orwig 
entered  into  a  contract  with  George  and  Mary  Stanton  to 
convey  the  south  42  feet  of  said  Lot  1,  upon  the  payment  of 
the  purchase  price  of  Jl,200,  in  installments  of  J12.50  each, 
on  the  first  day  of  each  and  every  month,  beginning  June 
1,  1907.  On  May  24,  1911,  Thomas  G.  Orwig,  being  then 
a  single  man,  executed  to  Rebecca  H.  Orwig  a  warranty 
deed,  reciting  "a  consideration  of  labor  performed  by  the 
grantee  herein  and  for  other  good  and  valuable  eonsidera- 
t'on,'-  and  describing  the  property  conveyed  as  "Lot  1  of 
Hubbeirs  Addition  of  the  N.  W.  quarter  of  Lot  6  of  Rose's 
Addition  to  Fort  Des  Moines,  commonly  known  as  Num- 
ber 1210  Pleasant  Street*^  Subsequent  to  the  recording 
of  this  deed,  suit  was  instituted  by  Mabel  Sweet  against 
Rebecca  H.  Orwig,  and,  on  hearing,  decree  waa  entered,  de- 
ciding that  the  deed  was  valid,  and  given  for  a  good  con- 
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sideration.  Thereafter,  and  on  February  26,  1913,  Mabel 
Sweet  executed  a  deed  conveying  to  Rebecca  H.  Orwig  the 
grantor''s  undivided  one  third  of  said  Lot  1.  The  Stantons 
had  gone  into  possession,  at  the  time  of  the  conrract  be- 
tween them  and  Thomas  G.  Orwig,  and  had  so  continued 
since;  and,  though  having  paid  nearly  (500  on  the  con- 
tract, suspended  payment  for  a  time,  and  later  tendered 
payment  of  installments  to  the  administrator  of  Thomas  G. 
Orwig.  The  administrator  reported  these  facts  to  the 
court,  and  that  four  claims  filed  against  the  estate  of  Orwig 
were  unpaid,  and  prayed  for  instructions  as  to  whether  the 
contract  with  the  Stantons  was  an  asset  of  the  estate,  and 
should  be  poUected  as  such,  or  whether  it  belonged  to  Re- 
becca H.  Orwig.  The  latter  pleaded  the  warranty  deed 
from  Orwig  and  the  quitclaim  deed  from  Mabel  Sweet,  and 
that,  under  the  former,  she  (Miss  Orwig)  acquired  the  in- 
terest of  decedent  in  the  contract  with  the  Stantons,  and 
she  prayed  that  the  administrator  be  instructed  to  turn  over 
to  her  the  said  contract  and  the  moneys  collected  thereon. 
The  sole  issue,  then,  is.  whether  the  contract  with  the  Stan- 
tons passed  to  Rebecca  H.  Orwig  by  virtue  of  the  warranty 
deed  from  Thomas  G.  Orwig. 

I.  The  deed  from  decedent  to  Miss  Orwig  recites  a  val- 
uable consideration;  and  that  there  was  such  is  not  ques- 
tioned by  any  pleading.    Moreover,  a  valuable  consideratioD 

is  to  be  presunKHl.     Though  the  grantee,  iD 

1.  Dbb>9  :  comild- 

er«ti<m :  pre-      testifying,  spoke  of  decedent's  promise,  often 

repeated,  to  give  her  the  property,  and  of 
his  having  given  her  the  deed,  it  appeared  that  she  had 
worked  in  grantor's  office  from  March,  1907,  until  Septem- 
ber, 1911,  and  had  kept  house  for  him  during  this  period, 
and  until  his  death.  This  evidence  is  not  necessarily  in- 
consistent with  the  "consideration  of  labor  performed  by 
the  grantee  herein,"  recited  in  the  deed.     In  these  circum- 
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stances,  it  cannot  well  be  ruled  that  the  deed  was  without 
full  conBideration. 

II.  Appellees  contend  that  the  deed  conveyed  only  that 
portion  of  the  lot  not  occupied  by  the  Stantons,  i.  e.,  Lot 
No.  1210.  The  description  contained  is  not  subject  to  this 
construction : 

'"Lot  1  of  Hubbell's  Subdivision  of  the  N.  W.  quarter 
of  Lot  6  of  Rose's  Addition  to  Fort  Des  Moines,  common- 
ly known  as  Number  1210  Pleasant  St.  Excepting  an  un- 
divided two-sixths  (2/6)  thereof,  which  be- 
longs to  Mabel  S.  Sweet,  and  reserving  to 

2.  DUDS :   coo-  /  <7 

SS^tocriptton  °^ys^^'  ^^  estate  in  said  real  property  for 
Sto^diJSS}?*'  the  rest  of  my  natural  life.  And  I  hereby 
tions:  effect       covenant  with  the  said  Rebecca  H.  Orwig 

that  I  hold  said  premises  by  good  and  per- 
fect title;  that  I  have  good  right  and  lawful  authority  to 
sell  the  s^une  and  that  they  are  free  and  clear  from  all  in- 
cumbrances whatsoever,  excepting  one  mortgage  of  |500  to 
the  Iowa  Loan  &  Trust  Company,  dated  March  15,  1907, 
and  a  second  mortgage  to  the  Iowa  Loan  &  Trust  Company 
for  1300,  dated  October  5,  1910.  And  I  covenant  to  war- 
rant and  defend  the  said  premises  against  the  lawful  claim 
of  all  persons  whomsoever. 

"Signed  this  24th  day  of  May,  1911." 
It  will  be  noted  that  the  description  of  the  lot  is  com- 
plete without  the  added  words,  "commonlf/  known  as  Num^ 
her  1210  Pleasant  8t/^  The  italics  are  ours.  This  clause 
must  be  rejected,  for  that  the  preceding  description  of  the 
propcsrty  granted  is  clear  and  unambiguous,  and  the  clause 
in  italics  does  not  limit  or  restrict  such  description.  The 
rule  prevailing  in  this  state  is  well  stated  by  Cole,  J.,  in 
Barney  v.  Miller,  18  Iowa  460 : 

'^Where  a  deed  of  conveyance  contains  a  g^ieral  de- 
scription of  the  property  conveyed,  which  is  definite  and 
certain '  in  itself,  and  is  followed  by  a  particular  descrip- 
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tion  also,  such  particular  description  will  not  limit  or  re- 
strict the  grant  which  is  clear  and  unambiguous  by  the 
general  description.  *  ♦  •  This  is  a  rule  of  constroc- 
tion,  and  is,  of  course,  limited  to  the  cases  which  are  withiD 
,  it.  Where  the  general  description  is  indefinite  and  uncer- 
tain, and  reference  to  the  particular  description  must  be 
had,  in  order  to  ascertain  with  certainty  the  subject  of  the 
grant,  in  such  cases,  the  rule  does  not  apply.  But,  then, 
the  whole  language  will  be  taken  together,  and  though  it 
may  be  ambiguous,  or  even  contradictory,  if,  upon  the  whole 
instrument,  there  is  sufficient  to  manifest  the  intention  of 
the  parties  with  reasonable  certainty,  that  will  suffice." 

See,  also,  as  laying  down  the  same  rule,  Marshall  r.  Mc- 
Lean, 3  G.  Greene  363,  and  Cummings  v.  Browne,  61  Iowa 
385.  The  italicised  words  are  merely  by  way  of  explanation 
or  reference,  and  as  such,  do  not  impair  or  destroy  the 
specific  grant  preceding.  The  authorities  are  uniform  in 
so  declaring. 

In  Holls  V.  Payson,  86  Me.  498  (27  Atl.  519),  the  de- 
scription was  of  ^^all  my  right,  title,  and  interest  in  and  to 
all  real  estate  situated  in  Hope,  Warren  and  Union  [Coun- 
ties]," to  which  was  added,  "meaning  to  convey  all  my  right, 
title,  and  interest  in  the  real  estate  formerly  occupied  by 
me,"  and  the  latter  clause  was  held  not  to  limit  the  grant 
to  such  estate  only,  the  court  saying: 

"It  rather  makes  sure  that  such  lands  were  to  be  in- 
cluded with  those  of  which  the  grantor  had  the  visible  oc- 
cupation. They  are  words  of  inclusion,  and  not  of  exdn- 
sion.  Words  of  reference  or  of  explanation  never  destroy 
a  specific  grant.  ♦  ♦  ♦  They  are  useful  where  the  de- 
scription is  imperfect,  and  where  it  is  aided  rath«r  thin 
controlled  by  them." 

In  Borkadale  v.  Barksdale,  92  Miss.  166  (45  So.  615), 
the  grant  was  of  "all  the  land  bequeathed  to  me  by  the  will 
of  my  uncle,  Hickerson  H.  Barksdale.    All  of  said  lands  are 
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lying  and  being  situated  in  said  Qrenada  County,  known 
as  the  Minter  Place,  and  state  of  Mississippi."  The  gran- 
tor had  acquired  a  tract  of  laud  iu  that  county  other  than 
'^Minter  Place/*  uuder  a  will;  and,  in  deciding  that  it 
passed  under  the  deed,  notwithstanding  the  expression, 
"known  as  the  Minter  IMace,''  the  court  said,  in  part: 

'*It  is  pei-fectly  plain  that  *all  said  lauds'  are  in  Grena- 
da County,  Mississippi.  The  general  rule  that,  ^where  a  gen- 
eral description  is  followed  by  a  particular  description,  the 
particular  description  controls,  and  the  other  wiU  be  re- 
jected,' is,  of  course,  thoroughly  sound;  but  in  every  such 
case,  the  particular  description  must  be,  not  a  redescription 
merely,  but  a  second  limiting  description,  a  second  grant- 
ing clause.  Where  the  allied  second  description  in  no  way 
limits  or  cuts  down  the  area  of  the  general  granting  clause, 
I)erfect  in  itself,  then  such  alleged  second  description  is 
nothing  more  nor  less  than  a  redescription,  a  mere  reitera- 
tion, an  effort  to  give  to  the  land  embraced  in  the  general 
grant  some  other  name  by  which  it  may  be  known  in  a  com- 
munity, without  any  purpose  in  mind  to  cut  down  from  the 
extent  and  area  of  the  perfectly  correct  general  grant. 
What  have  we  here  that  is  relied  on  to  cut  down  this  good, 
this  perfect,  description  in  the  general  grant?  Nothing 
save  the  mere  participial  phrase,  carelessly  thrown  in, 
*known  as  the  Minter  Place.'  It  would  be  sacrificing  sub- 
stance to  form,  it  would  be  an  utter  disregard  of  the  plain 
intent  of  the  grantor,  to  say  that,  after  he  had  plainly  de- 
clared his  purpose  to  convey  all  the  lands  in  Grenada  Coun- 
ty, state  of  Mississippi^  devised  to  him  by  his  uncle,  he  had 
cut  down  a  perfect  grant  by  the  careless  use  of  the  mere 
participial  phrase,  'known  as  the  Minter  Place.'  The  gen- 
eral principle  to  which  we  have  above  referred  had  no  ap- 
plication to  the  language  of  this  deed.  This  is  a  mere  reit- 
eration or  attempted  redescription  of  what  had  already  been 
perfectly  conveyed.    It  does  not  carve  out  of  the  original 
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grant,  or  except  from  the  original  grant,  by  a  particular  de- 
scription of  any  kind,  any  part  or  parcel  of  that  original 
grant." 

In  Friedman  v.  Nelson,  53  Cal.  589,  the  description 
was: 

"All  that  beach  and  water  pro[)erty  lying  l)etween  Fol- 
som  Street  on  the  north,  Ship's  Channel  on  the  east,  the 
city  limits  on  the  south,  and  Price  Street  on  the  west,  and 
known  on  the  said  map  as  Blocks  Nos.  one  (1)  to  thirty-two 
(32)  inclusive." 

The  land  first  described  was  held  to  have  passed,  rather 
than  the  32  blocks  mentioned.  See,  also,  Lord  v.  Went- 
worth,  68  N.  H.  610  (36  Atl.  17) ;  Rutherford  v.  Tracy,  48 
Mo.  325  (8  Am.  R.  104). 

The  description  in  the  deed,  being  clear  and  unambign- 
ous,  was  not  limited  or  restricted  by  italicised  words,  and 
the  entire  lot  passed  under  the  deed,  and  there  was  no  oc- 
casion to  resort  to  extrinsic  evidence. 

III.  Did  the  warranty  deed  carry  the  grantor's  rights 
under  the  contract  with  the  Stantons? 

T^pon  the  execution  of  the  contract  of  sale  to  the  latter, 
an  equitable  interest  in  the  land  passed  to  the  purchasers, 
and,  for  the  purposes  of  descent  and  taxation,  the  interest  of 

decedent  must  have  been  treated  as  personal 

3.  Deeds  :  con-        property.     But  the  vendor  retained  the  fee, 

}acto  aMignment  and  was  entitled  to  retain  the  same  until  the 

of  oatfltandlng 

eontraet.  contract  of  purchase  should  be  perfonned. 

It  might  have  been  forfeited  by  the  vendor 
for  nonpayment,  and  thereby  the  purchaser's  interest 
barred  in  a  summarv  manner.  Thus  the  vendors 
interest  in  the  land  is  much  larger  than  that  of  a  mere 
mortgagee,  and  savors  so  strongly  of  ownership  that  a  con 
'  veyance  of  the  fee  upon  a  valuable  consideration  is  held  to 
carry  with  it  the  right  to  enforce  the  terms  of  the  contraft 
in  connection  with  the  obligation  to  perform  its  terms.  This 
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appears  from  Ten  Eick  v,  Simpson,  1  Sandf.  Ch.  (N.  Y.) 
244.  There,  William  Simpson  conti*acted  to  convey  the 
land,  upon  the  payment  of  the  purchase  price,  to  Oamsey 
Hirkox.  William  sul)8e<juently  conveyed  the  land  to  John 
Simpson.  Thereafter,  Hickox  assigned  the  contract  to  Ten 
Eick.  The  latter  paid  the  purchase  price  to  William  by  ex- 
ecuting to  him  a  note,  and  thereafter  demanded  a  convey- 
ance from  John,  one  of  whose  defenses  was  that  Ten  Eick 
had  never  tendered  the  purchase  price  to  him.  It  appeared 
that  John  had  paid  William  fully  for  the  land.  The  court, 
in  deciding  that  John  was  entitled  to  the  purchase  price, 
observed  that  the  assignee  of  the  contract  of  sale — 

"W^as  entitled  to  the  conveyance  from  John ;  and  why  ? 
Because  William  had  sold  and  conveyed  the  land  to  John, 
chained  with  Hickox's  equitable  right.  By  that  same  con- 
veyance, William  admits  that  he  received  the  price  of  all 
the  land  included  in  it.  He  thus  ceased  to  have  any  interest 
in  the  subject-matter,  save  his  personal  liability  on  the  con- 
tract, and  in  that  he  became  the  surety  for  John.  John 
therefore  had  the  estate,  and  he  had  paid  for  it.  Hickox 
had  an  equitable  claim  for  a  deed  of  this  small  parcel,  on 
paying  the  stipulated  price  to  William  and  his  assigns. 
John  had  become  'his  assigns,'  by  the  deed  of  the  estate. 
And  when  the  time  arrived  for  Hickox  to  pay  the  price  of 
hig  purchase,  he  was  bound  to  pay  it  to  John,  as  well  by  the 
mere  letter  of  his  contract  as  because  he  looked  to  John  for 
a  fulfillment  of  its  obligation.  The  same  duty  rested  upon 
the  complainant,  because  he  became  the  assignee  of  Hickox's 
liabilities,  as  well  as  his  rights,  in  the  subject-matter;  and 
he  also  had  actual  notice  of  the  conveyance  by  William  to 
John.  The  complainant  applied  to  John  asi  'the  assigns'  of 
William,  for  a  conveyance.  The  same  act  which  enabled 
him  to  make  that  application  entitled  John  to  the  purchase 
money.  The  complainant  cannot  say  that  John  was  'the 
assigns'  for  one  purpose  and  not  for  the  other.    After  the 
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contract  was  executed,  Willjiani  became,  in  equity,  the  trus- 
tee of  the  land  for  Hickox,  having  a  lien  thereon  for  the 
purchase  money.  On  his  conveying  the  land  to  John,  with 
notice  of  the  trust,  John  became  such  trustee  in  equity  in 
his  stead,  and  the  lien  for  the  purchase  money  passed  to 
him,  along  with  the  burden  of  the  trust." 

In  Taj/lor  r.  ^tihhert,  2  Ves.  Jr.,  437,  439,  the  vendee  of 
the  land  with  notice  was  held  bound  in  all  respects  as  the 
vendor  had  been,  the  chancellor  (Lord  Tjough borough)  say- 
ing: 

"The  rule  that  affects  the  purchaser  is  just  as  plain  as 
that  which  would  entitle  the  plaintiff  to  specific  perform- 
ance against  Wood  [the  original  vendor] ;  if  he  is  a  pur- 
chaser with  notice,  he  is  liable  to  the  same  equity,  stands 
in  his  place,  and  is  bound  to  do  that  which  the  person  he 
represents  would  be  bound  to  do  by  the  decree.^' 

These  decisions  have  been  quite  generally  followed,  and 
the  rule  established  by  the  weight  of  authority  is  that  a 
general  warranty  deed,  without  limitation,  reservation,  or 
exception,  and  in  full  consideration,  presumed  or  prov«i, 
conveys  all  the  grantor's  title  to  and  interest  in  the  realty 
described  therein,  including  the  right  of  retention  of  such 
title  and  interest,  in  order  to  perform  a  contract  of  sale  to 
a  third  party  upon  the  payment  of  the  purchase  price  of 
which  the  vendee  is  charged  with  notice,  and  operates  as  a 
transfer  of  the  right  to  the  unpaid  purchase  money  then 
owed  on  said  contract  to  the  grantor.  Witt  v,  Boothe,  98 
Kan.  554  (158  Pac.  a51)  ;  }futual  Aid  B.  d  L.  Co.  p.  Ga4the, 
56  Ohio  St.  273  (46  N.  E.  985)  ;  Meyers  v.  Markham,  90 
Minn.  230  (96  N.  W.  336)  ;  t^with^em  B,  &  L.  Assn,  v.  Page, 
46  W.  Va.  302  {SS  R.  E.  336)  ;  39  Cyc.  1604.  See  Dickey  p. 
Lyon,  19  Iowa  544,  and  Tn  re  Estate  of  Miller^  142  Iowa  663. 

If  the  contract  of  sale  previously  had  been  assigned 
by  the  vendor  to  another,  or  promissory  notes  evidencing 
the  purchase  price  had  been  negotiated,  and  consideration 
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in  whole  or  in  irnrt  withheld  in  lieu  of  the  pnce,  a  different 
proposition  would  be  presented.  Georgia  State  B,  d  L. 
Assn,  V,  Fais(m,  114  Ga.  655  (40  S.  E.  760)  ;  Conner  v. 
Banks,  18  Ala.  42.  But  no  such  question  is  involved  here. 
Decedent  retained  the  contract  of  sale  until  his  death,  and 
nothing  in  the  deed  by  him  to  his  sister  or  in  the  record 
before  us  evidences  any  purpose  that  vendor's  interest  in 
said  contract  and  right  to  the  remainder  of  the  purchase 
money  should  not  pass  under  said  deed. 

It  may  be  that  a  naked  warranty  deed,  without  inore, 
will  not  carry  to  the  grantee  the  purchase  price  promised 
for  the  land  as  against  existing  creditors  of  the  grantor, 
but  the  purchase  price  is  transferred  by  deed  on  valuable 
consideration  if  the  deed  of  the  grantee  is  due  upon  the 
payment  of  the  price  promised  his  grantor.  If  this  be  not 
so,  then,  if  the  purchase  price  is  substantially  equal  to  the 
value  of  the  land,  the  grantee  by  deed  gets  nothing  by  the 
deed  save  an  obligation  to  convey  to  the  buyer,  and  if  it  be 
the  contract  that  a  warranty  deed  be  made  on  payment  of 
the  price,  the  grantee  from  the  maker  of  the  contract  gets 
none  of  the  purchase  price,  but  may  be  decreed  to  convey 
to  the  payer  of  said  price  with  the  covenants  of  warranty. 
It  does  not  meet  this  argument  to  relegate  such  grantee  to 
suit  on  the  covenants  of  warranty  in  his  deed,  for  the  gran- 
tor may  have  been  insolvent.  The  grantee  should  not  be 
bound  to  assume  tlie  burden  of  carrying  out  the  contract 
made  by  his  gi'antor,  except  on  remving  the  consideration 
for  that  contract,  in  the  absence  of  anything  to  indicate 
that  such  was  the  intention  of  the  parties. 

The  consideration,  such  as  it  was,  manifestly  was 
thought  by  the  grantor  sufficient;  and,  in  the  absence  of 
anything  tending  to  show  otherwise,  he  cannot  be  held  to 
have  intended  to  withhold  from  the  operation  of  the  deed 
the  transfer  of  the  contract,  while  burdening  the  grantee 
with  the  obligation  to  comply  with  its  terms.     In  our  opin- 
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ion,  the  conveyance  with  warranties  carried  with  it  the  ob- 
ligation  to  convey  that  portion  of  the  lot  contracted  to  the 
Stan  tons,  ni)on  payment  to  said  grantee  of  the  balance  ow- 
ing by  said  Stantons  on  the  purchase  price,  and  also  the 
right  to  said  purchase  money.  In  other  words,  the  con- 
veyance operated  as  an  assignment  to  the  grantee  of  the 
contract  between  the  grantor,  Orwig,  and  the  Stantons, 
We  have  discovered  but  one  case  to  the  contrary,  O'Brim 
V,  Evans,  107  Mich.  623  (65  N.  W.  571) ;  and  in  that  case, 
the  decisions  heretofore  cited  seem  to  have  escaped  the  at 
tention  of  the  court.  Though  the  proceeding  was  in  pro- 
bate court:,  we  know  of  no  reason  for  deny- 
4.  ExEcuTOEs  AND    [uir  such  couFt  the  authority  to  direct  an 

ADMINI8TRAT0EB  :        ^  '^ 

management^ Of  ^^^^^^^or  OF  administrator  as  to  his  interest 
tf^iW^SSrtT    1"  property,  whether  this  be  legal  or  equi- 
table.    Surely,  the  court,  as  it  took  cogni- 
zance of  the  issues  involved,  was  clothed  with  authority  to 
decide,  as  is  now  well  settled.     In  re  Ilereiiyership  of  Maf 
ner,  173  Iowa  299 ;   Tucker  v.  Stetoart  121  Iowa  714. 

We  reach  the  conclusion  that  Rebecca  H.  Orwig,  gran- 
tee of  the  decedent,  rather  than  the  administrator  of  his 
estate,  is  entitled  to  the  contract,  and  to  all  moneys  paid 
thereon  since  decedent's  death. — Reversed. 

Weaver,  Gaynor,  Salinger,  and  Stevens,  JJ.,  concur. 

Evans,  J.  (dissenting).  I  cannot  concur  in  the  ma- 
jority opinion.  This  is  a  controvergy  over  the  proceeds  of 
a  certain  land  sale  contract  and  a  promissory  note  given 
by  the  debtor  therefor,  the  contract  and  note  being  in  the 
hands  of  the  administrator.  Rebecca  Orwig,  a  sister  of  the 
decedent's,  claims  to  be  the  owner  thereof,  under  a  certain 
warranty  deed  executed  to  her  as  grantee,  by  the  decedent 
as  grantor,  a  few  days  before  his  death.  The  description  in 
the  warranty  deed  includes  other  land,  and  is  suiSfcientl? 
broad  to  have  conveyed  to  her  the  land  included  in  the  previ- 
ous contract  of  sale,  if  the  grantor  had  been  the  owner 
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thereof.  The  decedent  was  Thomas  G.  Orwig,  who  died 
June  23,  1911.  The  warranty  deed  was  executed  May  24, 
1911.    The  description  in  the  deed  was  as  follows: 

*T[iOt  1  of  Hubbeirs  Subdivision  of  the  N.  W.  quarter 
of  Lot  6  of  Rose's  Addition  to  Fort  Des  Moines,  common- 
ly known  as  Number  1210  Pleasant  Street." 

At  the  time  of  the  execution  of  such  deed,  the  grantor 
was  the  owner  of  Lot  1,  except  the  south  42  feet  thereof. 
Prior  to  1907,  he  had  been  the  owner,  also,  of  such  south  42 
feet.  On  such  date,  he  sold  this  south  42  feet,  together  with 
the  improvements  thereon,  to  one  Stanton,  by  a  written 
contract  of  sale,  pi-oviding  for  payments  in  future  install- 
ments, with  interest,  for  the  full  amount  of  which  Stanton 
executed  and  delivered  his  note.  Stanton  entered  into  pos- 
session of  the  property,  and  paid  installments  of  the  pur- 
chase price  to  the  extent  of  more  than  J500,  and  continued 
in  the  undisputed  right  of  possession  of  the  property  up  to 
the  time  of  the  death  of  Orwig.  The  property  thus  sold  had 
a  dwelling  house  thereon,  known  as  1208  Pleasant  Street. 
The  remainder  of  Lot  1  constituted  the  homestead  of  the  de- 
cedent, and  was  known  as  1210  Pleasant  Street.  After  Or- 
wig's  death,  an  administrator  was  appointed,  and  the  Stan- 
ton contract  and  note  passed  into  his  possession  without 
any  controversy,  and  have  been  in  his  possession  ever  since, 
as  such. 

I.  It  is  important  to  note  first  the  nature  of  the  pro- 
ceeding before  the  trial  court  from  whose  order  the  appeal 
is  taken.  There  was,  in  fact,  no  suit  pending  in  the  dis- 
trict tourt.  Rebecca  Orwig,  as  grantee  of  the  deed,  made  a 
demand  on  the  administrator  for  the  possession  of  the  note 
and  contract,  claiming  thereby  that  her  warranty  deed  car- 
ried the  proceeds  of  such  contract  of  sale.  The  adminis- 
trator, in  his  report,  asked  the  court,  sitting  in  probate,  for 
instructions  as  to  whp  was  entitled  to  such  contract.  The 
facts  which  I  have  already  stated  were  made  to  appear  by  a 
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stipulation.  The  probate  court  held  that  the  administrator 
was  entitled  to  hold  the  contract  of  sale  as  personalty.  It 
is  from  this  finding  that  the  appeal  has  been  taken.  I  doubt 
very  much  ivhether  there  is  any  tangible  record  before  us 
upon  which  this  appeal  can  rest.  To  add  still  more  to  the 
irregularity  of  the  record,  the  appellant  filed  in  the  lower 
court  her  afiSdavit,  reciting  allied  personal  transactions 
and  communications  with  deceased.  This  affidavit  has 
been  included  in  appellant's  abstract,  as  a  part  of  the  rec- 
ord. Appellee  has  called  our  attention  to  the  fact  that  it 
was  no  part  of  the  record  below.  Nor  was  there  any  offtf 
of  it  as  such,  except  the  filing.  The  appellee  filed  appro- 
priate objection  thereto.  This  is  not  denied  by  appellant 
And  yet  the  majority  opinion  has  inadvertently  resorted 
to  this  affidavit  for  much  of  its  statement  of  facts.  Pasfr 
ing  this  irregularity,  however,  I  come  to  the  legal  question 
presented  upon  the  face  of  the  contract  of  sale  and  of  the 
warranty  deed.  The  question  before  us  is  one  of  law,  pure- 
ly. No  equitable  considerations  are  presented.  Let  it  be 
conceded  that  the  description  in  the  warranty  deed  was 
sufficient  to  convey  to  the  grantee  all  the  real  estate  in  Lot 
1  owned'  by  the  grantor  at  the  time  of  such  conveyance. 
The  deed  purported  to  convey  only  realty ;  and  in  a  pure- 
ly legal  sense,  it  could  convey  nothing  else.  Did  Orwig 
own  the  Stanton  property  at  the  time  of  the  execution  of 
the  warranty  deed?  The  contention  for  the  administrator 
and  the  creditors  of  the  estate  is  that,  by  the  Stanton  con- 
tract of  sale,  Orwig  had  converted  such  realty  into  pe^ 
sonalty,  and  that  such  personalty  necessarily  passed,  at  hi4 
death,  to  his  administrator.  This  contention  is  rejected 
by  the  majority  opinion,  and  white-haired  cases  from  other 
states  are  cited  in  support  of  the  argument.  I  think  the 
question  is  not  fairly  open,  under  our  own  decisions.  The 
opinion  cites  the  case  of  Miller,  142  Iowa  563,  565.  The 
holding  in  that  case  is  contrary  to  the  majority  opinion. 
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That  case  follows  previous  cases  cited  therein,  which  are 
also  contrary  to  the  present  holding.  In  the  Miller  case, 
the  testator  had  devised  to  a  named  devisee  all  the  land  of 
which  she  should  die  seized  in  a  certain  Lot  1.  Before  her 
death,  she  had  sold  all  the  land  owned  by  her  in  snch  lot, 
by  a  contract  of  sale  precisely  similar  to  the  one  before  us. 
The  terms  of  the  devise  were  broad  enough  to  cover  every  in- 
terest of  realty  that  she  had  in  such  lot.  The  devisee 
claimed  that  he  was  entitled  to  tUe  proceeds  of  such  land 
contract,  under  his  devise.  But  we  held  that  he  was  entitled 
to  nothing  but  realty,  and  that  the  testatrix  had  no  realty 
in  Lot  1  at  the  time  of  her  death.  It  was  held  that  the  ad- 
ministrator took  the  contract  of  sale.  If  there  is  anything 
settled  by  our  decisions,  it  is  that  such  a  contract  termin- 
ates the  ownership  of  the  vendor  in  the  real  estate  and  that 
he  holds  the  legal  title  only  as  security,  precisely  as  a  mort- 
gagee would  hold  it.  Manifestly,  Orwig  could  have  as- 
signed the  Stanton  contract  and  the  Stanton  note  to  his 
sister,  and  such  an  assignment  would  have  carried  the  se- 
curity without  any  formal  conveyance  of  the  real  estate. 
Manifestly,  also,  with  such  assignment  of  contract  and  note 
he  could  have  conveyed  the  property  to  her  as  trustee,  and 
as  trustee  only.  Nor  do  I  overlook  that  it  would  be  within 
the  power  of  a  court  of  equity,  upon  a  proper  showing,  to 
treat  the  warranty  deed  as  the  equitable  equivalent  of  an 
assignment  of  the  contract  of  sale  and  of  the  note.  But 
this  would  involve  evidence  and  a  consideration  of  equi- 
ties. If,  for  instance,  the  grantee  had  been  misled,  and  the 
grantor  were  insolvent;  if  the  consideration  paid  had  in- 
cluded the  consideration  for  such  land  contract ;  if  the  real 
contract  in  pursuance  of  which  the  deed  was  executed  con- 
templated the  proceeds  of  the  land  sale  contract,  then,  in 
any  such  case,  the  power  of  equity  would  be  adequate  to 
extend  full  relief.  I  should  have  no  doubt  of  the  power 
of  a  court  of  equity  to  treat  the  warranty  deed  as  the 
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equitable  equivalent  of  au  assignment  of  the  contract  and 
note.  But  this  is  not  an  equity  suit.  No  equitable  con- 
siderations are  involved ;  none  are  pleaded ;  none  are  prov- 
ed. We  may,  indeed,  infer  that  the  decedent  was  insolvent, 
in  that  the  creditors  are  contending  for  this  fund  as  the 
only  resource  for  the  payment  of  claims  against  the  estate; 
but  this  in  itself  creates  no  equity  in  her  favor.  It  is  not 
claimed  that  she  was  misled  in  the  transaction.  Though 
the  deed  purports  to  be  for  a  consideration  which  is  suflPi- 
cient  to  give  it  legal  effect,  yet,  for  the  purposes  of  equity, 
the  extent  of  the  consideration  is  in  no  manner  disclosed. 
The  rights  of  the  appellant,  therefore,  are  purely  legal,  and 
not  equitable,  and  must  be  determined  upon  the  face  of 
her  deed.  Concededlv,  a  failure  of  title  is  shown  afs  to  the 
south  42  feet.  What,  therefore,  is  the  legal  remedy  of  the 
grantee?  Manifestly,  an  action  for  u  bi*each  of  the  cove- 
nant of  warranty.  In  pursuing  this  remedy,  however,  she 
stands  in  no  better  position  than  any  other  creditor  of  the 
insolvent.  The  purely  legal  effect  of  the  warranty  deed 
does  not  operate  as  an  assignment  of  the  contract  and  note. 
This  is  the  precise  holding  of  the  Supreme  Court  of  Michi- 
gan in  O'Brien  v.  Evans,  107  Mich.  623  (65  N.  W.  571),  in 
a  very  similar  case.  The  effect  of  the  majority  opinion  ie 
to  extend  equitable  relief  to  the  appellant,  though  no  equi- 
table issue  is  presented.  The  very-  authorities  cited  there- 
in were  chancery  cases,  and  the  relief  granted  therein  by 
the  chancellor  was  upon  equitable  issues.  Ten  Etch  v. 
Himpson,  1  Sandf.  Ch.  (N.  Y.)  244;  Taylw^  v.  Stibhert,2 
Ves.  Jr.,  437,  439. 

II.  The  opinion  devotes  discussion  to  the  proposition 
that  the  last  clause  of  the  description  in  the  deed,  ^'com- 
monly  known  as  Number  1210  Pleasant  Street,"  should  be 
deemed  as  surplusage  and  nugatory.  In  my  for^;oing  dis- 
cussion, I  have  assumed  the  correctness  of  this  position.  1 
think,  however,  that  the  discussion  in   the  opinion  lose^ 
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sight  of  the  sigiiificance  which  this  clause  could  have  as  a 
circumstance  of  evidence,  in  case  the  appeal  were  before 
us  in  an  equitable  suit,  asking  relief  upon  equitable  issues. 

Surely,  in  such  a  case,  where  a  court  of  equity  sought  to  go 
behind  the  written  papers,  and  sought  to  ascertain  the  real 
understanding  and  intent  of  the  parties  antecedent  thereto, 
the  fact  that  there  were  two  properties,  known  as  1208 
Pleasant  Street  and  1210  Pleasant  Street,  and  that  1210 
Pleasant  Street  was  specifically  included  in  the  descrip- 
tion, whereas  1208  was  omitted,  would  be  a  proper  circum- 
stance for  the  consideration  of  the  equity  court,  and  would 
undoubtedly  be  deemed  as  of  substantial  significance. 
There  is  a  further  consideration  here  which  is  not  considered 
in  the  opinion.  No  inconsistency  or  ambiguitr  appears 
on  the  face  of  the  deed.  By  evidence  aliunds^  however,  the 
description  in  the  deed  becomes  either  inconsistent  or  am- 
biguous. If  ambiguous,  the  ambiguity  is  latent,  and  such 
ambiguity  may  be  explained  by  the  same  kind  of  evidence 
as  discloses  it.  In  such  case,  it  would  be  permissible  to 
ascertain  the  intent  of  the  deed  by  parol  evidence.  On  the 
other  hand,  if  the  provisions  in  the  deed  are  to  be  regarded 
as  inconsistent,  rather  than  ambiguous,  then  the  one  part 
must  be  deemed  to  control  the  other;  or  rather,  one  part 
must  give  way  to  the  other.  In  such  cases,  the  authorities 
are  not  wholly  agree<l  whether  the  description  "Lot  1-'  or 
the  street  number  "1210  Pleasant"  should  prevail.  Some 
authorities  lay  stress  upon  the  fact  that  a  lot  owner  is 
more  likely  to  know  with  certainty  his  street  number  than 
he  is  his  lot  and  block  number.  Worthington  v,  Hyler,  4 
Mass.  196 ;  Ouahy  t\  Jones,  73  N.  Y.  621.  The  question  is 
one  of  considerable  difficulty.  In  view  of  the  fact  that  it  is 
not  decisive  here,  I  should  prefer  to  leave  it  open  for  later 
consideration  in  an  appropriate  case,  and  upon  fuller  dis- 

VoL.    IS;-    lA.— r>o 
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cnssion  in  the  briefs.    Upon  the  record  before  as  heretn,  I 
wonld  affirm. 

Prsston,  G.  J.,  joins  in  this  dissent. 


Mildred  Mbldb  Lovb,  Appellee,  v.  J.  G.  Lovb,  Appellant 

MA.BMAQB;    Oommonrliaw   Marriage— BMentla]a—-A|nre«iiMiit  Pol- 

1  lowed  by  OonmunmAtion.  If  the  parties  are  capable  of  contract- 
ing, and  mutually  agree  that  they  are  husband  and  wife,  with 
present  intention  of  becoming  such,  and  this  is  followed  by 
consummation  of  the  marriage  relation,  the  contract  of  ma^ 
riage,  under  Section  3139,  Code,  1997,  is  complete,  and  does  not 
depend  upon  cohabitation  for  a  period  of  time. 

MA.BMAQB;'    OoDunon-Law     ICaxrlage — Basentlsla    Prewunjtloiia— 

2  Continued  Cohabitation.  Proof  of  continued  cohabitation  be- 
tween parties  who  have  held  themselyes  out  to  thd  public  as 
husband  and  wife,  justifies  the  inference  that  they  are  married. 

MABBIAGE:    Oommon-Law  Marriage — Suffldency  of  Bvidenoe.    B?- 

3  idence  reviewed,  and  held  to  sustain  finding  o<  oommon-law 
marriage. 

DIVOBCE:    Desertion— Probf.    Although  parties  may  not  live  to- 

4  gether  in  the  usual  way  as  husband  and  wife,  there  can  be 
desertion  such  as  to  be  grrounds  for  a  divorce  under  Section 
3174,  Code,  1897. 

DIVOBOB:    I>esertion— Snflldency  of  Bvldence.    Evidence  refviewed, 

5  and  held  insufficient  to  sustain  finding  of  court  of  desertion  by 
husband. 


Appeal  from  Cerro  Oordo  District  Court. — J.  J.  Clark, 

Judge. 

March  24,  1919. 

Suit  for  divorce.     Judgment  and  decree  in  favor  of 
plaintiff.    Defendant  appeals. — Reversed, 

Senneff,  BHss,  Witwer  d  Sen/neff,  for  appellant. 

Rlythe,  Markley,  Ride  d  Smith,  for  appellee. 
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Stbvbns,  J. — I.  But  two  questions  are  presented  for 
decision  upon  this  appeal:  (a)  Were  defendant  and  plain- 
tiff husband  and  wife  at  the  time  the  decree  of  divorce  was 
entered;  and  (b)  does  the  proof  sustain  her  claim  of  statu- 
tory desertion,  the  only  ground  alleged  in  her  petition  for  a 
divorce? 

Plaintiff  alleges,  and  relies  upon,  a  common-law  mar- 
riage. Marriage,  as  defined  by  Section  3139  of  the  Code, 
'4s  a.  civil  contract^  requiring  the  consent  of  the  parties  ca- 
pable of  entering  into  other  contracts,  except  as  herein  oth- 
erwise declared."  The  marriage  &  denied  by  the  defendant, 
and  the  parties  have  not  at  any  time  lived  together,  in  the 
usual  sense,  as  husband  and  wife.  Defendant,  at  the  time 
of  the  alleged  marriage,  was  25  years  of  age,  and  employed 
by  a  railroad  company  as  a  switchman,  and  plaintiff  was 
23  years  of  age,  and  employed  as  a  servant  in  a  hotel  at 
Sanborn,  Iowa,  where  she  claims  the  marriage  took  place  in 
July  or  August,  1906. 

Common-law  marriages  have  long  been  recognised  by 
the  law  of  this  state.  Bla/nchard  v,  Lambert,  43  Iowa  228; 
McFarland  v.  McFarUndy  51  Iowa  565.     The  diflficulty  is  not 

in  defining  common-law  marriage,  but  aris- 

^*  TOmmo^iaw        ®®  generally  from  the  uncertainty  of  proof. 

tiai7:*SreSent  ^'  ^^^  parties  are  capable  of  contracting, 

wmifc  ''''""  and  mutually  agree  that  they  are  husband 

and  wife,  with  the  present  intention  of  be- 
coming siich,  and  this  is  followed  by  a  consummation  of  the 
marriage  relation,  the  contract  is  complete.    The  consum- 
mation of  the  contract  does  not  depend  upon  cohabitation 
for  a  period  of  time,  but,  like  other  contracts,  it  is  com- 
plete when  made.     Marriage,  whether  sol- 
2.  mauiaob:  com-  emnized  in  the  usual  way  or  by  mutual  con- 
preSomptSSs**'*'^"*  and  agreement,  is  generally  followed 
Sibiutt^n.  ^""^      ^y  t^e  parties'  dwelling  together,  and  per- 
forming the  duties  and  obligations  of  the 
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marriage  relation.  Proof,  therefore,  of  continued  cohabita- 
tion between  parties  who  have  held  themselves  out  to  the 
public  as  husband  and  wife  justifies  the  inference  that  tlie 
parties  are  married.  If  the  marriage  agreement  testified 
to  by  plaintiff  was  admitted  by  the  defendant,  proof  that 
the  parties  lived  and  cohabited  together,  or  held  them- 
selves out  to  the  public  as  husband  and  wife,  would  not  be 
required.  The  Supreme  Court  of  Minnesota,  in  Hulett  i>. 
Carey y  66  Minn.  327  (69  N.  W.  31),  referring  to  common-law 
marriage,  said: 

^-Marriage  is  a  civil  contract  jwre  gentium^,  to  the  valid- 
ity of  which  the  consent  of  parties  able  to  contract  is  all 
that  is  required  by  natural  or  public  law.  If  the  contract 
is  made  per  verba  d-e  pruesenU,  and  remains  without  co- 
habitation, or  if  made  per  verba  de  futuro,  and  be  followed 
by  consummation,  it  amounts  to  a  valid  marriage,  in  tbfi 
absence  of  any  civil  regulations  to  the  contrary.  2  Kent 
Oomm.,  87 ;  2  Greenl.  Ev.,  Sec.  460 ;  1  Bishop,  Mar.  &  Div., 
Sees.  218,  227,  229.  The  maxim  of  the  civil  law  was,  'Gonr 
sensus  noti  concuMttis  faoit  matrimonium/  The  whole  law 
on  the  subject  is  that,  to  render  comp'etent  parties  husband 
and  wife,  they  must  and  need  only  agree  in  the  present 
tense  to  be  such,  no  time  being  contemplated  to  elapse  be- 
fore the  assumption  of  the  status.  If  cohabitation  follows, 
it .  adds  nothing  in  law,  although  it  may  be  evidence  of 
marriage.  It  is  mutual,  present  consent,  lawfully  express- 
ed, which  makes  the  marriage.  1  Bishop,  Mar.,  Div.  &  Sep., 
•  Sees.  239,  313,  315,  317.  See,  also,  the  leading  case  of  Dal^ 
rymple  v.  Dalrymple,  2  Hagg,  Consist.  54,  which  is  the  foun- 
dation of  much  of  the  law  on  the  subject.  An  agreement  to 
keep  the  marriage  secret  does  not  invalidate  it,  although  the 
fact  of  secrecy  might  be  evidence  that  no  marriage  ever  took 
place." 

This  is  in  harmony  with  our  holding  in  State  v.  Mc- 
Kay, 122  Iowa  658.     See,  also,  Davis  v.  Stouter,  132  Mo. 
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App.  555  (112  S.  W.  282)  ;  Bishop  v.  Brittain  Itiv.  Co,,  229 
Mo.  699  (129  S.  W.  668);  Abbott  on  Trial  Evidence  (2d 
Ed.)  101. 

Does  the  proof  in  this  case  establish  a  common-law 
marriage?  Plaintiff  testified  that  she  kept  company  with 
defendant  for  several  months  before  they  were  married; 

that,  during  said   time,   defendant   impor- 

3.  mabbiagb  :  tuncd  her  to  have  illicit  relations  with  him, 

marriage f^        but  that  she  always  refused;    that  defend- 

Bufficlezicy  of  •  ■■      i 

eyidence.  ant  finally  proposed  marriage,  and  she  ac- 

cepted ;  that  he  finally  said  to  her  that  they 
were  the  same  as  married,  and  he  would  take  her  as  his 
wife  and  take  care  of  her;  that  they  thereafter  had  fre- 
quent acts  of  sexual  intercourse;  and  that  she  always  be- 
lieved and  understood  that  they  were  husband  and  wife,  al- 
though she  did  not  fully  understand  her  legal  rights.  Some 
months  following  the  alleged  marriage,  she  went  to  La 
Crosse,  Wisconsin,  where  her  parents  resided,  and  shortly 
thereafter  gave  birth  to  a  female  child,  referi*ed  to  in  the 
evidence  as  Ruth  Love,  who,  at  the  time  of  the  trial,  was 
11  years  of  age.  During  the  following  years,  defendant 
'wrote  her  many  letters,  addressing  them  to  Mrs.  J.  G.  Love. 
They  occasionally  met  at  Austin,  Minnesota,  and  other, 
places,  and  at  one  time,  he  registered  them  at  a  hotel  as 
husband  and  wife,  under  an  assumed  name.  Plaintiff,  how- 
ever, denies  that  she  knew  he  had  not  registered  under  their 
true  name. 

The  record  discloses  a  rather  voluminous  correspon- 
dence,  though  but  few  of  plaintiff's  letters  were  introduced. 
He  addressed  her  always  as  "My  Dear  Girl,"  frequently 
mentioning  Ruth,  and  closing  the  letter  with  "Love  to 
both,"  "Goodbye  to  both,"  ^TTours  as  ever,"  etc.  In  none 
of  them  does  he  refer  to  her  directly  as  his  wife.  In  many 
of  the  letters,  he  inquires  after  Ruth's  health,  and  whether 
she  can  walk,  and  in  1909,  wrote : 
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"How  is  Ruth  ?  Is  she  walking  yet?  You  wrote  me 
in  July  that  she  was  walking,  and  you  have  never  told  me 
of  her  getting  worse.  Now  I  want  to  know  what  condition 
she  is  in,  and  if  she  is  getting  worse,  I  will  bring  her  down 
here  to  the  hospital ;  so  you  let  me  know  for  sure.  I  have 
just  been  called,  and  I  will  close  for  this  time.  Youn  as 
ever,  Love  to  both.    J.  G." 

It  appears  that  Ruth  is,  as  the  result  of  infantile  paral- 
ysis, a  cripple,  and  this  perhaps  explains  his  frequent  in- 
quiry regarding  her  health,  and  whether  she  was  able  to 
walk.  The  correspondence  is  wholly  free  from  offensiye  or 
forbidding  language,  and  in  it  there  is  no  reference  to  im- 
moral relations  between  the  parties.  Plaintiff  frequently 
urged  a  public  marriage  ceremony,  and  testified  that  de- 
fendant constantly  promised  that  they  would  go  to  house- 
keeping. She  was  a  member  of  the  Lutheran  Church,  and 
stated  that  she  desired  a  marriage  which  conformed  to  the 
rules  thereof,  and  a  record  that  could  not  be  denied,  and 
that  would  protect  herself  and  Ruth.  She  further  testified 
that  he  did  not  desire  their  marriage  to  become  known  at 
Mason  City,  where  he  lived,  but  that  he  informed  her  that 
his  parents  knew  about  it.  Plaintiff  and  defendant  did  not 
live  together  in  the  usual  manner,  and  he  seldom  had  op- 
portunity  to  introduce  her  as  his  wife.  She  claims,  how- 
ever, that  he  did  introduce  her  as  his  wife,  to  a  druggist 
whose  name  she  did  not  recall,  in  Mason  City.  This 
he  denies.  He  occasionally  sent  her  small  sums  of  money, 
frequently  in  his  letters  protesting  his  inability  to  send 
more. 

While  defendant,  testifying  in  his  own  behalf,  em- 
phatically denies  the  marriage,  the  court  below,  who  saw 
and  heard  the  witnesses  testify,  sustained  the  allegations  of 
plaintiff's  petition.  With  this  finding,  without  further  dis- 
cussion, we  are  content.  To  hold  otherwise,  upon  the  ^e^ 
ord,  would  be  a  great  injustice  to  the  plaintiff,  and  ill^ti- 
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mize  defendant's  crippled  daughter.  The  evidence  of  the 
alleged  common-law  marriage  is  persuasive,  and  defend- 
ant's conduct  during  the  intervening  years  toward  plain- 
tiff and  Ruth  has  been  such  as  to  leave  no  doubt  that  plain- 
tiff has  told  the  truth. 

II.    Counsel  for  appellant  vigorously  argues  that  the 
evidence  fails  to  establish  desertion.    As  indicated,  the  par- 
ties  have  never,  in  the  usual  sense,  lived  and  cohabited  to- 
gether as  husband  and  wife.     He  has  re 
*-  ^^^j^.  sided  at  Mason  City,  and  she  elsewhere,  ex- 

proof.  ^gp^  Iqj,  occasional  brief  visits  to  him  at 

Mason  City  and  other  places.  This,  however,  was  originally 
in  accordance  with  the  mutual  arrangement  of  the  parties. 
The  fact  that  they  did  not  live  together  as  husband  and 
wife  in  the  usual  way  does  not  prevent  proof  of  desertion, 
within  the  meaning  of  that  term  as  used  in  Section  3174  of 
the  Code.  Tipton  v.  Tipton,  169  Iowa  182.  We  said  in 
Kupka  V.  Kupka,  132  Iowa  191,  quoting  from  Nelson  on  Di- 
vorce and  Separation,  that : 

"Four  elements  are  essential  to  a  divorce  because  of 
desertion:  (1)  The  cessation  of  the  marriage  relation;  (2) 
the  intent  to  desert;  (3)  the  continuance  of  the  desertion 
daring  the  statutory  period;  and  (4)  the  absence  of  con- 
sent'or  misconduct  of  the  deserted  party." 

It  appears  without  dispute  in  the  record  that  defendant 
frequently  sent  small  sums  of  money  to  plaintiff,  the  ag- 
gregate amount  of  which  is  not  shown.  The  correspondence 
between  them  continued  at  least  until  July  10,  1916,  when 
defendant  wrote  plaintiff  a  letter  of  the  same  general  char- 
acter of  those  previously  written  to  her  since  the  marriage. 
In  this  letter,  he  requests  plaintiff  to  "tell  the  little  one  I 
will  be  up  to  see  her  before  the  summer  is  over,  if  I  have  to 
ask  Dad  for  more  money."  The  parties  did  not  meet  for 
two  or  three  years  prior  thereto;  but  in  August,  1915,  they 
met  at  LaCrosse,  Wisconsin,  and  effected  a  reconciliation,  at 
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which  time  defendant  promised  plaintiff  that  he  would  work 
steadily  during  the  winter,  save  his  money,  and  in  the  spring 
they  would  have  a  ceremony  perfonned,  and  go  to  house- 
keeping. So  far  as  the  record  discloses,  there  was  no  change 
in  their  relations  thereafter,  until  shortly  before  the  com- 
mencement of  this  suit.  By  an  amendment  to  plaintiflfs 
petition,  filed  November  8,  1917,  she  alleges  a  reconcilia- 
tion, as  above  stated,  and  that  they  lived  and  cohabited  to- 
gether as  husband  and  wife  during  various  periods  of  that 
month.  While  it  is  true  that  the  defendant,  upon  the 
trial,  denied  the  marriage,  and  admitted  that  he  was  en- 
gaged to  another  woman,  the  record  leaves  it  uncertain  as 
to  when  this  engagement  was  entered  into.  Defendant  tes- 
tified that  he  became  engaged  to  a  girl  in  Fort  Dodge  in 
1902,  who  was  later  the  subject  of  correspondence  and  some 
difficulty  between  the  parties;  but  whether  this  is  the  en- 
gagement referred  to  by  him  in  his  testimony,  is  left  in 
doubt. 

The  record  does  not  establish  desertion  on  the  part  of 
defendant  for  a  period  of  two  years  before  the  commence- 
ment of  this  suit,  but,  on  the  contrary,  shows  a  reconcilia 

tion  within  that  period,  followed  by  months 

^'  MFtion^  suffi-       ^^    intimate    correspondence,    such   corres- 

dence^  ^'  *^*       pondence  as  was  carried  on  from  the  time  of 

their  marriage.  It  is  our  conclusion  that 
the  evidence  abundantly  establishes  the  marriage,  and  that 
the  court  below  rightly  held  that  plaintiff  and  defendant 
are  husband  and  wife.  The  plaintiff  may,  therefore,  have  a 
decree  in  this  court  or  in  the  court  below,  at  her  election, 
affirming  and  sustaining  the  marriage;  but  for  the  reason 
that  plaintiff  has  failed  to  establish  desertion,  the  judgment 
of  the  court  below  is — Reversed. 

Lapd,  C.  J.,  Gaynor  and  Preston,  JJ.^  concur. 
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Bessie  M.  Taggart  et  al.,  Appellees,  v.  Ella  M.  Burgin, 

Appellant. 

DEEDS:     Validity — Mental  Incapacity  —  Evidence.    Evidence  re- 

1  viewed,  and  held  to  sustain  finding  that  grantor,  at  the  time  of 
executing  deeds  to  his  wife,  was  of  unsound  mind,  and  incapable 
of  comprehending  the  nature  and  effect  of  the  conveyances  exe- 
cuted. 

AFPEAIi  AJXD  EBBOB:    BeTiew — Questions  of  Fact  —  Oonflicting 

2  Evidence.  Weight  must  always  be  given,  on  appeal  from  decree 
canceling  conveyance  on  ground  of  mental  incapacity,  to  the 
findings  of  the  lower  court,  on  conflicting  evidence. 

Appeal  from  Clay  District  Court. — D.  F.  Coyle,  Judge. 

March  24,  1919. 

Defendant  appeals  from  a  decree  in  the  court  below 
canceling  and  setting  aside  certain  real  estate  conv^ances. 
— Affirmed. 

Buck  rf  Kirkpatrick,  Fratwis  d  Owen,  and  Coason 
d  Francis,  for  appellant. 

Heald  d  Cook,  and  E.  A.  d  W.  H.  MorUng,  for  appel- 
lees. 

Stevens,  J. — On  April  16,  1908,  L.  C.  Burgin,  by  sepa- 
rate instruments  conveyed  certain  real  estate  in  Clay  Coun- 
ty, Iowa,  and  certain  other  real  estate  situated  in  Hutchin- 
son County,  South  Dakota,  to  Ella  M.  Bur- 
1.  dbid»:  validity:  gin,  his  wife.    The  consideration  recited  in 

mental  incapac-  v^         '  ^     i      ^      *      ^  •»       ^^     ^• 

ity :  evidence.       each   of  saiG   deeds  IS  love  and   affection. 

Plaintiffs  are  the  daughters  of  the  parties 
to  the  above-mentioned  instruments,  and  the  sole  heirs  at 
law  of  the  grantor.  They  allege  in  their  petition  that  the 
grantor,  at  the  time  of  the  execution  of  said  deeds,  was  of 
unsound  mind,  and  incompetent  to  transact  business.  This 
presents  the  only  question  for  decision. 
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The  evideuce  is  somewhat  voluminous,  and  is,  as  usual 
in  cases  of  this  character,  conflicting.  We  shall  not  un- 
dertake to  review  the  evidence  in  detail,  or  make  an  ex- 
tended statement  thereof.  The  record  does  not  reveal  the  age 
of  L.  G.  Burgin,  but  we  assume,  from  the  fact  that  he  was  a 
soldier  in  the  Civil  War,  that  he  must  have  been  advanced 
in  years. 

On  May  29th  following  the  date  of  the  above-mentioned 
deeds,  an  information  was  filed  before  the  commissioners 
of  insanity,  alleging  that  Mr.  Burgin  was  infeane;  and,  on 
July  23d  following,  the  grantee  in  said  deeds  subscribed 
and  swore  to  a  petition,  filed  in  the  district  court  of  Clay 
County,  alleging  that  her  husband  was  of  unsound  mind, 
and  praying  the  appointment  of  a  guardian.  Upon  hear- 
ing before  the  commissioners,  Mr.  Burgin  was  found  in- 
sane, and  ordered  confined  in  the  hospital  at  Cherokee,  to 
which  institution  he  was  taken,  and  where  he  remained  un^ 
til  his  death,  on  December  15,  1915.  On  August  27,  1908, 
an  order  was  entered  by  the  couii;,  appointing  defendant 
guardian  of  her  husband.  Many  residents  of  Clay  County 
who  had  known  Mr.  Burgin  with  varying  degrees  of  inti- 
macy for  many  years  were  called  as  witnesses,  and  testified 
to  many  changes  in  his  personal  appearance  and  habits,  and 
expressed  the  opinion  that  he  was  not  of  sound  mind.  He 
does  not  appear  to  have  been  a  man  of  eccentric  habits; 
and  changes  in  his  appearance,  conversation,  and  conduct 
appear  to  have  been  noticed  by  his  friends  for  some  time 
before  the  execution  of  the  deeds.  He  formed  impractical 
plans  for  accumulating  wealth,  became  visionary,  and,  in- 
stead of  manifesting  characteristic  cleanliness  of  his  per 
son  and  attire,  became  untidy,  neglectful,  and  careless  of 
his  clothing  and  personal  appearance ;  while  his  habits  in 
other  respects  underwent  a  marked  change.  He  had  for- 
merly been  a  regular  attendant  and  officer  of  the  church. 
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but  became  neglectful  and  indifferent  thereto,  failed  to  rec- 
ognize those  with  whom  he  was  acquainted,  ceased  his  at- 
tendance at  the  Army  Post  and  refused  to  pay  his  dues,  and, 
upon  one  occasion,  picked  up  and  concealed  two  neckties 
from  a  store,  and  was  seen  to  do  indecent  acts  in  daylight 
on  the  public  streets.  Some  improvident  business  trans- 
actions were  shown.  All  this  was  contrary  to  his  former 
habits.  He  appears  to  have  sustained  friendly  relations 
with  his  daughters,  but  conveyed  all  his  property  to  his 
wife. 

Medical  witnesses,  testifying  as  experts,  expressed  the 
opinion  that  he  was  of  unsound  mind,  and  that  he  was  suf- 
fering from  senile  dementia.  The  superintendent,  and  one 
of  the  assistant  physicians  of  the  Cherokee  Hospital  for 
the  Insane,  where  Mr.  Burgin  was  confined,  testified  that 
he  was  afflicted  with  paresis,  a  disease  which,  they  stated,  is 
of  syphilitic  origin,  and  affects  the  patient  both  physically 
and  mentally.  They  testified,  however,  that  persons  suffer- 
ing from  paresis  frequently  have,  lucid  intervals,  during 
which  they  may  be  capable  of  intelligently  transacting  busi- 
ness. Both  senile  dementia  and  paresis  are  progressive  in 
character,  and  the  mind  of  the  patient  gradually  weakens. 
The  attorney  who  prepared  the  deeds  testified  on  behalf  of 
the  defendant,  and  expi^essed  the  opinion  that  Mr.  Burgin, 
at  the  time  the  deeds  were  executed,  was  of  sound  mind,  and 
gave  him  the  necessary  information  for  the  preparation  of 
the  instruments  without  memoranda  or  other  assistance. 
We  are  persuaded,  however,  that  the  weight  of  the  evidence 
sustains  the  finding  and  decree  of  the  court  below  that,  at 
the  time  the^  instruments  were  executed,  the  grantor  was  of 
unsound  mind  and  incapable  of  intelligently  comprehend- 
ing and  understanding  the  nature  and  effect  of  the  con- 
veyances executed  by  him.    Weight  must  always  be  given 
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to  the  finding  of  the  lower  court  in  cases 
2.  appbal  and        of  this  character.     It  will  serve  no  good 

■BROB :   review  :  ,,..., 

Questions  of  purpose  to  extend  this  opinion  by  reciting 
injc  t«videncp.  or  discussing  the  evidence  in  detail.  Suf- 
fice it  to  say  that,  in  our  opinion,  the  rig^t 

conclusion  was  reached  by  the  court  below,  and  its  decree 

is,  therefore, — Affirmed, 

Ladd,  C.  J.,  Gaynor  and  Preston,  JJ.,  concur. 


Julia  Lang,  Appellee,  v.  Marshalltown  Light,  POwke, 
AND  Railway  Company,  Appellant. 

EVIDEKOE:    Interpreting  Z-Ray.    An  expert  witness  may  not  tes- 

1  tify  what  an  X-ray  photograph  shows,  even  though  objector's 
own  witness  had  so  testified,  but  without  objection. 

WITNESSES:    Undue  Limitation  on  Examination.    Unduly  limiting 

2  examination  on  matters  bearing  on  the  interest  of  the  witness 
in  the  pending  action  is  not  necessarily  reversible  error.  So 
held  as  to  whether  the  witness  himself  had  an  action  pending 
which  grew  out  of  the  accident  in  question. 

Appeal  from  Marshall  District  Court, — James  W.  Willbtt, 

Jndge. 

January  17,  1919. 

Rbhearing  Denied  April  4,  1919. 

Action  to  recover  damages  for  personal  injury.  There 
was  a  trial  to  a  jury,  verdict  and  judgment  for  15,000  for 
plaintiff,  and  defendant  appeals. — Affirmed, 

Hasner  d  Ha^ner,  Binford  d  Farher,  and  Edwards, 
Longley,  Ransier  d  Smith,  for  appellant. 

Bradford  d  Johnson  and  U,  »Sf.  Alderman,  for  apples. 

Trestox,  J. — This  case  has  been  here  before.    Lang  v. 


Apr.  1919]      Lang  v.  Marshali/town  L.,  P.  &  B.  CJo.     941 

« 

Marshalltown  L,,  1\  d  R,  Co.,  16G  Iowa  548.  The  opinion 
there  states  the. nature  of  the  case,  and  we  shall  not  repeat. 
Twenty-three  en*ors  are  assigned.  They  relate,  for  the 
most  part^  to  rulings  of  the  court  in  admitting  and  exclud- 
ing evidence,  and  the  alleged  restriction  of  cross-examina- 
tion of  plaintiff's  witnesses  by  defendant.  It  is  also  claimed 
that  the  trial  judge  made  improper  remarks,  and  that  coun- 
sel for  appellee,  during  the  trial,  were  guilty  of  improper 
conduct  in  their  remarks  concerning  counsel  for  appellant, 
and  of  improper  argument  to  the  jury  concerning  ineffi- 
ciency of  defendant's  employee,  the  17-year  old  conductor 
in  charge  of  the  car;  improper  questions  asked  witnesses, 
and  the  like.  Complaint  is  also  made  of  the  refusal  of  the 
trial  court  to  give  an  instruction  requested  by  appellant,  in 
which  the  court  was  asked  to  withdraw  from  the  considera- 
tion of  the  jury  certain  alleged  injuries  to  plaintiff,  which 
were  alleged  in  the  petition,  for  the  reason  that  it  is  con- 
tended by  appellant  there  wiis  no  evidence  in  the  oase  to 
show  that  such  injuries  existed.  These  have  reference  to  in- 
juries to  the  spinal  cord  and  the  nerves  radiating  there- 
from, the  allied  injuries  to  the  ligaments  of  the  neck, 
muscles  of  the  left  side,  ribs,  or  the  articulation  and  con- 
nection with  the  spinal  column,  and  the  like.  It  would 
not  be  practicable  to  discuss  all  the  assignments  in  detail. 
Counsel  for  appellant  say  in  argument  that  the  questions 
asked  and  the  objections  are  so  numerous  that  it  is  prac- 
tically impossible  to  set  them  out  at  length,  and  in  each 
particular. 

1.  We  shall  attempt  to  cover  those  which  seem  to  be 
of  minor  importance  as  briefly  as  may  be,  and  in  a  general 
way,  and  notice  more  particularly  those  which  seem  to  be 
more  important.  Ab  said,  this  was  the  second  trial  of  the 
case.  After  reversal  in  this  court,  the  record  shows,  and 
it  is  so  stated  in  argument,  that  this  last  trial  was  hotly 
contested  by  the  several  attorneys  of  ability  and  determina- 
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tion.  There  was  naturally  more  or  less  sparring  between 
counsel  on  both  sides,  and  it  may  be  that  the  trial  court, 
under  such  circumstances^  was  not,  at  all  times,  as  saave 
as  he  would  have  been  under  other  circumstances.  After 
an  examination  of  the  record,  it  is  our  conclusion  that,  as 
to  these  claims,  the  defendant  had  a  fair  trial,  and  has  no 
just  cause  of  complaint. 

2.  As  to  the  appellant's  offered  instruction,  before  re- 
ferred to,  the  argument  is  very  brief.  By  the  court's  in- 
struction No.  3,  the  trial  court  did  say  to  the  jury  that,  as 
to  some  of  the  alleged  injuries,  there  was  no  evidence,  and 
such  were  withdrawn  from  the  consideration  of  the  jury. 
As  to  others,  there  was  evidence.  Furthermore,  by  Instruc- 
tions Nos.  10  and  11,  the  court  left  it  to  the  jury  to  say, 
from  the  evidence,  what  injuries  plaintiff  proximately  suf- 
fered by  reason  of  the  n^ligence  of  the  defendant,  as  the 
natural  result  thereof,  and  the  extent  of  her  injuries  and 
the  damages  resulting  therefrom.  We  think  there  was  no 
error  at  this  point. 

3.  As  to  the  alleged  restriction  of  cross-examination, 
we  think  there  was  no  error.  With  one  or  two  exceptions, 
which  will  be  noted  later,  the  objections  interposed  by  ap- 
pellee, that  the  questions  asked  were  not  cross-examination, 
were  properly  sustained,  or  the  ruling  was  within  the  dis- 
cretion of  the  court.  The  cross-examination  was  quite  ex- 
tended. 

4.  Both  plaintiff  and  defendant  introduced  witnesses 
who  had  taken  X-ray  photographs  of  portions  of  plaintiff's 
person,  and  the  photographs  were  received  in  evideDC& 

Plaintiff's  witnesses  testified,   without  ob- 

^*  terpreSng*x5ay  J^ti^^j  ^^  *^  plaintiff's  oondltiou,  ss  re- 
vealed by  the  photographs,  or  in  connection 
therewith.  Complaint  is  made  by  appellant  that  the  court 
erred  in  refusing  to  allow  doctors  called  by  defendant  to 
testify  as  to  what  appeared  in  the  skiagraphs.    An  illustra- 
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tive  question  asked  by  defendant  of  its  witnesses  is  a  ques- 
tion asked  Doctor  Cheshire: 

"Q.  State  whether  or  not,  Doctor,  ETxhibit  B  does  or 
does  not  show  a  curvature  of  the  spine,  as  appears  in  the 
negatire." 

Upon  proper  objection,  the  court  sustained  the  objec- 
tion to  this  question,  whereupon  counsel  for  defendant 
claimed  that,  in  view  of  the  fact  that  plaintiff's  witnesses 
gave  similar  testimony,  he  was  entitled  to  it ;  but  the  court 
stated  that,  had  there  been  an  objection  at  that  time,  the 
court  would  have  ruled;  and  counsel  for  defendant  stated 
that  he  thought  plaintiff  was  entitled  to  such  evidence,  but 
the  court  stated  he  did  not  agree  with  counsel.  Defend- 
ant's three  doctors  on  this  subject.  Dr.  Cheshire,  Dr.  Mc- 
Gready,  and  Dr.  Johnson,  testified  at  great  length  in  r^ard 
to  the  X-ray  photographs.  Dr.  Cheshire's  testimony  takes 
up  25  pages  of  the  abstract.  He  also  testified  that  he  made 
a  personal  examination  of  the  plaintiff,  at  a  time  prior  to 
the  taking  of  the  X-ray  photographs,  and  testified  as  to  the 
condition  of  plaintiff's  neck  and  muscles,  and  so  on.  These 
three  doctors  gave  testimony  interpreting  the  X-ray  pic- 
tures. Appellant  cites  a  number  of  cases  to  the  proposi- 
tion that  X-ray  negatives  and  photographs,  properly  veri- 
fied, are  admissible  in  evidence;  and  this  proposition  is 
not  disputed  by  appellee.  Cases  are  also  cited  by  appel- 
lant, holding  that  it  is  proper  for  experts  to  interpret  and 
explain  X-ray  plates  to  the  jury.  Among  these  is  the  case 
of  Bttrte  V.  Matheaon,  142  Iowa  414'.  They  claim,  too,  that 
some  of  the  cases  hold  that  a  witness  may  testify  aa  to 
what  the  photograph  shows.  We  think  the  questions  asked 
in  the  instant  case,  and  as  before  indicated,  and  the  ruling 
thereon,  are  within  the  ruling  of  Elzig  v.  Bales,  136  Iowa 
208,  where  it  was  said : 

"As  demonstrative  evidence,  they  serve  to  explain  or 
illnstrate  and  apply  the  testimony,  and  are  aids  to  the  jury 
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in  comprehending  the  questions  in  dispute.  No  ai^mait 
is  required  to  show  that,  when  taken  for  either  purpose, 
they  are  the  best  evidence  of  what  appears  on  them.  *  * 
The  rule  exacting  the  best  eviden-oe  applies  to  the  testimony 
of  experts,  as  well  as  to  that  of  other  witnesses,  and  we  are 
of  the  opinion  that  the  court  erred  in  permitting  the  doe- 
tor  to  testify  to  what  appeared  in  the  skiagraph." 

It  should  have  been  said  that,  at  one  stage  of  the  trial, 
and  after  the  court  had  ruled  that  it  was  not  competent  to 
show  what  the  skiagraph  or  X-ray  photograph  showed,  coun- 
sel for  appellee  then  withdrew  their  obj^tion,  and  the  court 
said  that  he  in  no  wise  receded  from  his  interpretation  of 
the  law,  and  that,  under  the  record  made  by  counsel  for 
plaintiff  that  all  objections  of  that  kind  are  withdrawn, 
there  may  be  the  fullest  and  extreme  illustration  made 
by  the  experts  of  these  skiagraphs  or  pictures.  This  was 
when  the  witness  Dr.  McGready  was  on  the  stand,  and  there- 
after, he  was  further  interrogated.  The  principal  objection 
made  by  counsel  for  defendant  at  that  time  was  that  he 
had  discharged  his  witness,  Dr.  Cheshire,  and  he  had  no 
way  he  could  get  him  back  at  any  particular  time,  and  that 
it  would  put  him  to  inconvenience.  But  no  request  was 
made  for  a  postponement,  or  for  an  opportunity  to  get  the 
witness  back.    We  think  there  was  no  error  at  this  point. 

5.  It  is  assigned  as  error  that  the  court  erred  in  refus- 
ing appellant  the  right  to  question  August  Lang  (the  husband 
of  plaintiff),  on  cross-examination,  as  to  his  having  a  suit 

pending  in  the  same  court  against  appel- 
2.  wiTNUBSM :  un-  l«nt,  l>ased  upon  the  same  alleged  accident, 

dne  limitation         -       ..      .       .i_.        .•         .         i.»*»       ^    *v 

on  examination,    for  injunes  to  his  Wife.    An  objection  to  sucli 

question  was  sustained,  as  not  cpossrexam- 
ination,  the  court  so  stating.  The  court  also  said  that  he 
was  not  determining  the  question  of  whether  or  not  the  de- 
fendant might  prove  that  fact,  when  it  came  to  putting 
in  defendant's  evidence.     We  think  that,  even  though  it 
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was  not  cross-examination,  it  is  proper  to  show  the  interest 
of  a  witness,  as  bearing  upon  his  credibility.  We  should 
have  been  better  satisfied  had  the  court  permitted  an  an- 
swer to  this  question ;  but,  under  the  record,  we  are  of  the 
opinion  that  it  was  without  prejudice,  and  that  we  would 
not  be  justified  in  reversing  the  oase  on  this  alone.  It  was 
shown  that  this  man  was  the  husband  of  plaintiff,  and  that, 
of  course,  showed  his  interest  to  that  extent.  There  was 
no  offer  by  counsel  to  show  that  the  husband  did  have  such 
a  suit  pending.  On  the  other  hand,  we  infer,  from  a  state- 
ment to  be  set  out  in  a  moment,  that  counsel  did  not  really 
claim  there  was  such  a  suit  pending,  but  that  he  simply 
^  wanted  to  ask  whether  the  husband  did  or  did  not  have 
such  a  case.  We  ought  not  to  reverse  the  case  and  send  it 
back  for  an  answer  to  tliis  question,  and  then  have  him  say 
that  he  did  not  have  such  a  suit  pending.  We  feel  justi- 
fied in  so  holding,  in  view  of  a  statement  by  counsel  for  the 
defendant,  which  appears  in  the  record  as  follows: 

"If  I  was  able  to  show  by  him  that  he  was  also  claim- 
ing damages  in  a  suit  of  his  own,  growing  out  of  this  par- 
ticular incident  and  accident,  it  was  proper.  That  was  my 
belief,  simply;  and  I  didn't  mean  to  transgress  any  well- 
known  rule  of  law.  It  is  possible  that  I  am  badly  in  er- 
ror upon  that  point.  I  say  that  he  had  an  interest  of  that 
kind;  it  was  more  or  less  dependent  upon  the  success  of 
this  suit;  and  I  have  thought,  under  the  circumstances, 
that  the  witness  ought  to  state  if  he  had  any  such  interest." 

We  conclude  that  there  was  no  reversible  error  at  this 
point. 

We  have  noticed  the  points  which  seem  to  require  at- 
tention; and  under  the  whole  record,  we  think  the  judg- 
ment should  be,  and  it  is, — Affirmed, 

Evans,  Gaynor,  and  Stevens,  JJ.,  concur. 

Vol.  185  Ia.— 60 
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William  Bakby^  Appellant,  v.  F.  W.  Mobller, 
Administrator,  Appellee. 

LIMITATION  OF  ACTIONS:     Beyiyal  of  OauBe  of  Action— Evidence 

1  — Snfllciency  of  Written  Admission.  A  writing,  to  constitute  a 
revival  of  a  cause  of  action,  under  Section  3456,  Code.  1897, 
must,  by  its  terms,  either  admit  or  promise  to  pay  some  indebt- 
edness of  the  writer;  and  a  promise  to  pay  may  be  implied  from 
an  admission  of  the  indebtedness;  but  the  writing  need  not 
specifically  identify  the  indebtedness  as  that  upon  which  suit 
is  based,  as  that  may  be  established  by  extrinsic  evidence. 

UMITATION  OF  ACTIONS:    BeviTal  of  Cause  of  Aetton— Insofl- 

2  ciency  of  Writing.  A  letter  stating,  "I  think  you  have  been  neg- 
ligent in  waiting  so  long,  but  you  need  not  worry  about  it,  I 
will  see  to  it  and  make  it  all  right,"  was  insufficient,  under  Se& 
tion  2456,  Code,  1897,  to  revive  an  indebtedness  on  a  note  barred 
by  the  statute  of  limitations,  as  it  did  not  contain  a  direct  or 
certain  reference  to  the  note  in  question,  or  to  indebtedness  in 
any  other  form. 

Appeal  from  Calhoun  District  Cowrt, — M.  E.  Hutchison, 

Judge. 

April  8,  1919. 

Proceedings  upon  a  claim  filed  against  the  estate  of 
Werner  Moeller,  deceased.  Demurrer  thereto  was  sustained 
and  judgment  entered  against  the  claimant  for  costs. — Af- 
firmed. 

Healy  d  Faville,  for  appellant. 

(jfray  d  Oray  and  fif.  A,  Frich,  for  appellee. 

Stevens,  J.— On  November  16,  1916,  plaintiff  filed  a 
claim  in  the  office  of  the  clerk  of  the  district  court  of  Cal- 
houn County  against  the  estate  of  Werner  Moeller,  de- 
ceased, based  upon  a  promissory  note  for  f300,  dated  No- 
vember 25,  1903,  due  in  one  year  after  date.  Later,  an 
amendment  was  filed  to  said  claim,  allying  that,  on  the 
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•*-  • 

22d  day  of  Maj^  1916^  the  said  Moeller,  Id  writing  signed 
by  hiniy  admitted  that  said  note  was  unpaid,  and  in  said 
writing  promised  to  pay  the  same,  copy  of  which,  attached 
to  said  amendment,  is  as  follows : 

"Somers,  Iowa,  May  22,  1916. 
"Mr.  William  Bakey, 
"Dear  Friend : 

'^Your  letter  wss  quite  a  surprise  to  me  as  you  had 
never  said  anything  about  it  to  me.  I  think  you  have  been 
ii^ligent  in  waiting  so  long  but  you  need  not  worry  about 
it    I  will  see  to  it  and  make  it  all  right. 

''We  are  all  well  and  hope  this  finds  you  the  same. 

"Your  friend, 
"Werner  Moeller." 

The  defendant,  executor  of  the  estate  of  Werner  Moel- 
ler, interposed  a  demurrer  to  plaintilFs  daim,  on  the  ground 
that  the  letter  attached  to  the  amendment  does  not  identify 
the  note  in  controversy,  and  that  same  contains  neither  an 
admission  of,  nor  a  promise  to  pay,  indebtedness.  Code 
Section  3456,  providing  for  the  revival  of  indebtedness  by 
an  admission  of  a  promise  to  pay  in  writing,  is  as  follows : 

''Causes  of  action  founded  on  contract  are  revived  by 
an  admission  in  writing,  signed  by  the  party  to  be  charged, 
that  the  debt  is  unpaid,  or  by  a  like  new  promise  to  pay 
the  same." 

The  writing  must,  by  its  terms,  either  admit  or  prom- 
ise to  pay  some  indebtednese  of  the  writer.  A  promise  to 
pay  may  be  implied  from  an  admission  of  the  indebtedness. 

WUl  V.  Marker,  122  Iowa  627;  Kleis  v.  Mo- 
1.  LiM»ATioK  OF    Chuth,  127  Iowa  469 ;  Nelson  v.  Hanson,  92 
tS^ot^oLum  ixt'    Iowa  366;  Stout  v.  MwrshaU,  75  Iowa  498; 
raffldency  of       Doran  17.  Doron.  146  Iowa  122. 

written  Admlt- 

■teh.  The  writing  need  not,  however,  specifi- 

cally identify  the  indebtedness  as  that  upon 
which  suit  is  based.    This  may  be  established  by  extrinsic 


948  Bakey  v.  Mobller.  [185  Iowa 

evidence.    Miller  v.  BearcUley,  81  Iowa  720 ;   Fitzgerald  v. 

Flandgan,  155  Iowa  217;    Senrunger  t?.  Rowley,  138  Iowa 

617;    First  Nat,  Bank  v.  Woodman,  93  Iowa  668;  MeCon- 

aughy  v.  Wilsey,  115  Iowa  589. 

The  writing  relied  upon  by  plaintiff  was  apparently 

written  in  answer  to  a  letter  from  plaintiff.     The  petition 

contains  no  allegation  of  tlie  purport  or  contents  of  the 

letter  written  by  plaintiff  to  deceased,  and 

^*  ACTioN?-*rev?v-  ^^  Writing  in  question  does  not  specifically 
act?oxi^* Insuffl-  ^^^^^  *^  indebtedness  owed  by  deceased  to 
ciencyof  writ-    plaintiff,    nor   does   it    necessarily    follow, 

from  the  language  used,  that  the  writer  re^ 
ferred  to  any  indebtedness.  No  decision  holding  that  ex- 
trinsic evidence  may  be  received  for  any  other  purpose  than 
to  identify  the  indebtedness  referred  to  in  the  writing  has 
been  brought  to  our  attention.  The  court,  in  Kleis  r.  Mc- 
Ch*ath,  supra,  said : 

'^It  is  an  accepted  doctrine  that  aq  acknowledgment 
of  the  existence  of  a  debt  is  allowed  to  remove  the  bar  of 
the  statute,  because  such  acknowledgment  or  admission 
carries  with  it  an  implied  promise  to  pay.  For  that  reason, 
the  acknowledgment  must  be  express,  clear,  and  direct  for 
it  will  not  do  to  infer  or  imply  the  acknowledgment,  and 
therefrom  imply  the  promise  to  pay,  thus  piling  implication 
upon  implication." 

To  the  same  effect,  see  WUl  v.  Marker,  supra. 

There  is  no  express,  clear,  and  direct  admission  in  the 
writing  in  question  of  indebtedness  or  pi*omise  to  pay  the 
same.  It  is  ai^ued  by  counsel  for  appellant  that  writings 
much  more  obscure  and  uncertain  in  terms,  and  meaning 
have  been  held  suflScient  by  this  court,  and  in  this  connec- 
tion, they  cite  Miller  v.  Beardsley,  supra ;  First  Nat.  Bank 
V.  Woodman,  supra;  Jenckes  v.  Rice,  119  Iowa  451,  454; 
Will  V.  Marker,  supra. 

A  reference  to  the  decisions  referred  to   above  will 
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show  that  in  each  of  them  there  is  a  specific  reference  to  a 
note.  That  the  writing  referred  to  indebtedness  was  not 
questioned  in  any  of  the  above  cases;  while  in  each  of  the 
following  cases,  in  which  the  writing  was  held  insufficient, 
the  reference  to  some  indebtedness  was  much  more  certain 
and  definite  than  in  the  case  at  bar:  8tout  v.  Marshall, 
supra ;  ^tevxirt  v.  McFarland,  84  Iowa  55 ;  Nelson  v.  Han- 
son,  supra. 

Manifestly,  the  letter  set  out  in  plaintiff^s  claim  con- 
tains no  direct  or  certain  reference  to  the  note  in  question, 
or  to  indebtedness  in  any  other  form;  and,  therefore,  the 
demurrer  thereto  was  properly  sustained.  It  follows  that 
the  judgment  of  the  court  below  must  be  and  is — Affirmed, 

Ladd,  G.  J.,  Evans  and  Gatnob,  J  J.,  concur. 


Catherine  E.  Burke,  Appellee,  v.  H.  A.  Dunlap,  Appellant. 

VENUB:    Change  of  Venue— Time  to  FU»— Waiver  of  Biglit    Defend- 

1  ant,  by  asking  for  and  obtaining  time  to  answer,  does  not,  under 
Sec.  3504,  Code,  1897,  waive  his  right  to  move  for  change  of  place 
of  trial,  at  any  time  before  answer.  Section  3514,  Code,  1897, 
requiring  the  defendant  to  appear  and  defend  before  noon  of 
the  second  day  of  the  term,  does  not  require  him  to  make  an- 
swer at  that  time  or  demand  such  a  change  at  that  time. 

JUDOKENT:    Defaults— riling  of  Answer  Witliin  Time  Oiven  hy 

2  OoQTt.  On  the  day  after  the  day  on  which  the  court,  upon  over- 
ruling  his  motion  for  change  of  venue,  had  given  him  five  days 
within  which  to  flle  answer,  the  defendant  was  not  In  default 
for  failure  to  flle  answer. 

JUDOMENT:    Opening  and  Vacating— Showing  of  Bflarlts.    The  court 

3  has  no  discretion  as  to  setting  aside  a  Judgment  improperly 
entered  against  a  party,  and  such  a  party,  on  moving  to  set 
aside  such  a  default,  is  not  required  to  make  a  showing  of 
merits. 

VSHUE:    Change  of  Venue--Showlng— Besistance.    A   motion   for 

4  change  of  place  of  trial  to  the  county  of  defendant's  residence 
is  properly  overruled  where,  in  resistance,  plaintiffs  aflldavits 
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showed  that  the  transaction  out  of  which  the  alleged  dasu^ 
arose  was  at  an  office  maintained  by  the  defendant  in  the  coun- 
ty where  the  suit  was  brought,  and  there  was  no  evidence  to 
the  contrary. 

Aj>peal  from  Cedar  Rci/pids  Superior  Court. — A.  B.  Olabe, 

Judge. 

April  8,  1919. 

Action  in  the  superior  court  of  Cedar  Rapids  for  dam- 
ages on  account  of  alleged  false  representations  in  the  sale 
of  a  Ford  automobile.  Judgment  for  plaintiff.  Defendant 
appeals. — Reversed. 

W.  E.  Wallace  and  Fra/nk  H,  Ra^idall,  for  appellant. 

Rickel,  Dennis  d  Thow/pson,  for  appellee. 

Stevens,  J. — Plaintiff's  petition  was  filed  on  the  2lBt 
day  of  May,  1917,  and  on  the  5th  day  of  June,  the  defend- 
ant appeared  in  person,  and  requested  an  extension  of  time 
in  which  to  file  answer,  and  was  granted  five  days  by  the 
court.  Instead  of  answering,  however,  the  defendant,  on 
the  8th  day  of  June,  filed  a  motion,  based  upon  Section 
3504  of  the  Ck>de,  for  a  change  of  place  of  trial.  On  the  13th 
day  of  June,  counsel  for  plaintiff  filed  a  motion  to  strike 
defendant's  application  for  a  change  of  place  of  trial,  and 
for  default  on  account  of  his  failure  to  answer  within  the 
time  fixed  by  the  court.  Numerous  motions  and  counter- 
motions  to  strike  were  thereafter  filed  by  the  parties;  and 
on  the  21st  of  August,  the  court  overruled  defendant's  mo- 
tion for  a  change  of  place  of  trial,  and  on  October  lOth,  sos- 
tained  plaintiff's  motion  to  strike  the  same  from  the  files, 
and  gave  defendant  five  days  within  which  to  answer.  On 
October  13th,  defendant  filed  a  verified  answer,  and  on  the 
16th  of  the  same  month,  plaintiff  moved  to  strike  the  same. 
and  asked  a  ruling  upon  her  original  motion  for  default 
Ou,  October  23rd^  plaintiff's  motion  to  strike  defendant's 
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answer  from  the  files,  and  for  default,  was  sustained.  On 
the  26th,  defendant  filed  a  motion  to  set  aside  the  default, 
which,  on  the  same  day,  was  overruled  by  the  court.  There- 
upon, witnesses  were  called  by  plaintiff  for  the  purpose  of 
proving  her  damages,  each  of  whom  was  cross-examined  by 
counsel  for  defendant.  At  the  conclusion  of  plaintiff's  evi- 
dence, the  court  entered  judgment  in  her  favor  for  |75  and 
costs. 

It  is  contended  by  counsel  for  appellant  that  the  court 
erred:  (a)  In  overruling  defendant's  motion  for  a  change 
of  place  of  trial;  and  (b)  in  sustaining  plaintiff's  motion 
to  strike  defendant's  answer,  and  entering  default  against 
him. 

I.  We  will  first  consider  appellant's  contention  that 
the  court  committed  error  in  striking  defendant's  answer 
and  entering  default.    As  we  understand  the  conteption  of 

counsel  for  appellee  in  argument,  it  is  that 

^'  o?  vcnue^^^e    ^^^^^lid'&iitj  ^,7  asking  and  obtaining  an  ex- 

of  rightT**^^'     tension   of  time  within   which  to  answer, 

waived  his  right  to  file  a  motion  for  a 
change  of  place  of  trial.  It  was  held  by  this  court,  in  Dis- 
trict Twp.  of  NeuTton  v.  White,  42  Iowa  608,  that  the  de- 
fendant, by  asking  and  obtaining  time  to  answer,  did  not 
waive  his  right  to  file  a  demurrer  to  plaintiff's  petition; 
but  the  court  held  that  extending  time  to  file  answer  did 
not  operate  as  an  extension  of  time  within  which  to  demur. 
Section  3504  provides : 

"If  an  action  is  brought  in  a  wrong  county,  it  may 
there  be  prosecuted  to  a  termination,  unless  the  defendant, 
before  answer,  demands  a  change  of  place  of  trial  to  the 
proper  county." 

It  will  be  observed  that  the  motion  for  change  of  place 
of  trial  was  filed  within  the  time  allowed  defendant  by  the 
court  within  which  to  answer.  Defendant  was  required, 
by  Section  3514  of  the  Code,  to  appear  and  defend  before 
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noon  of  the  second  day  of  the  term,  but  was  not  required  to 
answer  at  that  time,  and,  under  the  order  of  the  court,  had 
five  days  from  June  8th  in  which  to  do  so.  He  was  not  re- 
quired  to  file  his  motion  for  a  change  of  place  of  trial  on 
or  before  noon  of  the  second  day,  but  within  the  time  al- 
lowed by  statute,  or  the  order  of  the  court,  to  file  answer, 
and  before  same  was  filed.  First  Nat,  Bank  of  Muscatim 
t\  Krance,  50  Iowa  235.    In  the  Kra/rwe  case,  the  court  said : 

^^In  this  case,  default  having  been  made,  it  was  proper 
for  the  court,  in  setting  it  aside,  to  prescribe  that  the  de- 
fendants should  answer  in  20  days.  If  they  desired  to 
change  the  place  of  trial,  they  had  20  days  in  which  to  make 
the  application,  and  we  think  that  they  could  not  properly 
claim  more  than  that." 

In  the  above  case,  the  motion  for  change  of  place  of 
trial  was  filed  after  the  time  allowed  for  filing  answer  had 
expired. 

It  is  clear  that  defendant,  by  asking  and  obtaining  time 
to  answer,  did  not  waive  his  right  to  move  for  a  change  of 
place  of  trial,  and  that,  by  filing  same  before  answer,  and 
within  the  time  allowed  by  the  court  for  that  purpose,  he 
was  not  in  default  on  the  8th  of  June,  when  plaintiff's  mo- 
tion asking  that  same  be  entered  was  filed.  He  was  not  re- 
quired to  answer  until  the  motion  for  change  of  place  of 
trial  was  ruled  on  by  the  court,  and,  if  sustained,  default 
could  not  have  been  entered  against  him  in  the  court  in  which 
the  suit  was  brought.  District  Ttop.  of  Netcton  v.  WhUe, 
supra. 

The  court,  however,  overruled  defendant's  motion  for 
change  of  place  of  trial,  on  August  21st;  but  defendant,  on 
September  12th,  filed  a  motion  to  set  aside  the  court's  ml 

ing,  and  on  September  13th,  plaintiff  filed 

2.  judomint:  de-    a  resistance  thereto.     On  October  4th,  de- 

of^nawer  wfth-    feudant  filed  a  verified  motion,  asking  the 

In   «me  given  _l  x         j.        .j     u-  •  j  •        / 

by  court  court  to  set  asido  his  previous  orders  m  ref- 

erence to  motions  and  ohange  of  plaoe  of 
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trial.  The  court,  on  October  10th,  overruled  defendant's 
motion  filed  on  October  4th,  and  sustained  plaintiff's  mo- 
tion filed  on  October  5th  to  strike  the  same  from  the  files, 
and  gave  defendant  five  days  within  which  to  answer.  De- 
fendant filed  a  verified  answer  on  October  13th,  and  on  Oc- 
tober 16th,  plaintiff  filed  a  motion  to  strike  the  same  from 
the  files  and  for  default,  which  motions  were  sustained,  and 
default  entered.  On  October  26th,  defendant  filed  a  motion 
to  set  aside  the  default,  supporting  the  same  by  affidavit, 
which  motion  was  overruled,  and  the  trial  proceeded  with. 
Defendant  was  not  in  default  on  October  l(>th,  when  the 
order  granting  him  five  days  in  whii'h  to  file  answer  was 
entered,  and,  as  he  had  filed  answer  within  that  time,  the 
court  improperly  sustained  plaintiff's  motion  to  strike  the 
same  from  the  files,  and  erred  in  entering  default  against 
him. 

It  is  argued  by  counsel  for  appellee  that  defendant 
failed  to  make  a  sufficient  showing,  in  his  motion  to  set 
aside  the  default.    The  default  was  improperly  entered,  and 

defendant  was  not  required  to  make  a  show- 

^'  openin'^nd        ^^^^  ^^  ^^^  merits,  in  his  motion   to  have 

tog^of'^meritB.^    same  set  aside.    Messenger  v.  Marsh,  6  Iowa 

491;  Bonis  v.  ShuZes,  29  Iowa  507;  Beas- 
ley  f.  Coopei^  42  Iowa  542;  Brandt  v.  Wilson,  58  Iowa  485; 
First  Nat,  Bank  t\  Fhjnn,  117  Iowa  493.  It  is  true  that,  in 
the  matter  of  entering  or  setting  aside  default,  after  same 
has  been  entered,  the  court,  in  the  interest  of  justice  be- 
tween litigants,  is  allowed  a  large  discretion,  which  will 
seldom  be  interfered  with  on  appeal;  but  no  question  of 
the  court's  discretion  can  arise  until  the  party  required  to 
plead  is.  in  fact,  in  default.  Plaintiffs  motion  to  strike  de- 
fendant's answer  should,  therefore,  have  been  overruled. 

II.  Plaintiff,  in  resistance  to  defendant's  motion  for 
a  change  of  place  of  trial,  on  June  13,  1917,  filed  the  affi- 
davit of  plaintiff,  reciting  that  defendant  maintained  an  of- 
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* 
flee  in  Linn  County,  and  that  the  transac- 

*'  of*  venuel**"'*    ^^^^  ^^^  ^^  which  the  alleged  damages  aroM 
reSSSnce.  was  entered  into  at  said  office.    The  state- 

ments contained  in  the  affidavit  made  a 
prima-facie  showing  against  defendant's  motion,  which  was 
based  upon  the  claim  that  he  was  a  resident  of  Iowa  Ck)uiity. 
This  did  not  entitle  him  to  a  change  of  place  of  trial,  if 
the  statements  contained  in  plaintiflP's  affidavit,  which  were 
not  denied  of  record,  were  true.  In  the  absence  of  a  show- 
ing to  the  contrary,  the  court  could  not  well  have  done 
otherwise  than  overrule  defendant's  motion.  For  the  rea- 
sons indicated,  however,  the  judgment  of  the  court  helow 
must  be  and  is — Reversed. 

Ladd,  i\  J.,  Oaynor  and  Evans,  J  J.,  concur. 


Mab  Butts,  Appellee,  v.  Wbslby  Butts,  Appellant 

DIVOBOE:  Oruelty  —  Evldeiice  —  Sufficiency.  Evidence  reviewed, 
and  held  sufficient  to  sustain  the  finding  of  the  court  in  grant- 
ing the  wife  a  divorce  pn  the  ground  of  cruel  and  inhuman  treat- 
ment, and  in  dismissing  husband's  cross-petition  on  the  ground 
of  adultery. 

Appeal  from  Harrison  District  Court. — Shbi.by  Cullison, 

Judge. 

April  8,  1919. 

Plaintiff  brought  her  action  for  divorce  on  the  ground 
of  cruel  and  inhuman  treatment.  Defendant  filed  a  cross- 
petition,  asking  a  divorce  on  the  ground  of  adultery.  Afttf 
a  full  trial  on  the  merits,  the  trial  court  granted  the  plain- 
tiff a  divorce,  and  the  custody  of  the  two  children,  with  a 
small  amount  of  alimony.  The  defendant  appeals.— if- 
firmed. 
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Cochran  d  Wolfe,  for  appellant. 

J.  A.  Murray,  for  appellee. 

Preston,  J. — The  parties  were  married  in  November, 
1913,  and  lived  together  as  husband  and  wife  until  May, 
1917.  There  were  two  children,  one  3  years,  and  the  other 
18  months  of  age.  Plaintiff  was  24  years  of  age,  and  de- 
fendant 23,  at  the  time  of  the  trial.  It  is  argued  by  counsel 
for  appellant  that  plaintiff's  charge  of  cruelty  is  based  solely 
on  an  imputation  of  unchastity;  but  the  petition  allies 
that  defendant  has  persisted  in  abusing  plaintiff,  by  calling 
her  vile  names  and  cursing  her  violently;  that  he  has 
charged  her  with  being  guiltj'  of  intimacy  with  other  men, 
and  of  her  own  volition ;  that  he  has  said  he  did  not  think 
he  had  married  a  whore.  As  said,  defendant,  in  his  anewer 
and  cross-petition,  charged  plaintiff  with  adultery,  and  by 
his  testimony  he  sought  to  establish  that  fact.  By  an 
amendment  to  petition,  plaintiff  charges  this,  also,  as  a 
ground  of  cruelty,  and  allies  that  the  charge  is  untrue. 
Defendant  also  argues  that  all  the  acts  of  which  plaintiff 
complains  were  after  February  10,  1917,  the  time  when  de- 
fendant claims  that  plaintiff  was  guilty  of  adultery  with 
one  Babe.  Doubtless  defendants  charges  and  conduct  in 
this  respect  were  more  pronounced*  after  that  date,  but  there 
is  evidence  that  some  of  the  acts  charged  were  before.  She 
testifies  that,  at  one  time,  he  called  her  a  bitch,  when  she 
wanted  him  to  get  up  to  his  breakfast;-  that  she  does  not 
know  how  many  times  he  called  her  that;  that  he  said  he 
would  not  get  up  for  breakfast,  and  when  he  finally  got  up, 
he  came  into  the  kitchen  and  kicked  the  table  over,  and 
called  her  a  damned  bitch ;  that  he  said  he  didn't  know  he 
married  a  whore;  that  he  said  that  one  Kirby  came  to  see 
her ;  that  all  this  occurred  before  the  Babe  incident,  except 
one  time;  that  defendant  got  mad  at  her  because  she  did 
not  hear  him  call  her,  and  threw  a  hammer  through  the 
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window,  and  said  to  her,  "You  damned  old  bitch,  if  yon 
had  been  in  there,  I  would  have  killed  you ;"   that  he  called 
her  a  whore,  the  winter  before.    She  says  he  would  go  out 
in  a  dark  room  at  night,  and  stand  behind  her  with  a  gun, 
and  make  her  light  matches,  saying  that  there  might  be 
some  man  in  there;   that  "he  would  just  be  cursing  me,  and 
I  would  go  and  do  it."    There  is  more  of  such  conduct,  but 
this  is  the  general  nature  of  it.     Plaintiff  is  corroborated 
by  other  witnesses.    Defendant  denies  plaintiff's  testimony, 
and  says  they  had  no  trouble  until  February  10,  1917 ;  and 
others  of  his  witnesses  testify  that  the  parties  appeared  to 
be  living  together  harmoniously.    As  to  the  hammer  throw- 
ing, defendant  says  he  threw  it  at  the  pigs,  and  that  the 
hammer  accidentally  went  through  the  window,  and  that  he 
was  swearing  at  the  pigs,  and  not  at  his  wife.    He  doesn^t 
remember  lighting  the  matches,  as  testified  to  by  her.    De 
fendant  and  others,  including  a  man  by  the  name  of  Babe 
had  been  shelling  com  at  defendant's  place  on  February  10th, 
and  defendant  went  to  town,  about  2  o'clock  in  the  afternoon 
of  that  date,  and  left  Babe  on  the  place,  and  Babe  was  not 
there,  when  he  returned  at  6  o'clock.    Defendant  says  that 
when  he  came  into  the  house  on  his  return,  the  window  cur- 
tains were  down,  and  that  she  was  rubbing  her  eyes;  and  he 
asked  her  what  was  the' matter,  and  she  said  that  Babe 
came  into  the  house  and  stayed  for  a  time;    and  he  says 
that,  the  next  night,  she  told  him  that  Babe  had  thrown 
her  on  the  floor  and  forced  her,  and  that  she  told  him  this 
voluntarily.    Plaintiff's  theory  and  testimony  are  that,  when 
defendant  returned  home,  he  at  once  accused  plaintiff  of 
illicit  relations  with  Babe,  and  that  she  denied  it.    We  are 
satisfied,  from  a  reading  of  the  record,  that  there  was  no 
improper  conduct  between  plaintiff  and  Babe,  at  the  time 
in  question.     They  both  deny  any  improper  conduct,  and 
there  are  many  circumstances  in  the  record  tending  to  show 
that  defendant  did  not  think  the  charges  were  true.    We 
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shall  not  enumerate  many  of  these.  One  circumstance  is 
that  he  offered  to  take  her  back,  in  May,  1917,  and  wrote 
her  a  letter  sending  her  his  love,  and  asking  her  to  come 
back.  Defendant  had  never  had  any  suspicion  of  his  wife 
before,  and  the  only  circumstances  upon  which  he  based  his 
charge  -were  that  the  curtains  were  down,  and  that  she  ap- 
peared to  have  been  crying.  We  think  it  was  proper  enough 
that  the  curtains  should  be  down.  It  was  after  dark,  and 
she  was  alone  in  the  house,  with  her  two  small  children. 
Defendant  appears  to  be  a  man  of  ungovernable  temx)er.,  and 
very  jealous  and  suspicious.  When  he  came  into  the  house 
on  the  10th,  he  immediately  charged  her  with  having  had 
illicit  relations  with  Babe.  Her  evidence  so  shows,  and  de- 
fendant substantially  admits  it  on  cross-examination,  and 
in  response  to  questions  by  the  court.  Plaintiff  testifies  that, 
on  the  night  of  the  10th,  he  kept  accusing  her  of  improper 
relations  with  Babe,  and  told  her  that  he  was  going  to  make 
her  peel  off  her  clothes  and  go  naked  for  two  days  if  she  did 
not  say  Babe  committed  adultery  with  her ;  that  he  threat- 
ened to  send  her  to  the  penitentiary,  and  threatened  to  kill 
her,  if  she.  did  not  admit  it ;  and  that  she  still  refused ;  and 
that  finally,  the  next  night,  he  compelled  her  to  say  that  she 
had  been  raped  by  Babe,  and  compelled  her  to  file  informa- 
tion, charging  Babe  with  rape.  The  grand  jury  did  not  in- 
dict. Defendant  says  that,  later,  she  admitted  to  him  that 
she  had  had  voluntarv  intercourse  with  Babe.  This  she  de- 
nies.  Some  of  the  neighbors  testified  to  conversations  and 
conduct  of  the  parties  in  regard  to  the  transaction  of  the 
10th,  and  they  generally  say  that  he  would  take  her  off  by 
herself  to  talk  to  her.  One  says  that  she  started  to  tell 
what  had  occurred,  and  that  he  would  not  let  her  answer, 
except  in  answer  to  his  questions.  One  of  the  witnesses 
called  by  defendant  says  that,  when  he  went  to  the  house, 
plaintiff  was  in  a  terrible  condition ;  that  she  was  wringing 
her  hands,  and  said,  "I  am  in  so  much  trouble,  I  am  in  so 
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much  trouble,  this  trouble  is  going  to  kill  me,  I  don't  know 
what  to  do ;"  and  that,  at  one  of  these  times,  after  defend- 
ant had  gone  over  these  things  many  times,  defendant  was 
cursing  plaintiff;  and  that,  directly,  she  looked  up,  and 
pointed  her  finger  at  the  defendant,  and  said,  ^' Joe,  that  is 
a  lie, — everything  I  have  been  telling  you  is  a  lie,  for  he 
never  touched  me,"  and  that  defendant  said  to  her,  "You 
stick  to  what  you  been  saying, — now  you  stick  to  that'' 

In  the  jealous  and  suspicious  frame  of  mind  defendant 
was  in,  a  denial  by  her  would  qot  satisfy  him,  and  it  did 
not  satisfy  him;  for  she  did  repeatedly  deny  his  accusations; 
and  finally,  the  only  way  out,  aa  it  appeared  to  her,  to  pro- 
tect herself,  waa  to  yield  to  his  demand  that  she  should  say 
that  she  was  raped.  There  is  much  more  of  the  testimony,— 
it  is  a  fact  case.  After  reading  the  record,  we  are  satisfied 
with  the  finding  of  the  trial  court.  The  decree  is,  there- 
fore,— A  ffirmed. 

Ladd,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


George  T.  Reeves,  Appellee,  v.  Charles  L.  Hunter  et  al.. 

Appellants. 

IN8AM1B    PBB80K8:     OontracUh-When    Voidable— BestoratUm    of 

1  Statoa  Quo.  A  contract  of  an  incompetent,  entered  into  inno- 
cently by  the  other  party,  is  voidable,  and  not  void;  and,  if  fair 
and  reasonable,  and  if  both  parties  cannot  be  placed  in  statu 
quo,  it  may  be  enforced;  and,  where  set  aside  as  being  void- 
able, the  innocent  party  is  entitled  to  be  restored  to  the  Btatut 
quo  or  its  equivalent. 

WILLS:    Testamentary  Capacity— Effect  of  Permanent  Onardiauhip. 

2  A  person  under  guardianship  may  be  found  competent  to  make 
a  will,  but  the  fact  of  the  guardianship  is  presumptive  proof 
vf  incompetency. 

GXJABDIAN  AND  WARD:     Insane  Persons — Contracts  for  Necessa- 

3  rles — Statutes.  The  liability  on  their  contracts  or  for  neces- 
saries  of  the  insane  or  spendthrift  under  guardianship,  is  not 


Apr.  1919]  Reeves  v.  Hunter.  969 

affected  or  governed  by  the  provisions  of  Section  3189,  Code, 
1897,  notwithstanding  the  general  provision  of  Section  3223,  Code, 
1897,  that,  as  far  as  the  same  are  applicable,  Sections  3192  to 
3228,  Code,  1897,  and  other  laws  relating  to  minors,  shall  apply 
to  the  insane,  spendthrifts,  and  habitual  dirunkards,  and  their 
guardians. 

0T7ABDZAK  Ain>  WARD:    Oontracts  of  Wacd— OonBtmctiTe  Kotloe 

4  Of  Disability  ftom  Quarcliapshlp.  Every  person  dealing  with 
one  under  permanent  guardianship  is  charged  with  constructive 
notice  of  the  judgment  of  disability. 

OT7ARDIAN  AND  WARD:     Estate  of  Ward — Oontracts  for  Necessa- 

5  rles — Jurisdiction  of  Court.  Neither  the  guardian  nor  the  insane 
person  can  made  a  valid  contract,  even  for  necessaries,  without 
the  approval  of  the  district  court  sitting  in  probate;  and  one 
furnishing  a  ward  necessaries  must  present  his  claim  therefor 
for  approval,  to  the  court  having  jurisdiction  of  the  ward's  es- 
tate. 

GUARDIAN  AND  WARD:    Estate  of  Waxd— <k>ntracts  for  Neces- 

6  saries— Refusal  of  Claim  Without  Restoration  of  Property.    The 

disability  of  a  person  under  guardianship  is  such  that  there  can 
be  no  obligation  on  his  part  to  restore  property  secured  by  him 
under  contract,  yet'  this  disability  does  not  prevent  the  other 
party  from  retaking  it;  and  while  the  court,  upon  refusing  ap- 
proval of  claim  for  necessaries  furnished  the  ward,  has  full 
power  to  order  whatever  restoration  is  practicable,  yet  its  right 
to  refuse  approval  is  not  dependent  upon  its  ordering  restora- 
tion. 

aUARDIAN  AND  WARD:    Estate  of  Ward — Oontracts — Jurisdiction 

7  of  Court.  A  person  who  is  under  guardianship  is  under  the  pro- 
tection of  the  court,  and  cannot  maJke  a  contract  which  is  oblig- 
atory upon  him. 

Appeal  from  Wapello  District  Cov/rt. — Seneca  CJornell, 

Judge. 

April  8, 1919. 

Action  on  a  promissory  note  for  f 325  against  the  maker, 
Charles  L.  Hunter,  an  incompetent  and  spendthrift,  and 
against  H.  H.  Harrold,  his  guardian.  The  plaintiff  obtained 
the  note  from  Hunter  while  he  was  under  guardianship,  the 


^  I 
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consideration  thereof  being  an  old  automobile,  which  was 
received  by  Hunter  and  soon  thereafter  abandoned  by  him 
at  a  repair  shoj).  The  defense  of  incompetency  and  guard- 
ianship was  avoided  by  the  plaintiff  by  pleading  that  he  sold 
the  automobile  in  regular  Qourse  of  business,  without  knowl- 
edge of  the  purchaser's  incompetency  or  of  the  guardian 
ship  over  him,  and  that  the  automobile  has  never  been  re 
stored  to  the  plaintiff.  Evidence  having  been  introduced  in 
support  of  the  allegations  thus  pleaded,  the  trial  court  di- 
rected a  verdict  for  the  plaintiff.  The  defendants  appeal  — 
Reversed. 

Thom4is  J.  Bray,  for  appellants. 

Jaques,  Tisdale  &  Jaques,  for  appellee. 

a 

Evans,  J. — In  September,  1915,  a  guardianship  was  es- 
tablished by  regular  proceedings  over  Charles  L.  Hunter  on 
the  ground  that  he  was  an  incomi>etent,  and  that  he  was 
squandering  his  property.  Daugherty  was  appointed  his 
permanent  guardian.  On  July  28,  1916,  while  said  guard- 
ianship was  in  full  force  an3  effect,  and  while  Daugherty 
was  still  acting  as  his  permanent  guardian,  the  plaintiff  ob- 
tained from  Charles  L.  Hunter  the  execution  of  the  note  in 
question,  as  the  consideration  for  a  secondhand  automobile 
Subsequently,  Daugherty  resigned  as  guardian,  and  the  de^ 
fendant  Harrold  was  appointed,  and  is  made  defendant 
herein  as  such  guardian.  Counsel  for  defendant,  appellant, 
contends  that  the  note  was  void  in  its  inception,  and  is  of 
no  force  or  effect;  whereas  counsel  for  the  plaintiff,  appel- 
lee, contend  that  the  contract  was  voidable  onlv,  and  that 
the  restoration  by  the  maker  of  the  consideration  received 
is  a  condition  precedent  to  its  avoidance.  The  brief  of  the 
appellant  states  the  question  as  follows : 

"Boiled  down,  the  issue  is,  Can  a  person  under  guardian- 
ship execute  an  en  forcible  contract?" 
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On  the  other  hand,  the  brief  of  appellee  states  the  ques- 
tion as  follows: 

"Boiled  down,  Can  a  peraon  of  apparent  normal  mind 
make  an  ordinary  contract  in  the  ordinary  way  with  an- 
other person  in  ignorance  of  the  fact  that  he  was  nnder 
guardianship,  and  avoid  his  obligation  incurred  therein 
without  restoring  the  consideration  received  ?" 

The  foregoing  brief  statements  indicate  clearly  the 
range  and  nature  of  the  respective  arguments  put  forth.  The 
specific  question  is  one  which  has  not  heretofore  confronted 

us,  and  we  find  abundant  difficulty  in  it.    It 

1.  IN8ANS  PIBS80NS :  IS  wcll  Settled  in  this  state  that  a  contract 
voioabie:  res-      of  an  incompetent,  when  entered  into  inno- 

toratioD  of 

9tatu9  quo.         oently  by  the  other  party,  is  voidable  only, 

and  not  void.  It  is  settled  also  that  such  a 
contract  may  be  enforced,  if  fair  and  reasonable,  and  if  both 
parties  cannot  be  put  in  statu  quo,  Behrens  t?.  MoKenzie, 
23  Iowa  333.  Such  rule,  however,  has  never  been  applied  in 
this  state  to  a  case  where  the  incompetent  was  under  actual 
guardianship.  Neither  is  any  case  cited  to  us  from  any 
other  jurisdiction  where  the  rule  has  been  applied  to  an  in- 
competent under  guardianship,  except,  possibly,  where  a 
question  of  necessaries  is  involved.  It  is  generally  true,  also, 
that,  where  the  contract  of  an  incompetent  with  an  inno- 
cent party  is  set  aside  as  voidable,  the  innocent  party  is  en- 
titled to  be  restored  to  the  status  quo  or  its  equivalent.  It 
is  settled  in  this  state  also  that,  though  a  person  be  under 
guardianship,  he  may  yet  be  found  competent  to  make  a 

will.     In  such   case,   however,   the   fact  of 

2.  wiCLB :  testa-      guardianship  is  presumptive  proof  of  incom- 
Uy^  *effect^of      pctenov  to  make  a  will,  and  the  burden  is 

permanent 

guardianship.       uipou  the  proponent  to  overcome  such  j) re- 
sumption. 
Cases  from  other  jurisdictions  are  cited  to  us  which 
hold  that  the  fact  of  guardianship  will  not  defeat  a  contract 

Vol.  18r»  I  a.— 01 
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for  actual  necessaries  furnished  to  the  ward ;  nor  are  any 
cases  cited  to  us  holding  otherwise  on  tliis  point.  In  such 
a  case,  howe\'er,  the  vitality  of  the  plaintiflPs  cause  of  adiou 
is  not  in  his  contract,  but  in  the  fact  that  he  responded  to 
the  actual  necessities  of  the  ward.  In  such  a  case,  the  plain- 
tiff's iK>sition  before  the  court  is  just  as  strong  without  a 
contract  as  with  one.  The  contract  adds  nothing  to  his  rig:ht 
of  recovery. 

None  of  the  foregoing  propositions  quite  reach  the  case 
at  bar.  The  question  presented  mu«t  be  answered  by  a  con- 
sideration of  our  statute  and  the  necessary  effect  thereof. 

The  subject  of  guardianship  ijs  dealt  with  in  Chapter 
5,  Title  XVI,  of  the  Code,  being  Sections  3192  ta  3228  inclu- 
sive.   The  provisions  of  this  chapter  are  made  applicable 

alike  to  the  guardianship  of  minors,  idiots, 

^*  wARD-'^taBiuM      luii^tics,    insane,    drunkards,    and    spend- 

t?act?Vor''n^"c-     thrifts  who  Squander  their  property.    Sec- 

neaarleg:  .tat-       ^^^^  g^SS  provides: 

"The  provisions  of  this  chapter,  and  all 
other  laws  relating  to  guardians  for  minors,  and  regulat- 
ing or  prescribing  the  powers,  duties  or  liabilities  of  each, 
and  of  the  court  or  judge  thereof,  so  far  as  the  same  are 
applicable,  shall  apply  to  guardians  and  their  wards  ap- 
pointed under  the  fourth  preceding  section  of  this  chapter.*' 

The  "fourth  preceding  section'*  referred  to  in  Section 
3223  is  Section  3219,  which  is  as  follows : 

"When  a  petition,  verified  by  affidavit,  is  presented  to 
the  district  court  that  any  inhabitant  of  the  county  is: 

"1.    An  idiot,  lunatic  or  person  of  unsound  mind; 

"2.  An  habitual  drunkard,  incapable  of  managing  his 
affairs ; 

"3.    A  spendthrift  who  is  squandering  his  property; 

"And  the  allegations  of  the  petition  are  satisfactorilj 
proved  upon  the  trial  provided  for  in  the  following  section, 
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the  court  may  appoint  a  guardian  of  the  property  of  such 
person,  who  shall  be  the  guardian  of  the  mii;ior  children  of 
his  ward,  unless  the  court  otherwise  orders;  and  if  such 
person  is  an  habitual  drunkard  the  court  may  appoint  a 
guardian  of  his  person,  whether  he  has  any  estate  or  not." 

The  argument  for  appellee  is  made  to  rest  largely  upon 
Code  Section  3189,  which  is  as  follows : 

"A  minor  is  bound  not  only  by  oontracts  for  necessa- 
ries, but  also  by  his  other  contracts,  unless  he  disaffirms  them 
within  a  reasonable  time  after  he  attains  his  majority,  and 
restores  to  the  other  party  all  money  or  property  received  by 
him  by  virtue  of  the  contract,  and  remaining  within  his  con- 
trol at  any  time  after  his  attaining  his  majority,  except  as 
otherwise  provided." 

The  argument  is  that,  by  the  terms  of  Section  3223,  the 
provisions  of  Section  3189  are  made  applicable  to  all  per- 
sons under  guardianship.  It  is  to  be  noted  that  Section  3189 
is  not  a  part  of  Chapter  5,  Title  XVI,  but  is  a  part  of  Chap- 
ter 4.  It  declares  the  liability  of  a  minor  for  his  contracts, 
subject  only  to  a  right  of  disaffirmance  upon  certain  condi- 
tiona  It  does  not  deal  at  all  with  the  question  of  guardian- 
ship, nor  with  the  "powers,  duties  or  liabilities"  of  guard- 
ians. The  ai^ument  that  would  make  Section  3189  apply 
to  the  idiot  and  the  insane,  and  to  the  drunkard  and  spend- 
thrift, would  make  Sections  3190  and  3191  apply,  likewise; 
and  this  would  be  a  strained  argument.  We  are  clear,  there- 
fore, that  the  argument  of  appellee  cannot  be  sustained  at 
this  point,  and  that  the  liability  of  the  insane  and  the  spend- 
thrift IB  not  to  be  ascertained  from  the  terms  of  Section 
3189. 

Some  reliance  is  put  by  plaintiff,  api>ellee,  upon  the 
fact  that  he  dealt  innocently,  and  without  knowledge  of  the 
guardianship.    Does  this  furnish  him  any  protection  against 
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the  invalidity  or  voidability  of  the  contract? 

■**  w^RD^' contracts  ^  ^i^^  ^^^  guardianship  was  established  by 

BtriTctwe  n^Stice  ^^^    judgment    of    the    court,    such    court, 

guarSSli"wp."'°*  through  the  appointed  guardian,  took  charge 

of  the  property  and  of  the  business  of  the 
ward.  The  property  was  thus,  in  a  sense,  in  custodAa  le0s. 
Suppose  that  the  ward,  by  his  contract,  had  traded  off  some 
of  the  property  thus  in  the  custody  of  the  court  or  guardian, 
could  the  beneficiary  of  the  trade  take  the  property  from  the 
custody  of  the  court  or  custodian  without  an  approval  of 
the  trade  by  the  court?  Indeed,  it  appears  that  the  ward 
in  this  case  did  execute  a  chattel  mortgage,  to  secure  thia 
note,  on  ten  head  of  cattle.  Nothing  is  claimed  herein,  how- 
ever, under  that  mortgage.  CJould  the  plaintiff  have  pleaded 
his  innocent  e  as  a  sufficient  ground  for  enforcing  such  mort- 
gage? The  guardian  was  under  bond  to  report  and  account 
to  the  court  for  the  proper  management  of  the  ward's  busi- 
ness. Was  he  bound  to  stand  guard  against  possible  en- 
croachment upon  his  field  of  duty  by  the  thousands  of  peo- 
ple living  in  Wapello  County,  any  one  of  whom  might,  at 
any  time,  innocently  enter  into  an  unsuitable  contract  with 
his  ward?  Was  he  bound  to  see  to  it  that  everv  one  of  these 
thousands  of  people  had  actual  notice  of  the  judgment  of 
the  court?  We  think  not.  On  the  contrary,  we  think  that 
every  person  so  dealing  with  one  who  is,  in  fact,  under 
permanent  guardianship,  is  bound  by  constructive  notice 
of  the  judgment  of  disability.  No  other  rule  would  make  ft 
possible  for  the  court  or  its  appointed  guardian  to  protect 
the  interests  of  the  ward.  See  In  re  Will  of  Van  Hoiiten,  147 
Iowa  725,  732,  733. 

It  is  also  urged  by  the  plaintiff,  appellee,  that  Hunter 
was  living  upon  a  farm  some  miles  out  of  town,  and  had 
need  of  the  automobile.    That  is,  the  plaintiff  claims  to  be 
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in  the  position  of  one  who  has  furnished 
^'  wAtt'^i'^rtate^of  ^necessaries  to  the  ward.    This  question  was 
fSr'necesSries?  ^^  ^^  manner  litigated  below.    If  the  guard- 
jurisdiction  of     jj^jj  jjg^^  deemed  this  automobile  a  necessity 

to  his  ward,  he  could  not  have  purchaBed 
it  for  him  without  the  approval  of  the  court.  Code  Section 
3200;  Bates  v.  Dunham,  58  Iowa  308.  Why  should  the 
plaintiff  be  permitted  to  make  a  contract  with  the  ward 
without  the  approval  of  the  court,  if  he  could  not  have  so 
made  it  with  the  guardian  f  The  court,  sitting  in  probate, 
had  full  jurisdiction  of  the  estate  of  this  ward.  To  say  that 
the  plaintiff  might  enter  into  a  contract  with  the  ward  in 
violation  of  the  judgment  of  guardianship,  and  that  he 
might  obtain  enforcement  of  that  contract  in  another  court, 
would  be  to  oust  the  jurisdiction  of  the  appointing  court 
over  the  estate  of  the  ward.  We  think  it  follows  logically 
that,  if  the  guardian  could  not  make  a  valid  contract  with- 
out the  approval  of  the  court,  the  ward  could  not.  A  fatal 
infirmity,  therefore,  in  plaintiff's  contract  is  that  it  lacked 
the  approval  of  the  court,  which  had  jurisdiction  of  the 
ward's  estate.  If  the  plaintiff  really  responded  to  the  neces- 
sities of  the  ward,  and  furnished  him  with  necessaries,  we 
mav  assume  that  he  would  have  a  meritorious  claim.  But 
even  then,  he  would  need  to  present  it  for  approval  to  the 
court  having  jurisdiction  of  the  estate.  If  his  claim  had 
such  merit  that  the  probate  court  would  have  approved  it  In 
advance,  possibly  that  might  be  a  suflScient  reason  for  ap- 
proval and  allowance  by  the  same  court  after  the  event. 
We  do  not  now  pass  upon  that  question.  See  UAmoreux  x\ 
Croshy,  2  Paige  (N.  Y.)  422  (22  Am.  Dec.  655). 

On  the  question  of  restoration  of  the  consideration  re- 
received,  the  same  court,  in  the  event  of  its  refusal  to  ap- 
prove the  contract,  would  have  full  power  to  order  whatever 
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restoration  was  practicable.  In  sudi  a 
a  (juARDiAN  AND     casG,  howeveTl  we  do  not  think  that  the  fail- 

WABD :  estate  of  ^ 

7?'?'#*^^°'  wre  to  restore  wonld  be  a  condition  prece- 
of^Sim'^thoSt  ^^°^  ^^  ^  refusal  of  its  approval  of  the  con- 
proS^^?""  "^^     tract  by  the  court.    If  the  ward  was  under 

disability  to  contract,  because  of  the  judg- 
ment of  guardianship,  he  was  under  the  same  disability  to 
assume  an  obligation  to  restore  property  in  the  future.  This 
disability,  however,  would  not  necessarily  destroy  the  right 
of  the  other  party  to  retake  the  property.  Manifestly,  it 
would  be  unjust  to  impose  upon  the  guardian  the  obligation 
to  search  for  and  discover  such  property,  if  it  had  never 
come  into  his  hands,  but  had  been  dissipated  by  his  incom- 
petent ward.  Of  what  avail  would  it  be  for  a  court  or  a 
guardian  to  take  possession  of  the  property  and  estate  of 
a  spendthrift  in  order  to  conserve  it  from  his  squandering, 
if  third  parties  might,  at  their  own  will,  put  their  own  prop- 
erty into  the  spendthrift's  hands  and  hold  him  responsible 
for  its  restoration?  If  he  was  incompetent  to  withhold  his 
own  property  from  dissipation,  he  was  likewise  incompe- 
tent to  withhold  theirs.  If  such  third  parties  could  hold  him 
to  such  a  responsibility,  it  would  follow  that,  in  order  to 
make  up  their  own  losses,  resulting  from  the  dissipation  of 
their  property  by  the  incompetent,  they  could  resort  to  and 
appropriate  the  very  property  under  conservation,  in  the 
possession  of  court  and  guardian ;  and  they  could  do  this 
regardless  of  the  lack  of  approval  by  the  court  of  the  trans- 
action out  of  which  the  responsibility  arose. 

The  following  cases  from  other  jurisdictions  give  sup 
port  to  our  conclusion  herein,  by  holding  that  a  person  un- 
der guardianship  is  under  the  protection  of  the  court,  and 

cannot  make  a  contract  which  is  obligatorr 

7.  Guardian  and     upon  him  as  such :    Deofter  V.  EaUy  15  Wall. 

r/wa^rll^^con-     (U.  S.)  9;  Hoveif  i\  Eobsow,  53  Me.  451  (89 

tracts:    jurlsdic-     .  _,         — ^^v        -r^    ..  .^  n    .^    n*  i. 

tion  of  court.      Am.  Dec.  705) ;    Wmt  v.  Mnameu,  5  Pick. 

(Mass.)  217  (16  Am.  Dec.  391) ;   €Hbwn  v. 
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Soper,  6  Gray  (Mass.)  279  (66  Am.  Dec.  414) ;  Chew  v. 
Batik,  14  Md.  318;  Hughes  v.  Janes,  116  N.  Y.  67  (15  Am. 
St.  386)  ;  UAmoreux  v.  Crosby,  2  Paige  (N.  Y.)  422  (22 
Am.  Dec.  656)  ;  Wadswarth  v.  Sharpsteen,  8  N.  Y.  388  (59 
Am.  Dee.  499) ;  1  Elliott  on  Contracts,  Sections  368-371 ; 
Clark  on  Contracts  (2d  Bd.)  182;  Pearl  v.  MoDowell,  3 
J.  J.  Marsh.  (Ky.)  658  (20  Am.  Dec.  199);  Schramek  v. 
Shepeck,  120  Wis.  643  (98  N.  W.  213) ;  American  Tr.  d  B, 
f'o.  IK  Boone,  102  Ga.  202  (66  Am.  St.  167). 

In  reacliing  our  conclusion  herein,  we  are  not  unmind- 
ful of  the  fact  that  a  guardianship  is  sometimes  permitted 
to  become  dormant,  and  to  cease  in  fact,  though  it  exists  in 
form  upon  the  records  of  the  court.  If  the  ward  be,  in  fact, 
restored  to  mental  competency,  and  if  the  guardian,  recog- 
nizing such  fact,  surrenders  to  him  his  estate,  and  thereby 
becomes  entitled  to  an  order  of  discharge,  but  neglects  to 
obtain  the  same,  this  would  present  an  illustrative  case 
of  dormant  guardianship.  See,  also,  Hamrahan  v.  Eanror 
han,  182  Iowa  1242,  for  illustrative  case.  Whether,  in  such 
a  case,  the  ward  would  be  bound  by  his  subsequent  con- 
tracts, even  though  entered  into  before  a  formal  discharge 
of  the  guardianship,  is  a  question  which  we  do  not  deter- 
mine. The  record  before  us  presents  a  case  of  an  active, 
"going"  guardianship.  Nor  do  we  pass  upon  the  question 
whether  any  remedy  is  open  to  the  plaintifif  to  present  his 
claim  as  for  alleged  necessaries  furnished  to  the  ward.  No 
such  question  was  passed  upon  by  the  trial  court.  The  ver- 
dict appears  to  have  been  directed  for  the  plaintiff  upon  the 
ground  that  the  automobile  had  not  been  restored  to  the 
plaintiff.  The  court  thereby  treated  the  rights  of  the  par- 
ties as  being  defined  by  Section  3189.  This  was  error.  The 
judgment  below  is,  therefore, — Reversed, 

Ladd,  C.  J.,  Gaynor,  Preston,  and  Stevbns,  JJ.,  concur. 
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Rural  Independent  School  District  of  Rden,  Appellant. 
V.  Ventura  Consolidated  Independent  School 

District  et  al.,  Appellees. 

SCHOOLS  AND  SCHOOL  DISTRICTS:  ConsoUdated  Dlstrlcto-Sixe 
of  Bemaining  Corporation — ^Prohibition — "Four  Ooyenunent  Sec- 
tions" Does  Not  Include  XTnsurveyed  Portion  Corered  by  Lake. 
In  determining  the  amount  of  land  to  be  left  in  a  school  dis- 
trict, from  which  land  has  been  taken  to  form  a  consolidated 
district,  under  the  provisions  of  Section  2794-a,  Code  Supple- 
ment, 1913,  that  no  school  corporation  from  which  said  terri- 
tory is  taken  shall,  after  the  change,  contain  less  than  "foor 
government  sections,"  and  so  situated  as  to  form  a  suitable  school 
corporation,  the  unsurveyed  portion  of  certain  sections  cov- 
ered by  a  lake  cannot  be  used  in  making  up  the  necessary  re- 
maining "four  sections,"  where  the  school  district  from  whidi 
the  land  was  taken  did  not  extend  beyond  the  shore  line  of  the 
lake. 

Appeal  from  Cerro  G(yt^(Jo  District  Court, — M.  F.  Edwards, 

Judge. 

April  8,  1919. 

The  plaintiff  is  an  independent  school  corporation; 
the  defendant,  a  consolidated  independent  school  district. 
The  action  is  brought  to  restrain  the  defendant  from  exer 
cising  any  jurisdiction  over  any  portion  of  plaintiflTs  terri- 
tory, on  the  theory  that,  in  the  organization  of  the  defend- 
ant district,  it  took  territory  from  the  plaintiff  district,  and 
did  not  leave  to  the  plaintiff  district  four  government  sec- 
tions, as  required  by  Section  2794-a  of  the  Supplement  to 
the  Code,  1913. — Reversed. 

Senneff,  Bliss,  WiUcer  d  Senneff,  for  appellant. 

Blythe,  Marhley,  Rule  d  Smith,  and  Wichman  d  Hiut- 
ingsy  for  appellees. 

Gaynor,  J. — This  action  is  brought  by  the  plaintiff,  a 
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rural  independent  school  district,  to  restrain  the  defend- 
ant, a  consolidated  index>endent  school  district,  from  exer- 
cising jurisdiction  ov^r  a  certain  portion  of  its  territory. 
The  plaintiff  district,  prior  to  the  organization  of  the  de- 
fendant consolidated  independent  district,  had  within  its 
boundary  all  of  Section  28,  excepting  the  southwest  quarter 
of  the  northwest  quarter,  all  of  27,  the  west  half  of  26,  all 
of  33,  all  of  34,  and  the  west  half  of  35,  and  all  territory 
lying  south  of  Clear  Lake  in  Sections  21,  22,  and  23.  The 
territory  taken  from  the  plaintiff  district  by  the  defendant 
district,  and  by  it  incorporated  into  the  Ventura  Consoli- 
dated Independent  School  District,  is  the  southwest  quar- 
ter of  34,  the  southeast  quA*ter  of  33,  the  west  half  of  33, 
the  southwest  quarter  of  28,  and  the  northwest  quarter  of 
the  southeast  quarter  of  28,  and  the  northw^t  quarter  of 
28.  This  left  in  the  plaintiff  district,  after  the  consolidated 
independent  district  was  formed,  only  the  northeast  quarter 
of  28;  the  east  half  of  the  southeast  quarter  of  28;  the 
southwest  quarter  of  the  southeast  quarter  of  28 ;  all  of  27 ; 
the  west  half  of  26;  the  northeast  quarter  of  33;  the  north 
half  of  34;  the  southeast  quarter  of  34;  the  west  half  of 
35.  and  the  land  in  21,  22,  and  23  lying  south  of  Clear  Lake, 
containing  290  acres,  making,  in  all,  2,490  acres  over  which 
it  could  exercise  jurisdiction  for  school  purposes.  These 
figures  are  made  on  the  assumption  that  each  section  left 
in  the  district  contained  640  acres,  and  as  showing  the 
actual  acreage  left  subject  to  assessment  for  school  pur- 
poses.   See  plat  herewith  submitted. 

In  May,  1917,  defendant  district  waa  organized  as  the 
Ventura  Consolidated  Independent  School  District,  and  the 
other  defendants  are  its  oflflcers.  It  was  organized  under 
Section  2794-a  of  the  Code  Supplement  of  1913.  No  ques- 
tion is  made  as  to  its  organization.  For  the  purposes  of 
this  case,  we  may  assume  that  it  was  properly  organized 
under  the  provisions  of  that  statute,  and  contains  not  less 
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than  16  sections.  We  have  nothing  to  do  with  the  suffi- 
ciency of  the  organis^ation  of  the  defendant  district,  or 
whether  or  not,  in  the  organization,  it  complied  with  all 
the  requirements  of  the  statute  above  referred  to.  The  only 
complaint  here  is  that,  in  the  organization  of  the  defendant 
district,  it  took  more  territory  from  the  plaintiff  district 
than  it  had  a  right  to  take,  under  the  provisions  of  Section 
2794-a,  under  which  it  was  organized.  In  the  organization 
of  a  consolidated  independent  district,  territory  is  taken 
from  other  districts  already  existing,  to  create  the  consoli- 
dated independent  school  district.    This  statute  provides: 

"No  school  corporation  from  which  territory  is  taken  to 
form  such  a  consolidated  independent  corporation  shall, 
after  the  change,  contain  less  than  four  government  sec- 
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tions,  which  territory  shall  be  contiguous  and  so  situated 
as  to  form  [that  is,  to  leave]  a  suitable  corporation." 

PlaintiflTs  contention  is  that  the  defendant,  in  organ- 
izing its  district,  took  from  the  pkiintiff  so  much  of  its  ter- 
ritory that  there  were  not  left  four  government  sections  over 
which  it  might  exercise  jurisdiction  for  school  purposes; 
that  the  taking  was,  therefore,  wrongful,  and  by  the  taking 
it  acquired  no  rights,  because  the  taking  was  in  violation 
of  the  very  statute  under  which  the  defendant  district  was 
organized. 

Assuming  that  the  sections  originally  in  plaintiff's  dis- 
trict were  full  sections,  containing  640  acres,  and  assuming 
that  the  sections  left  in  plaintiff  district  are  all  full  sec- 
tions (and  we  must  assume  this,  unless  the  contrary  ap- 
pears), we  find  that,  after  the  taking  by  the  defendant  dis- 
trict from  the  plaintiff  of  this  territory,  the  plaintiff  was 
left  with  about  70  acres  less  than  four  government  sections. 
This  is  assuming,  however,  that  no  part  of  what  is  called 
21,  22,  and  23  is  a  part  of  the  plaintiff  district,  except  such 
portions  as  lie  south  of  Clear  Laka  We  held,  in  Powers  v. 
Harten,  183  Iowa  764,  that  the  word  "section,"  as  used  in 
the  statute,  meant  a  government  section, — a  subdivision  of 
land  staked  out  and  marked  by  the  government  afe  a  sec- 
tion, whether  it  contained  more  or  less  than  640  acres ;  and 
we  held  that  the  fact  that  a  section  is  surveyed  and  staked 
out  as  a  section  makes  it  a  "section,"  in  contemplation  of 
the  statute,  though  it  contains  less  than  640  acres;  and 
that  the  fact  that  it  contained  less  than  640  acres  did  not 
make  it  fractional.  In  that  case,  it  was  conceded  that  there 
were  16  sections  in  the  consolidated  district,  but  it  was  said 
that  the  actual  measurement  of  the  sections  showed  they 
did  not  contain,  each,  the  full  number  of  acres  required  to 
constitute  a  section ;  that,  as  the  statute  required  not  less 
than  16  sections  to  make  a  consolidated  school  district,  yet 
it  was  not  sufficient  to  meet  the  requirements  of  the  stat- 
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ute  unless  these  16  sections  each  contained  640  acres.  This 
contention  was  held  bad.  Here,  however,  we  are  confronted 
with  a  different  situation. 

The  statute  provides  that,  in  the  organization  of  a  con- 
solidated school  district,  and  in  the  taking  of  land  to  make 
up  the  quantum  of  the  district,  it  must  not  take  from  ad- 
joining districts  so  as  to  reduce  the  existing  district  to  less 
than  four  sections:  that  is,  less  than  four  government  sec- 
tions. Or,  in  other  words,  the  consolidated  independent  dis- 
trict, in  taking  territory  from  other  districts,  must  leave 
the  district  from  which  the  territory  is  taken  with  not  less 
tlian  four  government  sections,  and  so  situated  as  to  fonn 
a  suitable  school  corporation.  That  is,  it  must  leave  the 
district  from  which  it  takes  territory  with  not  less  than  four 
government  sections  of  land  so  situated  as  to  form  a  suit- 
able corporation, — that  is,  a  suitable  school  corporation. 
It  evidently  was  the  thought  of  the  legislature  that  four 
sections  were  essential  to  make  a  suitable  school  corpora- 
tion, and  that  less  would  msike  it  unsuitable  for  that  pur- 
pose. 

It  will  be  noted  from  the  plat  that  Clear  Lake  lies  im- 
mediately north  of  plaintiff  district.  It  will  be  noted  that 
Sections  28,  27,  26,  33,  and  35  were  surveyed  as  government 
sections,  and  so  staked  off ;  that,  north  of  26,  27,  and  28,  the 
south  shores  of  Clear  Lake  meandered,  and  the  govemm^t 
found  that,  south  of  the  lake  and  north  to  28,  27,  and  26, 
there  were  but  7^/4  government  4(Ks.  Clear  Lake  is  a  large 
body  of  water.  It  is  not  pretended  that  21,  22  and  23  were 
surveyed  beyond  the  shore  line;  that  they  were  ever  sur- 
veyed, or  staked  out  as  government  sections,  subject  to  sale, 
north  of  the  south  shore  line.  True,  a  meandering  line  is 
not  a  boundary  line.  The  government  undertook  to  survey, 
and  did  survey  and  mark  out,  the  land  south  of  the  lake, 
and  fixed  the  amount  of  land  therein  included.  The  real 
controversy  here  centers  about  the  contention  made  by  the 
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defendant,  that,  though  the  survey  was  made  south  of  the 
lal^e,  and  the  amount  of  territory  indicated  was  south  of  the 
lake  and  north  of  26, 27,  and  28,  yet  plaii^tiff  must  be  charged 
with  haying  control  and  jurisdiction  for  school  purposes 
over  all  of  22  and  23,  and  it  assumes  that  all  of  22  and  23 
still  belong  to  the  plaintiff  for  school  purposes,  and  are  a 
part  of  the  territory  over  which  plaintiff  is  entitled  iQ  as- 
sert jurisdiction ;  and  so  defendants  say  they  did  leave  the 
plaintiff  more  than  four  government  sections.  It  appears, 
however,  that  the  only  part  of  Sections  22  and  23  over  which 
any  control  can  be  exercised  for  school  purposes,  is  that  por- 
tion south  of  the  lake.  There  is  such  a  thing  as  fractional 
government  sections.  They  are  known  to  and  recognized 
by  the  government  in  its  subdivision  of  lands  for  sale.  In 
the  absence  of  any  showing  to  the  contrary,  the  government 
wrvey  must  prevail ;  and  this  would  leave  in  21,  22,  and  23 
only  290  acres  subject  to  the  jurisdiction  of  the  plaintiff 
for  school  purposes;  and  this,  added  to  the  balance  that  is 
left  to  the  plaintiff,  leaves  the  plaintiff  with  less  than  four 
government  sections.  This  is  not  disputed,  unless  we  should 
assume,  as  contended  for  by  the  defendant,  that  22  and  23 
were  surveyed  into  sections,  and  can  be  treated  as  full  sec- 
tions and  as  a  part  of  plaintiff  district.  We  cannot' say  this, 
and  so  plaintiff  district  is  reduced  below  the  minimum.  As 
we  said  in  the  Powers  case,  supra,  "Fractional  sections  ai»e 
caused  by  lakes  and  streams  and  reservations."  We  may 
have  been  a  little  inaccurate  in  saying  "and  by  township 
lines,  when  the  township  is  more  or  less  than  six  miles  in 
extent  in  one  or  both  dimensions."  When  the  l^slature 
said  "not  less  than  four  government  sections,"  its  mandate 
was  not  satisfied  by  leaving  but  four  sections,  part  of  which 
was  fractional.  When  the  government  caused  the  public 
domain  to  be  surveyed,  it  was  for  the  purpose  of  dividing  it 
up  into  parts,  and  these  parts  were  generally  designated 
"sections."    It  was  undoubtedly  the  intention  and  purpose 
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of  the  government  that  each  section  should  contain  640 
acres;  but  actual  experience  shows  that  this  intention  and 
purpose  were  not  fully  carried  out  by  its  surveyors,  and 
many  of  the  divisions  staked  out  and  marked  as  sections  did 
not  contain  the  contemplated  acreage.  Some  contained 
more,  and  some  contained  less.  Still,  the  government  ac- 
cepted the  return  of  the  surveyors  as  complying  with  its  re- 
quirements, and  the  divisions  became  fixed  and  known  as 
sections,  and,  in  common  parlance,  the  subdivisions  as  sec- 
tions. The  government,  however,  recognized  that  often  ob- 
stacles would  be  met  with  in  surveying  which  would  prevent 
its  oflBcers  from  dividing  the  territory  into  sections  contain- 
ing the  number  of  acres  into  which  the  government  contem- 
plated they  should  be  divided, — that  natural  obstacles  would 
be  met  with  by  its  survej'ors  that  made  it  impossible  for 
full  sections  to  be  marked  off;  and  so  surveys  were  made 
up  to  these  obstacles,  and  fractional  pieces  of  the  contem- 
plated section  were  surveyed  and  staked  out  and  shown 
as  fractional.  Surveys  are  fractional  when  the  outer  bound- 
ary lines  of  the  territory  surveyed  cannot  be  carried  out  to 
include  the  full  quantum  contemplated,  on  account  of  tbe 
obstacles,  such  as  watercourses,  territory  within  Indian  res- 
ervations, etc.  It  was  the  original  and  general  purpose  of 
the  government,  in  surveying  the  public  domain,  to  divide 
all  territory  into  sections  containing  640  acres.  This  be- 
came, of  course,  impracticable,  sometimes,  because  of  nat- 
ural obstacles  in  the  way  of  carrying  it  out.  A  surveyor, 
after  laying  out  his  township,  found  that,  in  the  subdivision 
of  the  township  into  sections,  there  were  certain  natural 
obstacles  which  prevented  him  from  subdividing  it  into  sec- 
tions containing  640  acres.  The  matter  here  considered  was 
discussed  in  Wilson  v.  Hoffman,  70  Mich.  552  (38  N.  W. 
558) ;  Goltetynann  v,  ScMermej/er,  111  Mo.  404  (19  S.  W. 
484). 

There  Ib  no  comx)etent  evidence  that  the  plaintiff  dis- 
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trict,  as  originally  formed,  and  as  it  existed  at  the  time  de- 
fendant undertook  to  appropriate  a  portion  of  its  territory, 
extended  beyond  the  south  shore  line  of  Clear  Lake.  We 
cannot  assume  that  the  school  curriculum  provided  for  in- 
Btruction  in  the  art  of  swimming,  or  that  school  children 
liyed  in  or  upon  the  water,  or  that  the  land  under  the  water 
was  subject  to  taxation  for  school  purposes.  All  the  record 
indicates  that  the  north  line  of  plaintiff  district  was  the 
south  water  line  of  the  lake.  Assuming  that  plaintiff  dis- 
trict did  not  extend  beyond  the  south  line  of  the  lake,  we 
must  find  that  there  is  not  left  in  the  district,  after  the  or- 
ganization of  the  consolidated  district,  the  quantum  of  land 
provided  for  by  the  statute,  and  that  the  court,  therefore, 
erred  in  dismissing  plaintiff's  petition.  Plaintiff  was  enti- 
tled to  the  relief  demanded,  and  the  cause  is — Reversed,  * 

Ladd,  C.  J.,  E5VANS  and  Stevens,  JJ.,  concur. 


J.  P.  Dougherty,  Appellee,  v.  O.  B.  PfesNCH,  Appellant. 

INTOXIOATINO  UQUOBS:    Promissory  Note  for  Liqnars  Sold.    In 

1  an  action  on  a  promissory  note  for  Intoxicating  liquors  sold  un- 
der the  Mulct  Act,  plaintiff  need  only  show  that  he  had,  prior 
to  said  sale,  complied  with  all  those  requirements  which  are  con- 
ditions precedent  to  the  opening  of  a  place  for  such  sale. 

nrroZIOATIKO  IJQUOBS:    Presamption  Attending  Oonsent,  Find- 

2  ingB,  Etc.  A  consent  petition  for  the  sale  of  intoxicating  liq- 
uors, duly  found  to  he  sufficient,  carries  a  presumption  of  con« 
tinuance  until  its  revocation  or  expiration  is  made  to  appear. 

Appeal  from  Lee  District  Court, — W.  S.  Hamilton,  Judge. 

Fbbruary  17, 1919. 
Bbhearinq  Dbnied  April  10, 1919. 
Suit  on  promissory  note.    Trial  to  the  court  without  a 
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jury.     Judgment  for  plaintiff  for  the  amount  of  the  note. 
Defendant  appeals. — Affirmed. 

James  8-  Bwrrows,  for  appellant. 

W.  B.  and  H.  R,  ColKns,  for  appellee. 

Preston,  J. — The  note  was  given  in  settlement  for  in- 
toxicating liquors  sold  by  plaintiff  to  defendant  in  the  city 
of  Keokuk,  in  the  year  1911.    The  execution  of  the  note  was 

admitted  by  defendant  in  his  answer,  bnt 
^-  J?T?if'S^^ilf®      he  alleges  that  there  was  no  consideration, 

LIQUORS :  prom-  °  ^ 

iiqSors'^TOld.^'     ^^^  ^^^^  ^^®  ^^*®  ^^  given  for  intoxicating 

liquors  sold  to  defendant  contrary  to  law, 
within  the  state  of  Iowa.  In  reply,  plaintiff  denies  that  the 
note  was  given  for  intoxicating  liquors  sold  contrary  to 
the  laws  of  Iowa,  and  avers  that  plaintiff  did  business  in 
the  city  of  Keokuk,  and  that  the  mulct  law  and  the  provi- 
sions of  Section  2448  of  the  Ck)de  were  in  full  force  in  Keo- 
kuk, and  that  plaintiff  complied  with  the  provisions  of  Sec- 
tion 2448,  and  paid  the  mulct  tax.  There  was  no  evidence 
introduced  on  behalf  of  the  defendant.  It  may  be  that  plain- 
tiff was  not  required  to  introduce  any  evidence  in  the  first 
instance.  We  understand  defendant  to  so  concede,  bnt 
plaintiff  did  take  the  stand,  and,  as  a  witness  for  himself, 
testified  that  he  carried  on  the  business  alone,  and  that  his 
son  was  working  for  him.  On  cross-examination,  he  said 
that  the  note  was  given  in  settlement  of  the  account  for  in- 
toxicating liquors  which  were  delivered  to  defendant's  place 
of  business,  on  Main  Street,  in  the  city  of  Keokuk,  and  that 
they  were  sold  in  1911.  Plaintiff  assumed  that  the  burden 
of  showing  performance  of  the  things  which  are  conditions 
precedent  to  the  opening  of  his  saloon,  that  he  had  paid  the 
mulct  tax  for  the  year  1911,  the  finding  by  the  board  of 
supervisors  that  the  mulct  petition  of  consent  was  sufficient 
that  intoxicating  liquors  might  be  sold  in  Keokuk,  consent 
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of  resident  freeholders  within  50  feet,  lists  of  persons  em- 
ployed, the  giving  of  a  bond,  and  the  like.    Appellant  makes 
the  broad  claim  that  the  burden  is  upon  plaintiff  to  plead 
and  prove  that  he  had  complied  with  all  of  the  conditions 
of  the  mulct  law,  and  states  in  argument  that  the  main 
question  in  this  case  is  whether  or  not  appellee  could  re- 
cover on  the  note  without  first  showing  that  he  had  com- 
plied with  all  of  the  conditions  of  the  mulct  law,  and  claims 
that  plaintiff,  in  his  attempt  to  bring  himself  within  the  ex- 
ception  to  the  general   prohibitory   law,   did   not  go   far 
enough,  and  prove  that  he  had  complied  with  all  the  pro- 
visions of  Section  2448.    Appellant  cites  State  v.  Van  VUet, 
92  Iowa  476;    Westhemer  v.  Hdbinck,  131  Iowa  643;    and 
like  cases.    The  Vati  Vliet  case  is  perhaps  tlie  first  decision 
on  this  question  by  this  court,  under  the  so-called  mulct  law. 
In  that  case,  the  trial  court  held  that  the  burden  of  proof 
was  on  the  State,  as  to  all  matters.    The  case  was  reversed, 
this  court  holding  that  the  bar  created  by  the  mulct  statute 
is  operative  only  on  certain^  conditions,  and  that  the  hap- 
pening of  these  conditions  must  be  pleaded  and  proved  by 
the  party  who  wishes  to  take  the  benefit  of  them.     But  it 
was  not  decided  in  that  case  just  how  far  such  party  must 
go  in  his  proof.     In  the  Westheimer  case,  the  question  was 
as  to  whether  the  sale  of  liquor  by  the  plaintiff  was  made. 
in  Missouri  or  in  Iowa,  and  it  was  said  that,  if  the  sales 
were  in  Iowa,  no  recovery  could  be  had  for  the  purchase 
price,  for  there  was  no  showing  that  such  sale  would  have 
been  lawful;    and  that,  because  prohibition  is  the  rule  in 
Iowa,  the  burden  was  upon  plaintiff  to  show  that  the  sales, 
if  made  in  this  state,  were  lawful.     So  that,  in  that  case, 
there  was  no  showing  of  any  kind  that  plaintiff  had  com- 
plied with  any  of  the  provisions  as  to  its  right  to  do  busi- 
ness in  Iowa.    It  may  be  that,  in  some  of  the  earlier  cases, 
under  the  circumstances  of  such  cases,  the  holdings  were 
that  all  the  p)rovision8  of  the  mulct  law  must  be  pleaded  and 
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proved.  Appellant  concedes  that  he  ha«  not  been  able  to  find 
a  case  precisely  like  the  instant  one.  In  this  connection,  ap- 
|)ellant  makes  this  statement  in  ar^iment: 

"Appellant  doee  not  contend  that  there  could  riot  be  a 
recovery:  there  undoubtedly  could  be;  but  there  is  a  great 
burden  cast  upon  he  who  would  attempt  it.'* 

We  are  not  quite  able  to  understand  the  meaning  of 
this,  unless  appellant  means  to  admit  that  he  has  not  much 
faith  in  his  case  on  the  merits^  if  all  the  facts  had  been 
shown.  Appellee's  contention  is  that  the  cases  cited  by  ap- 
pellant are  not  applicable  to  the  facts  in  this  case,  and  that 
appellant  has  not  offered  any  evidence  to  sustain  his  claim 
that  the  note  was  given  for  intoxicating  liquors  sold  con- 
trary to  law.  Appellee  concedes  that  he  had  the  burden  to 
show,  and  did  show,  the  performance  of  all  those  things  pre- 
cedent to  the  opening  of  a  place  for  the  sale  of  intoxicating 
liquors.  He  contends  that,  this  having  been  done,  the  bur- 
den is  then  upon  appellant  to  show  violations  of  the  law. 
Appellee  cites  Jones  v.  Byington,  128  Iowa  397.  It  was 
there  held  that  the  dealer  must*  take  the  burden  of  showing 
performance  of  all  those  things  which  are,  in  their  nature, 
conditions  precedent  to  the  opening  of  a  saloon,  but  that  it 
is  for  the  complaining  party  to  show  violations  of  the  law 
involving  matters  of  conduct  only,  ^b  that  sales  were  made 
to  minors,  and  on  Sunday^  etc.  See,  alBO,  Hathaway  v.  Jep- 
son,  154  N.  W.  454  (not  officially  reported).  We  think  the 
ruling  of  the  trial  court  at  this  point  was  in  harmony  with 
the  last-cited  cases. 

One  or  two  other  questions  are  suggested,  but  we  think 
there  is  no  merit  in  them.  For  instance,  it  is  said  that  the 
certified  copy  of  the  action  of  the  board  of  supervisors,  in 

finding  the  petition  of  consent  sufficient,  was 

2.  iNToxicATiMo      Dot  material  or  relevant^  because  such  ae- 

ramption  antnd-  tlon  of  the  board  was  taken  December  2T, 

log  consent, 

findings,  etc.       1910,  and  the  liquors  were  sold  in  the  year 

1911.    There  is  no  suggestion  that  there  was 
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ever  any  revocation  of  the  petition  which  was  found  suffi- 
cient on  December  27,  191Q.  We  think  there  is  a  presump- 
tion of  the  continuance  of  the  consent  under  such  petition 
until  it  is  revoked,  or  has  expired.  We  are  of  the  opinion 
that  the  judgment  should  be  affirmed.     It  is — Affirmed. 

Ladd,  O.  J.,  Evans  and  Salingbb,  JJ.,  concur. 


Joseph  S.  Ellison,  Appellant,  v.  J.  G.  Stockton  et  al., 

Appellees. 

PBINOIPAIa  AKD  AOENT::    Autliorlty  to  £WU  or  Find  PurduMtt 

1  Naked  authority  to  sell  land  at  a  specified  price,  or  simply  to 
find  a  purchaser,  embraces  no  implied  authority  to  the  agent 
to  make  representations  as  to  the  character  or  condition  of  the 
land. 

FBAXIB:    Unitfleaded  but  Pxoived  Fraud.    Unpleaded  fraud,  though 

2  proved,  affords  no  ground  for  relief. 

FBAUD:    Examination  as  Kxduding  B^tlance  on  Ftaud.    An  nn- 

3  obstructed  examination  of  property  by  a  prospective  vendee^ 
prior  to  purchase,  does  not  necessarily  exclude  reliance  on  fraud- 
ulent representations. 

V£NI>OB  AND  PUBOHASEB:    Vendee    lojuied    by    TTnanthorised 

4  Fraud.  A  vendee  of  land  may  not  maintain  an  action  against 
the  vendor  for  damages  for  deceit  because  of  the  false  and 
fraudullBnt  representations  of  the  vendor's  agent,  when  such 
representations  were  wholly  unauthorized  by  the  vendor,  and 
were  unknown  to  the  vendor  until  after  the  sale  was  consiun- 
mated;  but  such  vendee  may,  within  a  reasonable  time  after 
the  closing  of  the  sale,  bring  such  fraud  to  the  attention  of  the 
vendor  and  demand  rescission,  and,  if  rescission  be  refused,  may 
maintain  an  action  against  the  vendor  to  recover  the  differ- 
ence between  the  actual  value  of  the  land  and  the  amount  he 
agreed  to  pay  for  it.  Vendors  may  not  repudiate  the  unauthor- 
ized fraud  of  their  agents  and  retain  the  fruit  of  the  rasoalUy, 

Weaver,  J.,  concurs  in  reversal,  but  dissents  to  portions  of 
discussion. 
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Appeal  firym  Linn  District  Conrt. — Milo  P.  Smith,  Judge. 

January  20,  1919. 

Rehearing  Denied  April  10,  1919. 

Action  to  recover  damages  for  false  representations  in 
the  sale  of  land.  Opinion  states  the  case.  Directed  verdict 
for  the  defendants.  Jugdment  on  the  verdict.  Plaintiff  ap- 
peals.— Reversed. 

Redmond  d  Stetcarty  for  appellant. 

E.  A.  Johnson  and  F.  L.  Anderson^  for  appellees. 

Gaynor,  J. — In  September,  1914,  defendants  were  the 
owners  of  a  certain  tract  of  farm  land,  and  listed  the  same 
for  sale  with  Hall  &  McOall.    Hall  &  McOall  were  real  estate 

agents,  whose  business  it  was  to  negotiate 

^*  SaNT'-'^author-    ®^^^  ^^^  others,  and  to  procure  purchasers 

flnd^purchasep.     ^^^  ^^^^  owncd  by  others.    These  facts  were 

known  to  plaintiff.  The  defendants  had 
owned  this  land  for  about  Ave  years  before  listing  it.  Some 
time  in  September,  "Train"  McCall,  one  of  these  agents, 
called  the  plaintiff  by  phone,  stating  to  him  that  he  had  a 
farm  northwest  of  Cedar  Bapids  which  he  wanted  to  sell  the 
plaintiff,  if  the  plaintiff  wanted  to  buy,  and  asking  plaintiff 
to  come  in.  Two  or  three  days  thereafter,  the  plaintiff  came 
to  McOall's  home  at  Lisbon.  He  came  about  8  o'clock  in  the 
morning.  He  then  went  immediately,  in  company  with 
these  agents  and  his  son,  to  visit  the  farm.  They  left  Mo- 
Call's  home  about  8 :30,  and,  after  stopping  some  time  on 
the  way,  reached  the  farm  at  about  half  past  ten.  The  land 
in  controversy  is  described  as  follows :  The  south  one  half 
of  the  northwest  quarter,  the  southwest  quarter  of  the 
^  northeast  quarter,  the  north  one  half  of  the  southwest  quar- 
ter, and  the  northwest  quarter  of  the  southeast  quarter.  The 
house  is  situated  on  the  south  80.    On  reaching  the  place. 
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plaintiff  undertook  to  examine  the  land,  for  the  purpose  of 
determining  whether  or  not  he  would  purchase  it.  It  is  the 
claim  of  the  plaintiff  that  he  did  not  make  a  very  thorough 
examination  of  it.  After  such  examination  had  been  made 
as  plaintiff  cared  to  make, — and  it  is  not  claimed  that  he 
was  prevented  from  making  any  further  examination  of  it, — 
on  the  way  back,  he  made  an  offer  of  $80  per  acre.  How- 
ever, he  was  told  by  the  agents  that  the  land  was  listed  with 
them  at  f85  an  acre.  He  returned  by  way  of  defendant's 
home,  but  did  not  stop^  though  the  agents  did.  Subse- 
quently^  on  the  21st  day  of  September,  the  defendants  and 
the  plaintiff  came  together,  and  a  written  contract  was  en- 
tered into,  by  which  the  plaintiff  agreed  to  purchase  the  en- 
tire farm  of  240  acres,  at  f80  au  acre,  to  pay  (5,000  in  cash, 
and  secure  the  balance  by  a  mortgage  upon  the  premises, 
the  deeds  and  mortgages  to  be  executed  on  the  1st  of  March 
following,  and  possession  then  given  to  the  plaintiff.  On 
the  25th  day  of  February,  1915,  the  plaintiff,  having  paid 
the  15,000  provided  for  in  the  contract,  executed  and  deliv- 
ered to  these  defendants  his  note  for  the  unpaid  balance  of 
the  purchase  price,  and  secured  the  same  by  a  mortgage 
upon  the  premises.  Thereupon,  the  defendants  executed  and 
delivered  to  the  plaintiff  a  deed  to  the  land,  and  on  the  1st 
day  of  March,  plaintiff  took  possession  and  continued  in 
possession  personally  until  some  time  in  July,  1916.  The 
record  does  not  affirmatively  show,  but  we  take  it  from  the 
record,  that  he  has  been  in  possession  by  others  since  that 
time.  At  least,  it  does  not  appear  that  he  has  surrendered 
possession  to  the  defendants.  It  appears  that,  when  the 
contract  was  drawn  up,  it  was  supposed  that  the  farm  con- 
tained 240  acres,  *but  it  was  subsequently  discovered  that  it 
was  7  acres  short.  Some  time  in  January,  1915,  a  survey 
was  made  by  the  plaintiff  and  the  defendants,  and  7  acres 
agreed  upon  as  the  shortage  in  the  acreage  of  the  farm,  and 
f 560,  or  |80  an  acre,  was  deducted  from  the  contract  price 
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on  account  thereof,  and  the  note  and  mortgage  were  made 
for  $560  less  than  the  contract  called  for. 

On  the  18th  day  of  February,  1916,  this  action  was 
brought  to  recover  damages  which  the  plaintiff  claims  he 
has  sustained  by  reason  of  certain  false  and  fraudulent  rep- 
resentations made,  touching  the  character  of  the  land  pur- 
chased. He  claims  that,  when  visiting  the  land  for  the  first 
time  with  these  agents,  he  asked  one  of  them,  while  on  tbe 
farm,  what  kind  of  soil  it  was,  and  the  agent  replied,  "black, 
sandy  loam."  He  asked  him  if  the  ground  overflowed,  and 
he  said,  "No,  it  never  overflowed."  His  action  for  deceit  is 
based  on  the  ground  that  it  was  not  black,  sandy  loam,  and 
it  did  overflow,  and  that  these  representations  were  made 
by  these  agents  for  the  purpose  of  having  him  believe  that 
it  was  black,  sandy  loam,  and  did  not  overflow ;  that  he  did 
so  believe,  and,  relying  upon  these  statements,  was  induced 
to  purchase  the  land.  He  further  says  that  the  defendants 
and  their  agents  knew  that  the  representations  were  not 
true.  He  wants  damages  in  the  difference  between  what 
the  land  would  be  worth  if  it  had  been  as  represented,  and 
what  it  was  in  fact  worth ;  says  that  it  would  have  been 
worth  what  he  agreed  to  pay,  had  it  been  as  represented. 

At  the  conclusion  of  the  evidence,  the  court  directed  a 
verdict  for  the  defendants.  Judgment  being  entered  upon 
the  verdict,  plaintiff  appeals. 

Tt  is  apiKirent  from  this  record  that  these  agents  had  no 
relationship  with  the  defendants  except  that  which  grew 
out  of  their  agency.  The  agency  was  to  sell  at  f85  an  acre. 
or  to  procure  a  purchaser  who  was  ready,  able,  and  willing 
to  buy  the  land  on  terms  satisfactory  to  the  defendants. 
The  agents  did  not  sell  the  land,  but  they  did  find  in  the 
plaintiff  a  purchaser  who  was  ready,  able,  and  willing,  and 
who  did  buy  the  land  on  terms  satisfactory  to  the  defend- 
ants. There  is  nothing  to  show  express  authority,  on  the  part 
of  these  agents,  to  make  any  representations  touching  the 
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character  of  the  land.  Is  it  implied?  So  far  as  this  record 
shows,  their  business  was  to  sell,  or  to  secure  a  purchaser 
who  was  ready,  able,  and  willing  to  buy  the  land  in  its 
t?i€n  condition^  on  terms  satisfactory  to  the  defendant.  They 
found  this  plaintiff,  took  him  to  the  land,  showed  it  to  him, 
and  informed  him  that  they  had  it  for  sale  at  $85  an  acre. 
Plaintiff  proposed  to  purchase  the  land,  as  he  says,  for  |80 
an  acre,  if  it  was  as  represented  by  these  agents,  to  wit,  to 
be  sandy  loam,  free  from  overflow.  Subsequently,  the  plain- 
tiff and  these  defendants  met,  and  the  terms  were  arranged 
upon  which  the  plaintiff  should  purchase.  Nowhere  in  the 
negotiations  with  the  defendants  were  the  defendants  in- 
formed by  anyone  that  any  representations  had  been  made 
to  the  plaintiff  touching  the  character  of  the  land.  They 
were  informed,  however,  that  the  plaintiff  had  been  to  ex- 
amine the  land.  Defendants  accepted  plaintiff's  proposi- 
tion as  he  made  it  to  them.  It  does  not  appear  that  these 
agents  had  anything  to  do  with  the  making  of  the  contract 
on  the  21st  day  of  September.  The  question  then  is,  so  far 
as  this  proposition  is  concerned :  Are  the  defendants  liable 
in  damages  on  account  of  these  fraudulent  representations 
made  by  these  agents,  it  not  appearing  that  they  were  made 
with  the  express  authority  of  these  defendants,  or  that  they 
were  ever  brought  to  the  knowledge  of  the  defendants  be- 
fore the  consummation  of  the  final  contract  and  the  sur- 
render  of  the  property  to  the  plaintiff? 

We  may  assume,  for  the  purposes  of  this  case,  that 
these  agents  made  the  representations  substantially  as 
claimed.  We  may  assume  that  the  representations  were  not 
true.  We  may  assume  that  the  plaintiff  believed  they  were 
true,  and  relied  upon  them  in  making  the  purchase.  There 
is  no  evidence  that  the  agents  knew  that  their  representa- 
tions, if  made,' were  not  true,  but  we  may  assume  that  they 
did  know  they  were  not  true.  We  may  assume  that  plain- 
tiff made  his  proposition  to  the  agents  to  purchase  at  {80 
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an  acre,  on  the  assumption  that  these  representations  were 
made,  and  were  true.  The  question  still  remains :  Are  these 
defendants  liable  in  damages  as  for  deceit  in  the  making  of 
these  representations? 

It  is  not  claimed  that,  when  plaintiff  came  to  make  the 
contract  with  the  defendants,  he  said  anything  to  than 
touching  these  representations,  op  asked  any  questions  of 
them,  touching  the  character  of  the  land.     It  is  nowhere 
shown  that  he  said  to  these  defendants  that  the  condition 
upon  which  he  was  making  the  purchase  was  that  these  rep 
resentations  were  true.    The  record  is  barren  even  of  sug- 
gestion of  knowledge  on  the  part  of  these  defendants  of 
the  making  of  these  representations.    Were  the  representa- 
tions so  connected  with  the  employment  as  to  be  binding 
upon  these  defendants?    It  is  undoubtedly  true  that  what- 
ever an  agent  says  or  does,  within  the  scope  of  his  author- 
ity, binds  his  principal,  and  is  deemed  his  act.    The  author- 
ity must  be  either  express  or  implied, — expressly  given  or 
implied  from  the  relationship  created  and  existing.    Had 
these  agents  the  authority  from  these  defendants  to  repre- 
sent the  land  to  be  other  than  it  was?    Their  authoritv  was 
simply  to  make  a  sale,  or  procure  a  purchaser  who  was 
ready,  able,  and  willing  to  buy.    The  plaintiff  was  procured 
by  the  agents  as  one  who  was  ready,  able,  and  willing  to 
buy  at  a  stipulated  price.    The  price  was  stipulated  by  the 
plaintiff  himself.     He  was  brought  by  these  agents  to  the^ 
defendants,  and  with  them  the  contract  was  made.    He  gave 
the  defendants   no  information    touching  any   representa- 
tions made,  nor  did  he  give  them  any  information  that  he 
was  buying  on  condition  that  the  representations  made  were 
true.     The  scope  of  the  agents'  authority  was  to  sell,  or  to 
procure  a  purchaser  for  the  land.     Thus  far,  they  bound 
their  principal  by  their  acts.    They  could  not  bind  him  by 
untruthful  and  unauthorized  representations  touching  the 
character  of  the  thing  which  they  were  authorized  to  sell. 
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The  authority  to  make  these  pepresentation&  was  not  nec- 
essarily included  within  the  terms  of  the  agency.  The  rep- 
resentations, to  bind  the  principal,  must  appear  to  be  rep- 
i*esentations  which  the  agent,  by  his  employment,  was  au- 
thorized to  make.  It  is  a  general  rule,  well  recognized,  and 
is  an  exception  to  the  rule  of  respondeat  mi/perior,  "that  a 
principal  is  not  responsible  for  the  deceit  practiced  by  his 
agent,  unless  there  is  something  in  the  nature  of  the  en- 
gagement, the  terms  of  the  employment,  or  the  powers  con- 
ferred, broad  enough  to  include  a  power  on  the  part  of 
the  agent  to  deal  with  the  property  in  such  manner  that  the 
principal,  in  good  morals  and  equity,  ought  to  be  bound  by 
what  the  agent  may  have  said."  Or,  in  other  words,  an  in- 
nocent principal,  who  has  simply  authorized  an  agent  to  sell 
property,  cannot  be  charged,  on  an  action  for  deceit,  for 
the  agent's  wrongs,  unless  in  some  manner  he  is  connected 
with  them.  Kennedy  v.  McKcuy,  43  N.  J.  L.  288;  Titus  v. 
Caifv  d  Fulton  R,  Co,,  46  N.  J.  L.  393 ;  State  v.  Fredericks, 
47  N.  J.  L.  469  (1  Atl.  470)  ;  Tondro  v.  Gushman,  5  Wis. 
279;  Mayo  v.  Wahlgreen,  9  Colo.  App.  506  (50  Pac.  40) ; 
Samson  i\  Beale,  27  Wash.  557  (68  Pac.  180). 

A  fraud,  to  be  actionable,  must  be  fraud  that  is  either 
personally  committed  by  the  person  sought  to  be  charged, 
or  some  fraud  which  he  has  authorized  another,  either  di- 
rectly or  impliedly,  to  be  guilty  of.  The  action  here  is  based 
upon  fraudulent  representations  made  by  the  defendants. 
The  defendants  made  no  fraudulent  representations  before 
this  written  contract  was  entered  into.  They  never  knew 
the  representations  were  made,  until  after  the  original  writ- 
ten contract  had  been  fully  executed.  All  that  these  de- 
fendants did  was  to  authorize  these  agents  to  sell  this  land^ 
or  to  procure  for  them  a  purchaser.  It  has  been  frequently 
held  by  this  court  that,  where  the  authority  is  limited  to 
the  finding  of  a  purchaser,  the  duty  of  the  agent  is  per- 
formed when  the  purchaser  is  produced.     When  the  a^ent 
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jury.    Judgment  for  plaintiff  for  the  amount  of  the  note. 
Defendant  appeals. — Affirmed. 

James  S.  Burrows,  for  appellant. 

W.  B.  and  Jff.  R.  ColUnSy  for  appellee. 

Prbston,  J. — The  note  was  given  in  settlement  for  in- 
toxicating liquors  sold  by  plaintiff  to  defendant  in  the  cit>' 
of  Keokuk,  in  the  year  1911.    The  execution  of  the  note  was 

admitted  by  defendant  in  his  answer,  but 
^-  I?-?5ifio^^i™    Jie  alleges  that  there  was  no  consideration, 

LIQUORS :  prom-  ^  ^ 

iiQuSrB**  Boid'^'     ^^^  ^^^^  ^^®  ^^*®  ^^  given  for  intoxicating 

liquors  sold  to  defendant  contrary  to  law, 
within  the  state  of  Iowa.  In  reply,  plaintiff  denies  that  tiie 
note  was  given  for  intoxicating  liquors  sold  contrary  to 
the  laws  of  Iowa,  and  avers  that  plaintiff  did  business  in 
the  city  of  Keokuk,  and  that  the  mulct  law  and  the  provi- 
sions of  Section  2448  of  the  Code  were  in  full  force  in  Keo- 
kuk, and  that  plaintiff  complied  with  the  provisions  of  Sec- 
tion 2448,  and  paid  the  mulct  tax.  There  was  no  evidence 
introduced  on  behalf  of  the  defendant.  It  may  be  that  plain- 
tiff was  not  required  to  introduce  any  evidence  in  the  first 
instance.  We  understand  defendant  to  so  concede,  but 
plaintiff  did  take  the  stand,  and,  as  a  witness  for  himself, 
testified  that  he  carried  on  the  business  alone,  and  that  his 
son  was  working  for  him.  On  cross-examination,  he  said 
that  the  note  was  given  in  settlement  of  the  account  for  in- 
toxicating liquors  which  were  delivered  to  defendant's  place 
of  business,  on  Main  Street,  in  the  city  of  Keokuk,  and  that 
they  were  sold  in  1911.  Plaintiff  assumed  that  the  burden 
of  showing  performance  of  the  things  which  are  conditions 
precedent  to  the  opening  of  his  saloon,  that  he  had  paid  the 
mulct  tax  for  the  year  1911,  the  finding  by  the  board  of 
supervisors  that  the  mulct  petition  of  consent  was  suflScient 
that  intoxicating  liquors  might  be  sold  in  Keokuk,  consent 


Apr.  1919]  Dougherty  v.  French.  977 

of  resident  freeholders  within  50  feet,  lists  of  persons  em- 
ployed, the  giving  of  a  bond,  and  the  lika    Appellant  makes 
the  broad  claim  that  the  burden  is  upon  plaintiff  to  plead 
and  prove  that  he  had  complied  with  all  of  the  conditions 
of  the  mulct  law,  and  states  in  argument  that  the  main 
question  in  this  case  is  whether  or  not  appellee  could  re- 
cover on  the  note  without  first  showing  that  he  had  com- 
plied with  all  of  the  conditions  of  the  mulct  law,  and  claims 
that  plaintiff,  in  his  attempt  to  bring  himself  within  the  ex- 
ception   to   the   general   prohibitory    law,    did   not   go   far 
enough,  and  prove  that  he  had  complied  with  all  the  pro- 
visions of  Section  2448.    Appellant  cites  State  v.  Van  VUetj 
92  Iowa  476;    Westhekner  v.  Habincky  131  Iowa  G43;    and 
like  cases.    The  Van  Vliet  ease  is  perhaps  the  first  decision 
on  this  question  by  this  court,  under  the  so-called  mulct  law. 
In  that  case,  the  trial  court  held  that  the  burden  of  proof 
was  on  the  State,  as  to  all  matters.    The  case  was  reversed, 
this  court  holding  that  the  bar  created  by  the  mulct  statute 
is  operative  only  on  certain^  conditions,  and  that  the  hap- 
pening of  these  conditions  must  be  pleaded  and  proved  by 
the  party  who  wishes  to  take  the  benefit  of  them.     But  it 
was  not  decided  in  that  case  just  how  far  such  party  must 
go  in  his  proof.     In  the  Westheimer  case,  the  question  was 
as  to  whether  the  sale  of  liquor  by  the  plaintiff  was  made. 
in  Missouri  or  in  Iowa,  and  it  was  said  that,  if  the  sales 
were  in  Iowa,  no  recovery  could  be  had  for  the  purchase 
price,  for  there  was  no  showing  that  such  sale  would  have 
been  lawful;    and  that,  because  prohibition  is  the  rule  in 
Iowa,  the  burden  was  upon  plaintiff  to  show  that  the  sales, 
if  made  in  this  state,  were  lawful.     So  that,  in  that  case, 
there  was  no  showing  of  any  kind  that  plaintiff  had  com- 
plied with  any  of  the  provisions  as  to  its  right  to  do  busi- 
ness in  Iowa.    It  may  be  that,  in  some  of  the  earlier  cases, 
under  the  circ^unistances  of  such  cases,  the  holdings  were 
that  all  the  provisions  of  the  mulct  law  must  be  pleaded  and 

VOL.  185  lA.— 62 
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proved.  Appellant  concedes  that  he  has  not  been  able  to  find 
a  case  precisely  like  the  instant  one.  In  this  connection,  ap- 
pellant makes  this  statement  in  argument: 

"Appellant  does  not  contend  that  there  conld  riot  be  a 
recovery :  there  undoubtedly  could  be ;  but  there  is  a  great 
burden  cast  upon  he  who  would  attempt  it." 

We  are  not  quite  able  to  understand  the  meaning  of 
this,  unless  appellant  means  to  admit  that  he  has  not  much 
faith  in  his  case  on  the  merits,  if  all  the  facts  had  been 
shown.    Appellee's  contention  is  that  the  cases  cited  by  ap- 
pellant are  not  applicable  to  the  facts  in  this  case,  and  that 
appellant  has  not  offered  any  evidence  to  sustain  his  claim 
that  the  note  was  given  for  intoxicating  liquors  sold  con- 
trary to  law.    Appellee  concedes  that  he  had  the  burden  to 
show,  and  did  show,  the  performance  of  all  those  things  pre- 
cedent to  the  opening  of  a  place  for  the  sale  of  intoxicating 
liquors.    He  contends  that,  this  having  been  done,  the  bur- 
den is  then  upon  appellant  to  show  violations  of  the  law. 
Appellee  cites  Jones  v,  Byington,  128  Iowa  3d7.     It  wajs 
there  held  that  the  dealer  must*  take  the  burden  of  showing 
performance  of  all  those  things  which  are,  in  their  nature, 
conditions  precedent  to  the  opening  of  a  saloon,  but  that  it 
is  for  the  complaining  party  to  show  violations  of  the  law 
involving  matters  of  conduct  only,  as  that  sales  were  made 
to  minors,  and  on  Sunday,  etc.    See,  alBO,  Hathawa/y  t?.  Jep- 
80fi,  154  N.  W.  454  (not  officially  reported).    We  think  the 
ruling  of  the  trial  court  at  this  point  was  in  harmony  with 
the  last-cited  cases. 

One  or  two  other  questions  are  suggested,  but  we  think 
there  is  no  merit  in  them.  For  instance,  it  is  said  that  the 
certified  copy  of  the  action  of  the  board  of  supervisors,  in 

finding  the  petition  of  consent  sufficient,  was 

2.  iNTozicATiNo      Dot  material  or  relevant,  because  sacli  ac- 

sumptton  attend-  tion  of  the  board  was  taken  December  2T, 

ing  consent, 

findings,  etc.       1910,  and  the  liquors  were  sold  in  the  year 

1911.    There  is  no  suggestion  that  there  was 
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ever  any  revocation  of  the  petition  which  was  found  suffl- 
cient  on  December  27,  1910.  We  think  there  is  a  presump- 
tion of  the  continuance  of  the  consent  under  such  petition 
until  it  is  revoked,  or  has  expired.  We  are  of  the  opinion 
that  the  judgment  should  be  affirmed.    It  i»— Affirmed. 

Laud,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Joseph  S.  Ellison,  Appellant,  v.  J.  G.  Stockton  et  al., 

Appellees. 

PBINOIFAL  AKD  AOEITF:;    Authority  to  S^  or  Find  Purdiasec 

1  Naked  authority  to  sell  land  at  a  specified  price,  or  simply  to 
find  a  purchaser,  embraces  no  implied  authority  to  the  agent 
to  make  representations  as  to  the  character  or  condition  of  the 
land. 

FBATn>:    Unideaded  hnt  Pxoived  Fraud.    Unpleaded  fraud,  though 

2  proved,  affords  no  ground  for  relief. 

FBATTD:    Bzamlnation  as  KT^^luding  BeUaace  on  TnmSL    An  un- 

3  obstructed  examination  of  property  by  a  prospective  vendee^ 
prior  to  purchase,  does  not  necessarily  exclude  reliance  on  fraud- 
ulent representations. 

VENDOR  Ain>  PUBOHASEB:    Vendee    Injured    by    Unaiitboriied 

4  Fraud.  A  vendee  of  land  may  not  maintain  an  action  against 
the  vendor  for  damages  for  deceit  because  of  the  false  and 
fraudulient  representations  of  the  vendor's  agent,  when  such 
representations  were  wholly  unauthorized  by  the  vendor,  and 
were  unknown  to  the  vendor  until  after  the  sale  was  consum* 
mated;  but  such  vendee  may,  within  a  reasonable  time  after 
the  closing  of  the  sale,  bring  such  fraud  to  the  attention  of  the 
vendor  and  demand  rescission,  an'd,  if  rescission  be  refused,  may 
maintain  an  action  against  the  vendor  to  recover  the  differ- 
ence between  the  actual  value  of  the  land  and  the  amount  he 
agreed  to  pay  for  it.  Vendors  may  not  repudiate  the  unauthor- 
ized fraud  of  their  agents  and  retain  the  fruit  of  the  rascality. 

Weaves,  J.,  concurs  in  reversal,  but  dissents  to  portions  of 
dlBcussion. 
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from  aa  examination  whetlier  it  waa  land  they  desired  to 
buy.  Plaintiff  had  been  the  owner  of  land  in  this  same 
county,  not  far  distant  from  this  land.  He  had  sold  for 
flSO  an  acre.  He  said  he  desired  to  buy  cheaper  land.  When 
he  saw  this  land,  it  was  in  his  mind  to  buy  cheaper  land.  No 
obstacles  were  thrown  in  the  way  of  his  inspection.  He  did, 
unquestionably,  examine  a  portion  of  it.  He  again  visited 
the  land  on  Thanksgiving,  and  again  in  December  or  Jana- 
ary.  On  the  25th  day  of  February,  he  consununated  thfi 
contract  by  accepting  a  deed  and  executing  to  the  defend- 
ants a  note  and  mortgage  for  the  unpaid  purchase  price. 
On  the  1st  of  March,  he  took  possession,  retained  poasessioii, 
and  made  no  complaint  until  some  time  in  January,  1916. 

On  this  fact  question,  we  think  a  case  was  made  for 
the  jury,  though  it  is  exceedingly  close  to  the  line,  and  is 
not  free  from  doubt. 

While  we  find  the  plaintiff  not  entitled  to  recover  dam- 
ages against  the  defendants  as  for  deceit,  on  account  of  the 
fraud  practiced  by  their  agents,  the  question  still  remains. 

Is  the  plaintiff  without  right  in  this  action? 
4.  VBNooB  AMD  Is  hc  wlthout  some  right  which  the  court 
▼endee  injured     wlU  recognize  and  ^iforoe? 

by  unauthorized  .  .  j    ,.    -  j.i.  j.       ^ 

fraud.  As  said  before,  the  contract  was  con- 

summated in  February,  1915,  the  note  and 
mortgage  given,  and  the  deed  executed,  and  on  the  1st  of 
March,  the  land  was  turned  over  to  the  possession  of  the 
plaintiff.  It  appears,  however,  that,  on  the  15th  day  of  Jan- 
uary, 1916,  after  the  consummation  of  the  deal,  the  plaintiff 
wrote  the  defendants  the  following  letter,  properly  ad 
dressed  to  them : 

"I  bought  this  land  up  north  of  Palo  from  you,  on 
your  statements  that  it  was  black,  sandy  loam,  and  that  the 
land  did  not  overflow.  It  is  not  black,  sandy  loam,  and  60 
acres  of  the  land  are  under  water  constantly,  and  160  of  it 
has  been  overflowed  this  year,  several  times,  so  as  to  pra<> 
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tically  prevent  its  use  for  anything.  I  write  this  letter  to 
give  jou  an  option  to  return  me  my  money  and  take  a  quit- 
claim for  th^  land,  or  to  give  me  credit  for  the  overflow 
acreage  at  the  price  of  |80  an  acre  on  the  mortgage  which 
you  hold." 

The  jury  might  well  find  that  this  letter  was  writtffli 
within  a  reasonable  time  after  the  plaintiff  had  discovered 
that  the  statements  made  by  the  agents  touching  the  char- 
acter of  the  land  were  not  true.  It  gave  to  the  defendants 
the  option  to  call  the  contract  off,  or  to  pay  to  the  plaintiff 
the  difference  between  what  the  land  was  Actually  worth 
and  what  the  plaintiff  had  contracted  with  the  defendants 
to  pay  them  for  the  land.  Nothing  seems  to  have  been  done 
by  the  defendants  in  response  to  this  letter.  We  must  as- 
sume that  the  defendants  elected  to  retain  the  fruits  of  the 
fraud  practiced  by  their  agents. 

On  the  18th  day  of  February,  this  action  was  begun. 
If  the  testimony  of  plaintiff's  witnesses  is  to  be  believed, — 
and  for  the  purposes  of  this  case  we  must  assume  that  their 
statements  are  true, — the  land,  in  the  condition  in  which 
it  was,  was  not  worth  on  the  market  more  than  930  an  acre. 
If  the  plaintiff's  testimony  is  reliable,  and  it  was  for  the 
jury  to  say  whether  it  was  or  not,  the  plaintiff,  through  the 
fraud  of  the  agents  of  the  defendants,  was  induced  to  ob- 
ligate himself  to  pay  f  50  an  acre  more  for  this  land  than  it 
was  actually  worth.  Defendants  are,  therefore,  holding  from 
the  plaintiff  money  which  they  obtained  through  the  fraudu- 
lent practices  of  their  agents,  far  in  excess  of  the  value  of  the 
thing  which  plaintiff  received  in  the  transaction.  It  is  not 
a  violent  assumption  to  say  that,  had  the  plaintiff  known 
that  the  land  was  not  as  represented,  he  would  not  have 
bound  himself  to  pay  this  large  sum  of  money  to  the  de- 
fendants for  the  land.  While  we  hold  that,  in  an  action  for 
deceit,  strictly  construed,  the  plaintiff  is  not  elitiiled  to  re- 
cover damages  of  the  defendant,  based  solely  on  the  false 
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representations  of  his  agents  touching  the  character  of  the 
land,  because  the  enforcement  of  such  a  rule  would  inev- 
itably work  great  hardship  on  the  innocent  seller,  and  com- 
pel him  to  pay  damages  for  a  wrong  to  which  he  was  in  no 
way  a  culpable  party,  yet  a  different  rule  obtains  when  it 
is  shown  that  the  sum  obtained  through  this  fraud  is  far  in 
excess  of  the  value  of  the  thing,  and  the  action  is  to  recover 
the  excess  only.  If  the  purchaser,  after  he  acquires  knowl- 
edge of  the  fact  that  the  buyer  was  induced  to  make  the  pur- 
chase and  ]>ay  the  pric»e  through  fraud  practiced  on  him  by 
the  defendant's  agent,  insists  on  holding  the  fruits  of  the 
fraud,  an  action  will  lie  for  the  money  so  fraudulently  ob- 
tained and  withheld.  The  wronged  party  has  two  remedies. 
He  may  rescind  the  contract,  tender  back  the  property,  and 
recover  the  amount  which  he  agreed  to  pay,  or  he  may  offer 
rescission,  and,  if  the  offer  be  refused,  maintain  an  action 
to  recover  the  difference  between  what  he  contracted  to  pay 
or  did  pay,  and  the  actual  value  of  the  thing  which  he  re- 
ceived. Or,  in  other  words,  the  seller  cannot  retain  the 
fruits  of  the  fraud  and  repudiate  the  fraud  at  the  same 
time.  The  fruits  of  the  fraud  are  the  difference  between 
what  the  thing  was  actually  worth  and  what  the  purchaser 
was  fraudulently  induced  to  pay  for  the  thing.  The  word- 
ing of  plaintiff's  petition  does  not  clearly  indicate  on  which 
of  the  two  theories  he  was  prosecuting  his  suit.  In  con- 
struing the  petition  most  favorably  to  the  plaintiff,  it  can 
be  said  that  the  suit  was  to  recover  the  difference  between 
what  he  paid  for  the  land  and  what  the  land  was  actually 
worth.  To  allow  the  plaintiff  to  recover  the  difference  be- 
tween what  the  thing  sold  was  actually  worth,  and  what 
he  agreed  to  pay  for  it,  is  not  mulcting  the  defendants  in 
damages.  It  is  requiring  them  to  disgorge  only  so  much 
of  the  purchase  price  as  they  obtained  through  the  fraudn- 
lent  representations  of  their  agents.  The  seller  cannot  re- 
tain the  fruits  of  the  fraud,  and  at  the  same  time  repudiate 
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the  fraud ;  or,  as  some  of  the  books  say,  he  cannot  repudi- 
ate the  fraud  and  yet  hold  onto  its  profits. 

The  authorities  are  not  as  one  upon  this  proposition. 
See  2  Corpus  Juris  858,  where  the  authorities  pro  and  con  are' 
collated;  Shepard  v.  Pabst,  149  Wis.  35  (135  N.  W.  158) ; 
Ounther  v.  Ullrich,  82  Wis.  222 ;  McKinnon  v.  Vollmar,  75 
Wis.  82;  Law  v.  Qnmt,  ^  Wis.  548;  Bennett  v.  Judson, 
21  N.  Y.  238;  Rhoda  v.  Annis,  75  Me.  17  (46  Am.  Eep.  354) ; 
Hoyer  v.  Ludington,  100  Wis.  441. 

Upon  this  theory  of  the  case,  we  think  the  court  was 
wrong  in  directing  a  verdict  for  the  defendants,  and  for 
that  reason,  the  case  is — Reversed. 

Ladd,  C.  J.,  Evans,  Preston,  Salinger,  and  Stevens,  J  J., 
concur. 

Weaver,  J.  (concurring).  I  concur  in  the  opinion  pre- 
pared by  Mr.  Justice  Gaynor  that  this  case  is  one  for  revers- 
al, as  well  as  in  his  statement  of  the  proper  rule  for  the  ad- 
measurement of  the  plaintiff's  damages.  My  disagreement 
with  the  opinion  goes  only  to  the  discussion  which  precedes 
the  words,  "As  said  before,  the  contract  was  consummated  in 
February,  1915,"  etc.  A  reading  of  the  opinion  will  show 
that  the  discussion  to  which  I  refer  is  not  at  all  vital  or  nec- 
essary to  the  disposition  of  the  appeal ;  and,  such  being  the 
case,  I  would  not  encumber  the  record  with  an  expression  of 
disagreement,  were  it  not  that,  when  our  decision  takes  it<^ 
place  as  a  precedent  for  the  guidance  of  the  profession  and 
the  courts  of  the  state,  silence  upon  the  subject  by  other 
members  of  the  court  is  liable  to  be  construed  into  an  ap- 
proval of  all  that  is  there  said. 

I  have  specific  reference  to  the  propositions  therein 
mentioned,  and  summed  up  in  the  statement  that,  to  bind 
the  defendants  by  the  false  representations  of  the  agent,  the 
"representations  must  appear  to  be  those  which  the  a^ent, 
by  his  employment,  was  authorized  to  make,''  and  again: 

Vol.  IRTi  Ia.— 63 
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^^He  [the  agent]  could  not  bind  his  principal  by  untruthful 
and  unauthorized  representationfi  touching  the  character  of 
the  land  he  waa  authorized  to  sell."  .  As  I  have  already  sug- 
gested, this  discussion,  in  view  of  the  result,  is  dictum,  or 
matter  merely  arguendo;  but,  to  avoid  any  misunderstand- 
ing, it  is  proper  that  it  be  accompanied  by  my  cont^itiOD 
that  the  rule  so  asserted  is  opposed  to  the  whole  current  of 
the  law  on  that  subject.  Indeed,  aside  from  a  few  cases  in 
New  Jersey,  all  the  authorities,  including  text  writers, 
courts,  and  annotators,  are  practically  unanimous  in  hold- 
ing to  the  doctrine  which  is  expressed  in  1  Am.  &  Eng.  En<7C. 
of  Law  1158,  1159,  as  follows : 

"The  principal  is  liable  for  the  fraudulent  act  of  his 
agent  in  the  course  and  within  the  scope  of  his  employment 
though  in  fact  the  prinoii>al  did  not  authorize  the  practice 
of  such  acts.  ♦  ♦  ♦  The  fraudulent  representations  of  an 
agent  acting  in  the  course  of  his  employment  and  in  refer- 
ence to  business  within  the  scope  of  his  authority  will  be 
binding  upon  the  principal,  although,  in  perpetuating  the 
fraud,  the  agent  acted  without  the  knowledge  or  consent  of 
the  principal." 

The  same  proposition  is  affirmed  in  2  Corpus  Juris 
856;  31  Cyc.  1582;  Benjamin  on  Sales  (7th  EJd.)  Sections 
462-467;  1  Clark  &  Skyles  on  Agency  1102;  Story  on 
Agency  (9th  Ed.)  Section  452;  21  R.  C.  L.  850;  Lloyd  r. 
Grace  S.  d  Co.,  A.  C.  (1912)  716  (Ann.  Cas.  1913B,  819); 
Franklin  F.  Ins.  Co.  v.  Bradford,  201  Pa.  St.  82  (50  Atl 
286,  88  Am.  St.  770  [and  see  note  to  same  case  in  same 
volume,  page  787]) ;  Lanv  v.  Ora/nt,  37  Wis.  548;  McKinnon 
V.  Vollmar,  75  Wis.  82;  Hoyer  v.  Ludington,  100  Wis.  441; 
Heiddegger  v.  Burg,  137  Minn.  53  {Carlson  v.  Burg. 
162  N.  W.  889)  ;  Rtuih  v.  Leavitt,  99  Kan.  498  (162  Pac. 
310) .  Citations  of  other  authorities  to  the  same  effect  couW 
be  extended  quite  indefinitely.  The  distinction  sought  to  be 
drawn  between  the  principal's  liability  "as  for  deceit,"  and 
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his  liability  for  damages  if  he  retains  the  f raits  of  the 
agent's  fraud  after  noti<;e  thereof,  is  one  of  mere  words,  and 
not  of  substance,  when  we  consider  our  practice,  which  rec- 
ognizes no  *^orm8  of  action."  The  petition  in  this  case  did 
charge  fraud  and  misrepresentation  by  the  defendants  and 
their  agents,  and  that,  by  means  thereof,  plaintiff  had  sus- 
tained large  damages,  and  that  defendants  had  refused  to 
accept  a  rescission  of  the  deal,  or  to  pay  the  damages.  It 
may  be  conceded  that,  in  so  far  as  he  charged  misrepresen- 
tation of  the  character  of  the  soil,  he  did  not  make  a  case ; 
but  there  was  ample  evidence  of  misrepresentation  of  the 
liability  of  the  land  to  overflow,  and  that,  by  false  state- 
ments in  this  respect,  the  property  was  foisted  upon  plain- 
tiff at  a  price  more  than  twice  what  it  was  worth,  Having 
offered  evidence  clearly  sufficient  to  take  that  issue  to  the 
jury,  it  is  wholly  immaterial  whether  defendants  are  charge- 
able for  damages  "as  for  deceit,"  or  because  they  have  rati- 
fied the  fraud  of  their  agents  by  approving  the  sale  they  had 
n^otiated,  or  because  they  cannot  be  permitted  to  retain 
the  fruits  of  the  fraud  practiced  by  them,  and  at  the  same 
time  deny  their  liability  for  the  injury  so  perpetrated  upon 
the  plaintiff. 

For  these  reasons,  and  because  I  believe  much  of  the 
language  employed  in  that  part  of  the  opinion  to  which  I 
have  objected  opens  the  gate  to  a  wide  departure  from  well- 
settled  and  salutar}'  rules  of  law,  I  do  not  wish  to  be  bound 
thereby. 


J.  V.  Hbarn,  Appellee,  v.  City  op  Wate»loo,  Appellant. 

UMITATION  OF  ACTIONS:     Waiver  of  Plea.    One  may  not  com- 

1  plain  that  his  plea  of  the  statute  of  limitations  was  ignored  by 
the  court  when  he  himself  ignored  said  plea  throughout  the 
trial,  and  until  the  filing  of  his  motion  for  new  trial.  Espe- 
cially is  this  true  when,  on  a  hearing  with  reference  to  the  lost 
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return  of  service,  it  appears  that  the  notice  was  filed  with  the 
sheriff  in  proper  time. 

MUNICIPAL  OOBPOBATION8:    Notice  of  Defect  in  Highway.  The 

2  existence  for  two  weeks  of  an  obvious  defect  In  a  public  street 
carries  constructive  notice  thereof  to  the  municipality. 

NEaUGENOE:     Falling  into  Hole  Near   Sidewalk.    Evidence   re- 

3  viewed,  and  held  insufficient  to  show  contributory  negligence 
per  ae  In  stepping  into  a  hole  near  the  edge  of  a  sidewalk. 

EVIDENCE:    Improper   Baals   for   Opinion.    Elxpert   evidence,   de- 

4  scrip tive  of  the  nature  and  extent  of  personal  injuries,  may  not 
be  wholly  stricken  on  the  ground  that  It  appeared,  on  cross-ex- 
amination, that,  subsequent  to  the  personal  examination  by  the 
witness,  he  viewed  an  X-ray  photograph  made  by  another  party, 
and  testified  that  such  photograph  confirmed  his  former  diag- 
nosis. 

Appeal  from  Black  Hawk  District  Court. — O.  W.  Mullan, 

Judge. 

novkmbeb  19,  1918. 

Rbhbaring  Dbnibd  April  10^  1919. 

Action  for  damages  for  personal  injuries  sustained  up- 
on the  streets  of  the  defendant.  There  was  a  verdict  for  the 
plaintiff,  and  judgment  thereon.  Defendant  appeals. — Af- 
firmed. 

Burr  A.  Brmcn  and  E.  H.  McCoy,  for  appellant. 

C.  J.  Rudolph  and  Reed,  Tathill  d  Reed,  for  appellee. 

Evans,  J. — The  accident  in  question  occurred  on  the 
night  of  June  3,  1916,  on  one  of  the  streets  of  the  defaid- 
ant  city.  The  plaintiff  was  walking  with  others  upon  the 
sidewalk,  and  was  on  the  outer  edge  thereof.  By  inadver- 
tence, he  stepped  into  a  hole  which  extended  to  the  very 
edge  of  the  sidewalk.  The  hole  was  about  20  inches  by  12 
inches  and  about  2  feet  deep.  He  sustained  severe  injuries 
as  a  result  of  his  fall  therein.    There  was  evidence  that  the 
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hole  had  existed  for  a  couple  of  weeks.  Plaintiff  was  not 
aware  of  its  existence.  There  was  a  street  light  near  by,  bnt 
the  shadows  of  trees  were  cast  over  the  hole,  to  a  greater 
or  less  extent.  The  hole  also  contained  some  grass  and 
mbbish,  which  tended  to  prevent  its  discovery  in  the  dark. 
I.  The  first  question  presented  for  our  consideration 
by  the  appellant  is  that  of  the  statute  of  limitations.  Among 
other  defenses,  the  defendant  pleaded  that  the  action  was 

barred  by  the  statute  of  limitations,  because 
1.  Limitation  of    it  was  not  commenced  within  three  months 

ACTIONS  * 

waiver  of  plea,  from  the  time  of  the  happening  of  the  in- 
jury. The  injury  occurred  on  the  night  of 
June  3,  1916.  The  petition  was  filed  on  September  7th. 
The  original  notice  and  the  return  thereon  were  not  intro- 
duced in  evidence  by  either  party.  It  appears  from  the 
abstracts  that  practically  no  attention  was  given  to  the 
statute  of  limitations  by  either  party,  upon  the  trial  of  the 
case.  The  facts  pertaining  thereto  came  into  the  record 
later,  upon  a  hearing  of  the  defendant's  motion  for  a  new 
trial  and  the  plaintiff's  resistance  thereto.  The  defendant 
appeared  to  the  action  and  filed  a  demurrer,  which  was 
overruled.  Thereupon,  the  defendant  filed  an  answer,  and 
later,  an  amended  and  substituted  answer.  In  none  of 
these  pleadings  was  there  any  reference  to  the  statute  of 
limitations.  A  later  amendment,  filed  on  the  ev^  of  trial, 
pleaded  the  statute.  The  abstracts  indicate  that  tile  sub- 
ject was  not  again  mentioned  during  the  trial  proceedings. 
The  defendant  filed  a  motion,  at  the  close  of  the  plaintiff's 
evidence,  to  direct  a  verdict.  It  filed  a  like  motion  at  the 
close  of  all  the  evidence.  The  bar  of  the  statute  was  not 
made  a  ground  of  either  motion.  It  submitted  requested  in- 
structions to  the  court,  but  the  bar  of  the  statute  was  not 
mentioned  therein.  The  subject  was  not  mentioned  in  the 
instructions  given  by  the  court  on  its  own  motion.  The  de- 
fendant presented  detailed  exceptions  to  such  instructions. 
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which  exceptions  included  no  reference  to  the  bar  of  the 
statute.  Aft^r  verdict,  the  defendant  filed  a  motion  for  a 
new  tml,  wherein  it  emphasized  greatly  the  bar  of  the  stat- 
ute of  limitations.  In  resistance  to  this  motion,  the  plaintiff 
made  a  showing  that  the  original  notice  was  placed  in  the 
hands  of  the  sheriff  on  September  2,  1916,  with  instructiotf 
that  it  be  immediately  served;  that  it  was  actually  served 
on  September  5th ;  and  that  the  original  notice  and  the  re- 
turn of  the  sheriff  thereon  were  filed  on  September  7th.  It 
was  further  made  to  appear  that  this  notice  had  become 
lost  from  the  files,  and  plaintiff  filed  a  counter  motion  for  a 
substitution  of  the  lost  record,  and  produced  an  alleged  car- 
bon copy  of  the  lost  paper.  Its  contents  and  the  return 
thereon  wore  proved  by  the  afiidavit  of  the  sheriff,  and  by 
that  of  the  attorney.  The  motion  for  a  new  trial  was  there- 
upon overruled  by  the  trial  court.  No  specific  ruling  ap- 
peal's upon  the  plaintiff's  counter  motion  for  a  substitution 
of  the  lost  record. 

The  defendant's  contention  before  us  is  that,  inasmuch 
as  it  pleaded  the  statute  of  limitations,  and  inasmuch  as  it 
appeared  upon  the  face  of  the  pleadings  and  record  that  the 
action  was  barred,  the  burden  was  upon  the  plaintiff  to  prove 
that  his  action  was  b^un  by  the  placing  of  notice  in  the 
hands  of  the  sheriff  within  three  months  from  the  time  of 
the  injury. 

It  has  frequently  been  held  that  the  plea  of  the  statute 
of  limitations  is  an  affirmative  defense,  and  that  the  burden 
of  proof  is  upon  the  pleader.  The  defendant  pleaded  that 
the  action  was  not  commence<l  within  throe  months.  We  see 
no  reason,  from  this  record,  why  it  shorild  not  be  required  to 
prove  that  it  was  not  so  commenced.  It  does  not,  in  fact,  ap- 
pear upim  the  face  of  the  petition  or  upon  the  face  of  the 
reconl,  as  contended  by  the  defendant,  that  the  action  was 
not  commenced  within  three  months.  The  argument  for  de- 
fendant is  that,  inasmuch  as  the  original  notice,  with  the 
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return  of  the  sheriff  thereon,  is  not  before  us,  we  must, 
therefore,  presume  that  the  action  was  not  commenced  until 
the  date  of  the  defendant's  appearance  thereto.  Particular 
emphasis  is  laid  upon  the  holding  in  the  case  of  DoUm  v. 
Burlington,  C.  R.  &  N,  R.  Co.,  129  Iowa  626.  It  is  assumed 
that  we  there  held  that,  in  the  absence  of  proof  by  the  plain- 
tiff that  he  served  his  notice  in  time  to  interrupt  the  running 
of  the  statute,  the  date  of  filing  the  answer  will  be  r^arded 
as  the  time  of  commencement  of  the  action.  The  defendant 
quite  misconceives  the  scope  of  that  opinion.  In  that  case, 
the  trial  court  had  directed  a  verdict  on  the  ground  of  the 
bar  of  the  statute.  We  aflftrmed  his  order,  on  the  ground 
that  the  appellant  disclosed  nothing  in  the  record  that 
would  show  error  in  the  ruling.  The  burden  was  on  the 
appellant  in  this  court  to  show  error.  We  did  not  hold  that 
the  mere  pleading  of  the  statute  of  limitations  cast  the  bur- 
den of  proof  upon  the  plaintiff.  Code  Section  352()  pre- 
scribes the  duties  of  the  sheriff  in  the  noting  of  the  date  of 
receipt  of  the  notice,  and  in  the  making  of  his  return  and 
the  filing  thereof  with  the  clerk.  Code  Section  3524  provides 
that  the  court  shall  take  judicial  notice  of  the  return,  when 
signed  by  the  sheriff.  In  this  case,  it  does  appear  that  the 
notice  was  returned  and  filed  by  the  sheriff.  There  was  a 
time,  therefore,  when  the  court  could  have  taken  judicial 
notice  thereof.  If  lost  prior  to  the  hearing  on  the  motion 
for  a  new  trial,  we  know  of  no  reason  why  the  court  might 
not  then  inquire  into  its  contents  as  a  lost  instrument.  All 
that  is  material  for  our  consideration  now  is  to  say  that 
the  appellant  does  not  affirmatively  show  that  the  trial  court 
erred  in  ignoring  or  withdrawing  from  the  jury  the  plea  of 
the  statute  of  limitations.  Indeed,  the  showing  of  the  con- 
tents of  the  lost  instrument  and  the  return  thereon  is  so 
conclusive  that  the  notice  was  placed  in  the  hands  of  the 
sheriff  on  September  2d  that  there  is  no  room  for  doubt 
thereon.    In  the  absence  of  proof  to  the  contrary,  we  musit 
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assume  that  the  trial  court  took  judicial  notice  of  the  sher- 
iff's return,  and  ascertained  therefrom  that  the  notice  came 
into  his  hands  before  the  expiration  of  the  three  months 
from  the  time  of  the  injury. 

II.  One  of  the  grounds  of  the  motion  for  a  directed  ver- 
dict was  that  the  citj-  had  had  no  notice  of  the  defective  eon- 
dition  of  the  street.    There  was  evidence  to  the  effect  thai 

the  hole  had  existed  for  the  period  of  t^o 

2.  mdnicipal  cob-  weeks.    This  was  sufficient  evidence  of  con- 

P0BATI0N8 :  no- 

in^highwa?^*       structive  notice  to  go  to  the  jury. 

III.  Another  ground  of  the  motion  was 
that  plaintiff  was  guilty  of  contributory  n^ligence,  as  a  mat 
ter  of  law  .  This  point  is  predicated  upon  the  theory  that  the 
plaintiff  voluntarily  left  the  sidewalk  and  entered  upon  the 

parking.    This  is  a  strained  construction  of 

3.  nboligbnck:       the  evidence.    The  plaintiff  had  no  purpose 

falling  Into  '^  r     r 

wa\k"'**'^  Bi^e-     to  leave  the  sidewalk.    He  was  walking  in 

the  dark,  and  inadvertently  stepped  over  the 
edge  at  the  dangerous  spot.  The  question  of  plaintiff's  con- 
tributory negligence  was  one  of  fact,  and  was  properly  sub- 
mitted to  the  jury.  The  refusal  of  defendant's  Instruction 
No.  2  on  that  subject  was  proper.  The  purport  of  such  in- 
strucrtion  was  to  place  an  undue  emphasis  upon  the  degree 
of  i)laintiff's  contribution  to  his  accident. 

IV.  The  attending  physicians  testified  as  to  the  extent 
of  the  plaintiff's  injuries.  They  had  made  an  examination 
of  the  plaintiff  without  the  help  of  an  X-ray  instrument 

and  had  each  testified  to  his  diagnosis.    It 

4.  BviDBNCB :  im-     appeared,  also,  that,  some  time  subsequent- 
proper  basis  for,  ,-..  ,,  i^i-.,  ^.u 

opinion.  ly,  an  X-ray  photograph  had  been  taken  bj 

someone  else.  On  cross-examination,  each 
testified,  in  substance,  that  he  was  confirmed  in  his  diagno- 
sis by  the  X-ray  photograph  referred  to.  On  the  strwigth 
of  this  cross-examination,  the  defendant  moved  to  strike 
their  testimony.     Though  the  defendant  was  entitled  to 
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have  the  opinion  of  the  witness  confined  to  his  own  exam- 
ination, it  was  not  entitled  to  have  the  entire  evidence 
stricken,  on  the  ground  indicated.  We  are  impressed,  also, 
that  the  error,  if  any,  could  not  have  been  prejudicial.  The 
evidence  is  undisputed  that  the  injury  was  serious,  and  that 
plaintiff  has  been  greatly  disabled  thereby.  It  was  a  dis- 
location of  the  ilio-sacral  joint.  He  suffered  much  pain, 
and  spent  considerable  time  in  a  Chicago  hospital.  He  had 
not  recovered  at  the  time  of  the  trial,  which  was  nearly  one 
year  after  the  accident.  The  verdict  was  for  f2,500.  The 
moderation  of  it  is  strong  evidence  that  the  jury  "was  not  un- 
duly influenced  by  the  evidence  complained  of.  The  only 
hurtful  effect  which  such  evidence  could  have  had  would  be 
to  increase  the  verdict.  A  careful  examination  of  the  entire 
record  satisfies  us  that  it  presents  no  prejudicial  error,  and 
the  judgment  below  is — Affirmed, 

Preston^  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Nellie  Highland^  Appellee,  v.  Iowa  Life  Insurance  Com- 
pany, Appellant. 

INStJRANOE:    Life  InstiTaiice — ^Note  as  Part  Payment  of  Premium. 

1  The  mere  giving  of  a  note  for  a  premiam  due  on  life  Insurance 
will  not  work  the  pasnnent  of  the  premium,  but  the  insurer  may 
80  treat  it  as  being  the  equivalent  of  cash,  and  so  deal  with  the 
insured  as  to  waive  the  right  to  deny  that  the  note  at  maturity 
worked  an  actual  payment,  although  not  paid. 

APPBAIa  Ain>  ERBOB:    Bevlew— Law  Actions— Trial  to  Oourt — 

2  Finding  Has  Effect  of  Verdict.  In  a  case  tried  to  the  court  with- 
out a  Jury,  Its  findings  have  the  effect  of  a  verdict. 

IKSUBANCE:    Life  Insurance— Evidence — Snfflclency.    Evidence  re- 

3  viewed,  and  held  sufficient  to  sustain  the  finding  of  the  court  that 
an  insurance  company  which  had  accepted  a  note  for  part  of 
the  third  premium  on  life  insurance,  and  retained  the  note  and 
demanded  payment  after  it  became  due,  waived  its  right  to  claim 
a  forfeiture  of  the  policy. 
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IN8X7BAKOE:    Life  ItiBarance — ^Rlght  to  Insurance  Under  Iioan  Value 

i  — ^Failure  to  Present  Policy  for  Endorsement.  Where  an  insurance 
policy  provided  that,  after  the  payment  of  three  premiums,  the 
policy  would,  upon  presentation  for  endorsement,  be  extended 
for  such  length  of  time  as  the  loan  value  would  buy  extended  in- 
surance, the  failure  of  the  insured  to  present  the  same  for  such 
endorsement  did  not  prevent  the  extension  of  the  policy,  where 
such  payments  had  been  made,  and  the  policy  was  extended,  and 
continued  effective  without  such  endorsement. 

Appeal  from  Wru/ht  Distrivi  Court, — II.  E.  Fry,  •ludjre. 

April  10,  1919. 

Suit  on  a  policy  of  life  insuranca  Trial  to  court  with- 
out a  jury.  Judgment  for  plaintiff.  Defendant  appeals.— 
Affirmed, 

Pk^kett.  Sivisfier  d  Farwell,  for  appellant. 

Eugene  t^chuffter  and  ISylvester  Fiynn,  for  appellee. 

Salinger,  J. — I.  A  careful  analysis  discloses  that,  as 
to  some  quite  material  matters,  the  parties  are  not  in  dis- 
pute. To  obtain  the  advantages  given  the  assured  by  Clause 
X  of  the  i)olicy,  one  thing  necessary  for  plaintiff  to  prove  is 
that  three  annual  premiums  had  been  duly  paid.  It  is  agreed 
that  two  were  so  paid.  The  first  dispute  is  whether  the  third 
one  was.  Within  the  days  of  grace  allowed,  the  insured  paid 
f20  to  apply  on  the  third  premium,  and  delivered  a  premium 
note  for  so  much  as  the  premium  exceeded  |20.    This  note 

has  never  been  paid.  We  agree  with  appel- 
1.  insubancb:  life  l^i^t  that  the  mere  giving  of  a  note  for  a 

insurance :  note  .  ■,  •no.  i  .      < 

as  part  pay-      premium  due  will  not  work  a  payment  oi 

ment  of  pre- 
mium, the  premium.     But  though  the  mere  taking 

of  a  note  which  is  not  paid  at  maturity  will 
not  give  the  assnred  the  benefit  of  said  Paragraph  X,  the 
insurer  payee  of  the  note  may  so  treat  it  as  l)eing  the  equiva- 
lent of  cash,  and  may  so  deal  with  the  insured,  as. to  waive 
the  right  to  deny  that  the  note,  though  not  paid  at  maturity* 
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worke<l  an  actual  payment.    The  trial  court  held  it  to  be  the 

controlling  question  whether  such  a  waiver 
2,  appsal  and        had  been  effectuated.    And  we  think  that  is 

BRBOR :  review : 

law  actions :      so.    The  case  was  tried  to  the  court  without 

trial   to   court: 

2^t*^o?  vCTdict.    ^^  "i^^^'  ^^^  ^^^  findings  have  the  effect  of  a 

verdict.  So  the  question  is  whether  the  evi- 
dence is  sufficient  to  sustaip  a  verdict  based  upon  such  a 
waiver.  The  trial  judge  wrote  an  able  and  exhaustive  opin- 
ion, which  is  found  in  the  abstract.    Therein  he  sets  out  the 

evidence  upon  which  he  bases  his  conclu- 
^'  lifrinaariuice  •     sions.    He  finds  a  waiver  by  finding  as  a  fact 
BuffldSwT.  what  is  undisputed :  to  wit,  that  the  defend- 

ant has  always  retained  this  note,  even 
though  it  made  some  entries  on  its  books  indicating  that  it 
considered  this  note  no  longer  a  live  asset,  and  that  the  pol- 
icy had  lapsed.  It  finds  further  that  defendant  made  at- 
tempts to  collect  the  note  after  it  made  said  entries  on  its 
books.  That  fact,  too,  seems  to  be  shown  without  cojifiict. 
One  demand  is  by  a  letter  from  defendant.  There  is  a  sharp 
conflict  on  what  the  allied  agent  of  the  defendant  said  and 
did,  by  way  of  expressly  waiving  default  in  payment  of  the 
note  and  giving  an  indefinite  extension  of  the  time  wherein 
to  pay.  True,  the  authority  of  the  agent  to  do  this  is  chal- 
lenged, both  in  testimony  and  argument ;  and,  as  said,  there 
is  sharp  conflict  on  what  the  alleged  agent  said  and  did.  But 
the  authority  of  the  agent,  and  whether  and  how  he  exercised 
it,  are  all  questions  of  fact,  on  which  the  court  found  verdict 
against  the  defendant.  The  record  discloses  many  other  cir- 
cumstances, some  of  which  are  dwelt  on  in  the  opinion  of  the 
trial  judge.  It  would  serve  no  useful  purpose  to  extend 
this  opinion  by  dealing  specifically  with  every  item  of  the 
proof.  We  have  read  the  record  with  due  care,  and  cannot 
say  that  the  fact  findings  lack  all  substantial  support.  We 
think  that  the  conclusions  of  law  upon  these  findings  of 
fact  are  well  sustained.    There  is  first  the  rule  we  laid  down 
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in  Trotter  v.  Orwnd  Lodge,  132  Iowa  513,  at  526 : 

"It  is  the  universally  recognized  doctrine  that  forfeitares 
are  not  favored  in  law,  and  that  the  courts  will  be  vigilant 
and  quick  to  discover  and  give  effect  to  any  act  or  circum- 
stance from  which  it  may  fairly  be  ai^ed  that  the  insurer 
has  waived  the  right  to  strict  and  literal  performance  by  the 
insured,  or  upon  which  an  estoppel  against  such  defense 
may  be  founded." 

The  text  of  25  Cyc.  871  declares : 

"Indeed,  a  demand  of  a  premium  or  assessment  on  ac- 
count of  which  a  forfeiture  might  be  claimed,  or  an  attempt 
to  collect  it,  is  a  waiver  of  the  forfeiture,  for  it  is  a  recogni- 
tion of  the  continuance  of  the  contract." 

In  Limerick  v.  Home  Ins.  Co.,  150  Ky.  827  (150  S.  W. 
978),  it  was  held  that: 

"The  unconditional  demand  by  an  insurance  company  of 
payment  of  an  overdue  premium  note  is  a  waiver  of  the  de- 
fault, so  thajt  the  insured  may  recover  on  the  policy  if  he 
immediately  complies  with  the  demand  by  mailing  a  cheek 
for  the  amount,  although  the  insured  property  is  burning 
when  the  demand  is  received,  and  the  policy  provides  that 
the  company  will  not  be  liable  for  any  loss  which  might 
occur  while  any  premium  note  remains  due  and  unpaid." 
(See  syllabus  in  44  L.  R.  A.  [N.  S.]  371.) 

To  the  same  effect  is  New  England  Mut.  L.  Ins.  Co, 
V.  Springgate,  129  Ky.  627  (112  S.  W.  681). 

We  have  frequently  held  that,  where  one  is  estopped  to 
assert  a  defense,  the  situation  is  precisely  as  though  he  never 
had  such  defense.  Since  we  hold  that  the  finding  of  a 
waiver  is  sufficiently  sustained  by  the  evidence  when  such 
finding  is  treated  as  a  verdict,  it  follows  that  what  the  par- 
ties did  puts  them  in  precisely  the  position  they  would  be  in 
if  the  third  premium  had  been  paid  in  cash.    The  remaining 
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question  is  what,  if  any,  rights  the  plain- 
4.  iNsuRANCB :         tiff  may  build  upon  this  premise.     As  we 

Mfe  insurance :  ^^  *^  -"^ 

anw  under*ioan  ^^^®  ^^^?  ^^^^  *^®  third  premium  paid,  cer- 
to^preBin""pSi.  **^"  rights  accrue  to  the  assured  under 
icy^tor  endorse-    paragraph  X  of  the  policy.     Therein,  one 

right  given  the  assured  is  an  option  to  have 
the  policy  continued  in  force  without  further  payment  of 
premiums,  for  such  a  length  of  time  as  the  loan  value  of  the 
policy  will  buy  insurance  for  at  the  stipulated  rate.  The 
loan  value  of  the  policy  in  question  was  enough  to  pay  for 
extended  insurance  for  a  period  up  to  and  including  the  time 
at  which  assured  died.  It  follows  that  the  policy  is  effective 
though  no  premiums  were  paid  beyond  the  third  one. 

An  argument  in  avoidance  is  made.  It  is  not  very  insis- 
tent. It  was  nowhere  made  in  either  the  errors  relied  on  for 
reversal  or  the  brief  points.  The  nearest  specific  reference 
in  the  errors  relied  on  is  that  the  court  erred  in  holding  that 
the  unpaid  note  constituted  a  full  payment  of  such  pre- 
mium, entitling  the  insured  to  paid-up  or  extended  insur- 
ance. No  reference  whatever  to  extended  insurance  is  found 
in  the  brief  points.  The  exact  avoidance  argument  is,  in  ef- 
fect, that  that  clause  of  the  policy  which  gives  option  to  have 
extended  insurance  has  a  requirement  that  the  policy  shall 
be  presented  for  endorsement.  Neither  the  errors  relied 
upon  for  reversal  nop  the  brief  points  can  be  strained  into 
making  a  reference  to  such  a  position.  About  the  most  that 
can  be  said  is  that  such  argument  is  made  in  pleading.  A 
statement  in  petition  that  rights  are  claimed  under  said 
Paragraph  X  is  met  by  an  all^ation  that  all  the  rights  of 
assured  or  plaintiff  by  virtue  of  this  paragraph  were  lapsed 
and  forfeited  by  reason  of  nonpayment  of  said  note.  It  will 
be  noticed  that  failure  to  have  the  policy  epdorsed  is  not 
mentioned.  There  is  nothing  in  the  provisions  of  the  note 
pleaded  to  work  that  the  policy  is  to  lapse  though  extended 
insurance  is  paid  for,  if  assured  failed  to  have  the  policy  en- 
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dorsed.  There  is  a  denial  in  pleading  that  plaintiff  is  enti- 
tled to  the  credit  referred  to  in  i>etition  by  reason  of  Clause 
X.  This  denial,  however,  is  limited  to  denying  that  defend- 
ant recognized  and  treated  the  policy  as  being  entitled  to 
the  credit  set  forth  in  said  paragraph.  That  pleading  rests, 
not  upon  failure  to  have  the  policy  endorsed,  but  upon  the 
claim  that  the  third  premium  was  not,  in  fa<?t,  paid.  And 
there  was  a  specific  allegation  in  the  reply  of  plaintiff  that 
the  insured  made  no  choice  of  the  options  provided  for  in 
Clause  X ;  had  borrowed  no  money  from  the  company ;  what 
the  loan  value  of  the  policy  was;  and  that,  by  the  terms 
thereof,  said  loan  value  became  and  was  a  credit  on  said 
policy,  and  automatically  continued  the  same  in  full  force 
until  May  22,  1915,  without  the  payment  of  any  further  sum. 
On  the  argument  now  advanced,  this' allegation  in  the  reply 
was  demurrable.  But  that  pleading  was  in  no  manner  as- 
sailed. 

It  is  true  the  clause  provides  that  the  policy  will  be 
continued  in  force  "on  presentation  thereof  to  the  company 
for  endorsement."  It  may  be  conceded  that  if,  after  the  note 
had  matured  and  remained  unpaid,  the  company  had  de- 
manded of  assured  that  he  present  his  policy  for  endorse- 
ment in  order  that  he  might  obtain  the  benefits  of  the  pro- 
vision, there  might  be  some  question  as  to  what  the  conse- 
quences would  be  if,  after  such  notification  or  demand,  the 
policy  waa  not  presented  for  endorsement.  But,  in  view 
of  the  hostility  of  the  law  to  forfeitures,  it  would  be  a 
hard  rule,  even  on  the  law  side,  to  hold  that  one  who  had  in 
fact  paid  premium  for  a  stated  time  in  advance,  forfeited 
his  insurance  for  nonpayment  during  a  period  for  which 
payment  had  been  made,  merely  because  he  did  not,  on  his 
own  motion,  present  his  policy  for  endorsement.  Failing  to 
have  it  endorsed  was,  of  course,  no  advantage  to  the  assured. 
Such  failure  gave  him  no  additional  rights.  One  who  had 
let  his  note  remain  with  the  defendant  after  it  had  matured, 
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and  without  making  caih  payment,  could  make  no  claim  to 
any  advantage  for  failure  to  have  the  policy  endorsed.  The 
corollary  is  that,  so  far  as  the  endorsemeivt  could  accomplish 
anything  useful  to  the  insurer,  it  stood  precisely  where  it 
would^  had  the  endorsement  been  made.  We  can  think  of 
no  useful  end  to  be  served  by  such  endorsement,  beyond  its 
being  the  orderly  method  of  having  the  record  show  that  the 
policy  had  lapsed  as  a  continuing  contract,  and  was  limited 
in  duration  to  the  period  that  the  loan  value  of  the  policy 
would  pay  for.  The  endorsement  wouWt  not  be  more  than  a 
mere  matter  of  evidence  of  something  that  it  is  now  fully 
shown  did,  in  fact,  exist.  That  certain  formal  steps  were  not 
taken  to  make  of  record  what  is  found  to  be  true  at  all 
events,  should  not  work  that  one  who  had  paid  for  insurance 
shall  be  held  to  have  lost  the  insurance  for  nonpayment, 
when,  in  fact,  he  had  paid  for  it. 

There  might  well  be  a  distinction  if  the  past-due  note 
was  for  the  payment  of  a  premium  that  had  been  fully 
earned  before  death  of  insured.  The  trial  judge  states  it 
well: 

"If  a  note  is  given  to  pay  the  premium  on  a  policy  of 
insurance  for  a  particular  time,  and  the  policy  is  continued 
in  force  for  such  time,  it  could  not  be  claimed,  of  course, 
that  a  demand  of  payment  by  the  company  after  the  default 
would  amount  to  a  waiver  of  nonpayment  of  premium  for 
any  period  of  the  time  not  covered  by  the  note.  *  *  *  In 
demanding  payment  of  this  note,  defendant  was  not,  in  ef- 
fect, merely  demanding  payment  to  keep  the  policy  alive  for 
the  year  ending  May  22,  1911,  but  it  waa  demanding  pay- 
ment of  premium  that  wotdd  keep  it  alive  until  May  22, 
1913 ;  and  I  think  that,  if  it  amounts  to  a  waiver  at  all,  it 
amounts  to  a  waiver  of  forfeiture  for  the  full  time  that  the 
policy  would  have  been  continued  if  tlie  payment  had,  in 
fact,  been  made  in  cash,  or  the  note  paid  when  due." 

He  treats  the  matter  as  if  the  note  had  been  paid  in 
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cash,  and  holds,  therefore,  that  the  policy  was  automatically 
continued  in  force  until  assured  died.  We  agree  with  the 
conolusion  of  the  trial  court  that  defendant  waived  the  de- 
fault in  payment  of  the  note  when  it  became  due,  and 
waived  its  right  to  claim  a  forfeiture  of  the  policy,  and  that 
the  policy  was  in  force  and  effect  at  the  time  of  the  death 
of  insured.  It  follows  there  must  be  an  aflSrmance. — Af- 
firmed, 

Ladd,  O.  J.,  Evans  and  Preston,  JJ.,  concur. 


Francis  McDonald,  Appellant,  v.  Equitable  Life  Assur- 
ance Society  of  the  United  States,  Appellee. 

INSUBAITOE:  Betention  of  Delingaent  PremlmiL  An  Insurance 
1  company  irrevocably  waives  its  right  to  declare  a  forfeiture  of 
a  policy  because  of  the  failure  of  the  Insured  to  pay  the  pre- 
mium on  or  before  the  maturity  date,  wh^i  it  receives  and  un- 
reasonably retains  the  delinquent  premium,  with  knowledge 
that  it  was  paid  by  the  insured  in  the  reasonable  belief,  induced 
by  an  unatUhoriaed  agent,  that  he  (the  insured)  might  make 
such  payment  after  said  maturity  date,  and  that  such  payment 
would  preserve  the  life  of  his  policy.  To  avoid  such  a  result 
on  the  plea  that  the  company  retained  the  money  on  the  con- 
dition that  the  insured  should  reinstate  his  forfeited  policy  by 

*  furnishing  a  certificate  of  continued  good  health,  the  company 
must  afOrmatively  show  that,  upon  receipt  of  the  money,  it 
promptly  and  actually  brought  home  to  the  insured  its  intention 
to  so  hold  the  money,  and  thereby  gave  the  insured  an  oppor- 
tunity to  consent  to  its  new  and  self-created  condition. 

PRINCIPLE  APPLIED:  A  policy  provided  that  cashiers  had 
authority  to  receive  premiums,  but  that  no  agent  had  authority 
to  waive  time  of  payment  or  to  reinstate  a  lapsed  policy. 
Failure  to  pay  a  premium  on  or  before  March  10th  forfeited 
the  policy.  Some  few  days  before  this  date,  the  agent 
called  at  the  office  or  home  of  insured  at  Des  Moines,  to  coUect 
the  premium.  The  insured  was  in  St.  Paul.  He  was  expected 
home  at  an  early  date.  His  wife  so  informed  the  a^^ent,  and 
offered  to  go  to  the  bank  and  get  the  money  and  pay  the  pre- 
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mium.  The  agent  said  she  need  not  do  so,  and  that  he  would 
wait  until  the  insured  returned.  It  is  conceded,  arguendo,  that 
this  agent  had  no  authority  to  bind  the  company  by  any  such 
statement.  The  agent  told  the  wife  that,  alter  the  dividends 
on  the  policy  were  applied,  the  premium  balance  would  be  about 
$101.  The  wife  went  to  her  husband  at  St.  Paul,  where  he  was 
sick.  She  told  him  what  the  agent  had  said.  The  insured,  on 
March  14th,  sent  said  agent  a  check  for  $101,  saying  he  would 
have  remitted  sooner,  had  he  not  understood  from  his  wife  that 
the  matter  could  rest  until  he  reached  home.  (This  remittance 
was  68  cents  short,  but  no  point  was  ever  made  thereon.)  The 
agent  delivered  this  letter  and  check  to  the  company's  cashier 
at  Des  Moines.  This  was  some  two  or  three  days  after  March 
10th.  The  check  was  cashed.  The  cashier  testified  that  at  once, 
and  repeatedly  thereafter,  he  mailed  a  notification  to  the  in- 
sured that  the  policy  stood  forfeited,  and  that  the  company 
held  the  money  on  condition,  as  provided  by  the  policy,  that  the 
Insured  furnish  a  medical  certificate  of  continued  good  health,  as 
a  basis  for  reinstating  the  policy.  These  notices  were  mailed 
to  the  insured  at  the  address  specified  in  the  policy,  and  also  to 
the  insured  at  St  Paul.  The  company  produced  no  evidence 
that  the  insured  actually  received  these  notices.  The  Jury  might 
have  found  that  plaintiff  had  fairly  shown  that  they  had  never 
been  received.  Some  40  days  after  the  money  was  received,  the 
company  returned  the  money  to  the  insured,  and,  by  letter, 
explained  that  this  was  because  insured  had  failed  to  furnish  the 
required  certificate.  The  insured  kept  the  money.  The  Jury 
might  have  found  that  the  insured  at  this  time  was  mentally  in- 
competent to  intelligently  transact  any  business. 
Held,  a  directed  verdict  in  favor  of  the  company  was  erroneous. 

INSXTSANOE:  Reinstating  Waived  Right.  An  insurance  company 
2,  6  which,  by  unduly  retaining  a  delinquent  premium,  has  waived 
its  right  to  declare  a  forfeiture  of  the  policy,  may  not  reinstate 
its  said  right  by  returning  the  premium  to  the  insured  and 
causing  him  to  retain  it  at  a  time  when  he  is  mentally  incompe- 
tent to  transact  business, 

PRINCIPLE  APPLIED:     See  No.  1. 

m'SURANOE:     Prohibited  Waivers  by  Agents.    A  policy  condition 
3     which  is  for  the  sole  benefit  of  the  insurer  may  be  waived  by 
any  agent  who  has  authority  to  act  in  reference  thereto,  even 
though  the  policy  provides  to  the  contrary. 

PRINCIPLE  APPLIE;D:     See  No.  1. 
Vol.  185  Ia.— 64 
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PAYMENT:    Betentloii   on  Uncommniilcatad   Ck>xidltioiL    One    who 

4  receives  a  payment  with  knowledge  that  it  has  been  made  on 
a  particular  condition  will  be  presumed  to  irrevocably  assent  to 
such  condition,  unless  he  afflrjnatively  shows  that,  upon  receipt 
of  such  payment,  he  promptly  and  actually  brought  home  to  the 
one  making  the  payment  the  intention  to  hold  it  on  some  other 
and  different  condition. 

PRINCIPIjB  AIPPUBD:     See  No.  1. 

INSUBAKCB:    Provisions   Ooveming  Noticee.    A  policy   provision 

5  that  notices  to  the  insured  shall  be  sent  to  a  designated  address 
has  reference  solely  to  notices  which  give  effect  to  the  terms 
of  the  contract, — not  to  notices  as  to  which  the  law  requires 
actual  notice,  and  which  could  not  have  been  contemplated  by 
the  parties  when  the  policy  was  issued. 

PRINCIPLE  APPLIED:     See  No.  1. 

INSUSANOE:     Reinstating  Waived  Right. 
2,6 

INSURAKCE:  Authority  of  Agents.  The  authority  of  an  insur- 
7  ance  agent,  as  far  as  the  public  in  concerned,  must  be  measured, 
not  so  much  by  the  terms  of  his  employment  or  by  the  terms  of 
the  policies,  as  by  the  things  which  the  principal  pernUts  him 
to  do.  Evidence  held  to  show  that  the  agent  in  question  was 
a  "general"  agent 

Appeal  from  Clarke  District  Cowrt. — Thomas  L.  Maxwell, 

Judge. 

ji^ovbmbbr  16,  1918. 

Rehearing  Denied  April  10,  1919. 

Action  at  law  to  recover  upon  a  policy  of  life  insurance. 
There  was  a  directed  verdict  and  judgment  for  the  defend- 
ant,  and  the  plaintiff  appeals. — Reversed  and  remanded. 

0.  M,  Slaymaker,  for  appellant. 

Henry  d  Henry  and  Temple  d  Temple,  for  appellee. 

Weaver,  J. — The  plaintiff  sues  as  assignee  of  Katherine 
E.  McKee,  the  widow  of  Samuel  C.  McKee,  deceased.    Many 
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of  the  material  facts  are  the  subject  of  no  dispnte.    Among 

them  we  mention  the  following:  On  Peb- 
^'  ^^xenmSVt  de-  ^"^^j  15,  1915,  the  defendant  life  insurance 
JSum!***  ^^^  <'ompany  issued  its  policy  for  the  sum  of 
.  12,000  upon  the  life  of  Samuel  C.  McKee, 
payable  to  his  wife,  Katherine  E.  McKee.  At  that  time,  Mc- 
Kee paid  the  first  year's  premium,  f  116,  all  or  in  part  by 
giving  his  promissory  note,  which  he  subsequently  took  up. 
The  policy  provided  for  the  payment  of  subsequent  annual 
premiums  at  the  same  rate  on  the  9th  day  of  February  of 
each  year,  until  20  of  these  premiums  had  been  paid.  The 
policy  also  provided  for  payment  of  dividends  annually, 
which  sums  could,  at  the  option  of  the  insured,  be  ^'.applied 
toward  the  payment  of  premiums."  Among  other  stipula- 
tions of  the  instrument,  it  was  provided  that  "all  premiums 
are  payable  in  advance  at  the  home  office,  or  to  any  agent 
or  agency  or  cashier  of  the  society,  upon  delivery,  on  or  be- 
fore their  due  date  of  a  receipt,"  signed  by  an  executive 
officer  of  the  company.  It  was  also  provided  that  a  grace 
of  31  days,  subject  to  an  interest  charge  of  5  per  cent  per 
annum,  would  be  allowed  fbr  the  payment  of  every  premium 
after  the  first,  during  which  period  the  policy  should  re- 
main in  force.    Another  provision  was  as  follows : 

"Agents  are  not  authorized  to  modify,  or,  in  event  of 
lapse,  to  reinstate  this  policy,  or  to  extend  the  time  for 
payment  of  any  premium  or  installment  thereof.^' 

Samuel  0.  McKee  died  on  September  10,  1916.  Very 
soon  after  the  de^th  of  the  insured,  the  widow,  by  her  coun 
sel,  notified  defendant  of  his  death,  called  upon  it  to  fur 
nish  blanks  for  the  formal  proof  thereof,  and  demanded  pay 
ment,  according  to  the  terms  of  the  contract  The  defend 
ant  acknowledged  receipt  of  these  communications,  but  al 
leged  that  the  policy  had  been  forfeited  by  the  failure  of 
tbe  insured  to  pay  the  second  annual  premium,  and  for  this 
reason,  it  refused  to  make  payment  or  to  acknowledge  any 
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liability  therefor.  Suit  having  been  brought  to  enforce  pay- 
ment^ the  company  made  defense  on  the  ground  indicated. 
Trial  was  had  to  a  jury,  and,  at  the  close  of  all  the  evidence 
offered  by  the  respective  parties,  there  was  a  directed  ver- 
dict and  judgment  for  the  defendant 

I.  The  vital  inquiry  in  this  case  is  whether,  as  a  mat- 
ter of  law^  the  plaintiff  failed  to  make  a  case  on  which  she 
was  entitled  to  the  verdict  of  a  jury.  The  plaintiff  denies 
that  there  was  any  default  in  the  payment  of  the  second  an- 
nual premium.  Her  testimony  tends  to  show  that  fidie  and 
her  husband  were  residents  of  Des  Moines,  Iowa ;  that  the 
policy  was  originally  issued  upon  an  application  obtained 
from  McKee  at  Des  Moines  by  one  J.  A.  Blum,  an  allied 
general  agent  of  the  defendant's,  to  whom  the  first  premium 
was  paid;  that,  about  the  time  the  second  premium  pay- 
ment fell  due,  and  before  the  contract  days  of  grace  had  ex- 
pired, McKee  being  away  from  home,  Mrs.  McEee,  the  bene 
ficiary  in  the  policy,  saw  Blum,  and  told  him  of  the  absence 
of  her  husband  and  of  her  expectation  of  his  early  return, 
and  said  to  the  agent  that,  if  he  wanted  the  payment  then, 
she  would  go  to  the  bank  and  get  the  money  for  him,  and 
he  replied  that  it  was  not  necessary,  and  he  would  wait 
until  Mr.  McKee  came  home.  This  conversation  she  says 
was  repeated  several  times.  She  further  says  that  Blum 
informed  her  that,  after  applying  the  first  dividend  on  the 
premium,  it  would  leave  a  remainder  due  thereon  of  about 
f  101,  and  that  she  made  a  memorandum  of  it.  Soon  there- 
after, and  about  the  expiration  of  the  31  days  of  grace,  she 
went  to  her  husband,  who  was  sick  at  St.  Paul,  Minnesota, 
and  reported  to  him  her  understanding  had  with  Blum,  when 
he  undertook  to  make  payment  of  the  premium  in  the  fol- 
lowing manner :  On  March  14,  1916,  33  days  after  the  due 
date  of  the  premium,  he  wrote  a  letter  to  Blum,  and  enclosed 
to  him  a  check  for  flOl.  The  letter  and  check  were  in  the 
following  form: 
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''m.  Paul,  Minnesota,  March  14,  1916. 

"J.  A.  Blum:  Please  find  enclosed  check  for  f  101.00. 
I  know  there  is  a  small  amount  over  this,  but  whatever  it  is, 
will  pay  when  I  come  home.  Mrs.  McEee  said  you  would 
let  the  matter  rest  until  1  came  home,  or  1  would  have 
mailed  check  sooner. 

"Yours  truly, 

«S.  0.  McKee." 
"Dallas  Center,  Iowa,  March  13,  1916. 
"Bank  of  Dallas  Center,  72-759 

"Pay  to  Equitable  Life  Assurance  Company,  or  order, 
flOl.OO  one  hundred  and  one  and  no/100  Dollars. 

"[Signed]  Samuel  C.  McKee." 

"Insurance  premium  due  February,  1916,  |2,000.00  pol- 
icy.'' 

This  check  was  received  by  Blum  and  passed  over,  with 
McKee's  letter,  to  the  company's  cashier  at  Des  Moines,  by 
whom  it  was  endorsed,  and  deposited  to  the  credit  of  the 
company,  and,  through  the  usual  course  of  banking  busi- 
ness, was  collected  from  the  bank  at  Dallas  Center,  on 
March  21, 1916.  In  this  connection,  the  agency  cashier,  who 
received  the  check  from  Blum,  testifies  that,  on  the  same 
day,  he  wrote  and  mailed  a  letter  to  McEee,  enclosing  therein 
a  conditional  receipt  for  the  money  so  remitted.  The  let- 
ter and  receipt,  he  says,  were  in  the  following  form : 

"March  18,  1916. 

"Samuel  C.  McKee,  St.  Paul,  Minn. 

"Dear  Sir :  Your  letter  of  the  14th  written  to  our  Mr. 
J.  A.  Blum,  enclosing  a  check  for  f  101.00,  in  connection  with 
the  premium  due  February  9,  1916,  on  policy  No.  1948164', 
has  been  referred  to  the  undersigned  for  attention,  and  in 
this  regard  you  should  be  advised  that  the  amount  of  your 
check  has  been  placed  in  escrow,  for  which  I  enclose  a 
proper  receipt.  I  desire  to  request  that  you  kindly  sign  the 
attached  declaration  of  health,  which  must  be  at  this  oiBce 
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no  lat^r  than  the  9th  pi-oximo,  when  restoration  of  this  pol- 
icy will  have  immediate  attention.  You  have  been  previously 
advised  that  the  said  policy  lapsed  as  to  February  9th. 

"In  reference  to  your  remittance  of  flOl.OO,  kindly  be 
advised  that  it  is  sixty-eight  (68)  cents  short.  This  is  made 
up  as  follows: 

"Premium    .fll6.40 

Less  dividend   , . . . .     15.30 

1101.10 
Int.  on  premium .58 

f  101.68  " 
Credit  bv   check    101.00 

Short  ;68~ 

"Receipt. 

"The  Equitable  Life  Assurance  Society  of  the  United 
States. 

"165  Broadway,  New  York  Citv. 

"Receipt  No.  66061. 
"Agency  at  Des  Moines,  la.,  3/18/1916. 

"Received  frona  Samuel  C.  McKee  one  hundred  one  & 
00/100  dollars  (f  101.00),  offered  for  on  account  annual  prem. 
less  dividend  due  Feb.  9th,  1916,  policy  No.  1,948,164 — rein- 
statement pending. 

"Said  sum  is  received  only  for  transmission  to  the 
home  office  of  the  society  in  New  York,  for  the  account  of 
the  depositor,  and  the  society  is  in  no  way  committed 
thereby  to  the  acceptance  thereof  for  the  purpose  offered  nor 
to  any  action  in  the  premises,  and  nothing  herein  or  con- 
nected with  the  receipt  of  said  sum  shall  be  held  to  wai^e 
any  default  in  payment  of  any  premium,  interest  or  other 
sum  due,  or  to  extend  the  time  for  payment  of  any  premium, 
interest  or  other  sum,  or  in  any  manner  to  affect  the  rights 
of  the  society  under  any  policy  or  contract  of  insurance  or 
otherwise.    If  the  said  amount  be  not  accepted  by  the  &o- 
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ciety  for  the  purpose  oflfered  it  will  be  returned  to  the  de- 
positor upon  demand. 

"C.  H.  Nicolet, 
"D.  S.  Agency  Cashier." 

There  is  also  the  copy  of  another  letter,  of  same  date 
and  of  similar  import,  directed  to  McKee  at  "508  Observa- 
tory Building,  Des  Moines,  Iowa,"  which  the  (»ashier  testi- 
fies he  wrote  and  mailed.  Still  other  communications  put 
in  the  record  were  mailed  to  McKee,  he  says,  at  diflferent 
dates  during  the  spring  and  summer  of  1916,  urging  and 
adrising  him  to  take  the  necessary  steps  for  the  reinstate- 
ment of  his  insurance.  The  same  witness  further  says  that, 
on  April  26th,  42  days  after  the  receipt  of  the  money,  he 
sent  MoKee  another  letter,  as  follows: 

"April  26,  1916 
**Samuel  C.  MclSee, 

"508  Observatory  Building,  City. 
*'Dear  Sir: 

"Re  Policy  No.  1,948,164. 

"We  are  refunding  herewith  your  deposit  of  flOl.OO, 
in  connection  with  the  premium  due  February  9,  1916,  on 
this  policy,  and  b^  to  state  that  in  your  not  furnishing  us 
with  a  medical  certificate  of  your  good  health,  we  have  been 
unable  to  consider  the  re-instatement  of  this  policy,  which 
lapsed  February  9,  1916,  for  the  nonpayment  of  the  pre- 
mium then  due.  Therefore,  we  are  making  the  return  of  this 
deposit. 

"We  will  be  glad  to  open  this  matter  up  again  on  re- 
ceiving the  requirements  as  set  forth  above,  or  in  arranging 
a  re-instatement,  and  trust  you  will  make  such  application 
at  once. 

"Yours  truly, 

"C.  H.  Nicolet,  Cashier." 

This  letter  enclosed  a  check  for  $101,  payable  to  the 
order  of  Samuel  McKee,  "for  return  deposit  a/c  policy  No. 
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1948164,  as  per  statement  of  account  No.  ^110;'^  and  en- 
dorsed thereon  were  the  following  printed  words : 

"Received  of  the  Equitable  Life  Assurance  Society  of 
the  United  States  the  within  amount  in  settlement  of  ao- 
rount  as  stated." 

It  is  stipulated  by  the  parties,  in  the  record  of  the 
trial,  that,  on  May  3,  1916,  this  check  was  deposited  to  the 
credit  of  McKee  in  the  National  Bank  of  CJommerce  of  St 

Paul,  Minnesota ;  that  it  was  duly  collected, 
2.  inbdrancb:         and  proceeds  credited  to  McKee;   and  that 

re-Instating 

waived  right.       the  samo  has  been  drawn  from  the  bank  by 

his   administrators.     The   plaintiff   offered 
evidence  from  which  the  jury  could  find  that  neither  the  al- 
lied letter  of  March  18th  from  the  company's  cashier,  noti- 
fying McKee  that  the  check  sent  to  Blum  was  accepted  only 
upon  certain  conditions,  nor  any  of  the  other  communica- 
tions of  a  later  date,  alleged  to  have  been  sent  to  him  by  the 
company,  were  ever  received  by  or  made  known  to  McKee, 
with  the  exception  of  the  one  of  April  26th,  containing  the 
cheoi  for  the  return  of  the  f  101.    To  counteract  the  effect 
of  McKee's  act  in  receiving  the  company's  check  for  a  re- 
turn of  the  money  and  placing  the  same  in  the  bank  to  his 
credit,  the  plaintiff  offered  evidence  tending  to  show  that 
her  husband  was,  at  the  time,  sick,  and  so  enfeebled  in  body 
and  mind  as  to  be  incompetent  for  the  transaction  of  busi- 
ness, and  unable  to  intelligently  comprehend  the  effect  of 
such  action  upon  his  rights.    This  showing  was  met  by  the 
defendant  with  other  evidence,  tending  to  show  the  mental 
competency  of  the  insured  at  that  time.     This  issue  was 
clearly  one  of  fact,  which,  unless  plaintiff  is  to  be  held,  as  a 
matter  of  law,  to  have  failed  to  establish  either  payment  or 
waiver  of  payment  of  the  second  annual  premium  within  the 
time  prescribed  by  the  policy,  should  have  been  submitted 
to  the  jury. 

It  api)ears  to  have  been  the  opinion  of  the  trial  court 
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that  Blum,  even  if  he  be  regarded  as  a  general  agent,  was 
not  shown  to  have  any  authority  to  waive  or  extend  the 
time  for  payment  of  the  premium ;  and  that,  as  it  was  con- 
ceded that  the  pajyment  of  f  101  was  not  remitted  until  two 
or  three  days  after  the  expiration  of  the  grace  of  81  days, 
there  was  a  forfeiture  of  the  insurance.  The  court  also 
held  that  the  act  of  the  company's  cashier  in  receiving  and 
collecting  the  check  from  McKee  could  not  be  held  a  waiver 
of  the  forfeiture,  and  that  the  acts  of  the  cashier  and 
the  company  in  respect  thereto  must  be  construed  with 
reference  to  the  conditions  embodied  in  the  cashier's  receipt 
for  the  money,  to  the  effect  that  such  payment  was  accepted 
subject  to  the  production  of  a  proper  health  certificate  by 
McKee.  Having  this  view  of  the  record,  the  court  further 
held  that,  forfeiture  being  complete,  the  mental  condition 
or  competency  of  McKee  at  the  time  the  money  was  returned 
could  have  no  material  bearing  upon  the  rights  of  the  par- 
ties. To  the  exceptions  taken  to  these  rulings  we  now  turn 
our  attention. 

Is- there  any  evidence  from  which  we  can  say  that  the 
insured  was  justified  in  relying  upon  the  authority  of  Blum 
to  accept  payment  of  the  premium  after  it  became  due? 

That  the  company  had  the  right  to  stand  upon  the  terms 
of  its  policy,  and  refuse  to  receive  payment  of  the  premium 
after  the  expiration  of  the  grace  of  31  days  therein  provided 

for,  cannot  be  denied.  It  is  equally  true 
3.  Insurance:  pro-  that  these  restrictions  and  limitations  are 

hlbited  waivers  •  i    j    i       j.i       •  *        -a.  ^ 

by  agents.  provided  by  the  insurer  for  its  own  protec- 

tion, and  it  may  waive  any  or  all  of  them, 
if  it  shall  so  elect.  If  it  does  waive  them,  or  any  of  them, 
and  the  insured  acts  thereon,  then  the  rule,  regulation,  or 
condition  so  waived  ceases  to  be  available  as  a  defense  to 
an  action  on  the  policy.  The  company,  being  a  corporation, 
can  manifest  its  intent  through  its  officers  and  agents  only ; 
and,  when  the  question  of  an  alleged  waiver  arises,  its  acts 
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by  and  through  such  oflScers  and  agents  become  a  matter  of 
material  inquiry.  Limitations  upon  the  authority  of  agents 
with  respect  to  payment  of  premiums  ai'e  quite  commonly, 
if  not  generally,  found  in  life  insurance  policies;  and  the 
question  whether,  in  given  instances,  they  may  be  held  to 
have  been  waived,  has  often  had  the  consideration  of  the 
courts. 

It  may  be  said  at  the  outset  that  the  precedents,  though 
numerous,  fall  into  two  more  or  less  widely  diverging  lines. 
In  some  of  the  older  states,  the  courts  early  construed  pol- 
icy limitations  and  conditions  with  respect  to  the  authority 
and  acts  of  the  insurer's  agents  quite  strictly,  and  policy 
holders  and  beneficiaries  seeking  to  establish  waivers  thereof 
found  little  encouragement  in  the  decisions.  It  was  not  long, 
however,  before  the  disinclination  to  allow  forfeitures  of 
insurance  save  for  clearly  good  cause  led  to  a  more  liberal 
policy,  which  is  now^  observed  by  practically  all  the  courts 
of  the  country.  In  our  own  state,  the  question  had  its  first 
thorough  examination  in  Vi^le  v.  Oermania  Ifis,  Co.,  26  Iowa 
9,  where  it  was  held,  in  substance,  that,  no  matter  how  strict 
the  conditions  of  the  policy,  they  are  made  by  the  insurer, 
for  its  own  protection  and  benefit,  and  may  be  waived  or 
disregarded  if  it  so  elects;  and,  as  a  corporation  can  act 
only  by  or  through  its  officers  and  agents,  a  waiver  by  them 
may,  under  some  circumstances,  become  binding  upon  the 
corporation  which  they  represent.  To  quote  from  the  deci 
sion  in  the  cited  case: 

"Circumstances  proving  that  the  party  treated  the  con- 
tract as  subsisting,  and  not  forfeited,  a  course  of  dealing 
consistent  only  with  that  hypothesis,  and  acts  and  declara- 
tions whereby  the  other  party  was  induced  to  believe  that 
the  condition  was  dispensed  with,  or  forfeiture  waived,  will 
be  sufficient  to  preclude  the  setting  up  of  the  breaches  of 
the  condition  as  a  defense." 

And  without  further  multiplying  citations  upon  this 
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question,  we  quote  from  the  Supreme  Court  of  the  United 
States  the  statement  of  the  generally  recognized  rule,  as  fol- 
lows: 

.  "Courts  are  always  prompt  to  seize  hold  of  any  circum- 
stances that  indicate  an  election  to  waive  a  forfeiture,  or  an 
agreement  to  do  so,  on  which  the  party  has  relied  and  acted. 
Any  agreement,  declaration,  or  course  of  action  on  the  part 
of  an  insurance  company  which  leads  a  party  insured  hon- 
estly to  believe  that,  by  conforming  thereto,  a  forfeiture  of 
his  policy  will  not  be  incurred,  ♦  ♦  ♦  will  and  ought  to 
estop  the  company  from  insisting  upon  the  forfeiture,  though 
it  might  be  claimed  under  the  express  letter  of  the  contract." 
Insurance  Co.  v.  Eggleston,  96  U.  S.  572. 

This  is  not  saying  that  the  mere  promise  or  agreement 
of  the  agent,  contrary  to  the  express  terms  or  limitations  of 
the  policy,  will  operate  to  estop  or  prevent  the  company  from 
insisting  upon  a  forfeiture;  but  if  the  insured^  to  the  knowl- 
edge of  the  company,  relies  and  acts  upon  such  promise  or 
agreement,  and  in  such  reliance  pays  his  money  to  the  com- 
pany, or  if  the  company  so  acts  in  the  premises  that  the  in- 
sured, as  an  ordinarily  reasonable  person,  is  led  to  believe 
that  it  waives  the  condition  or  waives  the  forfeiture,  the 
courts  will  be  prompt  to  declare  the  waiver  effectual.  We 
quote  again  from  the  opinion  of  this  court  in  the  Yiele  case, 
where  it  says  that,  although  the  policy  explicitly  declares 
that,  upon  the  breach  of  certain  conditions,  the  policy  will 
become  void,  yet  this  means  no  more  than  that,  upon  the 
violation  of  such  condition,  the  policy  will  become  void  at 
the  option  of  the  insurer;  and  if  the  company  waives  the 
breach,  "the  contract  stands  as  if  no  such  breach  had  oc- 
curred."   Or,  as  said  by  the  Minnesota  court : 

"A  contracting  party  cannot  so  tie  his  own  hands,  so 
restrict  his  own  legal  capacity  for  future  action,  that  he  has 
not  the  power,  even  with  the  assent  of  the  other  party,  to 
bind  or  obligate  himself  by  his  further  action  or  agreement. 
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contrary  to  the  terms  of  the  written  contract."    Lamherton 
V.  Connecticut  F,  Ins.  Co,,  39  Minn.  129  (39  N.  W.  76). 

Speaking  of  a  policy  provision  providing  that  no  waiver 
of  its  terms  could  be  made  except  by  the  insurer's  president 
or  secretary,  and  then  to  be  endorsed  in  writing  upon  the 
policy,  the  Wisconsin  court  has  said :  » 

"We  must  hold,  however,  that  such  attempted  restric- 
tions upon  the  power  of  the  company  or  its  general  oflScers 
or  agents,  acting  within  the  scope  of  their  general  authority, 
to  subsequently  modify  the  contract  and  bind  the  company 
in  a  manner  contrary  to  such  previous  conditions  in  the  pol- 
icy, are  ineffectual.  Especially  is  this  true  in  respect  to 
a  foreign  insurance  company,  whose  oflScers  are  practically 
inaccessible  to  the  assured."  Renter  v.  Dwelling  House  Ins, 
Co.,  74  Wis.  89  (42  N.  W.  208) ;  Dick  v.  Eqmtable  F.  d  U. 
Ins.  Co.,  92  Wis.  46  (65  N,  W.  742). 

Acts  and  conduct  which  are  insufficient  to  constitute  a 
technical  estoppel  against  a  forfeiture  may  yet  be  sufficient 
to  effect  a  waiver.  HolUs  v.  State  Ins.  Co.,  65  Iowa  454; 
Corson  v.  Anchor  Mut.  F.  Ins.  Co.,  113  Iowa  641 ;  Bloom  v. 
State  Ins.  Co.,  94  low^a  359.  In  King  v.  Council  Bluffs  Ins. 
Co.,  72  Iowa  310,  316,  this  court  reaffirms  the  Viele  case, 
saying: 

"It  has  become  the  settled  law  of  this  state,  and  no  one 
tiow  questions  its  binding  authority  upon  this  court.  Under 
the  doctrine  of  that  case,  any  conditions  of  a  contract  of  in- 
surance may  be  waived  by  the  insurance  company.  The  only 
question  about  which  any  question  can  arise  is  whether  the 
company  had  notice,  and  thereby  waived  the  conditions.  This 
is  a  question  of  fact ;  and  if  the  evidence  warrants  the  find- 
ing that  it  did  have  such  notice,  it  is  an  end  of  the  case. 
And  this  depends  upon  the  relation  Ayers  (the  alle^ 
agent)  sustained  to  the  company." 

Without  further  reference  to  the  precedents,  of  which 
there  are  many,  upon  this  phase  of  the  case,  let  us  now  torn 
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to  a  few  cases  in  whkh  a  practical  application  of  the  prin- 
ciple has  been  made.  In  Insurance  Co,  v.  Eggleston,  96  U.  S. 
5T2,  action  was  brought  upon  a  life  insurance  policy  which, 
as  in  this  case,  was  conditioned  upon  prompt  payment  of  the 
yeariy  premium  as  it  should  fall  due.  It  was  also,  as  in  this 
case,  further  provided  that  "agents  for  the  company  are  not 
authorized  to  make,  alter,  or  discharge  contracts,  or  waive 
forfeitures."  The  insured  resided  at  Columbus,  Mississippi, 
and  the  policy  was  procured  through  a  local  agent,  to  whom 
the  first  premium  was  paid.  Before  the  next  premium  was 
due,  the  agency  at  Columbus  was  revoked,  and  the  insured 
was  notified  to  pay  it  to  a  firm  of  agents  at  Savannah, 
Georgia.  Later,  he  was  notified  to  pay  premiums  to  an  agent 
at  Vicksburg,  Mississippi,  and  this  he  did  for  several  years, 
but  failed  to  pay  the  one  falling  due  in  November,  1871 ; 
and  with  this  premium  unpaid,  he  died,  the  following  Jan- 
uary. The  only  showing  made  in  excuse  for  this  default  was 
the  testimony  of  the  son,  and  the  banker  through  whom  the 
deceased  had  made  former  payments,  that,  if  any  notice  had 
been  given  to  deceased  as  to  where  and  to  whom  to  make 
the  -payment,  they  knew  nothing  of  it,  and  that  the  insured 
had  the  money  to  pay  the  premium,  had  notice  been  given. 
It  was  also  shown  that,  after  the  premium  was  due  and  pay- 
able,  the  banker  tel^raphed  to  the  Savannah  agency,  in- 
quiring to  whom  payment  should  be  made,  and  received  an- 
swer to  apply  to  the  Vicksburg  agency;  and  from  this 
agency,  directions  were  received  to  make  payments  to  a  cer- 
tain subagency  at  Macon,  Mississippi,  where  the  receipt 
would  be  found.  The  money  was  then  sent  to  the  agents 
at  Macon,  who  refused  to  accept  it  unless  accompanied  by 
a  health  certificate.  This  demand  could  not  be  complied 
with,  for  the  insured  was  then  sick,  and  died  a  few  days 
later.  The  company  also  produced  a  witness  from  the 
agency  at  Macon,  who  testified  that,  before  the  premium 
became  due,  he  mailed  to  the  insured  a  notice  addressed  to 


1022     McDonald  v.  Equitable  L.  Assur.  Soc.     [185  Iowa 

him  at  his  home  in  Columbus,  thirty  miles  from  Macon,  to 
make  the  payment  to  the  agents  at  that  place,  and  that  thej 
held  the  proper  premium  receipt.    It  will  be  seen  that  the 
cited  case  is,  in  many  essential  respects,  not  unlike  the  caae 
at  bar.    They  are  quite  alike  in  the  fact  that  the  waiver  re- 
lied upon  in  each  case  is  to  be  found,  if  at  all,  in  the  acts 
or  omissions  of  agents,  and  that,  in  each,  the  policy  pro- 
vides that  the  company's  agents  have  no  power  to  waive  for- 
feitures.   It  i«  with  reference  to  the  caae  as  above  stated 
that  the  court  uses  the  language  hereinbefore  quoted,  con- 
cerning the  disposition  of  the  courts  to  refuse  to  uphold  for- 
feitures where  the  policy  holder  has  been  misled  by  the  acts 
of  the.  company  and  its  agents.    In  that  case,  the  trial  court 
charged  the  jury  that,  if  payment  of  premiums  before  the 
default  had  been  made  by  the  insured  to  such  agents  as  the 
company  had,  from  time  to  time,  given  him  notice,  and  that 
no  notice  was  given  before  this  last  premium  fell  due,  where 
and  to  whom  to  pay  it,  and  that,  as  soon  as  he  did  receive 
such  notice,  he  did  tender  payment,  and  that  the  failure  to 
pay  before  default  was  caused  by  his  failure  to  receive  the 
proper  notice,  then  the  policy  was  not  forfeited.    This  in- 
struction was  sustained  on  the  appeal,  and  the  company 
held  liable  on  the  policy.    It  will  be  observed  that  there  was 
a  conceded  failure  to  pay  the  premium  when  due,  and  that 
the  tender  of  payment  was  not  made  until  several  wedis 
After  the  default,  and  while  the  insured  was  at  the  door  of 
death.    The  policy  in  that  case  contained  no  provision  re- 
quiring the  company  to  give  notice  each  year  w^here  or  to 
whom  payment  of  premium  should  be  made.    Indeed,  it  had 
but  recently  been  held  by  the  same  court,  in  construing  an- 
other policy  of  the  same  company,  that  the  legal  effect  of 
the  contract  waa  to  make  the  premiums  payable  at  the  home 
office  of  the  company  in  New  York  City  (Insurance  Co.  r. 
Davis,  96  U.  S.  425  [24  L.  Ed.  453] ) ;   yet  it  was  here  held 
that,  under  the  circumstances  stated,  the  failure  of  the  com- 
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pany  or  of  its  agent  to  give  the  notice  was  a  waiver  of  the 
right  to  forfeit  the  policy  for  nonpayment  of  a  premium.  It 
is  also  quite  pertinent  here  to  notice  that,  as  in  the  case 
at  bar,  the  agency  charged  with  the  collection  offered  direct 
evidence  that  it  did  send  the  notice  by  mail  in  due  time  to 
the  insured  at  his  proper  address,  and  that  the  evidence  that 
such  notice  was  not  delivered  or  received  by  the  insured  is 
even  less  definite  and  conclusive  than  is  the  evidence  upon 
the  like  proposition  in  the  instant  case;  and  yet  the  ques- 
tion of  fact  so  raised  was  found  sufficient  to  take  it  to  the 
jury.  In  Insurance  Co.  i>.  Norton,  96  U.  S.  234  [24  L.  Ed. 
689],  the  policy,  like  those  already  mentioned,  provides  that 
agents  have  no  power  or  authority  to  waive  forfeitures ;  and 
it  was  held  that,  where  the  agents  were  accustomed  to  dis- 
regard this  restriction,  and  to  extend  the  time  for  payment 
of  premiums,  a  forfeiture  for  nonpayment  on  contract  time 
was  waived.  Speaking  of  the  policy  restrictions,  the  court 
says: 

"These  terms,  had  the  company  so  chosen,  it  could  have 
insisted  on.  But  a  party  always  has  the  option  to  waive  a 
(tondijion  or  stipulation  made  in  his  own  favor.  The  com- 
pany was  not  bound  to  insist  upon  a  forfeiture,  though  in- 
curred, but  might  waive  it.  *  *  *  And  whether  it  did 
exercise  such  option  or  not  was  a  fact  provable  by  parol 
evidence,  as  well  as  by  writing." 

In  a  subsequent  case,  Phoenix  Ins.  Co.  v.  Doster,  106 
U.  S.  30  (27  L.  Ed.  65),  the  cases  already  cited  are  reaf- 
firmed; and  it  was  there  held  that,  where  the  policy  per- 
mits the  insured  to  apply  his  dividends  as  a  payment  upon 
his  annual  premiums,  a  forfeiture  would  not  take  place  un- 
til the  insured  had  been  notified  of  the  applicable  dividend, 
and  of  the  remainder  necessary  for  him  to  pay  in  addition 
thereto.  See  also,  to  the  same  general  effect,  Hartford  L.  & 
Ann..  Ins.  Co.  v.  UnseU,  144  U.  S.  439  (36  L.  Ed.  496).  It  has 
been  held  by  the  Tennessee  court  that,  where  the  insured  had 
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been  led  to  omit  the  payment  due,  because  of  the  agent's 
direction  to  wait  until  called  upon  by  the  collector,  there 
was  no  forfeiture.  Aetna  L.  Ins.  Co,  v.  Failoio,  IIQ  Tenn. 
720,  736  (77  8.  W.  987,  941).  Also,  as  having  more  or  less 
direct  bearing  upon  the  questions  raised  by  this  appeal,  see 
Arnold  v.  Empire  Mut.  A,  &  L.  Ins.  Co.,  3  Ga.  App.  685  (60 
S.  E.  470,  475) ;  Ufidon  Cent.  L.  Ins.  Co.  v.  Whetzel,  29  Ind. 
App.  658  (65  N.  E.  15,  17) ;  Sweetser  v.  Odd  Fellom  Mut 
A.  Assn.,  117  Ind.  97;  Coile  v.  Order  of  U.  C.  T.  of  A.,  1«1 
N.  C.  104,  107  (76  S.  E.  622,  623) ;  Grand  Lodge  v.  Smith, 
76  Kan.  509,  514  (92  Pac.  710,  712) ;  Graham  v.  Seourity 
Mut.  L.  Ins.  Co.,  72  N.  J.  L.  298  (62  Atl.  681) ;  W ameboid  v. 
Grand  Lodge,  83  Iowa  23 ;  Mobile  L.  Ins.  Co.  v.  Pruett,  74 
Ala.  487,  498;  McCorkle  v.  Texas  Ben.  Assn.,  71  Tex.  149, 
155  (8  S.  W.  516,  519).  Quite  in  point,  in  fact  and  in  prin 
ciple,  is  the  very  recent  case,  National  Life  his.  Co.  v.  Chty- 
ton,  (Okla.)  173  Pac.  356. 

In  the  light  of  the  law  as  thus  indicated,  let  us  look  to 
the  facts  which  the  jury  could  have  found  under  the  evi- 
dence. It  could  have  found  that,  very  shortly  before  the 
period  of  grace  provided  for  by  the  contract  expired,  the 
company^s  agent,  Blum,  went  to  the  office  of  the  insured, 
for  the  purpose  of  collecting  the  second  yearly  premium; 
that  he  there  met  Mrs.  McKee,  the  beneficiary  named  in  the 
policy,  who  informed  him  that  her  husband  was  tempora- 
rily absent,  and  expected  to  return,  but,  if  the  agent  desired, 
she  would  go  to  the  bank  and  get  the  money  to  pay  him; 
that  the  agent  said  it  was  not  necessary,  and  that  the  mat- 
ter could  wait  until  McKee  returned ;  that,  very  soon  there- 
after, the  wife  went  to  her  husband  in  St.  Paul,  and  there 
informed  him  of  the  understanding  with  the  agent,  and,  re- 
lying and  acting  thereon,  he  wrote  the  letter  and  enclosed 
the  check  set  out  in  the  foregoing  statement,  and  mailed  it 
to  Blum;  that  the  letter  was  received  at  the  agent's  crffice 
in  the  city  of  Des  Moines,  and  that  both  papers,  letter,  and 
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check  were  passed  into  the  hands  of  the  company's  district 
treasurer  at  the  same  agency ;  that,  although  the  check  was 
so  sent  about  three  days  after  the  expiration  of  the  period 
of  grace,  the  treasurer  received  it,  cashed  and  placed  the 
same  to  the  company's  credit,  and  retained  it  for  a  period 
of  about  40  days,  before  returning  it  to  McEee.  The  jury 
could  also  have  found  that  McEee  sent  the  check,  honestly 
believing  and  understanding  that,  although  the  payment 
was  three  days  in  default,  yet  the  favor  extended  to  him  by 
the  company  or  by  the  agent  or  both  was  keeping  the  door 
open  for  its  receipt.  That  understanding  and  belief,  whether 
well  or  ill  founded,  was  clearly  indicated  on  the  face  of  the 
letter  and  check,  and  neither  Blum  nor  the  treasurer  could 
have  failed  to  perceive  it.  They  were  self-explanatory.  He 
was  not  asking  or  demanding  re-instatement.  He  did  not 
understand  that  re-instatement  was  needed.  He  was  ten- 
dering a  payment  which  he  believed  he  had  an  unconditional 
right  to  make,  and  thereby  preserve  and  extend  his  insur- 
ance for  another  year.  Whatever  may  have  been  the  true 
relation  of  Blum  to  the  company,  or  the  technical  extent  of 
his  powers  as  an  agent,  there  is  no  question  that  the  treas- 
urer was  authorized  to  represent  the  company  in  the  collec- 
tion of  premiums,  and  his  acts  in  transacting  the  business 
entrusted  to  him  were  the  acts  of  the  company.  Let  it  be 
conceded,  for  the  purposes  of  this  case,  that  the  company, 
through  him,  being  thus  advised  of  the  act  of  Blum  and  of 
McEee's  reliance  and  action  thereon,  could  have  repudiated 
the  act  of  Blum,  as  being  unauthorized,  and  treated  the  in- 
surance as  forfeited,  and  because  thereof  could  have  right- 
fully refused  to  accept  or  retain  the  money.  This  it  did  not 
do.  It  took  the  money.  True,  the  cashier  asserts  that  he 
refused  to  accept  it  as  payment  of  the  premium,  but  that  he 
collected  the  check  and  continued  to  hold  the  money  con- 
ditionally only,  to  be  finally  accepted  if  the  insured  should 
satisfy  the  company's  demand  for  a  health  certificate.    But 

Vol.  185  lA. — 65 
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the  payment  had  not  been  tendered  or  made  for  any  snch 
purpose.  The  condition  was  one  imposed  or  sought  to  be 
imposed  by  the  company,  without  any  agreement  or  consent 
of  the  insured,  either  express  or  implied.  It  was  a  use  of 
the  money  for  another  and  different  purpose  from  the  ooe 

for  which  it  had  been  remitted.    The  rule  of 

^  tentiJn^Sn  un-     ^'^^'  ^®  ^^*^  ^^  ^^  reason,  requind  the  com- 
cSSdfttoi?**^      pany,  if  it  proposed  to  assert  a  forfeiture  of 

the  insurance,  to  return  the  money  at  once 
to  McKee,  stating  the  reason  for  the  refusal  to  accept.    Re- 
ceipt and  retention  by  the  insurer  of  an  overdue  premium  is 
universally  held  to  operate  as  a  waiver  of  forfeiture  for  the 
failure  to  make  such  payment  on  time,  and  the  waiver  will 
be  effectual  here,  unless  this  result  is  to  be  avoided  by  the 
defendant's  evidence  that  it  accepted  the  money  only  on  the 
conditions  named.     We  are  aware  thjat  some  courts  have 
held  that  a  temporary  retention  of  an  overdue  payment,  to 
give  the  insured  opportunity  to  secure  a  re-instatement,  will 
not,  under  all  circumstances,  waive  the  default;   and,  with- 
out stopping  to  consider  the  soundness  or  propriety  of  this 
rule,  we  may,  for  the  purposes  of  this  appeal,  concede  the 
authority  of  the  precedents  referred  to.    But  even  with  this 
concession,  the  question  remains  one  of  fact,  and  not  of  law. 
No  case  goes  to  the  extent  of  saying  that  the  company  may 
so  retain  the  money  as  a  matter  of  right,  without  the  con- 
sent, express  or  implied,  of  the  x)erson  insured  who  pays  it 
EJvery  principle  of  law  and  fair  dealing  requires  that,  if 
the  company  proposes  to  reject  the  payment  of  the  premium 
and  hold  the  money  for  another  purpose,  it  shall  promptly 
notify  the  insured  of  that  fact,  and  give  him  opportunity  to 
say  for  himself  whether  he  desires  the  money  to  be  so  used. 
Retention  of  the  money  an  unreasonable  length  of  time  with- 
out giving  such  notice  will  necessarily  work  a  waiver  of  the 
forfeiture.    It  is  true,  the  cashier  testifies  that  he  did  send 
McKee  a  notice  by  mail,  addressed  to  him  both  at  Des 
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Moines  and  St.  Paul,  that  the  money  was  being  held  condi- 
tionally ;  but  there  is  no  evidence  that  such  notice  was  ever 
received  qt  delivered.  On  the  contrary,  there  is  evidence 
fairly  tending  to  negative  any  such  receipt.  Assuming,  then, 
that  no  actual  notice  of  that  nature  was  ever  given  to  the 
insured  until  about  the  time  the  money  was  returned,  some 
40  days  after  its  payment,  what  is  the  effect  of  such  omis- 
sion or  delay?  The  law  applicable  to  such  a  situation  Is 
clearly  and  forcibly  stated  by  the  Massachusetts  court  in 
Shea  V.  MOfSsachuaetts  Ben.  Assn.y  160  Mass.  289,  where  the 
insurer  received  the  money  for  an  overdue  premium,  and,  aa 
in  this  case,  claimed  to  have  receipted  for  it  conditionally, 
awaiting  the  production  of  a  health  certificate,  and  to  have 
sent  the  same  to  the  insured  by  mail.  In  holding  the  plea 
unavailable  to  the  defense,  the  court  says : 

"The  money  was  tendered  unconditionally ;  and,  if  the 
company  should  retain  it  without  objection,  It  would  be  held 
to  assent  to  the  terms  of  the  payor.  One  who  receives  and 
retains  money  which  is  sent  to  him  to  l)e  kept  on  certain 
terms  must  be  deemed  to  assent  to  those  terms  if  he  keeps 
the  money,  unless  he  makes  it  known  to  the  sender  that  he 
will  only  keep  the  money  on  some  other  and  different  terms ; 
and,  if  he  seeks  to  establish  different  terms,  while  keeping 
the  money,  it  rests  upon  him  to  make  that  fact  known.  If 
the  defendant  would  establish  different  terms  from  those 
upon  which  the  money  was  sent,  it  must  do  something  to 
make  it  known  that  its  acceptance  and  retention  of  the 
money  were  conditional.  It  could  not  impose  a  condition 
binding  upon  Shea,  merely  by  determining  in  its  own  mind 
to  do  so.  A  secret  vote  of  the  directors  that  they  would  keep 
the  money,  but  that  the  payment  should  be  deemed  valid 
only  in  case  Shea  was  then  in  good  health,  would  be  of  no 
avail.  An  uncommunicated  condition  is  no  condition.  The 
company  must  certainly  take  some  step  to  inform  Shea  or 
his  agents  that  the  money,  though  retained,  would  not  be 
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held  upon  the  terms  upon  which  it  was  sent.  The  duty  arose 
from  its  actual  retention  of  the  money  which  was  sent  on 
specified  terms.  To  keep  the  money,  and  insist  on  different 
uncommunicated  terms,  would  savor  of  fraud.  Good  faith 
required  that  the  defendant  should  not  remain  passive,  but 
should  do  something,  if  it  objected  to  the  payment's  being 
considered  unconditional.  But  then,  how  much  was  it  in- 
cumbent on  the  defendant  to  do?  Must  it  be  held  to  bring 
notice  home  to  Shea  or  his  agents,  or  was  its  duty  satisfied 
by  merely  posting  its  communication  in  the  mail?  There 
is  nothing  in  the  policy,  or  in  the  rules  of  the  company  an- 
nexed thereto,  or  in  the  by-laws,  providing  that  such  an  ef- 
fect shall  be  given  to  mailing  a  communication  of  this  char- 
acter. No  fact  is  stated  from  which  a  request  can  be  im- 
plied or  inferred  from  Shea  that  the  company  should  com- 
municate such  a  condition  in  that  way.  In  the  absence  of 
any  stipulation  in  the  contract  between  the  x>arties  or  in 
the  rules  of  the  company,  or  of  any  express  or  implied  re- 
quest on  the  part  of  Shea  or  his  agents,  or  those  acting  for 
him,  we  are  acquainted  with  no  rule  of  law  under  which  be 
can  be  held  to  be  bound  by  the  defendant's  act  of  imposing 
a  condition  upon  its  acceptance  and  retention  of  the  money, 
unless  notice  of  such  condition  is  actually  brought  home  to 
him,  or  to  those  acting  for  him.  There  is  some  analogy  be- 
tween this  case  and  the  ordinary  case  where  one  is  under  a 
duty  to  make  a  payment  of  money.  If  he  uses  the  mail  for 
that  purpose,  without  express  or  implied  authority,  he  must 
take  the  risk  of  the  payment  reaching  its  proper  destination. 
Ourney  v,  Howe,  9  Gray  404 ;  Crane  v.  Pratt,  12  Gray  ^48." 

The  same  rule  is  recognized  in  Rockwell  v.  Mutual  L 
Ins.  Co.,  20  Wis.  356.  Such,  also,  is  the  effect  of  the  holding 
in  the  Eggleston  case,  supra,  and  in  McQidllan  v.  Mutual  Re- 
serve F.  L.  Assn.,  112  Wis.  ©66,  671. 

Counsel  for  appellant  endeavor  to  avoid  the  effect  of 
this  rule  by  saying  that,  in  the  contract  of  insurance  in  this 
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case,  it  was  agreed  that  notices  to  the  assured  should  be 

sent  to  a  designated  address  in  Des  Moines, 

5.  iMBDmANCB:        and  that  the  cashier  of  the  company  testi- 

ming  mft^et.     fies  that  he  did  send  a  conditional  receipt 

and  notice  to  such  address,  and  that  this 
is  all  which  could  be  required.  Our  examination  of  the 
contract,  as  shown  by  the  printed  record,  does  not  disclose 
any  agreement  of  that  nature;  and  even  if  it  did,  we  do  not 
think  it  would  affect  the  rights  of  the  parties  as  to  this  par- 
ticular notice,  if  one  was,  in  fact,  mailed.  The  agreement, 
if  any,  as  to  post-oflSce  address  should  be  limited  in  its  ap- 
plication to  such  notices  as  may  at  any  time  be' required  to 
give  effect  to  the  terms  of  the  contract.  There  is  no  provi- 
sion in  the  contract  by  which  the  company  reserved  the  right 
to  retain  a  rejected  payment  of  premiums  for  any  other 
purpose,  and  if  it  desires  or  proposes  so  to  do,  it  ought  to 
be  held  to  the  rules  which  the  law  provides  for  cases  of  that 
nature. 

It  follows  that,  under  the  evidence  in  this  case,  ques- 
tions of  fact  arose  whether  the  company  did  or  did  not,  in 
truth,  elect  to  insist  upon  the  forfeiture  of  the  insurance;  ^ 
whether  its  retention  of  the  money  of  the  insured  was  or 
was  not  conditional  upon  the  production  of  a  satisfactory 
health  certificate  and  the  re-instatement  of  his  insurance; 
whether  notice  of  such  condition  was  or  was  not  given  to 
the  insured;  and  if  so,  whether  it  was  given  with  reasonable 
promptness.  If,  upon  these  questions,  the  findings  were  in 
plaintiff's  favor,  then  a  further  finding  that  the  company 
waived  the  alleged  forfeiture  could  not  properly  have  been 
set  aside,  as  being  without  support  in  the  record. 

II.  Thus  far,  we  have  given  no  attention  to  the  effect 
of  the  return  of  the  money  upon  the  rights  of  the  parties. 
That  the  money  was  eventually  returned  was  conceded,  and 
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if  McKee  was,  at  that  time,  of  sound  mind, 

6.  ihsurancb:         and  competent  to  transact  business  intelli- 
waived  rigit       gently  and  understandingly,  his  act  in  ac- 
cepting and  receipting  for  it  in  satisfaction 

of  his  claims  under  the  policy  would  doubtless  be  a  com- 
plete defense  to  this  action ;  for,  no  matter  how  perfect  his 
right  to  deny  the  forfeiture  of  his  insurance,  he  had  also 
the  right  to  compromise  or  settle  and  release  his  claims,  in 
consideration  of  a  return  of  his  payment.  It  is  alleged,  how- 
ever, and  evidence  was  offered  tending  to  prove,  that  he  waa 
then  unsound  in  mind  and  body,  and  by  reason  thereof,  was 
unfit  and  incompetent  to  enter  into  a  binding  agreement  of 
that  nature.  If  the  jury  should  find  this  to  be  true,  then 
it  would  be  the  right  of  the  claimant  under  the  policy  to 
have  that  transaction  and  agreement  treated  as  being  with- 
out force  or  effect ;  and  in  that  event,  the  other  issues  in  the 
case  will  be  determined  as  if  the  allied  agreement  of  set- 
tlement had  never  been  made.  Hicks  v.  Northtvestem  M.  L. 
§ 

Ins.  Co.,  166  Iowa  532;   Nutter  v.  Des  Moines  L.  Ins.  Oo., 
156  Iowa  539. 

III.  Counsel  on  either  side  have  given  considerable  at- 
tention to  the  question  whether  Blum  was  a  general  or  spe- 
cial agent  of  the  company.    We  have  not  given  the  question 

any  prominence  in  the  discussion,  because 

7.  Insurance  :        we  have  not  thought  it  vital  to  a  determina- 
a^te.      ^        tion  of  the  appeal.    We  think,  however,  tLat 

the  evidence  would  warrant  a  finding  thaf 
his  agency  was  general,  within  the  meaning  of  that  word  as 
used  in  the  law  of  agency.  He,  with  the  cashier,  appears  to 
have  had  general,  though  possiblj-  not  exclusive,  charge  of 
the  defendant's  business  in  the  central  district  of  Iowa,  con- 
sisting of  a  dozen  or  more  counties.  It  appears,  also,  that 
Ins  title  was  that  of  agency  manager;  that  he  had  the  power 
to  appoint,  superintend,  and  remove  local  agents;  that  he> 
himself,  took  McKee's  application  for  the  insurance,  and  sub- 


Apr.  1919]     McDonald  v.  Equitable  L.  Assur.  Soc.     1031 

scribed  his  name  upon  the  printed  blank  over  the  words, 
"General  Agent;"  that  he  allowed  McKee  to  give  his  note 
or  notes  for  the  first  premium,  which  he  afterwards  col- 
lected, and  when  the  second  year's  premium  became  due,  he 
took  up  the  matter  of  collecting  that,  also.  Moreover,  the 
defendant  was  a  New  York  corporation,  and,  so  far  as  the 
record  discloses,  the  agency  manager  and  the  cashier  were 
its  only  representatives  at  Des  Moines  through  whom  it 
came  in  touch  with  its  policy  holders  and  patrons.  Life  in- 
surance  agents  are  rarely,  if  ever,  "general,"  in  the  sense 
that  they  execute  and  deliver  policies,  as  is  often  done  in  the 
business  of  fire  insurance,  but  they  often  have  and  exercise 
general  control  or  power  with  respect  to  the  jvarticular 
branch  of  the  business  committed  to  their  hands,  and  to 
that  extent,  at  least,  they  are  general  agents.  The  fact  that 
the  agent  represents  a  foreign  company,  and  is  the  only  vis- 
ible or  only  convenient  medium  of  approach  to  such  corpor- 
ation, has  been  recognized  by  the  courts  as  a  fact  to  be  con- 
sidered in  such  cases.  Bee,  for  example,  Insurance  Co.  v. 
Wilkinson,  13  Wall.  222  (20  L.  Ed.  617),  where  the  subject 
is  discussed  with  characteristic  clearness  and  vigor  by  Mr. 
Justice  Miller.  See,  also,  Vwie  v.  Insurance  Co.,  supra,  and 
note  to  Jolmson  v.  Aetna  Ins,  Co.,  107  Am.  St.  92,  122.  The 
authority  of  agents,  so  far  as  the  public  with  whom  they 
deal  is  concerned,  is  controlled  not  so  much  by  the  terms 
of  their  employment,  or  even  by  the  terms  of  the  policies 
which  they  procure  for  applicants,  as  by  the  things  which 
the  principal  permits  them  to  do,  and  by  the  nature  and  ex- 
tent of  the  business  for  which  they  are  employed,  and  per- 
mitted to  carry  on.  But,  as  we  have  before  said,  so  far  as 
the  agent  Blum  is  concerned,  if  he  transcended  his  powers 
in  promising  an  extension  of  time  of  payment  a  few  days, 
and  thereby  iuduced  the  insured  to  send  him  the  check,  anc| 
the  cashier,  acting  for  the  company,  and  knowing  that  fact, 
received  and  retained  the  money,  it  would  be  a  ratification 
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of  the  unauthorized  act,  and  the  forfeiture  would  thereby 
be  waived,  unless  that  effect  is  found  to  be  obviated,  either 
by  prompt  .notice  to  the  insured  or  by  a  subsequent  valid 
settlement  and  discharge  of  his  claim,  as  hereinbefore  indi- 
cated.   Hodsdon  v.  Qua/rdicm  L.  In8.  Co.,  &7  Mass.  144. 

The  motion  of  the  defendant  for  a  directed  verdict 
should  have  been  denied. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  will  be  reversed,  and  cause  remanded  for  a  new  trial. 
— Reversed  and  remanded. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


North  View  Land  Company,  Appellant,  v.  City  op  Cedar 
Rapids,  Appellee  (and  one  other  case). 

MUNIOIPAI.  GOBPOBATIONS:  Contract  to  lUegal  Bidder.  A  con- 
1  tract,  entered  into  in  good  faith  for  the  construction  of  a  public 
sewer,  and  fully  executed,  will  not  be  declared  illegal  because  the 
same  was  let  on  a  bid  which  was,  in  part,  illegal,  and  consequent- 
ly in  excess  of  other  bids,  (1)  when  the  illegality  in  such  bid 
might  have  been  eliminated  by  the  council  in  letting  the  contract, 
(2)  when  the  excess  cost  resulting  from  such  illegality  in  the 
bid  is,  after  the  completion  of  the  work,  accurately  ascertain- 
able, and  is  eliminated  in  the  making  of  assessments,  and  (3) 
when  such  latter  elimination  reduces  the  cost  below  all  offered 
bids. 

principle  APPLIED:  Sewer  specifications  called  for  two 
kinds  of  "excavations:"  (1)  "Rock  excavation,"  which  was  de- 
fined as  excavation  requiring  blasting;  and  (2)  ordinary  exca- 
vation, which  was  specifically  defined  as  including  loo9e  rock. 
Blank  bids  corresponding  to  the  specifications  were  furnished 
to  bidders.  One  bid  was  in  strict  compliance  with  the  blank. 
Another  bid  departed  therefrom,  to  the  extent  of  adding: 
"Loose  rock  excavation,  $5.50  per  cu.  yd."  Estimate  of  loo^e 
rock  excavation  was  made  by  the  council;  and  the  latter  bid  be- 
ing deemed  the  lowest,  the  contract  was,  in  good  faith,  let  ac^ 
cordingly.  The  estimate  proved  to  be  inadequate,  and,  by  reason 
of  such  unauthorized  bid,  the  assessment  was  increased  a  de/l- 
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nitely  ascertamable  amount  above  the  proper  bid.  On  appeal 
from  an  assessment,  the  court  wholly  rejected  this  Illegal  in- 
crease, and  confirmed  the  remaining  asseesment.  This  elimina- 
tion reduced  the  cost  below  both  bids.  The  appellant  was  ob- 
jecting to  the  assessment  on  an  entire  addition  owned  by  him, 
and  had,  by  his  prior  conduct,  largely  estopped  himself  from 
making  objection.  Held  that,  as  the  council  might  have  ignored 
that  part  of  the  bid  for  '*loose  rock,"  so  also  might  the  court, 
under  the  circumstances,  eliminate  the  definitely  determined  ex- 
cess in  cost. 

EVIDENCE:    TJnaJlowable  Basis.    Uncontradicted  expert  testimony 

2  as  to  the  extent  of  benefits  afforded  to  a  lot  by  a  public  im- 
provement is  not  persuasive,  when  such  testimony  reveals  the 
fact  that  it  is  based  on  the  unallowable  assumption  that  no  lot, 
under  any  circumstances,  can  be  benefited  by  any  such  improve- 
ment in  excess  of  a  named  arbitrary  sum. 

ESTOPPEL:    Denying  Validity  of  Assessmont.    One  who  actively 

3  encourages  the  construction  of  a  public  Improvement  for  which 
his  property  may  be  aBsessed,  has  full  knowledge  of  the  pro- 
posed cost,  makes  no  suggestion  that  such  costs  would  exceed  the 
benefits,  and  informs  the  public  authorities  that  he  "approyea 
of  the  construction  and  consents  to  the  usual  statutory  and 
legal  assessment,"  estops  himself  to  assert,  after  the  Improye- 
ment  is  completed,  that  the  fair  cost  thereof  is  in  excess  of  the 
special  benefits  which  his  property,  as  a  whole,  will  receive. 

Appeal  from  Linn  District  Oottrt, — John  T.  Moffit,  Judge. 

December  14,  1918. 

Rehearing  Denied  April  10,  1919. 

Appeal  from  an  assessment  of  benefits  in  the  construc- 
tion of  a  sewer.  The  appellant  obtained  a  partial  reduc- 
tion of  its  assessments  in  the  district  court,  but  was  other- 
wise unsuccessful  in  its  contention.  From  the  order  of  the 
district  court,  it  has  appealed. — Affirmed. 

Deacon,  Oood,  Sargent  d  Spongier,  for  appellant. 

0.  N.  Elliott,  and  Redmond  d  Stetcart,  for  appellees. 
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Evans,  J. — The  specific  objections  filed  by  the  appellant 
to  the  assessment  are  reducible  to  two : 

(1)  That  the  assessments  were  wholly  invalid  and  void, 
because  the  contract  therefor  was  not  let  to  the  lowest  bid- 
der. 

(2)  That  the  assessments  are  excessive,  in  that  they 
exceed  the  si)ecial  benefits  conferred  on  the  assessed  prop- 
erty, and  in  that  they  exceed  25  per  cent  6f  the  value  thereof 
at  the  time  of  the  levying. 

The  North  View  Land  Company  is  the  owner  of  a  large 
number  of  lots,  comprising  the  "North  View  Addition.^  Its 
enterprise  consisted  in  platting  certain  territory  into  town 
lots  and  streets,  and  in  improving  the  streets  to  some  ex- 
tent, with  the  view  of  rendering  its  property  habitable  and 
salable  for  residence  property.  The  sewer  in  question  was 
constructed  through  its  property,  and  therefore  abutte<l 
upon  many  of  its  town  lots. 

I.  The  successful  bidder  for  the  sewer  contract  was 
W.  A.  Edgar,  intervener  herein.  It  is  urged  that  he  was  not 
the  lowest  bidder.    It  appears  that,  in  advertising  for  bids, 

the  city  council  provided  a  blank  form  to 
1.  Municipal  cor-   which    the   proposed    bids    should    conform. 

PORATiONB :  con-  '       ' 

bidder!^  *"^^*^  "^^^^  specifications  on  file  classified  "rock  ex- 
cavation" as  including  only  such  rock  as 
required  blasting,  in  order  to  secure  its  removal,  and  pro- 
vided that  loose  rock  excavation  should  be  deemed  ordinary 
excavation.  The  form  provided  for  a  rate  per  cubic  yard 
to  be  bid  for  "rock  excavation."  No  such  rale  was  to  be  bid 
for  ordinary  excavation.  There  were  two  bidders  for  the 
contract.  Each  placed  his  bid  upon  the  various  items  indi- 
cated in  the  blank  form.  Edgar's  bid  for  rock  excavation 
was  16.50  per  cubic  yard.  That  of  his  competitor  was  |7.IK) 
per  cubic  yard.  To  his  bid  upon  this  item,  Edgar  added 
the  following:  "Loose  rock  excavation,  f5.50  per  cubic 
yard."    Taking  account  of  Edgar's  bid  in  this  form,  it  re- 
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quired  an  esrtiinate  more  or  less  uncertain  of  the  number  of 
cubic  yards  of  loose  rock  excavation  to  be  removed.  Under 
the  estimate  made  by  the  city  council  for  the  purpose  of  a 
comparison  of  bids,  it  was  estimated  that  Edgar's  bid  was 
about  |600  lower  than  the  bid  of  his  competitor.  The  con- 
tract was  accordingly  awarded  to  him.  Upon  final  settle- 
ment,  however,  the  actual  computation  of  the  number  of 
cubic  yards  of  "loose  rock  excavation"  proved  to  be  higher 
than  the  estimate,  and  the  actual  cost  of  the  sewer,  com- 
puted upon  the  bid  as  made,  amounted  to  about  $200  more 
than  the  bid  of  the  competitor.  By  reason  of  the  facts  here 
stated,  the  appellant  contends  that  the  contract  was  wholly 
void,  and  that  the  city  council  had  no  power  to  levy  any  as- 
sessment whatever  thereunder.  The  trial  court  found  that 
the  bid  was  in  improper  form,  in  so  far  as  it  contained  the 
stipulation  for  $5.50  per  cubic  yard  for  loose  rock  excava- 
tion, and  that  this  stipulation  was  void  and  of  no  effect.  It 
appears,  however,  that  the  amount  assessed  by  virtue  of  this 
stipulation  was  accurately  ascertainable,  and  was  made  to 
appear;  and  the  court  eliminated  the  same  from  every  as- 
sessment. This  elimination  reduces  the  cost  of  the  improve- 
ment below  both  competitive  bids.  The  real  question  be- 
tween the  parties  is  as  to  whether  it  was  permissible  thus 
to  sever  the  legal  from  the  illegal,  and  to  enforce  the  con- 
tract in  its  pulled  form.  Inasmuch  as  it  was  possible  to 
do  this  accurately,  under  the  evidence  in  this  case,  we  see 
no  sound  reason  why  it  may  not  be  done.  The  city  council 
could  have  made  this  separation  in  the  first  instance,  and 
could  have  ignored  the  superfluous  stipulation  inserted  by 
the  bidder,  and  could  have  accepted  the  bid  in  its  purged 
form.  MUler  v.  City  of  Oehoem,  155  Iowa  706.  There  was 
no  intentional  fraud  or  bad  faith  in  the  acceptance  of  the 
bid  by  the  city  council.  The  contract  has  been  fully  per- 
formed, in  strict  accord  with  the  specifications.  Its  benefits 
have  inured  to  abutting  owners.     Sound  reason  dictates 
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that,  if  the  bid  could  have  been  purged  in  advance  by  action 
of  the  city  council,  it  ought  not  to  be  forbidden  to  do  so 
after  a  full  performance  by  the  contractor.  If  the  contract 
had  been  challenged  in  the  inception  of  the  proceedings  and 
before  the  contractor  had  constructed  the  improvement,  the 
rule  of  conformity  would  have  been  applied  with  greater 
strictness  than  is  justified  after  the  full  benefits  of  the  con- 
struction have  been  conferred  upon  the  property  owners 
without  objection.  Hedge  t?.  City  of  Des  Moines,  141  Iowa 
4,  13,  Strict  and  technical  as  the  requirements  are  in  this 
class  of  cases,  in  order  to  imx>ose  liability  upon  private  prop- 
erty for  public  improvements,  yet  we  cannot  wholly  escape 
the  operation  of  the  principles  of  equity.  To  sustain  the 
contention  of  the  appellant  would  be,  to  say  the  leafit,  highly 
inequitable. 

In  the  present  case,  there  is  also  an  elem^t  of  estoppel, 
which  will  be  noted  in  the  next  paragraph  hereof.  We  think 
the  trial  court  properly  held  that  the  ill^ality  of  this  con- 
tract was  severable,  and  the  extent  thereof  ascertainable; 
and  that  it  properly  enforced  the  contract  in  its  purged 
form. 

II.  Were  the  assessments  excessive?  The  appellant 
introduced  the  testimony  of  a  number  of  witnesses  who  were 
real  estate  men  of  large  experience.     These  witnesses,  by 

their  testimony,  reduced  the  benefits  con- 
^'  aUowSSSe  'ba^?a  ^^^Ted  to^  an  exceedingly  small  sum,  as  com- 
pared with  the  amount  assessed.  Appellant 
presses  upon  our  attention  the  undoubted  experience  of  the 
witnesses  in  question,  and  urges  that  their  testimony  should 
have  great,  if  not  controlling,  weight  with  the  court.  One 
trouble,  however,  with  these  witnesses,  great  as  their  ex- 
perience was,  is  that  they  had  their  own  legal  conception  of 
how  special  benefits  ought  to  be  computed.  This  conception 
was,  in  substance,  that  50  cents  a  frontal  linear  foot  waB 
the  maximum  benefit  that  could  be  conferred.    This  legal 
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conception  has  been  long  ago  repudiated^  both  by  statute  and 
decision.  If  the  views  of  these  witnesses  were  to  be  accepted, 
then  the  sewer  scheme  was  unjustified  from  the  beginning, 
for  the  reason  that  its  cost  would  greatly  exceed  its  benefits. 

This  appellant  had  full  knowledge  of  the  in- 

s.  EBToppiL :  deny-  ception  of  the  sewer  scheme,  and  abetted  and 

awemment.  ^      encouraged  it.    It  had  knowledge  of  the  bid 

for  its  construction  before  it  was  accepted. 
There  was  no  suggestion  then  that  the  cost  would  exceed 
the  benefits.  This  is  a  proper  circumstance  for  our  consid- 
eration, in  weighing  the  present  testimony  offered  by  the  in- 
terested parties  now.  It  further  appears  that  this  same  ap- 
I)ellant  was  actively  instrumental  in  having  this  sewer 
scheme  instituted  and  prosecuted.  At  a  prior  time,  it  had 
built  an  unconnected  sewer  on  Avenue  B  of  its  addition,  and 
procured  the  city  council  to  adopt  it  as  a  public  improve- 
ment, and  to  make  assessments  of  the  cost  thereof  upon  the 
abutting  property  in  the  usual  statutory  method.  This  was 
done  by  giving  its  waivers  as  owner  of  tlie  abutting  lots, 
and  by  procuring  other  waivers  when  necessary.  When  the 
present  scheme  was  under  the  consideration  of  the  city  coun- 
cil, the  appellant,  by  its  secretary,  addressed  a  letter  to  such 
council,  stating  that: 

"The  company  will  approve  of  the  construction  of  such 
sewer,  and  consent  to  the  usual  statutory  and  l^al  assess- 
ment thereof." 

We  think  this  letter  should  be  deemed  as  in  the  nature 
of  an  admission  by  the  appellant  that  it  deemed  the  fair 
cost  of  such  a  sewer  as  not  In  excess  of  its  si)ecial  benefits 
to  the  addition ;  and  that  it  should  be  quite  estopped  from 
taking  a  different  attitude  now.  '  True,  such  former  attitude 
would  not  estop  the  appellant  from  attacking  the  assess- 
ment of  a  particular  lot  as  being  excessive.  But  the  attack 
made  by  the  appellant  is  consistent  in  its  application  to  all 
the  lots,  and  if  sustained,  would  reduce  the  assessment  far 
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below  the  cost.  Our  conclusion  is  that  the  testimony  of  ap- 
pellant's exx)ert  witnesses  on  this  question  of  special  bene- 
fits is  neither  controlling  nor  persuasive.  The  trial  court 
was  justified  in  finding  the  greater  weight  with  the  testi- 
mony for  appellees. 

What  we  have  here  already  said  is  also  quite  decisive 
of  the  contention  that  the  assessment  exceeded  25  per  cent 
of  the  value  of  the  lotR.  This  claim  is  not  confined  to  a  par- 
ticular lot  or  lots,  but  is  directed  with  quite  equal  force  to 
all  the  lots.  Pf  course,  the  question  of  the  value  of  lots  in 
a  new  addition  is  more  or  less  speculative  and  tentative. 
Its  ultimate  auswer  is  in  the  success  or  want  of  success  of 
the  enterprise.  It  is  not  claimed  that  this  enterprise  has 
proven  a  failure.  It  is  stilJ  a  going  concern.  The  testimony 
of  the  witnesses  on  behalf  of  the  appellant  is  not  at  all  con- 
sistent with  the  attitude  of  the  appellant  in  its  original  en- 
couragement to  the  enterprise.  Its  weight  is,  therefore, 
gi'eatly  diminished  by  this  inconsistency.  We  reach  the 
conclusion  that  the  district  court  extended  to  the  appellant 
all  the  relief  to  which  it  was  entitled.  Its  decree  is,  there- 
fore,— A  ffirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Louis  Nagel,  Appellant. 

QBOHNAIi  LAW:    Nonprejudicial  Opening  Statement.    It  is  not  ^ 

1  versible  error  for  the  county  attorney  to  assert.  In  his  opening 
statement  in  the  trial  of  a  charge  of  perjury,  that  the  aocuaed 
had  been  indicted  for  a  certain  other  offense  which  was  involved 
in  the  transaction  out  of  which  the  perjury  charge  grew. 

CBIMINAL  IiAW:    Bight  of  Accused  to  Ck>nfkont  Witnefls.    An  ae- 

2  cused  who  has  been  confronted  by  a  witness  on  one  trial  waj 
not,  on  a  retrial,  when  the  personal  presence  of  the  witnees  can* 
not  be  had,  successfully  contest  the  introduction  of  a  transcript 
of  the  witness'  testimony.     (Sec.  245-a,  Code  Supp.,  1918.) 
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WITNESSES:     Scope  of  EzamlnatioiL    Prejudicial  error  does  not 

3  result  from  the  curtailment  of  an  examination  relative  to  mat- 
ters bearing  on  credibility,  when  the  matters  have  been  else* 
where  fairly  and  substantially  brought  out.  So  held  as  to  an 
inquiry  as  to  the  quantity  of  liquors  possessed  by  a  party,  and 
as  to  the  extent  of  intoxication. 

C3BIMINAL  LAW:    Improper  Argument  Cured  by  Withdrawal.    An 

4  unwarranted  deduction,  drawn  by  the  county  attorney  in  ar- 
gument from  what  he  claimed  the  defendant's  attorney  had  said 
to  the  jury,  in  argument,  to  the  effect  that  defendant's  counsel 
'knew  that  his  client  was  guilty,  is  non-prejudicial  when  it  ap- 
pears that  the  unwarranted  statement  was  promptly  condemned 
by  the  court  and  promptly  withdrawn  by  the  county  attorney. 

Evans  and  Salingeb,  JJ.,  dissent  as  to  the  effect  of  the  lan- 
guage used  by  the  county  attorney. 

Appeal  from  Guthrie  District  Court, — J.  H.  Applegate, 

Judge. 

January  20,  1919. 

Rehearing  Denied  April  10, 1919. 

The  defendant  wb8  convicted  of  the  crime  of  perjury, 
and  appeals. — Affirmed. 

W.  D.  MiUigan,  for  appellant. 

H,  M,  Eavner,  Attorney  General,  and  F.  C,  Davidson^ 
Assistant  Attorney  General,  for  appellee. 

Ladd,  C.  J. — I.  The  accused  is  charged  in  the  indict- 
ment with  having  sworn  falsely  before  the  grand  jury,  in 
an  investigation  then  pending  wherein  Daisy  Graver  and 
May  Lynch  also  were  charged  with  having  Gommitted  per- 
jury, in  that  he  then  swore  that  he  was  not  present  at  cer- 
tain times  and  places  with  said  women,  whereas  he  was,  in 
fact,  then  and  there  present ;  that  he  had  not  seen  said  wo- 
men before  that  night,  and  started  from  the  fair  ground  at 
about  11  o'clock,  and  found  his  car,  lighted,  standing  in  the 
road ;  that  he  didn^t  know  that  the  said  women  were  there 
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with  the  boys,  and  other  details  not  necessary  to  enumer- 
ate, whereas  he  had  seen  them  before  that  night,  did  not  so 
state,  and  knew  they  were  there  with  said  boys,  etc 

The  evidence  bearing  upon  the  defendant's  guilt  was  in 
sharp  conflict,  and  for  this  reason  the  verdict  ought  not  to 
be  disturbed. 

II.  In  his  opening  statement,  the  county  attorney  said: 
"This  matter  was  investigated  by  the  grand  jury,— I 

do  not  know  just  what  term, — ^and  an  indictment  waa 
brought  against  Mr.  Nagel  for  soliciting  for  the  purpose  of 

prostitution.      (Counsel   for  defendant  ob- 

^*  non^rejudidAT '   J^*^  *^  *^®  *^  incompetent,  irrelevant,  and 
opening  state-     immaterial  to  the  presentation.    Court:  Bie 

court  is  unable  to  say  at  this  time  just  how 
much  of  this  is  necessary,  to  the  end  that  the  jury  may  un- 
derstand the  connection.  The  fact  that  he  was  so  indicted 
would  have  no  bearing  on  the  guilt  or  innocence  of  the  de- 
fendant in  this  case,  except  as  it  may  be  historical.)" 

The  offense  mentioned  rested  on  the  transaction  con- 
cerning which  defendant  is  alleged  to  have  testified  falsely, 
and  in  the  prosecution  of  which,  as  we  understand  the  rec- 
ord, these  women  were  accused  before  the  grand  jury,  and 
in  the  investigation  of  which  the  accused  is  said  to  have  com- 
mitted perjury.  If  so,  the  recital  was  not  improper,  but 
necessary  to  a  full  understanding  of  the  situation  by  the 
'  jury.  Other  statements  were  in  line  with  the  above,  and  for 
like  reason  were  not  objectionable. 

III.  This  was  the  third  trial  of  the  case.  On  a  formtf 
trial,  Marion  Rape  testified ;  but,  though  subpoenaed  at  this 
trial,  failed  to  appear,  being  detained  at  Camp  Grant,  near 

Bockford,   Illinois.     The  State  introdneed 

^'  pShT^f''  a<>^ '    ^^^  ^"^^  *°  evidence  a  transcript  of  hia  en- 

S55t  w^toSSSi.      d&ace  given  at  the  previous  trial,  the  conrt 

overruling  an  objection  as  incompetent,  im- 
material, and  irrelevant,  and  for  that  the  defendant  is  not 
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uow  confronted  by  the  witness  on  this  trial.  The  objection 
was  overruled,  and  rightly  so.  See  State  v.  Brown,  152  Iowa 
427,  where  the  subject  is  fully  considered,  and  State  v. 
Thomas,  158  Iowa  687. 

IV.  One  Shroyer,  having  testified  to  what  occurred 
near  the  cornfield,  and  that  he,  Rape,  and  otliers  "were 
drinking,  going  out,  and  had  whisky  with  us,"  was  asked, 

^'How  much  did  Rape  have?"    Objection  as 

3.  wiTMcssBs:        innnaterial  knd  incompetent  was  sustained. 

BC0D6    of    GX* 

amtaation.  The  ruling  might  well  have  been  otherwise; 

but,  as  he  subsciquently  testified  that  *^Rape 
had  liquor,"  there  was  no  prejudice,  the  fact  of  carrying 
liquor,  rather  than  the  amount,  being  significant.  The  same 
witness  was  asked  whether  he  was  intoxicated. 

"A.  I  do  not  know  what  you  call  intoxicated.  Q. 
Were  you  under  the  influence  of  liquor?  A.  I  had  been 
drinking, — ^yes,  sir.  Q.  You  know  when  you  are  intoxi- 
cated, don't  you?  A.  Well,  it  is  hard  to  tell.  Lots  of  peo^ 
pie  think  a  man  is  intoxicated  when  he  is  not,  and  lots  think 
he  is  not  when  he  is.  Q.  Was  your  judgment  impaired? 
(Objection  as  incompetent  was  sustained)." 

The  only  possible  bearing  of  such  inquiry  was  on  the 
credibility  of  the  witness.  How  far  an  examination  of  this 
kind  shall  be  pursued  is  largely  a  matter  of  discretion,  and 
-we  are  of  opinion,  in  view  of  the  previous  answers  of  the 
\%itness,  that  there  was  no  abuse  thereof  in  limiting  it  by 
excluding  further  inquiry  along  the  line  being  pursued.  A 
somewhat  similar  ruling  on  a  question  propounded  to  Badger 
has  our  approval. 

V.  After  the  evidence  had  been  introduced,  the  county 
attorney,  in  his  oj)ening  argument  to  the  jury,  said  that: 

"Deep  down  in  Mr.  Milligan's  heart,  he  knows  the  de- 
fendant is  guilty,  and  I  will  now  tell  you  how 

4.  Criminal  law:    i^^^  j^jjg  g^id  it  to  me."    Here,  counsel  for  de- 

Improper  argii-  ' 

wftbdrawal.  ^'^      fendant  objected  to  "this  language  as  im- 
proper, and  a«  misconduct  of  counsel,  and 

Vol.  185  Ia. — 68 
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prejudicial  to  defendant,  and  a  statement  that  no' prosecut- 
ing attorney  should  make,  in  addressing  a  jury  in  a  criminal 
case.  Mr.  Taylor  (county  attorney) :  I  want  to  say  that 
I  added  to  that,  'and  how  he  told  it  to  the  jury/  and  I  in- 
tended to  make  reference  to  something  that  occurred  before 
the  court  in  this  trial.  Mr.  Milligan :  I  deny  that  he  made 
that  statement.  Mr.  Taylor:  The  jury  will  know  whether 
I  did  or  not.  Court :  \  The  court  will  say  this,  to  complete 
the  record,  that  Mr.  Taylor  did  make  the  statement  *that  Mr. 
Milligan  knew  deep  down  in  his  heart  that  Mr.  Nagel,  this 
defendant,  was  guilty,'  and  then  went  on  to  say  'and  he  said 
it  to  me,'  or  in  substance  that,  and  just  at  that  point  he  was 
interrupted,  so  that  the  court  is  unable  to  say  what  further 
remarks  the  county  attorney  was  about  to  make  to  the  jury. 
To  the  end,  therefore,  that  he  may  be  put  in  the  attitude  of 
what  he  intended  to  say,  he  will  be  permitted  by  the  conrt 
to  finish  it,  and  1  will  paiis  on  the  matter  then.  Mr.  Taylor: 
I  will  state  that  my  recollection  of  what  I  said  was  that  I 
will  tell  the  jury  how  he  told  it  to  me  and  how  he  told  it  to 
you.  Court:  You  may  finish  your  statement.  Mr.  Taylor* 
In  Mr.  Milligan^s  opening  statement  to  you  gentlemen,  he 
did  not  say  to  you  that  the  facts  are  so  and  so,  and  def^id- 
ant  will  prove  so  and  so,  he  said  to  you  gentlemen  that  Mr. 
Nagel's  story  is  so  and  so.  That  is  what  I  meant  to  say. 
Court:  Now,  gentlemen  of  the  jury,  I  think  Mr.  Taylor 
should  withdraw  from  his  statement  the  statement  that  he 
made  that  Mr.  Milligan  knows,  deep  down  in  his  heart,  that 
his  client  is  guilty.  I  think  that  is  not  a  proper  statement 
for  the  county  attorney  to  make,  and  in  your  consideration 
of  this  case,  you  gentlemen  ought  not  give  it  any  weight  at 
all.  Mr.  Taylor :  Upon  the  suggestion  of  the  court,  I  will 
withdraw  it.  Court :  The  other  statement,  I  think,  is  not 
out  of  the  road  in  the  argument.  Mr.  Taylor :  I  will  with- 
draw it ;  I  will  say  frankly  I  did  not  know  it  was  improper. 
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Court :    I  hardly  think  it  proper  for  the  jury  to  take  it  into 
consideration." 

It  will  be  observed  that  the  court  admonished  the  jury 
to  take  no  heed  of  what  Taylor  said  of  what  Milligan  be- 
lieved in  his  heart,  and  that  Taylor  withdrew  that  part  of  the 
statement.  To  charge  counsel  for  the  other  side  with  want 
of  sincerity  in  presenting  such  defense  as  the  accused  may 
have,  does  not  rise  to  the  dignity  of  argument,  would  be  un- 
fair, and  ought  never  to  be  indulged  in ;  but  we  think  that, 
even  if  what  Taylor  said  be  construed  as  so  charging,  the 
court's  condemnation,  together  with  the  prompt  withdrawal 
of  what  was  said,  precluded  all  possible  prejudice.  We  en- 
tertain more  doubt  as  to  what  followed :  "And  I  will  tell 
you  how  he  said  it  to  me."  This  plainly  indicated  that  some- 
thing was  to  be  added,  and,  though  he  was  then  interrupted, 
the  court  allowed  the  county  attorney  to  add  what  he  was 
about  to  say,  and  this  is  what  it  was : 

"And  I  will  tell  the  jury  how  he  told  it  to  me  and  how 
he  told  it  to  you.  In  Mr.  Milligan's  opening  statement  to 
you,  gentlemen,  he  did  not  say  to  you  that  the  facts  are  so 
and  so  and  defendant  will  prove  so  and  so.  He  said  to  you 
gentlemen  that  Mr.  Nagel's  story  is  so  and  so." 

This  statement  also  was  withdrawn,  and  the  court  held 
it  not  proper  for  the  jury's  consideration. 

Tlie  jury  could  not  have  been  misled  by  what  occurred. 
The  county  attorney  did  not  pretend  to  have  any  ground  for 
what  he  said  of  Milligan,  other  than  that  the  latter,  in  mak- 
ing the  opening  statement,  did  not  say  what  the  facts  were, 
and  he  would  prove,  but  merely  declared  what  defendant's 
story  would  be.  This  distinction  was  too  fine  on  which  to 
deduce  what  Milligan  may  have  known  down  deep  in  his 
heart,  and,  of  course,  was  not  good  argument.  Nor  would 
any  juror  of  fair  intelligence  be  likely  to  have  so  regarded 
it.  The  opening  statement  of  defendant's  counsel,  however, 
was  made  in  the  orderly  course  of  the  trial,  and  was  fair 
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matter  of  comment  in  the  arguments  following  the  intro- 
duction of  evidence.  It  was  made  to  the  jury,  and  apprised 
the  county  attorney,  as  well  as  the  court,  of  the  nature  of 
the  defense  to  be  interposed.  To  say,  then,  that  defendant's 
attorney  said  what  he  did  say  to  the  jury  and  to  the  connty 
attorney  was  not  aside  from  the  fact,  and  the  only  error 
was  in  the  latter's  deduction  of  the  situation  in  Milligan's 
heart.  What  counsel  for  the  defense  may  have  believed  con- 
cerning defendant's  guilt  or  innocence  was  entirely  imma- 
terial, and  had,  and  should  have  had,  no  bearing  on  the 
case.  Nor  do  we  think  it  did,  for  that  no  sensible  juror  would 
have  drawn  the  inference  the  county  attorney  suggested,  and 
the  latter  withdrew  the  same,  and  the  court  admonished  the 
jury  to  give  the  matter  no  consideration. 

Other  rulings  are  not  fairly  debatable,  and  for  this  rea- 
son, are  approved  without  discussion. — Affirmed. 

Gaynoe,  Preston,  and  Stevens,  JJ.,  concur. 

Evans,  J.  (dissenting).  I  cannot  agree  with  Division 
V  of  the  opinion.  In  his  address  to  the  jury,  the  county  at- 
torney said: 

(1)  "Deep  down  in  Mr.  Milligan's  heart,  he  knows  the 
defendant  is  guilty,  and  (2)  I  will  tell  you  how  he  has  said 
it  to  me." 

On  objection  by  defendant,  the  court  struck  out  part 
(1)  and  approved  imrt  (2)  as  "not  out  of  the  road^'  [way]. 

I  think  part  (2)  was  even  more  objectionable  than  tlie 
first  part,  and  should  have  been  condemned,  promptly  and 
unequivocally.  The  attempted  explanation  by  the  county  at- 
torney of  what  he  intended  to  say,  availed  nothing  and  ex- 
plained nothing.  The  attempted  explanation  was  itself  im- 
proper, and  should  not  have  been  permitted.  It  only  int«isi- 
fled  the  prejudice.  No  explanation  could  justify  the  stat^ 
ment  actually  made.  Later,  the  explanation  was  itself  with- 
drawn by  the  county  attorney.  But  the  objectionable  state^ 
ment  remained  in  the  record,  with  the  express  approval  of 


Apr.  1919]      Trotter  v.  Chicago,  R.  I.  &  P.  R.  Co.      1045 

the  court.  Such  statement  implied  that  the  attorney  for. 
defendant  had  privately  confided  to  the  county  attorney  his 
conviction  of  his  client's  guilt 

If  it  were  open  to  us  to  presume  a  finding  of  fact  in  sup- 
port of  the  ruling  of  the  court,  we  might  presume  that  the 
defendant  failed  to  satisfy  the  court  that  the  statement  ob- 
jected to  was,  in  fact,  made.  But  the  court  expressly  found, 
as  a  fact,  that  such  statement  was  made.  We  are  compelled, 
therefore,  either  to  approve  or  to  disapprove  as  prejudicial 
snch  statement  by  the  county  attorney. 

Salinger,  J.,  concurs  in  this  dissent. 


W.  T.  Trottbr,  Administrator,  Appellant,  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  Appellee. 

RATTtBOADS;    Negligence — ^Trespasseiaft— Only  Daty  Hot  to  Injure 

1  WlUfnlly  or  Wantonly.    No  duty  toward  a  trespasser  arisee  until 

he  is  actually  seen  in  a  position  of  peril,  and  the  extent  of  the 
duty  then  is,  not  to  injure  him  wantonly  or  willfully,  and  to  do 
everything  that  can  reasonably  be  done  to  avoid  Injuring  him. 

TRIAL:    Direction    of    Verdict — ^Review — Favorable    Inferences    to 

2  Losing  Party.  In  determining  whether  a  verdict  was  rightfully 
directed,  it  is  the  duty  of  the  Supreme  Court  to  give  the  party 
against  whom  the  verdict  has  been  directed,  the  most  that  can 
reasonably  be  claimed  for  the  effect  of  his  testimony  ajid  the 
inferences  therefrom. 

RAUiEOADS:    Negligence — Trespassers — ^Duty  to  Warn   after  Dis- 

3  covering  Peril.  Where  a  trespasser  was  seen  in  such  a  place  that 
there  was  no  reason  to  anticipate  his  going  on  the  railway  track, 
there  was  no  negligence  in  not  slowing  up  the  train  or  giving  him 
warning. 

Appeal  from  WctsMngton  District  Court, — John  F.  Talbott, 

Judge. 

April  10,  1919. 

The  trial  court  instructed  a  verdict  in  favor  of  the  de- 
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fendant.  It  sustained  a  motion  to  direct  verdict,  generally. 
Its  action  must  be  sustained  here  if  any  of  the  grounds  of 
the  motion  were  well  taken.  Plaintiff  contends  that  none  of 
them  were. — Affirmed. 

Gib807i  d  Davis  and  C7^a«.  A.  Deicey,  for  appellant. 

F.  W.  Sargent,  Eichcr  d  Liringston,  and  Robert  J.  Ban- 
nister,  for  a])pellee. 

Salinger,  J. — I.  The  i)etition  alleges  tiiat  the  plain- 
tiff's decedent  was  walking  along  and  upon  defendant's  rail- 
road track  in  the  town  of  Ainsworth,  in  a  westerly  direc- 
tion, and  in  walking,  followed  the  main  track;  that,  while 
so  walking  along  and  upon  the  track,  he  was  approached 
from  the  rear  by  a  passenger  train  of  the  defendant;  that 
the  engineer  and  other  employees  of  defendant  in  charge  of 
the  train  saw  him  on,  along,  and  upon  the  track  over  which 
the  train  was  about  to  ptiss,  and  in  position  of  danger  from 
the  approaching  train;  that  the  employees  had  knowledge 
decedent  did  not  hear  or  know  of  the  approach  of  the  train, 
knew  that  a  strong  wind  was  blowing  from  the  place  where 
the  train  was  toward  where  decedent  was  walking,  knew 
that  this  wind  hindered  decedent  from  hearing  the  noise 
of  the  approach  of  the  train ;  that  they  saw  decedent  in  a 
position  of  danger  in  plenty  of  time  to  have  given  warning, 
and  to  permit  decedent  to  reach  a  place  of  safety;  tliat  the 
employees  had  the  means,  opportunity,  and  ability  to  give 
warning  and  notice  of  the  approach  of  the  train  after  thej 
saw  decedent,  and  if  they  had  used  these  means,  it  wonW 
have  enabled  decedent  to  reach  a  place  of  safety ;  that  the 
employees,  having  seen  decedent  in  a  position  of  danger,  and 
having  full  knowledge  of  his  peril,  negligently  failed  to  give 
any  warning  of  the  approach  of  the  train,  n^ligently  failed 
to  slacken  the  speed  of  the  train,  or  to  make  any  attempt  to 
protect  decedent;    that  they  willfully  and  wantonly  and 
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with  gi*os6  carelefianess  and  negli^ence^  as  aforesaid,  ran 
upon  and  against  decedent,  and  so  the  train  struck  him  from 
behind  and  caused  his  death ;  and  that  the  failure  to  blow  a 
whistle  or  give  any  alarm  of  the  approach  of  the  train,  after 
seeing  decedent  in  a  position  of  danger,  was  grossly  negli- 
gent, careless,  willful,  and  wanton,  and  was  the  direct  cause 
of  the-killing  of  decedent. 

The  decedent  of  the  plaintiff  was  confessedly  a  tres- 
passer. There  was  no  duty  on  the  defendant  to  slacken  the 
si>eed  of  its  passenger  train,  or  to  give  an  alarm  by  bell, 

whistle,*  or  otherwise  to  protect  possible  tres- 
1.  Railroads  :         passes.    In  other  words,  there  was  no  duty 

l!16ffliffGDC6  * 

trespassers:         to  anticipate  that  there  would  be  a  tres- 

only  duty  not  , ,       . ,  j  •      xu    x 

to  injure  will-     passer  on  or  near  the  track,  and  in  that  an- 

fuUy  or  wan-  ...  ,     , 

toniy.  ticipation  to  slacken  speed  or  give  warn- 

ing. There  was  no  duty  towards  this  tres- 
passer until  he  was  actually  seen  in  a  position  of  peril. 
When  thus  seen,  there  was  a  duty  not  to  injure  him  wan- 
tonly or  willfully,  and  a  duty  to  do  everything  that  could  in 
reason  be  done,  after  his  peril  was  perceived,  to  avoid  injur- 
ing hira.  This  is  the  extent  of  the  duty,  even  where  the  tres-  . 
passer  is  an  infant,  who  cannot  be  charged  with  contribu- 
tory negligence.  Papich  v.  Chicago,  M,  d  St,  P,  R,  Co,,  183 
Iowa  601,  and  cases  therein  cited.  In  that  case,  it  is  said : 
"Since  no  duty  to  the  trespasser  arises  until  he  is  actu- 
ally seen,  it  follows,  of  necessity,  no  care  is  due  him  before 
his  peril  is  known.  On  that  theory  the  general  rule  has 
been  worked  out  that  an  owner  of  property  trespassed  upon 
is  not  liable  for  an  injury  resulting  from  the  trespass,  merely 
because  care  mi^t  have  successfully  guarded  against  such 
injury;"  that,  until  the  trespasser  is  seen  in  a  i)Osition  of 
peril,  there  is  no  duty  to  give  warning;  that  the  railroad 
need  not  take  into  consideration  that  there  may  be  tres- 
passers on  its  line;  that  it  "owes  the  trespasser  no  duty, 
and  is  not  required  to  be  on  the  lookout  for  him." 
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It  becomes  plain,  then,  that  the  essence  of  the  petition 
is  its  charge  that  the  defendant,  after  it  knew  the  trespasser 
to  be  in  a  position  of  peril,  wantonly  refrained  from  all  at- 
tempts to  avoid  injuring  him,  though  successful  attempts 
might  have  been  made.  Therefore,  whether  there  was  any- 
thing to  go  to  the  jury  on  depends  wholly  upon  whether  a 
jury  would  have  been  warranted  in  finding  that  this  charge 
was  true.  It  dpes  not  matter  that  no  warning  was  given, 
nor  that  the  speed  of  the  train  was  not  slackened.  The  rigbt 
to  go  to  a  jury  depends  upon  whether  there  is  any  substan- 
tial evidence  that  the  engineer  knew  the  trespasser  was  in 
a  place  of  peril,  and  with  that  knowledge  failed  to  use  means 
at  hand  which  would  have  saved  the  trespasser  from  injury. 

No  one  speaks  from  personal  knowledge  as  to  just  what 
the  situation  was  at  the  very  instant  when  the  train  struck 
decedent.  One  Woodbum  did  not  see  decedent  until  just 
before  the  latter  was  struck.  This  witness  is  unable  to  say 
whether  decedent  was  walking  on  the  track,  or  at  the  side 
of  the  track  in  a  path  parallel  with  the  track.  If  decedent 
was  walking  on  this  path,  the  oncoming  train  could  not  in- 
jure him,  and  seeing  him  there  would  not  be  seeing  him  in 
a  place  of  peril.  His  position  could  become  perilous  only 
if  he  left  the  path,  climbed  a  rise  of  some  18  inches,  and  then 
turned  north  and  went  upon  the  track.  Wheeler  was  some 
150  feet  from  the  place  where  the  accident  occurred.  He 
says  he  saw  a  hat  that  moved  west  as  the  train  came  on, 
and  that  "it  did  not  look  like  it  (the  hat)  moved  very  much 
toward  the  track.  The  hat  looked  to  be  four  or  five  feet 
north  of  the  north  rail  of  the  track,  before  it  (the  hat)  moved 
south,  as  I  have  described."  Assuming  for  the  plaintiff  that 
Wheeler  is  describing  the  decedent,  all  that  plaintiff  may 
elaim  from  this  testimony  is  that  decedent  was  walking  on 
the  path,  when  first  seen  by  the  witness,  and  that  then  he 
seemed  to  turn  toward  the  track.  All  the  remaining  testi- 
mony consists  of  statements  said  to  have  been  made  by  the 
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engineer.  Woodbum  testifies  that,  in  talking  to  him  about 
the  accident,  the  engineer  said,  "It  seemed  just  like,  an  in- 
stant before  the  engine  got  there,  he  stepped  on  a  stone  and 
tripped  toward  the  engine,  is  the  way  it  looked  to  me;"  that 
the  engineer  had  seen  the  man  before,  but  "supposed  he 
would  get  out  of  the  way ;  he  supposed  he  was  far  enough 
away  so  he  would  not  hit  him."  On  cross-examination, 
Woodbum  says  that  what  the  engineer  told  him  was  that 
the  engineer  saw  the  man, — ^tliought  he  was  far  enough  away 
that  he  would  not  hit  him;  that  he  was  walking  beside  the 
track,  and  it  seemed  to  the  engineer  that,  just  as  he  got  up 
to  him,  he  stumbled,  or  stepped  toward  the  track. 

According  to  the  witness  Smylie,  the  engineer  said  he 
saw  "the  man  walking  in  the  path  along  the  right  of  way, 
and  he  was  not  in  any  danger  until  he  came  within  an  en- 
gine's length  of  him.  He  seemed  to  stumble  sidewise  in  front 
of  the  engine."  According  to  Woods,  the  engineer  said  he 
saw  the  man  "w^alking  along  the  side  of  the  track,  and  that 
he  stumbled  toward  the  train ;  that  he  was  walking  in  that 
path  ahead  of  the  train,  and  he  stumbled  toward  the  train 
and  the  timber, — the  cross-timber  on  the  engine;  that  he 
saw  the  man  walking  in  this  path.  When  it  got  close  to 
him,  he  tripped  or  stumbled  toward  the  engine." 

On  determining  whether  a  verdict  was  rightly  directed 
against  a  party,  it  is  our  duty  to  give  that  party  the  most 
that  can  reasonably  be  claimed  for  the  effect  of  his  testimony 

and    inferences    to    be    drawn    therefrom. 
2.  Trial:  direc-      When  we  do  SO  here,  what  have  we?    The 

tlon  of  ver- 
dict: review:       utmost  of  it  is  that  a  man  was  seen  walking 

favorable   in-  ° 

fn^Da?!  ^  *^*     ahead  of  an  oncoming  train,  on  a  path  be- 
side the  track,  and  where  he  was  safe;  that, 
when  the  train  was  practically  up  to  him,  he  left  the  path 
and  went  upon  the  track,  and  did  this  without  giving  any 
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indication  that  he  intended  leaving  the  path 
8.  Railroads  :  for  the  track.    We  are  unable  to  find  in  this 

negligence : 

trespassers:         anv  evidence  of  a  wanton  failure  to  give 

duty  to  warn  *^ 

*Sg  peril?®^*''      warning.    All  that  was  seen  during  the  time 

when  warning  might  have  been  effective  was 
a  trespasser  in  a  safe  place.  It  was  not  negligence  in  that 
situation  to  refrain  from  giving  warning  or  to  slow  up  the 
train.  It  all  comes  to  this:  How  can  it  be  said  there  was 
the  wantonness  which  enables  a  trespasser  to  recover,  when 
he  went  from  a  place  of  safety  upon  the  track,  so  suddenly 
that  no  diligence  on  part  of  the  train  crew  could  save  him? 
As  said,  we  think  the  Papich  case,  supra,  quite  fully  rules 
this  case.  Sandcll  v,  Des  MoUies  City  R.  Co.,  184  Iowa  525, 
gives  some  support  to  the  action  of  the  trial  court  That 
was  a  case  where  a  woman  in  a  buggy  drove  by  the  side  of 
a  street  car  track,  and  parallel  with  the  direction  in  which 
a  car  was  approaching  on  that  track.  She  would  have  re- 
mained in  safety,  had  she  continued  in  the  direction  she  was 
going  when  the  street  car  crew  saw  her;  but  without  warn- 
ing, she  suddenly  turned,  and  went  across  the  track.  We 
think,  too,  .that  Waltef^s  v,  €.,  R.  L  d  P.  R,  Co,,  41  Iowa  71, 
at  76,  gives  more  or  less  suppoi^  to  the  direction  of  this  ver- 
dict. And  see  Oaks  v.  Chicngo^  R.  /.  d  P.  R,  Co.,  174  Iowa 
648.  All  that  we  can  find  in  Clemens  v.  Chicago,  R.  I.  d  P. 
R.  Co.,  163  Iowa  499,  is  that,  when  applied  to  the  record 
here,  about  all  that  it  accomplishes  is  to  hold  that  the  doc- 
trine of  last  clear  chance  has  no  application  in  this  case. 
And  it  is  our  opinion  that  that  doctrine  is  not  involved  here. 
The  case  of  ChHstiansen  v.  IlUnois  Cent.  R,  Co.,  140  Iowa 
345,  is  not  applicable,  because  in  that  case  no  trespasser  is 
involved. 

On  the  whole,  we  are  satisfied  that  the  court  rightly  in- 
structed a  verdict  for  the  defendant. — Affirmed. 

Ladd,  C.  J.,  Evans  and  I*4ieston,  JJ.,  concur. 
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City  op  Oskaloosa,  Appellee,  v.  Joseph  Boyd,  Appellant. 

PLEADING:  Estoppel— Unassailed  Plea^Point  Baised  Sua  Sponte. 
Proof  of  the  plea  that  there  had  been  a  full  settlement  of  all 
matters  involved  in  a  cross-petition  which  was  in  no  way  chal- 
lenged in  the  trial  court,  made  a  defense,  even  though,  on  chal- 
lenge, such  plea  would  have  been  held  insufficient;  an^  the  Su- 
preme Court  will,  on  its  own  motion,  raise  the  point' that  the 
fact  that  the  plea  is  insufficient  presents  no  reversible  error. 

Appeal  from  Mahaska  District  Court. — pToun   F.  Talbo'i^i, 

Judge. 

April  11,  1919. 

The  plaintiff,  city  of  Oskaloosa,  brought  a  suit  in  eq- 
uity, (lemandiiig  the  reformation  of  a  certain  agreement  of 
^  settlement  that  had  been  entered  into  between  the  parties. 
Its  petition  was  dismissed,  and  it  does  not  appeal.  The  de- 
fendant filed  a  cross-bill,  aisserting,  in  effect,  that  the  city 
had  injured  him  by  maintaining  a  described  nuisance,  and 
he  prayed  that  an  injunction  issue  to  restrain  the  further 
continuance  of  the  allied  nuisance.  Issue  was  joined  on 
this  cross-petition.  It,  too,  was  dismissed.  Each  party  was 
adjudged  to  pay  half  the  costs. — Affirmed, 

C.  C.  OrviSf  for  appellant. 

McCoy  &  McCoy,  for  api)ellee. 

Balinuer,  J. — I.  The  brief  for  appellant  b^ins  with 
the  caption  "Statement  of  the  case."  This  is  followed  by 
s^omc  four  pages  of  print.  Then  comes  the  caption,  "Brief." 
This  brief  cites  a  very  large  number  of  cases,  and  fills  some 
nine  pages  of  print,  without  subdivision  of  any  sort.  It 
seems  to  deal  wholly  with  the  law  of  injunction,  as  applied 
to  restraining  nuisances.  No  ^'Errors  relied  on  for  rever- 
sal" are  set  out.    The  one  thing  that  is  outstandingly  clear 
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as  to  the  presentation  on  part  of  appellant  is  that  it  wholly 
ignores  one  issue  tendered  by  appellee.  As  said,  the  crosa- 
bill  complains  of  a  described  nuisance,  and  demands  tiiat 
its  further  continuance  be  restrained.  The  city  answered 
with  a  general  denial,  and  allied  affirmatively  that  the  par- 
ties had  made  a  settlement  in  ftill  as  to  all  the  matters  as- 
serted by  the  cross-bill.  By  reference,  Exhibit  A,  attacheil 
to  the  original  petition  of  the  city,  is  made  a  part  of  its 
answ^er  to  the  cross-bill.  This  exhibit,  purports  to  evidence 
a  settlement  between  the  parties.  The  appellant  is  not  alone 
in  ignoring  this  issue  of  settlement,  or  accord  and  satisfac- 
tion. Appellee,  too,  makes  no  reference  to  the  settlement 
which  it  had  pleaded.  Now,  the  decree  dismisses  the  cross- 
petition  on  the  merits,  and  stops  at  that.  It  is  self-evident 
that  such  dismissal  may  rest  upon  finding  said  claim  of 
settlement  to  be  established.  In  analogy  to  the  appellate 
rule  dealing  with  sustained  objections,  it  is  immaterial  what 
argument  the  appellee  makes  in  support  of  the  decree.  If 
there  be  any  good  reason  why  the  decree  should  be  affirmed, 
there  can  never  be  a  reversal  merely  because  the  appellee 
makes  no  argument  in  support  of  the  decree,  or  makes  a 
poor  one. 

Now,  the  city  pleaded  there  had  been  a  full  settlement 
of  all  matters  involved  in  the  cross-petition,  and  in  support, 
made  reference  to  a  described  stipulation,  attached  to  its 
original  petition.  Assume,  for  the  sake  of  argument,  that 
said  stipulation  did  not  work  the  settlement  asserted.  If 
so,  this  plea  constituted  no  defense.  But  defendant  in  no 
way  and  at  no  time  challenged  the  sufficiency  of  the  plea,  or 
as  much  as  made  claim  that  said  stipulation  did  not  effect 
what  the  city  claimed  for  it.  It  would  seem  that  no  such 
claim  is  made  even  now.  It  is  settled  in  this  court  that,  if 
the  plea  be  not  challenged  below,  proving  the  plea,  as  made 
makes  a  cause  of  action  or  defense,  respectively,  even  though, 
on  challenge,  such  plea  could  be  held  to  be  insufficient.    This 


Apr.  1919]  Ellbb  v.  Ellbb.  1053 

we  have  decided  so  often  that  we  pretermit  citation.  Time, 
appellee  has  said  nothing  about  the  failure  to  attack  the 
pleading.  Bnt  we  have  heW  that,  to  save  the  judgment,  we 
will  raise  such  a  point  on  our  own  motion ;  that,  when  the 
decree  rests  on  proof  of  an  unchallengea  plea,  the  fact  that 
the  plea  is  insuflScient  presents  no  reversible  error.  See 
Eeiman  v.  Felder,  178  Iowa  740. 

II.  Both  parties  make  some  claim  that  there  is  an  es- 
toppel by  former  adjudication.  We  are,  in  some  doubt 
whether  the  claim  of  either  is  tenable.  But  our  holding  that 
the  plea  of  settlement  is  established^  ends  the  case  for  the 
appellant.  Therefore,  we  do  not  determine  whether  said 
claims  are  or  are  not  tenable.  In  view  of  this  conclusion,  it 
is  unnecessary  to  determine  whether  defendant  has  proved 
the  all^ations  of  his  cross-petition.  We  have,  however, 
given  this  last  question  some  consideration,  and  feel  satisfied 
that,  on  reasonable  allowance  for  the  advantage  possessed 
by  the  trial  court  in  determining  this  question  of  fact,  we 
would  not  be  justified  in  reversing  on  the  ground  that  de- 
fendant had  so  proved  the  nuisance  charged  by  him  as  that 
the  decree  appealed  from  is  contrary  to  the  weight  of  the 
evidence.    The  decree  will  stand — Affirmed. 

Ladd,  O.  J.,  Evans  and  Preston,  JJ.,  concur. 


Josephine  T.  Ellbb,  Appellee,  v.  Oiibstbr  J.  Eller, 

Appellee,  et  al.,  Appellants. 

APPEAL  AND  EBBOB:    Bight  of  Appeal-astatatory.    The  right  of 

1  appeal  is  purely  statu toiY,  and  no  constitutional  right  thereto 
exists. 

APPEAL  AND  EBBOB:    Bight  of  Appeal— WltneflB  to  Perpetuate 

2  Testimony.  Under  Sections  410O,  4101,  •Code,  1897,  a  person  sum- 
moned as  a  witness  in  a  proceeding  to  perpetuate  testimony  un- 
der Section  4718,  Code,  1897,  cannot  appeal  from  an  order  of  the 
court  refusing  to  set  aside  an  order  for  his  examination. 
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Appeal  frofn  Folk  District  Court. — Lawbdncb  DbGrapf, 

Judge. 

April  11,  1919. 

The  opiniou  states  the  caae. — Dismissed, 

H,  L,  Bump,  for  appellants. 

Chester  J,  Eller,  Parsons  &  Mills,  and  MUler  d  WaUing- 
ford,  for  appellees. 

Stevens,  J. — The  defendant  Chester  J.  Eller,  and  plain- 
tiff, Josephine  T.  Eller,  were  formerly  husband  and  wife 
Plaintiff  brought  an  action  for  divorce,  which  was  granted 
in  1915.  The  decree  awarded  the  custody  of  Ariel  Ann  El- 
ler, a  minor  child  of  the  marriage,  to  the  plaintiff.  Later, 
defendant  applied  for  and  obtained  a  modification  of  tte 
decree,  granting  him  the  privil^e  of  visiting  and  being  yis- 
ited  by  the  child  at  least  once  each  week,  and  further  order- 
ing that  neither  party  should  remove  the  child  from  the  ju- 
risdiction of  the  court.  On  April  26,  1918,  appellee  herein 
applied  to  the  court  for  and  obtained  an  order  for  the  per 
petuation  by  deposition  of  the  testimony  of  M.  M.  Schouboe 
and  G.  W.  Schouboe,  the  same  to  be  taken  on  May  9, 1918, 
after  five  days'  notice.  The  former  wife,  plaintiff  in  the 
divorce  case,  whom  defendant  charges,  in  his  application 
for  a  modification  of  the  decree  and  to  perpetuate  testi- 
mony, with  secretly,  and  in  violation  of  the  order  of  the 
.  court,  taking  the  minor  child  of  plaintiff  and  def«idant  be- 
yond the  jurisdiction  of  the  court,  and  thereby  depriving 
defendant  of  the  priril^e  of  visiting  said  child,  as  allowed 
by  the  decree,  was  not  served  with  notice  of  this  applioa- 
tion;  but  the  court  appointed  an  attorney  to  examine  the 
same  and  file  cross-interrogatories,  if  found  advisable.  Be- 
fore  the  day  arrived  for  taking  said  depositions,  tiie  said 
C.  W.  and  M.  M.  Schouboe  appeared  in  court  and  filed  a 
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motion,  in  which  they  style  themselves  as  interveners,  but 
which  is,  in  fact,  a  motion  to  qnash  and  set  aside  the  order 
of  tiie  court  for  their  examination.  The  grounds  alleged 
therefor  are,  in  substance,  that  both  of  said  parties  are  resi- 
dents of  Polk  County,  in  good  health,  and  available  for  ex- 
amination as  witnesses  when  necessary ;  that  M.  M.  Schou- 
boe  is  the  mother  and  0.  W.  Schouboe  the  brother  of  the 
plaintiflP,  Josephine  T.  Bller;  and  that  the  only  purpose  of 
the  proposed  examination  is  to  harass  and  annoy  them,  and 
to  obtain  information  upon  which  a  proceeding  to  punish 
them  for  contempt  of  court  may  be  based.  A  further  ground 
-apon  which  appellants  asked  that  the  order  for  their  ex- 
amination be  set  aside  was  that  no  sufficient  ground  is  al- 
leged therein  for  their  examination. 

The  court  overruled  the  motion,  and  tlie  said  witnesses, 
otherwise  designated  in  their  motion  as  interveners,  to  can- 
cel the  order  for  their  examination  appeal. 

,  Their  right  to  appeal  is  challenged  by  defendant.  The 
application  upon  which  the  order  for  the  examination  of  ap- 
pellants was  issued,  fully  complies  Mvith  the  provisions  of 

Code  Section  4718,  authorizing  proceedings 

a 

1.  APPEAL  AND         to  r>erpetuate  testimonv.     The  interrogato- 

kbbob:   right  " 

of  |ppeai :  pies  to  be  propounded  to  appellants  are  at- 

tached to  the  application,  as  required  there- 
by. Appellants  are  not  i>arties  to  the  litigation,  have  no 
other  than  a  sympathetic  interest  therein,  and  are  not  oth- 
erwise involved  in  the  application  of  defendant  for  a  modi- 
fication of  the  decree.  No  judgment  can  possibly  be  en- 
tered against  them,  nor  is  the  proceeding  in  any  way  ad- 
verse to  them.  The  court  has  inherent  power  to  compel  wit- 
nesses to  answer  proper  questions  propounded  to  them  in 
a  proceeding  to  take  depositions  and  of  this  character.  Fmn 
r.  Wirmeshiek  Dist,  Ct„  145  Iowa  157.  The  right  of  appeal 
is  purely  statutory,  and  no  constitutional  right  thereto  ex- 
ists.   Eorrdbin  v.  City  of  Iowa  City,  160  Iowa  650;  Thomas 
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i\  Ellidtt,  215  Mo.  598  (114  S.  W.  987)  ;  State  v.  State  B.d 
T.  Co,,  36  Nev.  526  (137  Pac.  400) ;  Mitchell  i>.  Bay  Probate 
Judge,  155  Mich.  550  (119  N.  W.  916). 

Section  4100  of  the  Code  confers  appellate  jurisdiction 
upon  the  Supreme  Court  over  all  judgments  and  decisions 
of  all  courts  of  record,  except  as  otherwise  provided  by  law; 

and  Code  Section  4101  specifies  in  detail 

2.  Appeal  and        ^^om  what  opdefs  an  appeal  to  the  Supreme 

of"appea?f*wit.    Court  will  lie.     Under  neither  section  is  a 

ness  to  perpet-   ,  i  .^^  .  j 

uate  toBtimony.  porsou  Summoned  as  a  witness  m  a  proceed- 
ing under  the  statute  for  the  perpetuation 
of  testimony  authorized  to  appeal  from  an  order  of  the  court 
refusing  to  set  aside  an  order  for  his  examination.  While 
this  question  has  not  previously  been  passed  upon  by  this 
court,  what  is  said  in  Finn  v.  Winneshiek  Dist.  Court,  supra, 
although  a  certiorari  proceeding,  is  pertinent.  We  quote 
from  the  opinion  in  that  case,  as  follows : 

"Even  though  many  of  the  questions  propounded  were 
subject  to  objection  properly  interposed,  which  objection 
would  undoubtedly  have  been  considered  and  made  effective 
upon  the  trial  of  the  case,  this  wa»  no  reason  in  itself  why 
the  witness  should  not  have  answered  them  when  before  the 
commissioner.  It  would  be  intolerable  to  hold  that  a  wit- 
ness whose  testimony  is  being  taken  by  deposition  maj  re- 
fuse to  answer,  have  the  propriety  of  the  question  deter 
mined  by  the  court,  and  upon  an  adverse  ruling  bring  the 
case  to  this  court  on  certiorari,  and  delay  and  prolong  the 
trial  of  the  case  upon  its  merits  indefinitely.  It  has  been 
frequently  held  that  a  witness  cannot  refuse  to  answer  ques- 
tions simply  because  he  deems  them  incompetent  or  irrele- 
vant.^ ^o?  parte  lAvingston,  12  Mo»  App.  80;  DeCamp  v. 
Archibald,  50  Ohio  St.  618  (35  N.  E.  1056)  ;  ThofmOfirHtm 
ton  Co.  V,  Jeffrey  Co.  (C.  C),  83  Fed.  614;  Winder  v.  Diffen- 
derffer,  2  Bland.  (Md.)  166;  Steicart  v.  Turner,  3  Edw.  Ch. 
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(N.  Y.)  458.  Of  course,  if  the  question  calls  for  privileged 
matter,  the  witness  may  decline  to  answer,  subject  to  pro- 
ceedings for  contempt.  Press  Pub.  Co.  v.  Lefferts,  67  N.  J. 
L.  172  (50  Atl.  342) ;  In  re  Bradley,  71  N.  H.  54  (51  Atl. 
264).  Even  if  the  trial  court  were  authorized  to  pass  upon 
the  competency,  materiality,  or  relevancy  of  the  testimony 
upon  the  application  made,  its  decision,  even  though  er- 
roneous, would  not,  for  that  reason  alone,  be  illegal  and  sub- 
ject to  review  upon  certiorari." 

It  may  be  safely  assumed  that  the  court  below  will  not 
compel  appellants  to  ancrwer  questions  the  answers  to 
which  may  tend  to  incriminate  them,  or  which  may  be  oth- 
eri^ise  improper  or  not  permitted  by  the  usual  procedure. 
They  may  refuse  to  answer,  if  they  believe  they  have  legal 
excuse  therefor,  and  upon  proper  application,  if  held  in 
contempt  of  court,  their  l^al  rights  will  be  fully  protected. 
The  appeal  herein  is  not  authorized  by  statute,  and  the  rul- 
ing of  the  court  below,  refusing  to  sustain  the  motion  to  set 
aside  the  order  for  the  examination  of  appellants,  is,  there- 
fore,— A  ffirmed. 

Appeal  dismissed. 

Ladd,  C.  J.,  Evans,  Gaynor,  and  Preston,  JJ.,  concur. 
Weavbb,  J.,  dissents. 


G.   B.  Haddock,  Appellant,  v.  Genevieve  S.  Jacobs  et  al., 

Appellees. 

WHJiS:-   Testamentary  Capacity— Unsoand  Mind — Sufficiency  of  Evi- 

1  dence.    EiVldence  reviewed,  and  held  sufficient  to  submit  to  the 
jury  the  question  of  testator's  capacity  to  make  a  will. 

EVIDENCE:     Opinion  Evidence — Testamentary  Capacity — Discretion 

2  of  Conrt    Testimony  to  the  effect  that  the  decedent  was  very 
nervous,  physically  weak,  and  was  slow  In  answering  questions. 

Vol.  185  I  a.— 07 
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and  that  decedent  had  said  to  the  witness  that  she  (decedent)  did 
not  know  what  she  wanted  to  do  with  her  property,  is  sufBcient 
upon  which  to  base  an  opinion  that  the  testator  was  of  un- 
sound mind,  the  principle  being  recognized  that  the  trial  court 
has  some  discretion  in  admitting  such  testimony. 

EVIDENOE:    Opinion    Bvidence^Hypothetical     Questioiir-Assamp- 

3    tion  of  Facts.    Evidence  in  a  will  contest  reviewed,  and  held  to 

prove  matters  upon  which  hypothetical  questions  were  based,  the 

question  whether  such  facts  had  been  established  being  for  the 

jury. 

Appeal  from  Taylor  District  Court. — H.  K.  Evans,  Judge. 

Apeil  11,  1919. 

This  is  a  will  contest.  The  objections  to  the  probate 
of  the  will  were  that  deceased  was  of  unsound  mind,  and 
that  the  will  was  executed  as  the  result  of  undue  influaice. 
The  case  was  tried  to  a  jury,  which  found  a  general  verdict 
for  the  contestants,  and  answered  two  special  interrogato- 
ries, one  of  which  answers  was  that  undue  influence  was  not 
exercised,  and  the  other,  that  deceased  was  of  such  unsound 
mind  as  to  be  incapable  of  making  a  valid  will.  Judgment 
was  entered,  refusing  probate.  The  proponents  appeal.— 
Affirmed, 

Haddock  d  Son,  for  appellant. 

Flick  d  Flick,  for  appellees. 

Preston,  J. — 1.  The  estate  of  deceased  amounted  to 
from  $2,500  to  |3,000.  Deceased  had  had  some  misunder- 
standing with  her  sister  Genevieve  Jacobs,  one  of  the  con- 
testants, over  the  will  of  a  deceased  sister;  but  the  jury 
could  have  found  from  the  evidence  that  there  had  been  a 
complete  reconciliation,  and  that  nothing  had  occurred  to 
disturb  the  friendly  relations  with  her  mute  brother,  or  two 
nieces,  daughters  of  a  deceased  sister,  and  contestants,  or 
with  another  niece  of  her  husband^s,  of   whom  deceased 
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geemed  to  have  been  very  fond.  It  was  the  expressed  desire 
of  deceased  that  the  last-named  niece  should  have  a  collection 
of  solid  silver  pieces,  which  deceased  and  her  daughter  had 
collected,  each  piece  of  which  was  engraved  with  the  Kersey 
nama  The  two  jwrincipal  beneficiaries  in  the  will  were  neigh- 
bors of  deceased's,  who  had  been  kind  to  her.  The  provisions 
of  the  will,  stated  as  briefly  as  may  be,  are  that,  after  the 
payment  of  debts  and  funeral  expenses,  she  gives  flOO  to 
the  Cemetery  Association,  to  be  invested,  and  the  interest 
applied  in  keeping  up  the  Kersey  lot,  and  provides  for  a 
monument,  to  cost  about  $500;  that  her  books  be  given  to 
the  Benefit  Library  Association,  such  donation  to  be  known 
as  the  Isaac  and  Margaret  Kersey  Donation;  that  the 
dresser  and  bedstead  in  a  certain  room  be  given  to  Mrs. 
Josephine  Ray;  and  that  all  the  rest  and  residue  of  the 
property  be  sold,  and  the  proceeds  be  divided  between  Mrs. 
Josephine  Ray  and  Mrs.  Ella  Keith,  G.  B.  Haddock  to  act 
as  executor.  It  was  signed  by  her  mark,  Sunday,  January 
28,  1917.  She  died  a  few  hours  after  the  will  was  executed. 
She  was  81  years  of  age.  She  had  sustained  a  fractured 
femur,  about  12  weeks  prior  to  her  death,  during  which  time 
she  suffered  intense  pain,  according  to  some  of  the  testi- 
mony, and  took  opiates  to  alleviate  the  pain;  and  contes- 
tants^ evidence  tended  to  show  that  she  had  hallucinations. 
Proponents  placed  two  witnesses  on  the  stJiiid,  in  the  first 
instance,  who  testified  to  the  execution  of  the  will  and  to 
what  was  said  and  done  at  that  time,  and  that  she  was  of 
sound  mind.  At  the  close  of  contestants'  evidence,  propo- 
nent moved  for  a  directed  verdict,  which  was  overruled. 
Thereupon,  proponents  put  in  their  rebutting  evidence,  with- 
out renewing  the  motion  for  a  verdict. 

There  are  but  two  or  three  errors  and  points  relied  upon 
for  reversal.  The  main  proposition  is  as  to  whether  the 
evidence  was  sufficient  to  take  the  case  to  the  jury,  and  to 
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sustain  the  verdict.  We  shall  set  out  the 
1.  Wills  :  tcata-     substance  of  the  testimony,  as  briefly  as  we 

mentary  capac-  "^ ' 

mind"°Buffl°**       ^°'  offered  on  behalf  of  contestants,  and 
^ce,  ^^  *^*'     enough  to  show  that,  even  though  it  was  con- 

tradicted  by  witnesses  for  proponents,  ihete 
was  a  case  for  the  jury.  It  may  be  conceded  that  it  is  a 
border  line  case  on  the  facts.  We  are  not,  however,  the 
triers  of  the  facts.  Had  the  verdict  been  the  other  way,  we 
would  not  be  justified  in  interfering.     A  witriess  testifies 

■ 

that  she  became  acquainted  with  deceased  about  the  middle 
of  November,  1916,  and  did  the  housework,  and  took  care 
of  deceased.    Deceased  was  then  in  bed,  with  a  broken  hip. 
She  staid  until  January  13th.    She  says  that,  the  last  three 
weeks  she  was  there,  deceased  seemed  to  see  different  things, 
in  different  places ;  claimed  there  was  something  there,  and 
that  witness  had  to  take  it  off  of  the  mind  of  deceased. 
Other  times,  she  would  see  things  on  the  wall.    The  18th  of 
January,  1916,  she  said,  was  on  the  mirror  in  front  of  her, 
but  witness  could  not  see  anything.    There  waB  a  vase  o( 
flowers  which  witness  moved,  and  deceased  said  they  were 
still  there,  after  all.     Another  time,  she  thought  she  saw 
Dr.  SoUis,  on  the  motorcycle,  sitting  outside  the  house,  and 
that  he  had  his  hands  over  his  head;   but  the  doctor  was 
not  there.     Deceased  insisted  that  he  was.     Deceased,  suf- 
fered quite  a  good  deal  of  pain  with  her  limb  while  witness 
was  there.    Witness  says  that  Josephine  Ray  was  over  at 
the  home  of  deceased  almost  every  day;   that  she  had  some 
conversation  with  Mrs.  Ray  about  deceased's  making  a  will 
Nora  Thompson  testified  that  she  lived  across  the  street 
from  deceased,  and  visited  her  frequently, — ^nearly  every 
day ;   was  present  when  the  will  was  drawn,  sitting  not  far 
from  the  folding  door  in  the  next  room;    could  distinctly 
hear  what  was  said,  and  was  watching  the  proceedings; 
that— 
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^^Mr.  Haddock  would  ask  Mrs.  Kersey  questions,  and  it 
took  her  some  time  to  answer  them,  and  then  he  suggested 
some  things  to  her,  and  he  says,  *Now  I  want  you  to  just 
tell  your  own  opinion, — I  merely  suggest  these  things  to 
you;'  and  she  would  say,  *Uh  liuh.'  Some  things  she  would 
tell  in  her  own  way,  what  she  wanted,  but  it  took  quite  a 
whi,le.  She  wanted  all  her  books  left  to  the  public  library, 
and  then  she  wanted  some  expenses  set  aside  to  the  Ceme- 
tery Association,  and  for  a  monument.  She  did  not  say 
anything  about  the  bedroom  furniture,  what  she  wanted  to 
do  with  that.    I  heard  that  read  in  the  will." 

When  asked  to  tell  how  that  came  to  be  in  the  will,  she 
says: 

"Well,  Mrs.  Ray  had  i{  written  down  on  a  slip  of  paper, 
and  she  handed  it  to  Mr.  Haddock,  and  he  read  it.  On  the 
slip  of  paper  was,  *I  give  Mrs.  Josephine  Ray  the  bed  and 
dresser  and  its  contents.'  Before  this  was  said,  Mr.  Had- 
dock asked  Mrs.  Kersey  if  she  had  any  relatives  or  friends 
that  she  would  like  to  have  her  property  go  to.  She  hesi- 
tated for  a  while,  and  then  she  said,  *Mrs.  Ray  and  Mrs. 
Keith  have  been  good  to  me.'  Then,  at  that  time,  Mrs.  Ray 
handed  Mrs.  Kersey  the  slip  of  paper.  Well,  that  was  all 
that  was  said.  They  just  jumped  to  the  conclusion  she 
wanted  it  left  to  those  two  ladies.  I  think  that,  if  she  had 
been  given  time,  she  would  have  said  other  people  were  good 
to  her.  Mrs.  Kersey  did  not  say  she  wanted  to  leave  it  to 
these  two  ladies.  She  said  they  had  been  good  to  her.  As 
to  the  balance  of  the  proi)erty,  the  home  and  that  sort  of 
thing,  Mr.  Haddock  asked  her  what  she  wanted  to  do  with 
these.  She  said,  'I  don't  know.'  Mr.  Haddock  says,  'Mrs. 
Kersey,  you  will  have  to  sign  this.  If  you  are  unable  to 
write  your  name,  just  make  your  cross.'  He  said,  *There 
will  have  to  be  two  witnesses;'  and  he  turned  to  Dr.  Sollis 
and  said,  *You  will  be  one,'  and  he  said  Miss  Tva  Larison 
would  be  the  other.    I  did  not  hear  Mrs.  Kersey  say  any- 
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thing  to  that.  Q.  State  how  she  appeared.  Tell  the  jury 
what  she  looked  like,  and  thxit  sort  of  thing.  A.  She  was 
just  lying  there,  and  seemed  to  be  very  nervous,  physicaUy 
weak.  Q.  Now,  basing  your  opinion  on  what  you  saw,  or 
what  you  have  detailed  to  the  jury,  what  would  you  say, 
whether  or  not  Mrs.  Kersey  was  of  sound  or  unsound  mind 
at  the  time  this  will  was  executed?  (Mr.  Haddock:  Ob- 
jected to  because  there  are  not  sufficient  facts  testified  to  to 
base  an  opinion  on.  The  Court :  Witness  may  answer.  Pro- 
ponent excepts.)  A.  Well,  1  think  she  was  of  unsound 
mind." 

Error  is  predicated  upon  the  ruling  of  the  court  just 
stated,  and  this  will  be  referred  to  later. 

Another  witness  testifies  th^  she  was  at  the  home  of 
deceased,  one  evening  after  deceased  had  been  hurt,  at  whidi 
time  deceased  contended  that  there  was  a  black  cat  on  the 
foot  of  her  bed. 

"I  thought  that  was  queer,  and  said,  *What  is  the  mat- 
ter?' Mrs.  Keith  was  there,  and  she  says,  'Oh,  she  has  been 
that  way  frequently  since  she  was  hurt.'  There  was  no  black 
oat  there.  She  thought  there  was  a  coat  or  something  else 
on  her  bed,  and  there  was  nothing  there  at  all." 

Dr.  Paschal  was  the  family  physician  for  deceased  and 
her  family  for  years,  but  was  himself  sick  at  the  time  of 
her  last  sickness;  was  well  acquainted^with  her.  He  testi- 
fies that  the  tendency  of  the  mind  is  to  weaken,  along  with 
the  body;  that  the  tendency  of  administering  opiates  and 
anodynes  to  x>atients  of  that  age  is  always  to  aflfect  the  men- 
tal condition,  if  continued  for  any  length  of  time.  It  is 
weakened.  In  answer  to  a  hypothetical  question,  he  gave 
his  opinion  that  she  was  weak-minded^  and  that,  knowing 
her  as  he  did,  all  his  life  before  that,  she  wouldn't  be  of  a 
competent  mind, — wasn't  at  that  time, — from  the  effect 
partly  of  the  suffering  and  pain,  and  perhaps  as  much  from 
the  drugs.     Other  witnesses  testify  to  her  appearance  and 
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physical  condition,  and  there  may  be  some  circumstances  in 
cross-examination  of  proponent's  witnesses  tending  to  sup- 
port contestants'  theory,  and  circumstances  in  cross-exam- 
ination of  contestants'  witnesses  tending  to  show  mental 
capacity.  There  is  some  impeaching  testimony  as  to  pro- 
ponent's witnesses,  more  particularly,  perhaps,  as  to  Dr. 
Sollis,  tending  to  show  that  he  said  to  several  others  that 
deceased  was  not  in  a  fit  condition  to  make  a  will  at  the 
time  it  was  made,  or  during  that  day.  There  was  other  such 
evidence  as  to  her  being  in  a  stupor,  for  some  hours  before 
the  will  was  made.  Witnesses  were  called  for  proponents 
in  rebuttal,  some  of  whom  testify  that,  in  their  opinion,  de- 
ceased was  of  sound  mind.  We  shall  not  take  the  space  to 
set  out  proponent's  evidence.  It  is  enough  to  say  that  it  is 
in  conflict  with  the  contestants'  testimony.  Appellees  so 
concede.  After  an  examination  of  the  entire  record,  we 
think  the  evidence  is  sufi9cient,  and  that  it  was  for  the  jury 
to  say  whether  deceased  possessed  testamentary  capacity, 
and  understood,  in  a  general  way,  the  nature  of  the  instru- 
ment she  was  executing,  the  natural  objects  of  her  bounty, 
the  nature  and  extent  of  her  property,  and  the  manner  in 
wiiich  she  wished  to  dispose  of  her  estate. 

2.  Taking  up  now  the  ruling  of  the  trial  court  on  the 
objection  of  proponents  to  the  testimony  of  Nora  Thompson, 
heretofore  set  ocit.    There  is  no  argument  for  appellee  on 

this  point.  We  think  the  question  was  not 
2.  BviDBNCB :  objectionable.    True,  a  witness  testifying  to 

opinion  evidence:       "  '  ^      o 

capw:Tty"*mS-      unsoundness  should  detail  the  facts  upon 
Sort"  ^'  which  opinion  is  based.     It  is  evident  that 

counsel  started  his  question  on  the  thought 
that  witness  could  give  her  opinion  on  what  she  saw,  then 
corrected  himself  and  the  question,  by  asking  her  to  base 
her  opinion  on  what  she  had  detailed ;  or  the  word  *'or''  can 
be,  as  is  often  done,  considered  as  synonymous  with  "and." 
Appellant  seems  to  have  so  construed  the  question,  for  the 
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objection  made  was  not  on  tbe  specific  ground  now  urged. 
We  shall  not  repeat  the  testimony  of  this  witness,  as  we 
have  heretofore  set  it  out  somewhat  in  detail.  Some  of  it 
indicates  conditions  of  deceased  tliat  are  out  of  the  ordinary, 
and  tend  to  indicate  unsoundness  of  mind;  that  deceased 
was  very  nervous,  physically  weak ;  said  she  4id  not  know 
what  she  wanted  to  do  with  her  other  property ;  that  she  w^ 
slow  in  answering,  and  so  on.  There  were  sufficient  facts  tes- 
tified to  upon  which  to  base  an  opinion.  There  is  some  dis- 
cretion in  the  trial  court  as  to  such  matters.  There  was  no 
error  as  to  this. 

3.  Complaint  is  made  of  the  hypothetical  question  pro- 
pounded to  Dr.  Paschal.  The  complaint  is  that  it  contains 
statements  as  facts  not  proven  to  be  such.    Gases  are  cited. 

holding  that  such  a  question  should  be  based 
3.  byidbncb  :  opin-  on  facts  which  the  evidence  proves,  or  tends 

Ion  evidence : 

^^yp^theticai        to  prove.    The  question  is  too  long  to  set  out 
fsagnption  of       \j^  ^he  opinion.    We  think  there  is  evidence 

tending  fairly  to  prove  all  the  facts  as- 
sumed. Whether  they  had  been  established,  was  for  the  jury. 
We  reach  the  conclusion  that  there  is  no  prejudicial  error, 
and  the  judgment  iiS,  therefore, — Affirmed. 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Julia  Kippnbr,  Appellant,  v.  Charles  H.  Kifpner  et  al.. 

Appellees. 

TRUSTS:  Spendthrift  Trusts— Not  Subject  to  Debts  of  Oestoi  Que 
'  Trust.  Where  a  testator  created  a  trust  fund  in  the  hands  of  a 
third  person,  with  full  and  unlimUed  power  of  control  in  &e 
trustee,  who  was  authorized  to  pay  to  testator's  eon,  from  time 
to  time,  such  sums  as,  in  his  discretion  and  judgment,  he  deemed 
wise  and  prudent  and  just  for  the  son's  welfare,  held  that  tbe 
testator  had  the  right  to  confer  upon  the  trustee  such  fdll 
power  over  the  fund  as  he  would  have  had,  if  living,  and  tiuU 
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such  a  fund  was  not  subject  to  the  debts  of  the  son  until  it 
passed  into  his  Tuinds, 

Salinqeb,  J.,  dissents. 

Appeal  from  Bremer  District  Court. — M.  F.  Edwards, 

Judge. 

April  11,  1919. 

This  is,  in  effect,  a  cTeditor's  suit,  wherein  the  creditor, 
as  plaintiff,  seeks  to  subject  to  her  judgment  a  testamentary 
trust  fund,  on  the  theory  that  the  judgment  debtor,  as  the 
beneficiary  of  the  trust,  is  the  equitable  owner  of  the  fund. 
There  was  a  decree  dismissing  the  petition,  and  the  plain- 
tiff has  appealed. — Affirmed. 

T.  A.  Kingland,  for  appellant. 

Sager  d  Sweet,  for  appellees. 

EJvANs,  J. — The  judgment  debtor  is  the  defendant  Charles 
H.  Kiffner.  By  the  will  of  his  father,  he  was  a  qualified 
legatee,  to  the  amount  of  flO,000,  to  which  a  condition  was 
attached  that  the  sum  should  be  held  in  trust  by  Prank  A. 
Kiffner,  as  trustee,  to  whom  was  given  the  full  and  unlim- 
ited power  of  control  over  such  fund  "as,  in  his  discretion 
and  judgment,  may  be  deemed  wise  and  prudent,  without 
anv  restriction  or  restrictions  whatsoever."  The  trustee 
was  specifically  authorized  to  pay  to  Oharles  Kiffner,  from 
time  to  time,  such  sum  "as,  in  his  judgment  and  discretion, 
may  be  deemed  wise,  prudent,  and  just  for  the  welfare  and  J 
well-being  of  my  said  son  Oharles  H.  Kiffner." 

It  will  be  seen  from  the  foregoiiig  that  the  case  involves 
a  testamentary  trust  created  by  the  testator  for  the  purpose 
of  the  support  of  an  improvident  son.  In  its  facts,  the  case 
does  not  differ  materially  from  those  involved  in  Meek  v. 
Briggs,  87  Iowa  610.  The  decree  of  the  district  court  was 
in  harmony  with  our  holding  in  the  cited  case.    This  case 
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has  been  followed  hy  us  a  number  of  times  in  our  more  re^ 
cent  holdings.  MeroJuiiits  Nat  Bank  v.  Grist ^  140  Iowa  308; 
Robertson  v.  Schard,  142  Iowa  500 ;  Hunter  v.  Citizens  Sav. 
d  Tr.  Co.,  157  Iowa  168;  Olsen  v.  Youngerman,  136  Iowa 
404.  The  reasons  underlying  the  law  as  pronounced  in  the 
Meek  case  are  fully  discussed  in  the  above  cases.  No  useful 
purpose  can  be  subserved  by  repeating  the  discussion  here. 
Sufficient  to  say,  in  general  terms,  that  the  testator  owed 
no  duty,  legal  or  moral,  to  provide  for  the  debts  of  his  son ; 
that  he  had  a  right  to  dispose  of  his  own  estate  as  he  would; 
that  he  had  a  right  to  create  a  trust  fund  and  place  the 
same  in  the  hands  of  a  third  party  as  trustee,  and  to  confer 
upon  such  trustee  such  full  power  over  the  fund  as  the  tes- 
tator himself  would  have  had  if  living;  and  that  he  had  a 
right  to  adopt  this  course  for  the  very  purpose  of  enabling 
the  trustee  to  support  the  improvident  son,  and  yet  prevent 
his  creditors  from  appropriating  the  benefaction.  The  credi- 
tors are  not  thereby  wronged.  It  is  true,  of  course,  that, 
when  the  fund  has  once  passed  into  the  hands  of  the  bene- 
ficiary, it  becomes  his  unqualified  property,  and  is  subject  to 
the  same  processes  in  his  hands  as  any  other  property.  But 
as  long  as  it  is  withheld  from  the  control  of  the  debtor,  it 

m 

is  beyond  the  reach  of  the  creditor,  also.  Nichols  v.  Euton, 
91  U.  S.  716. 

The  plaintiff  first  sought  to  reach  the  fund  by  garnish- 
ment of  the  trustee.  Thereupon,  this  suit  was  brought,  in 
aid  of  the  garnishment.  Later,  the  garnishment  was  dis- 
missed, and  equitable  relief  alone  is  now  asked.  If  the 
grounds  upon  which  plaintiff  bases  her  equity  suit  are  good, 
we  see  no  reason  why  she  might  not  have  maintained  a  gar- 
nishment on  the  same  grounds.  As  a  ground  for  equitable 
relief,  she  avers  that  her  debtor  and  the  trustee  are  in  col- 
lusion against  her,  to  prevent  the  collection  of  her  judgment. 
This  allegation  is  a  mere  legal  conclusion,  and  an  erroneous 
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one.  The  trustee  owes  no  duty  to  the  creditor.  On  the  con- 
trary, his  trasteeship  is  in  hostiMty  to  the  creditor.  He 
was  not  bound,  therefore,  to  exercise  his  discretion  in  favor 
of  the  creditor.  Indeed,  the  clear  implication  of  the  con- 
dition of  the  trust  was  that  he  should  not  do  so.  The  decree 
of  the  district  court  being  in  harmony  with  our  previous 
cases,  above  cited,  it  is,  accordingly, — Affirmed. 

Ladd,  C.  J.,  Gaynob,  l*tiBSTON,  and  Stevens,  JJ.,  concur. 

Salinger,  J.  (dissenting).  Somewhere,  this  appellant 
ought  to  have  a  day  in  court  on  the  suit  she  tenders.  Up  to 
this  time,  all  consideration,  including  that  given  by  the  ma- 
jority, is  devoted  to  denying  claims  which  appellant  has 
never  made.  The  father  of  her  husband  made  a  will,  be- 
queathing a  sum  of  money  to  the  son  absolutely,  so  far  as  ^ 
title  thereto  is  concerned.  The  only  limitation  is  that  it 
shall  be  in  the  discretion  of  a  trustee  appointed  when  the 
fund,  in  whole  or  in  part,  shall  be  paid  over,  and  that  the 
trustee  may  pay  it  over  whenever  it  is  his  judgment  that 
such  payment  is  for  the  good  of  the  cestui.  In  other  words, 
the  cestui  has  title ;  the  ancestor  contemplates  that  he  may 
be  given  possession, — does  not  forbid  it;  bnt  the  trustee  is 
saved  harmless,  if  he  pay  over,  or  if  he  do  not  pay  over. 
It  cannot  be  denied  that,  if  the  cestui  gave  someone  an  or- 
der upon  the  trustee,  and  the  latter  saw  fit  to  honor  it,  that 
he  has  the  right  to  do  so.  It  cannot  be  denied  that,  if  the 
trustee  paid  over  all  the  fund  to  the  cestui,  and  the  latter 
deposited  it  in  bank,  the  latter  would  have  perfect  title  to 
the  deposit,  and  execution  issued  on  the  alimony  decree 
which  his  wife  has,  could  effectively  be  levied  upon  the  de- 
posit. The  appellant  is  not  asking  that  the  trustee  be 
compelled  to  exercise  his  discretion,  or  she  allowed  to  seize 
any  part  of  the  fund  while  the  trustee  has  it.  She  applies 
to  a  court  of  equity  to  safeguard  such  rights  as  she  will  have  ^ 
when,  if  ever,  the  trustee  shall  elect  to  pay.    She  is  met  by 
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the  citation  of  cafies  like  Meek  v.  Briggs,  87  Iowa  610,  where 
the  testator  created  a  fund  for  an  improvident,  under  which 
the  title  could  never  pass  to  the  son,  and  under  which  no 
part  of  the  fund  could  be  paid  over,  even  by  the  concurrent 
act  of  the  trustee  and  the  cestvi.  I  am  not  denying  that  one 
who  gives  may  attach  such  conditions  as  that  creditors  can, 
under  no  circumstance,  seize  what  has  been  given.  Mj 
position  is  that  no  such  trust  is  created  in  this  case.  l%e 
trustee  has  power  at  any  time  to  surrender  to  the  cestui 
When  he  does  so,  nothing  written  by  the  testator  stands  in 
the  way  of  seizure  by  creditors.  The  question  is  not  what 
the  rights  of  creditors  are  in  a  fund  that  they  csan  never 
touch,  but  whether,  where  it  is  possible  that  the  act  of  a 
trustee  may  lawfully  subject  a  fund  to  seizure  by  creditors, 
equity  has  any  power  to  see  to  it  that,  when  the  surrender  \r 
made,  the  creditor  shall  be  assured  of  satisfaction.  So  far 
as  real  pro[Xjrty  is  conrerned,  Section  3801  of  the  0)de  cre- 
ates such  a  safeguard.  It  provides  that  a  judgment  shall  be 
a  lien  upon  real  estate  which  the  debtor  may  subsequ^tly 
aicquire.  It  does  not  seem  a  strained  use  of  the  powers  of 
the  chancery  court  to  provide  a  similar  saf^uard  as  to  per 
sonal  property.  The  reasons  which  dictate  this  statute  give 
full  support  to  such  an  exercise  of  equitable  jurisdiction.  In 
my  opinion,  Jewell  v.  Nuhn,  173  Iowa  112,  is,  in  principle, 
quite  applicable.  It  holds  that  equity  may  so  deal  with 
property  as  that  one  whose  lien  is  not  yet  eflPective,  becanse 
steps  must  yet  be  taken  to  make  it  effective,  shall  have  pri- 
ority saved  until  those  stex>s  are  taken.  We  said,  in  that 
case: 

"True,  my  demand  is  not  yet  enforcible,  and,  therefbre, 
my  contract  lien  cannot  yet  be  effectuated,  but  I  can  and 
will  turn  my  demand  into  a  judgment;  then  it  will  be  a  deht; 
my  lien  will  be  security  for  the  collection  of  that  debt 
•  *  *  You  can  make  me  wait  in  collecting  until  I  obtain 
judgment,  but  you  may  not  have  it  said  that  your  lien  is 
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superior  to  mine,  and  that  my  security  which  covers  the 
future  shall  be  ineffectual  when  I  do  turn  the  obligations 
due  me  into  a  debt^ 

What  the  plaintiff  asks  may  not  prove  very  helpful  to 
her.  Eliminating  the  question  of  what  may  be  done  if  the 
trustee  captiously  or  dishonestly  refused  to  pay  over,  she 
may  never  get  anything  because  the  trustee  elects  not  to 
pay  over.  But  that  the  relief  prayed  may  not  be  greatly 
helpful  to  the  applicant  is  not  an  objection  that  lies  in  the 
mouth  of  either  trustee  or  cestui.  E^quity  has  not  usually 
been  deemed  an  ally  of  dishonest  purpose.  To  grant  the 
relief  prayed  cannot  possibly  interfere  with  an  honest  act. 
So  long  afi  the  trustee  honestly  refrains  from  i>aying  over, 
the  plaintiff  seeks  nothing,  and  can  have  nothing.  What 
she  does  ask  ie  effective  only  should  the  trustee  exercise  his 
power  to  pay  over,  and  make  the  payment  in  such  manner  as 
to  hinder  and  delay  the  satisfying  of  plaintiff's  judgment 
out  of  what  has  been  paid  over.  What  the  majority  aflBrms 
is  a  refusal  to  see  to  it  that,  if  the  trustee  does  turn  over 
the  fund  to  the  cestui,  the  right  to  enforce  the  judgment  of 
the  plaintiff  shall  be  assured.  In  my  opinion,  there  should 
be  a  reversal,  and  a  decree  ordering  that,  while  the  trustee 
need  not  pay  over  until,  in  his  discretion,  such  payment  is 
for  the  good  of  the  cestui,  that,  at  the  time  of  such  pay- 
ment, a  lien  shall  attach  to  the  fund  surrendered,  to  the 
extent  of  the  amount  of  plaintiff's  judgment. 


C.  C.  Taft  Company  et  al.,  Aj^llants,  v.  P.  J.  Albbr,  County 

Auditor,  Appellee. 

TAXATION:    Oonfltitutian-— BeqniremeiKts  as  to  Iaaw»— Pnxpose  and 

1    Heed  of  Berenne.    Under  Article  7,  Section  7,  Constitution  of 

Iowa,  the  purpose  for  which  revenue  la  needed  must  he  set  out 

in  the  act  which  authorizes  the  tax  out  of  which  the  revenue 
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comes;  and  the  legislature  is  required  to  declare  tbe  need  of 
•revenue  and  the  purposes  for  which  It  isi needed;  and  the  tax 
must  be  levied  and  exacted  to  meet  the  needs  so  found  to  exist 

CONSTITXrnONAL  LAW:     Mandatory  Purposes — ^Legislature  Must 
2    Obey.    The  provisions  of  the  Iowa  Constitution  are  mandatory 
and  binding  upon  the  state  legislature,  which  is  but  one  of  the 
agencies  of  the  government 

TAXA.TIOK:  Statutes — OonstitutLonallty — Oigarette  Law— -Penalty 
3  Not  for  Revenue.  The  provisions  of  Seotion  5007,  Code,  1897. 
providing  for  the  assessment  of  a  tax  of  $300  against  persona  sell- 
ing cigarettes,  and  places  where  cigarettes  are  sold,  are  not 
for  the  purpose  of  securing  revenue,  but  to  aid  in  the  enforce- 
ment of  the  inhibitions  of  Section  5006,  Code,  1897,  against  such 
illegal  traffic,  and  therefore  do  not  violate  Article  7,  Section  7,  of 
the  Constitution  of  Iowa. 

Appeal  from  Polk  District  Court. — Charles  Hutchinson, 

Judge.      * 

April  11,  1919. 

Action  to  enjoin  the  enforcement  of  the  penalty  provid- 
ed for  in  Section  5007  of  the  (3ode.  The  district  court  dis- 
missed plaintiffs'  petition.    Plaintiffs  appeal. — Affirmed. 

Dunshee,  Haines  d  Brody  and  Charles  F.  Maawell,  for 
appellants. 

H.  M.  Havner,  Attorney  General,  F,  C.  Davidson,  As- 
sistant Attorney  General,  and  Arth/ur  T.  WaUace,  Acting 
County  Attorney,  for  appellee. 

Qaynor,  J. — This  action  is  to  restrain,  by  injunction, 
the  auditor  of  Polk  County  from  certifying  to  the  treasurer 
of  the  same  county  the  naones  of  these  plaintiffis  and  others 
as  the  owners  of  real  estate  in  the  city  of  Des  Moines  on 
which  illegal  traffic  in  cigarettes  is  carried  on.  PhdntifEs' 
petition  was  dismissed,  and  plaintiffs  appeal. 

The  complaint  is  that,  if  these  names  are  certified  bj 
the  auditor  to  the  treasurer,  a  tax  will  be  aasessed  against 
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these  plaintiffs  and  their  property,  under  the  provisions  of 
Section  5007  of  the  Code  of  1897,  which  reads : 

^'There  shall  be  assessed  a  tax  of  three  hundred  dollars 
per  annum  against  every  person,  partnership  or  corporation, 
and  upon  the  real  property,  and  the  owner  thereof,  within 
or  whereon  any  cigarettes,  cigarette  paper  or  cigarette  wrap- 
per, or  any  paper  made  or  prepared  for  use  in  making  ciga- 
rettes or  for  the  purpose  of  being  filled  with  tobacco  for 
smoking,  are  sold  or  given  away,  or  kept  with  intent  to  be 
sold,  bartered  or  given  away,  under  any  pretext  whatever. 
Such  tax  shall  be  in  addition  to  all  other  taxes  and  penal- 
ties, shall  be  assessed,  collected  and  distributed  in  the  same 
manner  as  the  mulct  liquor  tax,  and  shall  be  a  perpetual  lien 
upon  all  property  both  personal  and  real  used  in  connection 
with  the  business ;  and  the  payment  of  such  tax  shall  not  be 
a  bar  to  prosecution  under  any  law  prohibiting  the  manufac- 
turing of  cigarettes  or  cigarette  paper,  or  selling,  bartering 
or  giving  away  the  same.  But  the  provisions  of  this  sec- 
tion shall  not  apply  to  the  sales  by  jobbers  and  wholesalers 
in  doing  an  interstate  business  with  customera  outside  the 
state." 

The  contention  of  the  plaintiffs  is  that  this  law  is  abso- 
lutely void,  as  made  in  contravention  of  Section  7  of  Arti- 
cle VII  of  the  Constitution  of  this  state,  which  reads  as  fol- 
lows: 

"Every  law  which  impoees,  continues,  or  revives  a  tax, 
shall  distinctly  state  the  tax,  and  the  object  to  which  it  is 
to  he  applied;  and  it  shall  not  be  sufficient  to  refer  to  any 
other  loAD  to  fix  sU'Ch  tax  or  object." 

It  is  claimed  that  the  statute  isv  an  attempted  exercise 
of  the  taxing  power,  and  an  attempt  to  impose  a  tax  upon 
property  and  person  for  revenue;  that  it  fails  to  state  the 
object  to  which  the  tax  is  to  be  aipplied,  and  is  in  contraven- 
tion  of  the  Constitution,  in  eo  far  as  it  refers  to  another  law 
for  the  purpose  of  fixing  the,  tax  and  its  object.    It  will  be 
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noted  that  the  stiitute  against  which  the  complaint  is  lodged 
provides  that  the  tax  shall  be  in  addition  to  all  other  taxes 
and  penalties,  and  shall  be  assessed,  collected,  and  distrib- 
uted in  the  same  manner  as  the  mulct  liquor  tax,  and  shall 

be  a  lien,  etc.    A  tax,  in  the  broad  sense,  is 

1.  '^f^^f'ON-  ^^'  for  the  purpose  of  raising  revenue,  and  the 

2J?*^i---"*®..~*     revenue,  when  raised,  is  intended  to  4n€et  the 

to  laws :  par-  '  ' 

^^revemie?^^     specific  demands  of  the  government.    The 

government  assumes,  or  may  assume,  certain 
financial  obligations  which  it  is  bound  to  discharge.    These 
obligations  must  rise  out  of  governmental  necessity.    Each 
governmental  demand  for  revenue  is  capable  of  ascertain- 
ment  before  the  revenue  is  created  to  meet  it    It  is  through 
the  taxing  power  that  revenue  is  produced.    The  revenue  so 
produced  is  to  be  held  by  proper  government  officers  to  meet 
the  obligations  of  the  state;   to  be  distributed  and  applied 
to  authorized  purpose&     When  taxes  are  authorized  and 
revenue  contemplated  through  that  means,  the  need  of  and 
purposes  to  which  the  revenue  is  to  be  applied  must  be  ascer- 
tained and  determined.    There  must  be  a  need  of  revenue  for 
governmental  purposes,  and  these  purposes  must  be  stated 
in  the  act  which  authorizes  the  tax  out  of  which  the  revenue 
comes.    The  object  of  this  constitutional  provision  is  to  safe- 
guard the  exaction  of  revenue, — the  imposition  of  taxes.    To 
this  end,  the  requirement  is  made  that  the  legislature  de 
termine,  in  the  first  place,  the  need  of  revenue,  and  second, 
the  purpose  or  purposes  for  which  it  is  needed ;  and  the  tax 
must  be  levied  and  exacted  to  meet  the  needs  so  found  to 
exist.    Otherwise,  without  the  need  of  revenue,  without  any 
specific  purpose  in  mind  to  which  revenue  can  be  applied, 
the  l^slature  could  authorize  the  levy  of  a  tax  and  force 
its  collection,  secure  the  revenue,  and  hold  it  for  no  definite 
purpose.     It  is  not  conceivable  that  a  body  of  men  repre- 
senting the  people  can  intelligently  determine  the  need  of 
.  revenue  until  they  have  ascertained  wherein  the  need  lies 
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to  which  the  revenue  is  to  be  applied.  To  inii)Ose  a  tax  for 
no  specific  purpose  is  to  provide  revenue  for  no  specific  pur- 
pose. A  government  cannot  be  economically  administered 
where  its  legislative  officers  do  not  anticipate  and  know  the 
need  of  revenue  and  the  purposes  to  which  it  is  applied,  b^ 
fore  they  enter  upon  the  field  of  levying  taxes  to  meet  the 
need  or  satisfy  the  purpose.  Of  course,  there  are  exi>ense8  in- 
cident to  government  which  are  general  in  their  nature.  They 
always  exist,  though  the  amount  of  the  need  cannot  be  defi- 
nitely determined.  Yet  these  general  needs  «in  be  approxi- 
mately determined,  though  the  amount  cannot  be  definitely 
known.  So  the  levy  of  taxes  for  general  purposes  is  suffi- 
ciently definite  in  scope  and  purpose  to  limit  the  revenue 
collected  by  means  of  the  tax  to  a  specifi<?  and  definite  pur- 
pose 

The  people  are  sovereign,  and  speak  through  their  Con- 
stitution, and  when  they  thus  speak,  its  mandates  are  bind- 
ing upon  all  people,  and  on  the  legislature,  which  is  but 

one  of  the  agencies  of  government.    The  gov- 
2.  coNBTXTUTioNAL  emmeut  is  a  fictitious  entity,  created  by  the 
t^pwpSses:     people;    a  corporate  entity,  through  which 
obey.  the  i)eople  aet.    All  departments  of  govern- 

ment and  officers  are  only  the  instrumentali- 
ties through  which  the  government  acts.  They  are,  in  one 
sense,  the  agencies  through  which  the  government  acts,  and 
all  the  power  and  authority  to  act  and  the  manner  of  acting 
are  controlled  bv  the  fundamental  law  found  in  the  Oonsti- 
tntion.  Wie  start,  then,  with  the  proposition  that  the  pro- 
visions of  our  Constitution  are  mandatory,  and  that  their 
mandates  bind  as  closely  and  as  firmly  the  legislative  branch 
of  the  government  as  they  do  the  citizen  of  the  cwmmon- 
-wealth.  The  legislative  branch  must  obey  the  Constitution, 
or  fundamental  law,  and  must  follow  and  obey  its  require- 
ments and  directions.  It  is  true,  some  courts  have  held  that 
constitutional  provisions  are  not  mandatory.     This  court, 

Vol.  185  Ia.— 68 


i 


1074  Tapt  v.  Albbb.  [185  Iowa 

however,  has  held  consistently  that  the  provisions  of  the 
Constitution  are  mandatory  and  binding  upon  the  l^isla- 
ture,  and  that  any  act  that  contravenes  the  provisions  of 
the  Constitution,  or  fails  to  come  up  to  the  measurement 
of  the  constitutional  requirements,  is  not  binding  upon  the 
people  or  any  of  the  agencies  of  government ;  because,  when 
the  people  speak,  it  is  vox  popuH,  vox  dei,  so  far  as  the  agen- 
cies of  government  are  concenied.  See  Koehler  d  Lange  v. 
Hill,  60  Iowa  543;  State  v.  Lynch,  169  Iowa  148. 

So  it  follows  that,  if  this  statute  were  enacted  under 
the  general  taxing  jiower,  and  for  the  purpose  of  raising 
revenue  for  the  8Ui>port  of  the  government,  we  would  be 
compelled  to  hold  with  the  appellant,  and  say  that  it  does 
not  come  up  to  the  reiiuirements  of  the  provision  of  the 
Constitution  hereinl)efore  quoted.     This,  however,  we  can- 
not do.    No  doubt,  the  legislature,  recogniz- 
^'  otes^-^'SSiBti-***   "^^'  ^^  thinking  that  it  recognized,  an  evil 
c?ii^?te  ^aw:      '"  ^'^^  tramc  in  cigarettes,  felt  that  the  pub- 
revSlue."''*  ''*''    *i^'  go«^l  demanded  that  the  restraining  hand 

of  the  law  be  placed  upon  the  traffic.  There- 
u{>on,  the  legislature,  in  its  seeming  wisdom,  enacted  Sec- 
tion 5006  of  the  Code  of  1897,  through  which  it  undertook 
to  prohibit  this  sort  of  traffic,  and  provided  a  penalty  for 
any  violation  of  its  inhibition.  The  thought  of  the  l^isla- 
ture  evidently  was  that  the  traffic  in  cigarettes  was  inim- 
ical to  the  public  good,  and  ought  to  be  suppressed.  The 
traffic  was  made  unlawful.  This  unlawful  traffic  was  car- 
ried on  in  buildings  not  owned  by  the  person  carrying  on 
the  ill^al  traffic.  The  thought  of  the  legislature  seem, 
then,  to  have  been  that,  as  an  additional  deterrent  to  the 
unlawful  business,  a  penalty  ought  to  be  exacted  of  any  per- 
son who  allowed  his  building  to  be  used  for  the  unlawful 
purpose;  and  so  a  penalty  of  $300  was  imposed  ux)on  the 
person  so  permitting  it  to  be  unlawfully  used,  and  upon  the 
property  permitted  to  be  used.     This  was  in  no  sense  t 
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tax  for  revenue,  though  it  may  afford  revenue.  Its  primary 
purpose  was,  not  to  secure  revenue,  but  to  aid  in  the  en- 
forcement of  the  inhibition  found  in  Section  5006. 

We  think  this  action  is  controlled  by  what  was  said  by 
this  court  in  Hodge  v.  Muscatine  County,  121  Iowa  482,  and 
Cook  V.  MarahaXl  County,  119  Iowa  384;  though  in  neither 
of  these  ca^es  was  the  precise  point  urged  here,  presented 
or  considered.  However,  the  reasoning  of  those  cases  and 
the  basic  principle  upon  which  they  were  decided  control 
in  this  case.  Both  these  cases  went  to  the  Supreme  Court 
of  the  United  States,  and  were  afBrmed.  See  Hodge  v- 
Muscatine  County,  196  U.  S.  276  (49  L.  Ed.  477) ;  Cook  v. 
Marshall  County,  196  U.  S.  261  (49  L.  Ed.  471).  We  think 
the  action  of  the  court  in  dismissing  plaintiffs'  petition  was 
right,  and  it  is — Affirmed. 

Ladd,  C.  J.,  Evans,  Preston,  Salinger,  and  Stevens, 
JJ.,  concur. 


Cavers  EJlbvator  Company,  Apx)ellee,  v.  Droge  Elevator 

Company,  Appellant. 

CUSTOMS  AND  USAOES:    Contracts — Evidence— Contradiction  of 
1     Contract    Contracts  may  not  be  contradicted  by  evidence  of  a 
custom. 

CU8T01C8    A3n>    USAOES:      Contraets — ^Evidence— Instractioiui— 

2  Orain  Sold  but  Not  Delivered  within  Time  Agreed.    Where  a 

written  contract  for  purchase  of  grain  waa  made,  subject  to  Oma- 

lia  weights  and  inspection,  and  provided  that,  "if  contract  is 

not  fined  at  maturity,  buyer  reserves  the  right  to  cancel  or  to 

extend  or  to  fill  here  (Omaha)  or  elsewhere  at  our  option,  any 

lose  resulting  therefrom  to  be  payable  by  seller,"  and  where  both 

parties  were  regular  dealers  on  said  market,  it  was  admissible, 

for  the  purpose  of  construing  said  provision,  to  show  that  the 

general  custom  obtaining  in  the  Omaha  market,  and  the  rules  of 

the  Omaha  Grain   Exchange,  provided  that,  "where  grain  is 

bought  to  arrive  Omaha  terms,"  and  is  not  shipped  or  delivered 
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Within  time  of  contract,  it  shall  be  considered  open  for  both  par* 
ties  until  filled  or  canceled  by  written  notice.    Held  that,  tinder 
the  said  rules  and  provisions  of  the  contract,  the  purchaser  con- 
tinued to  be  bound  to  receive  the  undelivered  grain  at  the  con- 
tract price,  until  terminated  by  the  stipulated  notice. 

Appeal  from  Pottatoattamie  District  Court. — E.  B.  Wood- 

EUFP,  Judge. 

April  12,  1919. 

Action  for  damages  for  breach  of  contract,  in  that  the 
defendant  failed  to  make  delivery  to  the  plaintifiF  of  wheat 
sold  by  a  written  contract.  Under  the  contract,  the  time 
of  delivery  of  the  grain  was  to  be  on  or  before  July  3Ist 
Three  months  later,  the  plaintiff  bought  on  the  market  the 
amount  of  the  shortage,  and  charged  the  same  to  the  ac- 
count of  the  defend«ant,  the  measure  of  damages  thus  claimed 
by  the  plaintiff  being  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  of  such  purchase. 
The  defendant  admitted  the  contract,  but  averred  that  it 
was  liable  only  for  the  difference  between  the  contract  price 
and  the  market  price  on  July  31st.  The  question  of  measure 
of  damages  is  the  real  controversy  between  the  parties.  The 
trial  court  found  for  the  plaintiff,  and  the  defendant  ap- 
peals.— Affirmed, 

Kimball,  Peterson  &  Smith,  for  appellant. 

Tinley,  Mitchell,  Pryor  &  Ross,  and  Sutton,  McKensic, 
Cox  &  Harris y^  for  appellee. 

Evans,  J. — The  contract  in  suit,  so  far  as  is  material  for 
our  consideration,  was  as  follows: 

"Confirmation  op  Grain  Purchased. 

"Omaha,  Neb.,  7-21,  1'916. 

"Droge  Elevator  Ck)., 
"Council  Bluffs,  Iowa. 

"We  confirm  purchase  from  you  today  per  phone  sub- 
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ject  to  Oma.  weights  and  Oma.  inspection  as  follows: 
Oars   Bushels  Grain  Price  F.  O.  B.  Time  of  Ship. 

Co.  Bluffs 
3,000         No.  2  Hd.  Wheat       |1.10  Ten  day 

'*Bill  to  shipper's  order,  Council  Bluffs,  Iowa. 

"Notify  Cavers  Elevator  Company.  Draw  on  us  at 
Omaha  with  bill  of  lading  attached.    ♦    ♦    ♦ 

^'Any  surplus  or  shortage  on  contract  will  be  settled  on 
basis  of  market  price  on  the  day  of  unloading. 

"If  this  contract  is  not  filled  at  maturity  we  reserve  the 
right  to  cancel,  or  to  exten<l,  or  to  fill  here  or  elsewhere  at 
our  option,  any  loss  resulting  therefrom,  to  be  payable  by 
you.    ♦    ♦    ♦ 

"Yours  truly, 
"Cavers  Elevator  Company, 

"By  Bender 
"Accepted,  Droge  Elevator  Co." 

The  market  price  of  wheat  in  the  Omaha  market  on 
July  31st  was.  |1.17.  The  market  price  on  November  4th, 
being  the  date  upon  which  the  contract  was  formally  can- 
celed, and  upon  which  the  plaintiff  purchased,  was  f  1.78V^. 
The  defendant  delivered  on  the  contract,  on  or  before  July 
Slst,  the  amount  of  1,458  bushels.  Some  time  later,  it  de- 
livered 526  buaheto  additional.  This  left  a  shortage  in  de- 
livery of  1,016  bushels.  On  the  question  of  measure  of  dam- 
ages, the  general  line  of  argument  for  the  defendant  is  that 
the  contract  was  breached  on  July  31st;  that  thereby  the 
rights  of  the  parties  became  fiiopd  on  that  day ;  and  that  the 
measure  of  damages  was  the  difference  between  the  contract 
price  and  the  Omaha  market  price  on  such  date. 

It  is  undoubtedly  true,  as  a  general  rule,  that  the  meas- 
ure of  damages  in  €ruch  a  case  is  fixed  as.  of  the  date  of  the 
breach.  The  breach  having  occurred,  the  purchaser  would 
be  at  liberty  to  enter  the  market  and  to  supply  the  deficiency 
at  the  market  price  for  that  day.    But  in  the  case  before  us, 
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the  parties  have  seen  fit  to  contract  with  reference  to  the  con- 
tingency of  a  failure  to  make  delivery  within  the  specified 
time.    The  contract  provides: 

'*If  this  contract  is  not  filled  at  maturity,  we  reserve 
the  right  to  wincel,  or  to  extend,  or  to  fill  here  or  elsewhere 
at  our  option,  any  loss  resulting  therefrom,  to  be  payable 
by  you." 

This  clause  presents  a  question  of  construction.  The 
defendant  contends  that  the  plaintiff  thereby  assumed  the 
burden  of  a  formal  elation  within  a  reasonable  time  as  to 
whether  it  would  "cancel,"  or  "extend,"  or  "fill."  As  an  aid 
to  construing  this  provision  of  the  contract,  evidence  was 
introduced  of  the  general  custom  obtaining  in  the  Omaha 
market,  both  of  the  parties  hereto  being  regular  dealers  in 
grain  upon  such  market.  In  this  connection,  the  rules  of 
the  Omaha  Grain  Ex>change  were  put  in  evidence.  Snch 
rules  include  the  following: 

"Section  1.  Where  grain  is  bought  to  arrive,  Omaha 
terms,  and  the  same  is  not  shipped  or  delivered  within  the 
time  specified  in  the  contract  of  purchase,  the  contract  shall 
be  considered  open  for  the  benefit  of  both  parties  thereto 
until  filled  or  until  canceled  either: 

"(a)  By  notice  in  writing  from  the  seller  to  the  buyer 
that  further  delivery  will  not  be  made  tJiereunder;  or 

"(b)  By  written  notire  from  the  buyer  to  the  seller 
that  the  contract  will  be  canceled  on  a  date  named  in  such 
notice  unless  shipment  or  delivery  be  made  and  notice  there 
of  received  by  the  buyer  on  or  before  such  date. 

"Upon  breach  of  any  such  contract  of  sale  and  cancella- 
tion in  the  manner  herein  specified,  the  injured  party  shall 
be  paid  by  the  party  breaching  the  contract  the  difference 
between  the  contract  price  and  the  current  market  price  on 
the  date  of  the  receipt  of  notice  of  such  cancellation." 

The  defendant  insists  strongly  that  it  is  not  i)ermissible 
to  introduce  evidence  of  custom  to  contradict  a  contract 
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Without  doubt,  this  is  a  correct  legal  proposition.    But  no 

evidence  of  custom  contradictory  to  the  con- 
. .  I'irsTOMs  AND      tract  was  received  in  this  case.     Such  evi- 

nsAGEs :  con-  ,  •      j         ^      *       ^.i.  m 

tracts :  evidence :  dencc  was  received  only  for  the  purpose  of 
contract.  coustruing    terms    of    the    contract    which 

might  otherwise  be  deemed  ambiguous.  We 
think  that  the  rules  of  the  Exchange  herein  set  forth  were 
receivable  as  an  aid  to  a  proper  construction  of  the  quoted 
clause  of  the  contract.     We  see  no  necessary  inconsistency 

between  such  rules  and  the  contract  in  its 
2.  Customs  and       entiretv.    On  the  other  hand,  we  think  that 

USAGES :  con-  *^  ' 

dlrace'instruc-  ^^^^  contract,  proj)erly  construed,  is  in  har- 
but  nof  deuv^*^  uiouy  with  such  rules.  Moreover,  the  de- 
iime  agi^.        icudant  itself  put  this  constru-ction  upon  the 

contract,  and  delivered  526  bushels  of  grain 
some  days  after,  the  expiration  of  the  time  limit.  The  rules 
of  the  Exchange,  above  quoted,  are  entirely  fair  to  both  pur- 
chaser and  seller.  The  general  effect  of  them  is  to  extend 
the  contract  after  the  time  limit,  and  to  keep  it  binding  upon 
both  parties  until  one  notifies  the  other  of  his  purpose  to 
terminate  the  same.  Under  these  rules,  and  under  the 
clause  of  the  contract  al)ove  quoted,  the  plaintiff,  as  pur- 
chaser, continued  bound  to  the  defendant,  as  seller,  to  re- 
ceive the  undelivered  grain  at  the  contract  price  until  the 
fourth  day  of  November.  If  the  market  price  had  gone  be- 
low the  contra'Ct  price,  this  rule  would  have  operated  In 
favor  of  the  seller.  In  view  of  the  rising  market,  its  ox)era- 
tion  was  in  favor  of  the  purchaser.  But  the  market  was 
known  to  both  parties,  every  day  of  the  period  of  the  ex- 
tension. 

We  reach  the  conclusion,  therefore,  that,  by  the  terms 
of  the  contract,  it  continued  in  force  after  the  expiration  of 
the  time  limit  until  one  party  or  the  other  terminated  it  by 
appropriate  notice.  This  was  the  holding  of  the  trial  court. 
Some  other  questions  are  argued  by  appellant,  but  they  do 
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not  affect  the  question  whi-ch  we  deem  decisive.  Ck)mplaint 
is  made  of  the  act  of  tlie  trial  court  in  failing  to  rule  on  ob- 
jections, the  case  being  tried  to  the  court  without  a  jury. 
The  defendant  was  undoubtedly  entitled  to  appropriate  rul- 
ings in  that  regard,  but  a  careful  examination  of  the  record 
discloses  no  objection  ui>on  which  an  erroneous  ruling  could 
have  worked  i)rejudice  to  tlie  defendant.  The  decisive  issue 
between  the  parties,  as  above  indicated,  was  so  extremely 
narrow  as  almost  to  preclude  the  possibility  of  mere  eiTor 
in  the  trial,  as  distinguished  from  an  erroneous  final  judg- 
ment.   The  judgment  below  is,  therefore, — Affirnt'Cd. 

Ladd,  C.  J.,  Peeston  and  Salinger,  JJ.,  concur. 


M.  A.  CoGLBY,  Appellant,  v.  Chicago,  Burlington  &  Quincy 

-Railroad  Company,  Appellee. 

OABBIEBS:     Carriage  of  Live  Stock — Evidence  of  Damage— Incon- 

1  sistent  Claims  as  to  Damages.  In  an  action  against  a  railroad 
for  damages  to  horses  from  watering  them  prematurely,  held 
that  the  evidence  of  the  shipper  as  to  the  extent  of  damages  was 
of  such  an  exaggerated,  inconsistent,  and  unsatisfying  nature 
that  the  jury  was  justified  in  disregarding  it. 

CABBIEBS:    Carriage  of  Live  Stock — Evidence  of  Damage — ^Vetdicfc 

2  for  One  Dollar  Egulvalent  to  a  Finding  of  no  Damage.    In  an 

action  by  a  shipper  against  a  railroad  for  damage  to  a  shipment 
of  horses  by  watering  them  prematurely  after  unloading,  held 
that  a  verdict  for  one  dollar  was  the  equivalent  of  a  finding  by 
the  jury  that  no  substantial  damage  had  been  proved,  and  that 
it  was  substantiated  by  the  evidence. 

Salingeb,  J.,  dissents. 

CABBIEBS:     Carriage  of  Live  Stock — Evidence  of  Damage — Wlth- 

3  drawal — Gtiess  and  Conjecture.  An  item  of  damage  to  a  ship- 
ment of  horses  was  properly  withdrawn  by  the  court,  vrhen  the 
only  evidence  in  support  of  it  was  a  mere  guess. 
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Appeal  from  Pottatcattaniie  District  CouH, — O.  D.  Wheel- 
er, Judge. 

Apeil  12,  1919. 

Suit  for  damages  caused  to  a  Bhipment  of  horses.  The 
shipment  consisted  of  208  horses,  contained  in  nine  oars. 
The  shipment  was  billed  from  Billings,  Montana,  to  Omaha, 
with  stopover  privileges  at  Alliance  and  Grand  Island,  Ne- 
braska. Plaintiff's  original  all^ation  of  damages  was  that 
about  one  half  of  the  horses  were  made  sick  at  the  stock- 
yards of  the  defendant  at  Alliance,  Nebraska,  because  of 
the  drinking  of  impure  water  furnished  by  the  defendant. 
By  amendment  at  the  trial,  this  allegation  was  withdrawn, 
and  a  su'bstituted  allegation  made  that  the  sickness  was 
caused  by  the  watering  of  the  horses  prematurely,  and  be- 
fore they  were  in  proper  condition  to  be  watered.  The  jury 
rendered  a  verdict  for  the  plaintiff  of  one  dollar.  The  plain- 
tiff moved  to  set  aside  the  verdict,  as  being  against  the  evi- 
dence and  against  the  instructions  of  the  court,  in  that  the 
plaintiff,  if  entitled  to  a  verdict  at  all,  was  entitled  to  sub- 
stantial damages.  The  motion  was  overruled,  and  judgment 
entered  on  the  verdi<it.    The  plaintiff  appeals. — Affirmed, 

Fremont  Benjarmn  and  Verne  Benjamin,  for  appellant. 

George  8.  Wright,  Tinley,  Mitchell,  Pryor  d  Ross,  Byron 
Clark,  Jesse  L.  Roop,  and  J.  W,  Weingarten,  for  appellee. 

Evans,  J. — I.  The  real  point  in  this  case  is  whether  the 
record  is  such  that  the  jury  could,  under  the  instructions  of 
the  court,  find  a  verdict  for  the  plaintiff,  and  yet  find  that 

no  substantial  damages  were  proved.     The 
1.  Carriers:  car-    record  is  rather  an  unususil  one  in  some  of 

rlage  of  live 

stock:  evidence    its  features.    The  horses  involved  in  the  ship- 

of  damage :  in- 

aS°to"damageB™  "i<^i»t  were  bouglit  by  the  plaintiff  at  Bill- 
ings, Montana.     They  had  been  previously 
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bought  and  assembled  there  by  other  horse  buyers,  prima- 
rily for  the  purpose  of  sale  to  the  French  government  for 
war  purposes.  Previous  to  their  shipment,  they  had  already 
passed  through  inspection  at  Billings,  and  had  been  rejected. 
The  purpose  of  their  shipment  was  to  present  them  for  hi- 
spection  at  other  inspecting  stations,  on  the  theory  that  a 
horse  rejected  by  one  inspector  might  be  accepted  by  the  next 
one.  They  were  known  as  "rejects."  The  shipment  was 
first  unloaded  at  Alliance,  Nebraska,  after  34  hours  en  route 
from  Billiligs.  Shortly  after  the  horses  were  unloaded  and 
fed  and  watered  at  Alliance,  some  of  them  became  sick  with 
colic.  The  original  allegation  of  the  petition,  as  already 
indicated,  was  that  the  cause  of  this  sickness  was  that  the 
drinking  water  furnished  for  the  horses  by  the  defendant 
was  impure,  and  impregnated  with  alkali.  This  allegation 
stood  until  all  the  evidence  in  the  case  was  taken.  The  evi- 
dence was  practically  conclusive  that  the  water  in  question 
was  not  impure,  and  that  it  was  not  impregnated  with  alkali. 
Thereupon,  after  the  close  of  the  evidence,  the  plaintiff  with- 
drew this  allegation,  and  alleged  that  the  cause  of  the  sick- 
ness of  the  horses  was  that  they  had  been  improperly  wa- 
tered by  the  defendant's  agents  too  soon  after  their  unload- 
ing, and  before  they  had  been  fed.  Following  this  amend- 
ment, no  further  evidence  was  introduced.  The  allegation 
of  the  amendment  was  allowed  to  rest  for  its  support  upon 
the  testimony  of  a  witness  for  the  defendant  that  such 
premature  watering  of  horses  that  had  been  confined  for  34 
hours  on  board  train  would  cause  colic.  The  plaintiff  and 
an  employee  had  accompanied  his  shipment  as  caretakers. 
There  was  a  conflict  in  the  evidence  as  to  whether  the  pre- 
mature watering  of  the  horses  had  been  done  by  the  defend- 
ant's agents  or  by  the  plaintiff  and  .his  employee.  This  is- 
sue was  submitted  to  the  jury.  No  exceptions  were  taken 
to  any  of  the  instructions.  The  verdict  of  the  jury  was  tho 
equivalent  of  a  finding  that  no  substantial  damages  were 
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proven.  The  verdict  ought,  therefore,  to  have  been  for  de* 
fendant;  but  the  defendant  does  not  complain.  The  eon 
tention  of  plaintiff  as  appellant  is  that  the  evidence  of  dam- 
age was  uncontradicted,  and  that  the  jury,  therefore,  was 
bound  to  follow  it.  The  plaintiff  himself  was  the  only  wit- 
ness who  testified  in  his  behalf.  He  testified  to  an  estimate 
of  his  damages  amounting  to  over  $7,000.  In  arriving  at 
this  estimate,  the  plaintiff  answered  the  following  hypothet- 
ical question: 

"Q.  I  will  ask  you  what  would  have  been  the  fair  and 
reasonable  market  value  at  Grand  Island,  Nebraska,  of  the 
nine  carloads  of  horses  and  mules  which  you  shipped  from 
Billings,  Montana,  on  or  about  the  12th  day  of  August,  1916, 
had  they  arrived  at  Grand  Island,  Nebraska,  in  the  usual 
and  ordinary  course  of  shipment  of  such  horses,  between 
such  points." 

The  meaning  and  significance  of  the  foregoing  hypo- 
thetical question  (^n  be  understood  only  in  the  light  of  the 
record  as  it  stood  when  the  te^imony  was  given.  At  that 
time,  amendments  to  the  petition  were  on  file  wherein  it 
was  alleged  that,  in  the  forwarding  of  the  shipment  from 
Alliance,  there  had  been  rough  handling  of  the  train  be- 
tween Alliance  and  Grand  Island,  and  that  such  rough 
handling  had  rjesulted  in  the  killing  of  a  horse  and  in  the 
throwing  down  of  several  others,  to  their  injury.  Plaintiff 
himself  testified  in  support  of  these  allegations.  Plaintiff 
then  testified  to  the  actual  value  of  the  horses  at  Grand  Is- 
land, Nebraska,  as  |60  each.  In  answer  to  the  above  hypo- 
thetical question,  he  testified  that  the  horses  would  have 
been  worth  at  Gi^and  Island  fllO  each,  ^'had  they  arrived 
at  Grand  Island  in  the  usv^-l  and  ordinary  course  of  ship- 
ment of  such  horses  between  such  points."  Clearly,  dam- 
ages resulting  from  the  rough  handling  were  included  in  his 
estimate.  Plaintiff's  last  amendment,  filed  after  the  close 
of  the  evidence,  eliminated  all  claim  for  damages  for  rough 
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handling,  and  limited  the  damages  claimed  to  those  result- 
ing from  the  premature  watering  of  the  horses.  Strictly 
speaking,  therefore,  there  was  no  evidence  in  the  record  of 
the  extent  of  damages  based  upon  the  allegations  of  the  last 
amendment  to  the  petition.  Furthermore,  in  the  light  of 
the  whole  record,  the  estimate  of  the  plaintiff  as  to  the  ex- 
tent of  his  damages  was  so  clearl}-  exaggerated  that  the  jury 
was  justified,  for  that  reason  ^alone,  in  placing  no  credence 
therein.  The  jury  might  well  believe  that  it  furnished  no 
aid  whatever  in  ascertaining  the  approximate  truth.  The 
plaintiff  had  alleged,  in  his  petition  and  in  each  successive 
amendment,  that  the  actual  value  of  his  horses  after  their 
sickness  was  f80  each.  Yet,  in  his  testimony,  he  fixes  such 
actual  value  at  $60  each.  He  had  alleged,  in  his  petition 
and  its  successive  amendments,  that  the  sum  total  of  his  dam- 
ages was  13,600,  and  he  prayed  judgment  for  even  less; 
yet  his  testimony  estimated  his  damages  at  over  f7,000.  He 
had  repeatedly  averred  in  his  pleadings  that  approximately 
one  half  of  his  horses  had  been  rendered  sick,  and  damaged 
thereby.  Yet  he  testified  that  all  of  them  had  been  thus  sick 
and  had  been  damaged.  As  to  76  of  them,  he  estimated  dam- 
ages to  the  extent  of  f  10  per  head,  and  as  to  130,  he  estimated 
his  damages  at  f  50  per  head.  In  the  light  of  the  whole  rec- 
ord, therefore,  it  is  clear  that  the  evidence  of  the  plaintiff 
as  to  the  extent  of  his  damages  was  not  worthy  of  great  con- 
sideration, and  that  the  jury  was,  therefore,  justified  in  dis- 
regarding it. 

II.     In  overruling  the  plaintiff's  motion  to  set  aside  the 
verdict,  the  trial  judge  put  the  ruling,  in  effect,  upon  the 

ground  that  he  deemed  the  plaintiff's  case 

^-  ?iiSl' of lUf""    without  merit,  and  that  the  great  weight  of 

of^'da^asc'!''""''    the  evidence  was  against  him.    We  think  the 

doHar  cquiv-       rccord  fairly  sustains  the  trial  court  in  the 

alont  to  a  find-        ,  ,        -.-i  .«         -  « 

iiiK  of  no  dam-    vicw  thus  expressed.     It  was,  therefore,  a 

ago. 

sufficient  i*easou  for  the  ruling.  JTuhhard  v. 
Town  of  Mason  City,  64  Iowa  245. 
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III.  One  item  of  damages  claimed  by  the  plaintiff  per- 
tains to  a  horse  with  an  injured  knee.  This  item  was  with- 
drawn by  the  court,  as  not  having  sufficient  support  in  the 

eviden<:e.    Without  discussing  the  details  of 

3.  CARBIBB8 :  car-     ^^®   evidence,   we   think   the   holding   was 

bSS  i^eTidaice    prop^r.    The  evidence  relied  on  by  the  plain- 

^thdrawai :        tiff  in  Support  of  such  item  was  a  mere  guess. 

SSSfr^"*    ^^^'    Complaint  is  also  made  of  the  withdrawal  of 

an  item  of  damage  for  the  death  of  a  horse 
in  the  car.  This  item  was  withdrawn  from  the  jury  by  In- 
struction 26,  and  the  reasons  for  such  withdrawal  were 
stated  therein.  No  exception  was  taken  to  the  instructions. 
We  find  no  error  in  the  record.  The  judgment  below  must, 
therefore,  be — Affirmed. 

Ladd,  C.  J.,  Gaynor,  Preston,  and  Stevens,  JJ.,  concur. 

Salinger,  J.  (dissenting).  The  verdict  fixes  tiie  dam- 
ages of  plaintiff  at  one  dollar.  I  think  the  motion  of  plain 
tiff  to  set  aside  the  verdict  ought  to  have  been  sustained. 
Had  defendant,  instead  of  plaintiff,  made  such  motion,  that, 
too,  would  have  been  well  made.  Setting  the  verdict  aside 
on  the  motion  of  the  court  would  have  been  proper.  That 
such  concurrent  right  to  destroy  this  verdict  exists,  is  due 
to  the  fact  that  the  verdict  is  an  outlaw ;  is  not  the  creature 
of  judicial  consideration.  If  the  jury  believed  the  plaintiff, 
no  theory  of  the  evidence  sustains  that  his  loss  is  paid  for 
by  a  dollar.  If  the  plaintiff  was  not  believed,  there  is  no 
warrant  for  finding  that  defendant  owed  plaintiff  just  a 
dollar,  and  for  compelling  defendant  to  pay  the  costs  of 
suit.  To  me,  this  proves  that  the  verdict  i%  captious,  is  re- 
gardless of  the  evidence,  and  neither  party  has  had  a  fair 
trial.  It  may  be  that  the  majority  is  proceeding  under  the 
san<!tion  of  a  rule  prevailing  in  some  of  the  states,  that. 
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in  a  case  like  this,  the  allowance  of  purely  nominal  damages 
is,  in  effec^t,  a  verdict  for  the  defendant.  I  have  to  say  that, 
in  Ruby  v.  Lawsan,  182  Iowa  1156,  this  court  declined  to 
ado[>t  such  a  rule.  In  the  Ruby  case,  the  plaintiff  sued  for 
110,000  damages,  alleged  to  have  been  sustained  by  defend- 
ant's alienation  and  debauehment  of  plaintiff's  wife.  There 
was  a  verdict  for  f  100.  That,  in  that  case,  was  as  much  a 
mere  nominal  verdict  as  i«  the  one  dollar  allowed  in  tbifl 
case.  I  dissented  in  the  Ruby  case  on  the  ground  that  the 
verdict  should  not  be  reviewed  here  as  a  real  verdict  is,  be- 
cause the  size  of  the  verdict  demonstrated  that  the  jury  had 
found  for  defendant,  rather  than  plaintiff,  and  that  the  ver 
diet  had  no  support  in  the  evidence,  and  was  a  mere  device 
to  throw  costs  upon  the  only  party  from  whom  costs  could 
be  made.  The  court  rejected  this  view,  and  dealt  with  the 
f  100  verdict  as  a  finding  for  plaintiff.  I  am  bound  by  this 
decision,  though  I  dissented  from  it.  Those  who  made  the 
decision  should  either  overrule  it  or  follow  it  Instead  of 
doing  that,  they  are  recruiting  the  army  of  "snags"  which 
trouble  all  investigations  made  by  the  profession. 


R.  O.  Grbbn  et  al.,  Appellees,  v.  W.  Grain  et  al.,  Appellants. 

UOENSES:    Installation  of  Steani,  Wator,  and  Sewer  Pipes— Soft- 

1  dency  of  Bvldence  to  Show  License.  EiVidence  reviewed,  and 
held  Bufllcient  to  sustain  finding  that  the  installation  of  steam, 
water,  and  sewer  systems  of  a  permanent  and  expenslTe  nature 
ty  the  owner  of  the  third  story  of  a  building,  in  connection  with 
pipes  of  the  owner  of  the  lot  and  of  the  first  two  stories  of  the 
building,  had  been  made  by  mutual  agreement,  and  with  the 
knowledge  and  consent  of  the  owner  of  the  lot  and  the  first  two 
stories. 

UOENSES:  Installation  of  Steam,  Water,  and  Sewer  Pipes — ^Executed 

2  Paxtfl  License.  The  installation  of  steam,  water,  and  sewer  sys- 
tems  at  a  heavy  expense  hy  the  owner  of  a  third  story  of  a  build- 
ing, under  a  fully  executed  parol  license  from  the  owner  of  tbe 
lot  and  the  first  two  stories  of  the  building,  oonstituted  an  ir- 
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revocable  license,  and  the  owner  of  the  lot  and  first  two  stories 
could  not  move  from  the  building  any  of  his  pipes,  the  removal 
of  which  would  materially  interfere  with  the'  efftciency  of  the 
systems  belonging  to  the  owner  of  the  third  story. 

Appeal  from  Tama  District  Court. — B.  F.  Gummings,  Judge. 

April  12,  1919. 

Suit  in  equity  by  the  owner  of  the  third  story  of  a 
building,  against  the  defendant  as  owner  of  the  first  and 
second  stories  of  such  building,  and  of  the  lot  on  which  the 
building  is  located,  to  enjoin  the  defendant  from  removing 
certain  steam,  water,  and  sewer  pipes  with  which  the  steam, 
water,  and  sewer  systems  of  the  plaintiff  are  connected, 
such  connection  being  had  in  the  basement  of  the  building. 
There  was  a  decree  for  the  plaintiffs,  and  the  defendants  ap- 
peal.— Affirmed. 

J.  H,  Willett,  and  Randall  &  Harding,  for  appellants. 

Thom^as  d  Thoma;8,  and  C.  A.  Pratt,  for  appellees. 

Evans,  J. — Plaintiffs  are  the  trustees  of  a  Masonic 
lodge,  known  as  Hesperia  Lodge.  The  defendants  are  the 
trustees  of  an  Odd  Fellows  lodge,  known  as  Gem  Lodge.  In 
the  year  1901,  the  two  lodges  co-operated  in  building  a  three- 
story  brick  building  upon  a  lot  owned  by  the  defendant 
lodge  in  the  town  of  Traer.  The  defendant  lodge  completed 
the  walls  to  the  top  of  the  second  floor.  The  plaintiff  lodge 
built  the  third  story,  including  the  roof.  The  agreement  un- 
der which  the  two  lodges  co-operated  was  informal,  and 
wholly  in  parol.  Most  of  the  persons  who  purported  to  rep- 
resent the  respective  lodges  in  the  transaction  are  dead.  In 
order  to  prove  the  agreen^ent,  therefore,  the  plaintiff  lodge 
has  relied  largely  upon  the  circumstances  of  the  erection 
of  the  building  at  the  time,  and  upon  the  mutual  conduct  of 
the  parties  ever  since. 

Since  the  erection  of  the  building,  its  first  floor  has 
at  all  times  been  occupied  by  the  post  office.    The  second 
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floor  has  been  used  by  the  defendant  lodge  for  its  lodge 
rooms,  and  the  third  floor  by  the  plaintiff  lodge  for  a  like 
purpose.  The  basement  of  the  building  consisted  of  an  ex- 
cavation about  six  feet  deep,  with  an  entrance  into  it  from 
the  back  of  the  building,  and  has  never  been  used  except  for 
service  pipes.  In  the  year  1907,  the  defendant  laid  a  service 
pipe  into  this  baisement  from  the  steam  heating  main.  In 
1910,  a  sewer  system  was  installed  in  the  city  of  Traer. 
Shortly  thereafter,  and  in  the  same  year,  each  lodge  pro- 
ceeded to  equip  its  rooms  with  steam  heat,  water,  and  sewer. 
Committees  purporting  to  represent  the  lodges  respectively 
worked  in  co-operation.  The  same  plumber  installed  the 
necessary  plumbing  for  both  lodges,  doing  the  work  of  the 
defendant  in  October,  and  that  of  the  plaintiff  in  November. 
The  work  for  -the  plaintiff  consisted  of  a  sewer  pipe,  carried 
up  through  the  building  from  the  basement  to  the  plaintiffs 
toilet  room  on  the  third  floor,  together  with  a  water  line  to 
feed  it.  The  plaintiff  also  installed  steam  heat  in  its  rooms, 
connecting  in  the  basement  with  the  main  of  the  defendant 
In  the  improvements  made  by  it,  the  plaintiff  made  proper 
provisions  for  c9nnections  with  its  pipe  in  the  basement,  to 
be  made  by  the  defendant.  The  defendant  later  availed  it- 
self of  those  connections.  The  improvements  thus  made  by 
the  plaintiff  involved  an  expense  of  over  f500.  The  stack 
and  service  pipes  have  been  used  in  common  by  the  two 
lodges  since  that  date.  In  1914,  it  became  necessary  to  put 
in  lead  pipe  for  the  water  connections,  and  this  was  done 
by  plaintiff  and  defendant  in  co-operation,  each  paying  one 
half  of  the  cost.  In  1911,  a  sewer  assessment  was  assessed 
against  the  lot  upon  which  the  building  was  located.  The 
defendant  lodge  demanded  that  the  plaintiff  should  pay  one 
third  of  such  sewer  assessment.  Such  demand  was  acceded 
to  by  the  plaintiff,  and  the  amount  demanded  was  paid.  The 
valves  for  cutting  off  the  steam  heat  for  the  entire  building, 
and  all  the  meters  connected  with  the  improvements,  were 
situated  in  the  basement.    The  plaintiff's  officers  had  access 


Apr.  1919]  Green  v.  Grain.  1089 

thereto  at  all  times  until  the  beginning  of  this  suit. 

The  general  contention  of  the  plaintiff  is  that  it  had 
obtain^  from  the  defendant  an  irrevocable  license  to  main- 
tain appropriate  connections  with  the  steam,  water,  and 
sewer  systems.  This  controversy  between  the  parties  began 
in  1916.  At  that  time,  the  defendant  proposed  to  improve 
its  basement,  and  to  fit  it  for  renting  purposes.  It  served  a 
notice  upon  the  plaintiff,  purporting  to  revoke  its  li-cense  to 
maintain  its  connections  in  question.  It  also  threatened 
to  remove  the  pipes.  The  general  contention  on  the  part  of 
the  defendant  is  that  the  proof  offered  by  the  plaintiff  is 
insufScient  to  show  an  irrevocable  license;  that  there  is  no 
record  upon  the  books  of  either  lodge  showing  any  of  the 
transactions  claimed;  that  the  parties  who  purported  to 
represent  the  defendant  lodge  were  without  authority ;  that 
the  plaintiff  was  either  a  trespasser  or  a  mere  licensee, 
whose  license  was  revocable  at  any  time.  It  is  also  con- 
tended by  the  defendant  that,  in  December,  1901,  the  par- 
ties reduced  the  agreement  to  writing,  and  that  such  writ- 
ing merged  all  prior  parol  agreements,  and  that  the  plain- 
tiff is  in  no  position  to  claim  any  other  rights  than  the  rights 
proclaimed  by  such  written  agreement. 

A\liat  renders  a  license  irrevocable  is  well  settled,  un- 
der our  cases.  Decorah  Woolen  MUl  Co,  v,  Oreer,  49  Iowa 
490 ;  Vanneat  v.  Fleming,  79  Iowa  638 ;  Ruihven  v.  Farmers 
Coop,  Cr.  Co,,  140  Iowa  570;  RoMnson  v,  Luther,  140  Iowa 
723;  Pamil  v.  Eynea,  170  Iowa  121.  That  the  plaintiff, 
by  building  its  third  story  above  the  building  of  the  defend- 
ant, and  by  thereby  building  a  roof  over  the  entire  building, 
acquired  some  kind  of  an  irrevocable  right,  goes  without  say- 
ing. Appellant  concedes  that  it  acquired  a  right  of  support 
and  of  ingress  and  egress.  The  real  question  in  dispute  is 
as  to  what  was  the  scope  and  extent  of  the  irrevocable  right 
so  acquired.  For  nearly  15  years,  the  conduct  of  both  par- 
ties spoke  consistently.    There  does  not  appear  to  have  been 

Vol.   185  I  a.— 09 
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any  misunderstanding  at  any  time  between  them.  We  see 
no  aid  for  the  defendant  in  the  contract  of  December,  1901. 
This  contract  was  entered  into  after  the  construction  of  the 
building,  and  covers  particular  subjects.  It  expressly  rec- 
ognizes the  previous  oral  agreement  under  which  the  partieB 
had  acted,  but  does  not  purport  to  recite  what  such  agree- 
ment was.    Its  preamble  is  as  follows: 

^That  whereas  the  first  parties  by  purchase  became  the 
owners  of  the  west  fifteen  (15)  feet  of  Lot  Pour  (4)  and  the 
east  fifteen  (15)  feet  of  Lot  Five  (5)  in  Block  Thirteen  (13), 
in  Traer,  Iowa,  and  whereas  the  parties  to  this  contract  with 
an  dral  understanding  and  agreement  between  them  builded 
and  erected  thereon  a  three-story  brick  building,  the  first 
parties  building  the  first  and  second  stories  thereof  and  the 
second  parties  building  tfie  third  story  thereof;  and  whereas, 
by  the  aforesaid  oral  understanding  and  agre^nent  on  com- 
pletion of  said  third-story  brick  building,  the  first  parties 
become  the  absolute  owners  of  the  first  and  second  stories 
thereof,  and  the  second  parties  become  the  absolute  owners 
of  the  third  story  thereof." 

The  contract  proper  dealt  only  with  the  question  of  the 
use  and  repair  of  the  stairway.  It  also  conferred  upon  the 
plaintiff  the  revocable  right  to  erect  upon  the  rear  end  of 
the  premises  a  coalhouse  and  water-closet.  All  the  transac- 
tions between  the  parties  relating  to  heat,  water,  and  sew 
ers  arose  after  the  contract  in  question. 

In  October,  1915,  these  two  lodges  joined  in  a  contract 
as  first  party  thereto,  with  one  Taylor  as  second  party.  Bj 
this  contract,  Taylor,  an  adjoining  property  owner,  acquired 
the  right  to  connect  with  the  heating  system  through  the 
building  of  the  first  party.  Such  contract  contains  the  fol- 
lowing in  its  preamble: 

"Whereas,  the  first  parties  have  installed  in  their  said 
building  a  steam  heating  system  consisting  of  pipes,  traps, 
meter,  radiators  and  other  fixtures  necessary  thereto,  whi<4 
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said  heating  system  is  connected  in  SecQud  Street,  in  the 
said  town  with  the  heating  mains  of  the  Traer  Electric  Com- 
pany, and  the  said  G^m  Lodge  and  Hesperia  Lodge  own  the 
portions  of  the  said  heating  plants  in  their  respective  por- 
tions of  the  said  building  owned  by  them,  and  oimv  in  com- 
man  the  main  jivpes  fitting  a/nd  connecting  with  the  same 
and  especially  the  main  pipe  connecting  the  same  with  the 
said  heating  system  of  the  Traer  Electric  Company  and  the 
tunnel  and  m/mhole  througli  which  the  said  pipe  is  laid  ftx>m 
the  said  heating  main  to  the  said  bnilding ;  and  •  ♦  •  " 
No  useful  purpose  can  be  served  by  dwelling  unduly 
upon  the  details  of  the  evidence.  Enough  has  been  stated 
to  show  the  general  trend  thereof.    Upon  the  record,  we  see 

no  room  for  fair  doulbt  that  the  installation 

1.  LicKNsis :  of  its  various  systems  was  done  by  the  plain- 
of  Bteam,  water,  tiff  with  the  knowledge  and  consent  of  the 

and  sewer  pipes : ,   ^      ,      .         ,  ,  .      ,  .      .^ 

snffl<dency  defendant,  and  by  mutual  arrtmgement.    The 

of  STidence  to 

show  license.      improvements  were  expensive.     They  were 

permanent  in  their  nature.  Though  the  li- 
cense was  in  parol,  it  was  fully  executed,  and  was  so  done 
at  a  large  expense  to  the  plaintiff,  with  the  full  knowledge 
and  consent  of  the  defendant.    The  trial  court  properly  held, 

therefore,  that  the  plaintiff  had  acquired  an 

2.  LicBNSBs:  irrevocable  license  to  maintain  its  improve- 

Installation 

of  steam*  water,   meuts.     The  decree  entered  permitted  the 

ano  sewer  pipes  i 

iic^B^  ^        defendant  to  rearrange  and  move  the  service 

pipes  and  fixtures  in  the  lower  part  of  the 
building  to  such  new  location  as  suited  its  convenience,  pro- 
vided that  the  change  should  not  be  such  as  to  materially 
interfere  with  the  eflSciency  of  the  plaintiff's  system.  The 
decree  is  right,  and  it  is,  accordingly, — Affirmed. 

Ladd,  C.  J.,  PRESTON  and  Salinger,  JJ.,  concur. 
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Adam  Greenlee,  Appellant,  v.  Frank  Coppman,  Appellee. 

APPEAL  AND  EBBOB:    Review — ^Presuxaptionfr— Ezdnsion  of  Qaes- 

1  tion.  The  burden  is  upon  the  appellant,  not  only  to  show  that 
an  excluded  question  was  proper  in  purpose^  but  that  it  was  prop- 
erly framed  for  such  proper  purpose. 

LIBEL  AND  SLAKDEB:    Evidence — ^Mental  Pain — Accusation  Made 

2  in  Presence  of  Third  Person.  Where  the  accusation  was  made  in 
the  presence  of  a  third  person,  an  objection  was  properly  sns- 
tained  to  a  question  asking  the  plaintiff  as  to  what  mental  pain 
he  suffered  from  the  accusation,  as  the  same  should  have  been 
confined  to  what  mental  pain  he  suffered  from  the  third  per- 
son's having  heard  the  accusation. 

APPEAL  AND  EBBOB:     Beview— Haimleas  Error— Exdnsion  of  Mr 

3  dence  as  to  Mental  Pain.  The  jury  having  found,  in  an  action 
for  slander,  that  there  was  no  substantial  injury  to  plalntifTs 
reputation,  exclusion  of  evidence  as  to  mental  suffering  was 
harmless. 

Appeal  from  Keokuk  District  Court. — K.  E.  Willcockson, 

Judge. 

April  12, 1910. 

Action  for  slander.  The  answer  was  a  plea  of  justifica- 
tion and  a  plea  in  mitigation.  There  was  a  verdict  for  the 
plaintiff  of  one  dollar.  From  judgment  on  the  verdict,  tiie 
plaintiff  has  appealed. — Affirmed. 

Hamilton  d  Beatty,  for  appellant. 

Wagner  d  Updegraff,  for  appellee. 

Evans,  J. — The  slanderous  words  charged  against  the 
defendant  were,  in  substance,  that  the  defendant  said  to  the 
plaintiff,  during  an  altercation,  "You  are  a  thief."  The  ut- 
terance of  these  slanderous  words  was  admitted  by  the  de- 
fendant.  The  defendant  pleaded  the  truth  of  the  statement 
in  justification.  The  facts  pleaded  in  justification  were  that 
the  plaintiff  had  stolen  certain  of  defendant's  fence  posts 
from  his  field.    In  mitigation,  he  pleaded,  also,  that  he  had 


Apr.   1919]  GUEENLEE   V.   COPFMAN.  1093 

good  reason  to  believe,  and  •did  in  good  faith  believe,  that 
the  plaintiff  had  stolen  his  fence  posts.  The  plaintiff  ad- 
mitted, as  a  witness,  that  he  took  the  fence  posts  in  question, 
but  maintained  that  he  did  so  under  a  good-faith  claim  of 
right  thereto.  This  claim  of  right  was  based  upon  the  al- 
leged fact  that,  upon  some  previous  time,  the  posts  had 
formed  the  plaintiff's  part  of  a  partition  fence  between  the 
lands  of  plaintiff  and  defendant  respectively ;  that,  by  some 
mutual  arrangement  between  the  parties,  this  partition 
fence  had  been  removed ;  and  that,  in  such  removal,  the  de- 
fendant had  taken  such  posts  from  the  plaintiff's  p^rt  of 
the  fence.  Evidence  was  introduced  on  both  sides  as  to  the 
real  ownership  of  such  posts. 

The  words  complained  of  were  spoken  by  the  defendant 
to  the  plaintiff  himself,  during  an  altercation  which  amount- 
ed to  an  assault  on  tlie  part  of  one  or  the  other,  and 
wherein  the  plaintiff  denounced  the  defendant  as  a  "liar,^^ 
and  the  defendant  denounced  him  as  a  "thief."  The  alterca- 
tion occurred  in  the  presence  of  Moore,  son-in-law  of  the 
plaintiff. 

Upon  the  trial,  the  plaintiff  offered  to  prove  that  he 
suffered  mental  pain  because  of  the  "accusation^'  made  by 
the  defendant.  The  evidence  was'not  permitted.  The  plain- 
tiff also  requested  an  instruction  to  the  jurs'  that  it  should 
take  into  consideration  the  mental  suffering  "that  such  ac- 
cusation would  be  likely  to  cause  one  not  guilty  of  theft, 
and  being  accused  of  being  a  thief,  and  mental  anguish." 
This  instruction  was  refused.  The  one  point  argued  by  ap- 
pellant is  that  the  trial  court  erred  in  sustaining  objection 
to  certain  questions  put  to  the  plaintiff  as  a  witness,  for  the 
purpose  of  proving  mental  suffering. 

I.  CJounsel  put  to  plaintiff,  as  a  witness,  the  follow- 
ing question  : 

"Q.  After  tliis  occurrence  on  the  7th  day  of  Septem- 
ber, 1916,  at  the  time  you  met  Mr.  Coffman  there  in  the 
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nvid,  and  3'ou  and  Mt.  Moore  were  togeth- 

1.  appbal  and        er,   and   he   called  you   a  thief,  you  may 

KBBOB :    re-  '^  ^    ** 

tVo^nli  ^3^-®"™^"  state  whether  or  not  this  accusation  made 
quSSon.*^'  by   him  ctiused  you  any  mental  pain  and 

worry." 
The  trial  court  sustained  an  objection  to  the  foregoing 
(lUBBtion,  as  being  incompyetent,  immaterial,  and  irrelevant. 
That  mental  suffering  may  be  shown  as  an  element  of 
damage  in  a  slander  case  was  held  by  ua  in  Davis  v,  Mohftj 
145  Iowa  417,  and  in  Mills  v.  Fly  tin,  157  Iowa  477.  In  the 
first  of  the  cited  cases,  we  overruled  Prime  v.  Eastioood,  45 
Iowa  640,  wherein  the  converse  had  been  held.  In  MiUs  t;. 
Flymiy  supra,  we  said  that  mental  suffering  resulting  from 
injury  to  reputation  may  be  shown  "under  proper  allega- 
tions." One  of  the  specific  objections  made  to  the  offered 
testimony  in  the  trial  court  was  that  the  petition  contained 
no  allegation  of  mental  suffering.  Whether  this  was  a 
good  objection  or  not,  we  do  not  find  it  necessary  to  con- 
sider, in  view  of  the  state  of  the  record.  TTie  burden  is 
upon  the  appellant,  as  such,  to  show  that  the  interrogatory 
put  to  himself  as  a  witness  was  not  only  proper  in  purpose, 
but  that  it  was  properly  framed  for  such  proper  purpose. 

We  may  assume  that  the  bitter  quarrel  be- 

2.  LiBBL  AND         tween  these  two  men  caused  mental  suffer- 

8LANDBB : 

evidence :  ing  to  each.    We  mav  assume,  further,  that 

mental  pain :  ^  .77 

made*in*°  mental  suffering  was  caused  to  the  plaintiff 

thfrd'^pereon.       when  he  heard  the  defendant  accuse  him  as 

a  thief.  But  neither  of  these  assumptioDS 
presents  the  mental  suffering  which  would  be  provable  bj 
plaintiff  as  an  enhancement  of  damages',  because  such  mwi- 
tal  suffering  would  have  been  caused  to  the  plaintiff  r^ard- 
less  of  the  presence  or  absence  of  Moore,  The  mental  suf- 
fering provable  is  not  that  resulting  from  the  occupation 
made  to  himself,  but  that  resulting  from  the  publication  of 
the  accusation,  and  from  the  injury  to  reputation  canaed 
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thereby.  The  acctisation  could  have  caused  mental  suffer- 
ing, even  though  Moore  had  not  been  present  to  hear  it.  If 
Moore  had  not  been  present,  there  would  have  been  no  pub- 
lication, and  therefore  no  slander.  There  could  be  no  recov- 
ery, therefore,  for  mental  suffering  caused  merely  by  the  ac- 
ctisatiofi.  To  put  it  in  another  way,  the  jury  could  only  con- 
sider mental  suffering  resulting  to  the  plaintiff  from  the 
fact  that  Moore  heard  the  accusation.  Whether  the  method 
and  the  circumstances  of  the  publication  were  such  as  to 
cause  mental  suffering  to  any  considerable  degree,  would  be 
a  question  for  the  jury,  in  the  light  of  all  the  evidence.  The 
facts  of  this  case  are  quite  illustrative  of  the  reason  for  the 
distinction  here  presented.  Moore  was  the  son-in-law  of  the 
plaintiff.  He  protected  him  against  an  allied  assault  by 
the  defendant,  and  later  appeared  at  the  trial  as  a  friendly 
witness  for  his  father-in-law.  This  is  not  stated  in  criticism 
of  Moore,  but  for  the  purpose  of  illustration  only.  It  is 
readily  conceivable  that  the  allied  assault  and  the  accusa- 
tion may  have  caused  great  mental  suffering,  and  yet  that 
such  mental  suffering  was  not  at  all  enhanced  by  the  pres- 
ence of  the  son-in-law,  or  by  the  fact  that  the  accusation  was 
m^ade  in  his  presence.  It  will  be  noted  that  the  interrogatory 
under  consideration  quite  overlooked  the  distinction  here 
pointed  out.  The  inquiry  should  have  been  confined  to  the 
mental  suffering  resulting  from  the  pUrhlicatiofif  and  from 
the  injury  to  reputation  caused  thereby.  TerwiUiger  n 
Wands,  17  N.  Y.  54  (72  Am.  Dec.  420) ;  Tupier  v.  Hearst 
115  Gal.  a94  (47  Pac.  129).  The  same  defect  appears  in  the 
requested  instruction  by  plaintiff.  Our  conclusion  at  this 
point  renders  it  unnecessary  that  we  consider  the  question 
of  pleading. 

Finally,  we  may  say  that  the  plaintiff's  case  was  not  a 
vei-y  meritorious  one,  so'  far  as  substantial  damages  were 
concerned.    We  think  the  verdict  for  nominal  damages  gave 
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him  full  justice.    Even  if  he  had  testified  to 

'^*  KBROB  ^^  rev?ew :    "»^"tal  sufferiug  resulting  to  him  from  the 

exclusion  ^ot^^ '    puhHcation  of  the  accusation  in  the  presence 

to*mSatarpain.    ^^^  J»is  son-in-law,  this  would  have  added  noth 

ing  to  his  damages  for  injur}'  to  reputation. 
The  jury  having  found  that  the  plaintiff  suffered  no  substau 
tial  dam<ige  from  injury  to  his  reputation,  this  finding  must 
have  been  basecl  upon  the  circumstances  of  the  publication, 
and  upon  the  facts  proved  in  mitigation.  If  these  circum- 
stances and  mitigating  facts  were  such  as  to  reduce  the  dam- 
ages for  injury  to  reputation  to  a  nominal  sum,  the  jurv 
would  not  l>e  likely  to  allow  more  than  a  nominal  sum  for 
mental  suffering  resulting  from  such  injury  to  reputation. 
The  n(miinal  character  of  the  verdict  was  not  the  result  of 
absen(*e  of  proof.  The  nature  of  the  slanderous  words 
charged  and  admitted  was  such  as  to  have  justified  substan- 
tial damages  without  proof.  The  jury  must  have  found  that 
no  substantial  injury  to  reputation  was  sustaine<l.  This 
finding  could  not  have  been  influenced  by  the  absence  of 
evidence  of  mental  suffering.  From  the  whole  record,  there- 
fore, we  are  impressed  that  the  plaintiff  suffered  no  preju- 
dice in  the  final  result  by  the  absence  of  evidence  of  mental 
suffering.    The  judgment  below  will,  therefore,  be — Affirmed, 

Lapd,  O.  J.,  Preston  and  Salinger,  JJ.,  concur. 


Theodore  Greeson  et  al.,  Appellants,  v.  Reason  E.  Gbeeson 

et  al.,  Appellees. 

APPEAL  AND  EBBOB:     Becord— FaUnre  to  FUe  Abstract  in  Time- 

1  Waiver.  An  appellee,  by  filing  an  amendment  to  appellant's  ab- 
stract, thereby  waives  his  right  to  later  move  to  dismiss  the 
appeal  because  of  the  belated  filing  of  the  abstract. 

APPEAL  AKD  EBBOB:     Appealable  Judgment— Beview.     An  appeal 

2  from  ruling  on  a  demurrer  will  be  dismissed  for  want  of  an  ap- 
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pealable  order,  where,  on  the  ruling  sustaining  the  demurrer,  the 
plaintiff  did  not  elect  to  stand  upon  the  petition,  and  the  court 
did  not  enter  a  dismissal  of  the  petition  nor  enter  a  judgment 
of  any  kind. 

Appeal  from  Shelby  District  Caii/rt. — J.  B.  Rockapbllow, 

Judge. 

April  12,  1919. 

Action  for  partition.  A  demurrer  to  the  i)etition  was 
sustained.  From  such  ruling,  the  plaintiffs  have  appealed. 
Appellees  have  filed  a  motion  to  dismiss  the  appeal,  which 
is  well  taken,  and  the  appeal  is  dismissed. — Dismissed. 

Forney  d  Snipe  and  G.  \y,  CuUison,  for  appellants. 

Thomas  B.  Smith,  for  appellees. 

Preston,  J. — The  petition  alleges,  substantially,  that 
Daniel  Greeson  died  testate,  February  14,  1881,  seized  in 
fee  of  the  real  estate  in  Shelby  County,  Iowa,  sought  to  be 
partitioned,  describing  it;  that  he  left  surviving  him  a 
widow,  Catherine  Greeson,  aiid  children,  who  are  named; 
that  said  deceased  left  a  will,  in  the  following  words : 

"I,  Daniel  Greeson,  of  Clay  Township,  Morgan  County, 
Indiana,-  do  make  and  [mblish  this,  my  last  will  and  testa- 
ment. 

"Fir»t.  It  is  my  will  that  my  wife,  Catherine  Greeson, 
shall  have  and  control  all  my  property,  both  real  and  per- 
sonal, for  the  maintenance  of  herself  and  minor  chDdren. 

"Second.  That  my  wife,  Catherine  Greeson,  as  execu» 
trix,  shall  not  be  required  to  give  bond. 

"In  testimony  hereof  I  have  hereunto  set  my  hand  and 
seal  this  first  day  of  February,  1881. 

"[Signed]     Daniel  Greeson. 
"Witnesses:    W.  C.  Greeson  and  Wm.  F.  Ritchey.^' 

Tha petition  further  alleges  that  said  will  was  duly  pro- 
bated in  Shelby  County,  Iowa;  that  defendant  Kenkel  claims 
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to  have  some  interest  in  said  real  estate  by  virtue  of  a  war- 
ranty deed  from  Catherine  Greeson,  dated  November  4, 1881, 
and  duly  recorded ;  that  the  said  Catherine  Gi^eeson  died 
in  1906;  that  whatever  interest  or  title  said  Kenkel  may 
have  in  said  reiil  estate  is  junior  and  inferior  to  the  right 
and  title  of  plaintiffs,  and  to  that  of  the  defendants  who  are 
heirs  of  said  Daniel  Greeson ;  and  that  said  Kenkel  has  no 
interest  in  said  real  estate.  Other  usual  allegations  of  a 
partition  i)etition  are  made,  and  the  usual  prayer,  and  that 
the  title  of  plaintiffs  and  the  defendants  ojher  than  Kenkel 
be  quieted,  as  against  adverse  claims  of  said  Kenkel. 

Defendant  Kenkel  demurred  to  the  petition,  on  the  fol 
lowing  grounds: 

1.  That  the  facts  stated  in  plaintiffs'  petition  do  not 
entitle  plaintiffs  to  the  relief  therein  asked. 

2.  That  the  will  of  Daniel  Greeson,  set  out  in  IViran^raph 
8  of  plaintiffs'  petition,  gave  to  his  wife,  Catherine  Greeson, 
a  fee  simple  estate  to  all  of  the  proi>erty  of  said  Daniel 
Greeson. 

3.  That,  by  virtue  of  the  w^arranty  deed  given  by  Catb 
erine  Greeson,  said  warranty  deed  being  referred  to  in  Pam 
gi-aph  6  of  plaintiffs'  petition,  the  grantee  therein,  Bernard 
Kenkel,  the  said  grantee  therein,  being  this  defendant,  ob- 
tained the  fee  simple  title  to  the  land  described  in  said  war- 
ranty deed  as  of  date  November  4,  1891,  and  the  plaintiffs 
herein  and  codefendants  have  no  interest  whatever  in  said 
described  real  estate. 

On  June  7,  1917,  the  trial  court  filed  a  written  opinion 
and  ruling  upon  said  demurrer,  as  follows: 

"This  cause  coming  on  for  the  judgment  and  ruling  of 
the  court  upon  the  demurrer  to  the  plaintiffs'  petition  filed 
by  the  defendants  herein,  the  same  having  been  fully  argued 
and  submitted,  with  the  agreement  that  the  same  might  be 
decided  in  vacation,  and  the  court  being  of  the  opinion  tbat 
Catherine  Greeson,  widow  of  the  decedent,  Daniel  Greeson, 
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was,  by  the  last  will  and  tefitament  of  the  decedent,  Daniel 
Greeson,  vested  with  the  power  of  selling  the  real  estate  in 
question  for  the  support  of  herself  and  minor  children,  and 
the  court  being  of  the  further  opinion  that  the  deed  from 
Catherine  Greeson  to  Bernard  Kenkel  is  presumed,  as  a  mat- 
ter of  law,  to  have  been  executed  in  pursuance  of  the  power 
vested  in  Catherine  Greeson  under  the  will  of  said  Daniel 
Greeson,  deceased,  and  that  the  same  vested  in  Bernard 
Kenkel  the  fee  title  to  the  real  estate  set  out  in  the  plaintiffs' 
petition,  the  court  reaches  the  conclusion  of  law  that,  as  the 
plaintiffs'  petition  does  not  show  any  interest  to  be  in  the 
plaintiffs,  or  any  of  them,  in  the  land  in  controversy,  and 
that  no  cause  of  action  is  shown  in  the  said  petition  in  favor 
of  the  plaintiffs,  or  any  of  them,  the  demurrer  of  the  defend- 
ants to  the  plaintiffs'  petition,  ought  to  be,  and  the  same 
is  hereby,  sustained,  to  all  of  which  the  plaintiffs,  at  the 
time,  duly  except" 

Appellees'  motion  to  dismiss,  or  aflSrm,  is  upon  three 
grounds :  (1)  That  appellants  failed  to  file  abstract  SO  days 
prior  to  the  second  term  after  the  appeal  was  taken ;  (2)  that 
the  order  of  the  trial  court  simply  sustained  the  demurrer, 
and  plaintiffs  did  not  elect  to  stand  on  their  petition,  and 
no  final  judgment  was  rendered,  from  which  an  appeal  could 
be  taken;  (3)  that  plaintiffs  waived  their  right  of  appeal 
by  payment  of  the  costs  in  the  district  court. 

1.  The  record  shows  that  the  abstract  was  not  filed 
within  the  time  required  by  the  rules.  Appellants  contend 
that  appellees'  motion  to  dismiss  comes  too  late,  and  should 

not  be  sustained,  on  that  ground;   that  ap- 

1.  Appeal  awd        pellees  i)ermitted  appellants  to  proceed,  and 

SSuw  to^flJ?  *    appellants  did  proceed,  to  print  and  file  their 

w^Ter    "    "^  'abstract  and  argument,  before  appellees  filed 

the  motion  to  dismiss.  As  to  this,  the  coun- 
sel who  now  appears  in  this  court  says  that  he  did  not  know 
that  the  appellants'  abstract  and  argument  had  been  served 
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or  filed;  that  they  were  served  upon  another  of  appellees' 
counsel,  who  is  not  now  appearing  in  this  court,  but  who 
was  the  attorney  of  record  in  the  district  court.  But  appel- 
lees did  file  an  amended  abstract  in  August,  1918,  which  was 
l)efore  the  motion  to  dismiss.  The  ruling  on  the  demurrer 
was  June  7,  1917,  the  notice  of  appeal  was  served  October  5, 
1917,  and  the  motion  to  dismiss  was  not  filed  until  October 
8,  1918,  which  was,  in  March,  1919,  oi-dered  submitted  with 
the  case.  This  was  after  appellees'  filings.  Under  our  hold- 
ing in  the  case  of  Armentrout  v.  Baldivin,  163  Iowa  410,  and 
cases  there  cited,  appellees  have  waived  their  right  to  have 
the  case  affirmed  or  dismissed  on  motion  as  to  this  grouud. 
2.  It  appears,  from  the  vacation  ruling  before  set  out, 
that  plaintiffs  did  not  elect  to  stand  upon  their  petition,  nor 
did  the  court  enter  a  dismissal  of  the  petition,  nor  rendtf 

judgment  of  any  kind.  Appellants  argne 
2.  Appeal  and         that,   having  served  notice  of  appeal,  and 

EEROR :  appeal-  °  ir  jt       / 

able  jadgment:    filed    their    abstract    and    argument,   they 

review. 

thereby  elected  to  stand  upon  their  petition. 
Such  was  the  situation  in  the  cases,  or  some  of  them,  to  be 
presently  cited.  It  might  be  argued  as  well,  perhaps,  that, 
because  appellants  paid  all  the  costs  in  June,  1917,  a  few 
davs  after  the  ruling,  and  did  not  serve  notice  of  appeal 
until  \ibout  four  months  therejifter,  they  had  abandoned 
their  appeal.  Appellants  further  cfontend  that  a  niling  od 
a  demurrer  is  appealable.  This  is  true,  of  course,  if  the 
proper  record  is  made.  Appellants  cite  Roddy  v.  Gazette 
Co.,  163  Iowa  416,  from  the  syllabus  of  which  they  quote 
that  "all  that  need  be  shown  to  support  the  appeal  is  that 
the  ruling  was  final."  In  the  Roddy  case,  however,  judg- 
ment dismissing  the  petition  was  entered,  although  the  plain- 
tiff did  not  elect  to  stand  on  the  order  sustaining  the  de 
murrer.  The  cases  cited  in  the  Roddy  case,  in  r^ard  to  the 
sentence  just  quoted,  are  Seippel  v.  Blake,  80  Iowa  142,  and 
Thorpe  Bros.  t?.  Smith,  86  Iowa  410.    In  the  Seippel  case. 
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the  appeal  was  dismissed  because  the  record  showed  that 
plaintiff  did  not  elect  to  stand  upon  his  demurrer,  and  have 
the  fact  shown  of  record.  In  the  Thorpe  case,  there  was 
neither  election  nor  judgment  of  dismissal  upon  the  sustain- 
ing of  a  demuri'er  to  the  petition,  and  the  motion  to  dismiss 
in  this  court  was  sustained.  In  that  case,  counsel  argued , 
as  they  do  here,  that  the  ruling  on  the  demurrer  disposed 
of  the  case;  but  the  court  said  that  whether  it  did  or  not 
depended  upon  the  volition  of  the  plaintiffs,  and  that  thej' 
had  the  right  to  amend  their  petition.  So  it  is  here.  These 
plaintiffs  had  the  right  to  amend,  and  allege  that  they  were 
mistaken  as  to  some  of  the  averments  of  their  petition,  or 
attempt  to  make  a  case  on  paper.  It  was  further  said  in  the 
Roddy  case,  at  page  420,  that,  under  previous  decisions,  the 
ruling  must  have  disposed  of  the  issue  involved,  either  by 
the  entry  of  final  judgment,  as  in  Hampton  v.  Jones,  58 
Iowa  317,  where  a  judgment  was  entered,  and  there  was  no 
election  to  stand  on  the  ruling,  or  as  in  Oow(m  v.  Boone,  48 
Iowa  350,  where  there  was  an  election  to  stand  on  the  rul- 
ing, but  no  judgment.  See,  also,  Fairmont  Or,  Go.  v.  DargcTj 
178  Iowa  732,  734,  as  sustaining  our  conclusion.  That  was 
an  appeal  from  an  order  overruling  a  motion  for  a  directed 
verdict,  and  for  judgment  on  the  pleadings.  One  of  the 
grounds  for  sustaining  the  motion  to  dismiss  the  appeal  was 
that  no  final  order  was  entered.  Our  holding  at  this  point 
renders  it  unnecessary  to  determine  the  effect  of  the  pay- 
ment of  the  costs.    The  appeal  is — Dismissed, 

Ladd,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


In  re  Estate  of  William  Lackib. 

Lizzie  Lackib  et  al.,  Appellees,  v.  8.  E.  Emmert,  Executor, 

Appellant. 
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BXECrrrOBS  and  ADMXNISTBATOBS:     Management  of  SBtato- 

1  Allowance  of  Interest  Against  Ezecotor.  The  district  court  tau 
jurisdiction,  upon  exception  to  the  executor's  report,  to  make 
allowance  of  interest  in  favor  of  a  legatee  against  the  executor. 

EXEOUTOBS  AND  ADMINISTBATOBS:    Management  of  Estate— 

2  Interest  on  Funds.  Where  a  will  directs  that  money  be  paid  from 
time  to  time  to  legatees,  interest  may,  in  response  to  a  demand 
made  by  the  legatee,  be  charged  against  the  executor  on  fundi 
which  he  has  in  his  hands,  and  which  he  retains  by  means  of  a 
false  denial  of  their  payment  to  him. 

EXECUTOBS  AND  ADMINISTBATOBS:    Management  of  BsUte- 

3  Interest  on  Funds — ^Becelpt  without  Claim  of  mtecest— Bes  Adjv- 
dicata.  Where  a  widow,  making  demand  for  the  funds  due  her 
under  a  will,  alleged  that  the  executor  had  collected  certain 
funds,  but  made  no  mention  of  interest,  her  acceptance  of  the 
amount  ordered  by  the  court  to  be  paid  her  by  the  executor  did 
not  conclude  her  from  making  a  claim  for  interest,  nor  act  as 
res  adjudicata  thereon,  as  she  was  not  required  to  combine  the 
claim  for  money  due  with  the  claim  for  interest 

EXEOUTOBS  AND  ADMINISTBATOBS:    Management  of  EsUta- 

4  Mistakes  in  8ettlement--0orrection— Interest  on  Funds.  Under 
Section  3398,  Code,  1897,  mistakes  in  settlement  of  the  ac 
counts  of  an  executor  may  be  corrected  at  any  time  before  the 
final  settlement  and  discharge,  and  no  adjudication  was  worked 
as  to  interest  where  the  legatee  asked  for  the  payment  of  money 
in  the  hands  of  the  executor,  but  asked  for  no  interest.  ' 


EXEOUTOBS  AND  ADMINISTBATOBS:     Management  of 

5  Order  to  Hold  Funds — ^Interest— 'Discretion  of  Court.  An  order 
of  the  court  directing  an  executor  to  hold  in  his  possession,  until 
a  certain  time,  property  of  legatees,  was  not  a  direction  that  he 
was  to  hold  it  in  his  own  bank  without  interest;  and  as  long 
as  he  could  have  placed  it  in  another  bank  that  would  allow 
interest,  if  his  own  bank  would  not,  the  court  could,  in  its  dis- 
cretion, find  that  he  should  have  made  some  income  on  the  prop- 
erty, and  charge  him  with  interest  thereon. 

EXEOUTOBS  AND  ADMINISTBATOBS:     Management  of  Bstato- 

6  Intere^  on  Funds— Non-Application  of  Legatees  for  Inyestaunt 
The  executor  was  properly  charged  with  interest  on  funds,  over 
his  objection  that  the  legatees  were  advised  of  the  condition  of 
the  estate  by  reports,  and  made  no  application  for  payment  or 
for  investment  of  funds. 
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APPEAL  AMD  EBBOB:    Awrtgnment  of  Bnor— -BrlefB— FaJlore  to 
7    ABBign  Error— Abaudomnent  of  Gross-Appeal.    Where,  on  cross- 
appeal,  there  Is  no  assignment  of  error  relied  on  for  reversa],  and 
no  brief  filed,  a  cross-appeal  will  be  held  to  have  been  abandoned. 

Appeal  from  Polk  District  Court. — Hubebt  Uttebback, 

Judge. 

April  12,  1919. 

The  ultimate  question  is  whether  error  was  committed 
in  charging  an  executor  with  intereet  on  funds  in  his  hands 
belonging  to  l^atees. — Affirmed. 

DaZe  d  Harvisofif  for  appellant. 

M.  E,  Van  Laningham,  and  J.  E.  Holmes,  for  appellees. 

Salinger,  J. — I.  The  order  that  the  executor  pay  in- 
terest was  made  in  a  proceeding  in  probate,  and  in  ruling  on 
exceptions  to  the  executor^s  report.    And  appellant  contends 

that  the  court  was  without  jurisdiction  to 
1.  Executors  and    make  an  allowance  of  interest  upon  any  ap- 

ADM  I M I  ftTW  A- 

tors:  mRnage-     plication  in  probate,  and,  at  all  events,  had 

ment  of  estate :  .  «  ,       ^^ 

auowance  of       no  power  to  make  such  allowance  by  means 

Interest  against  .  i  « 

execntor.  of  decision  upon  exceptions  to  the  report  of 

an  executor. 
We  are  unable  to  see  how  ffuey  v.  Euey,  36  Iowa  525, 
cited  by  appellant  in  support  of  this  proposition,  in  any 
way  sustains  it.  As  to  /»  re  Estate  of  Brown,  113  Iowa  351, 
also  relied  upon,  it  may  be  assumed  that  the  partial  quota- 
tion from  the  case  tends  to  sustain  the  claim  of  the  appel- 
lant. But  on  an  analysis,  the  decision  in  Brown's  case  coun- 
ters the  point,  rather  than  sustains  it.  In  that  case,  this 
court  did  precisely  what  appellant  claims  the  district  cx)urt 
had  no  jurisdiction  to  do.  For,  in  a  probate  proceeding 
arising  upon  exceptions,  the  Supreme  Court  ordered  an  al- 
lowance of  interest.  The  opinion  as  a  whole  makes  it  mani- 
fest it  was  not  intended  to  hold  that  the  probate  court  lacks 
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jurisdietiou  to  allow  interefit  on  funds  in  the  hands  of  an 
executor,  nor  that  it  lacks  jurisdiction  because  the  claim 
for  interest  is  made  through  exceptions  to  the  report  of  the 
executor.    We  cannot  sustain  this  assignment. 

II.    No  one  will  deny  that,  under  the  conditions  stated 
in  the  second  proposition  urged  by  appellant,  it  would  be 
error  to  allow  interest.    Many  conditions  may  readily  be  con- 
ceived wherein  such  an  allowance  would  be 
2.  BxBcoTOBs  AND    crroueous.     But  the  question  we  have  is 

ADMINISTRAT'OKS  * 

managemeDt  of  '  Whether  it  was  error  to  make  the  allowance 

estate  *     lotcrest 

on  funds.  Under  the  facts  presented  by  this  record.   Of 

course,  it  is  true  that  an  executor  is  not 
ordinarily  liable  for  interest  on  money  in  his  hands.  See 
Dorris  v.  Miller,  105  Iowa  564.  But  in  so  holding,  the  Dorm 
case  declares  that,  if  the  executor  has  made  actual  use  of  the 
funds,  or  delayed  paying  the  balances  in  his  hands,  after  de- 
mand, or  retains  the  money  in  his  hands  unemployed,  with- 
out any  just  reason  or  excuse  therefor,  and  when  it  should 
be  invested  or  paid  over,  he  is  chargeable  with  interest 
Now,  the  will  provides  that,  as  to  the  wife,  half  the  estate 
shall  be  paid  to  her  "from  time  to  time,"  as  it  diall  come 
into  the  hands  of  the  executor.  At  this  point,  it  is  in  order 
to  consider  with  the  second  proposition  a  contention  made 
in  the  third  proposition.  That  is,  in  eft^i^t,  a  claim  that 
where  a  will  directs  payment  from  time  to  time,  this  gives 
the  executor  unqualified  authority  to  declare  when  the  time 
of  payment  shall  be.  It  appears  that,  prior  to  November, 
1914,  the  executor  had  possession  of  certain  notes  owed  the 
estate  by  one  Yetter,  which  were  due  on  March  1,  1915,  and 
that  Yetter  paid  them  before  maturity,  and  before  the  5th 
of  November,  1914.  It  is  the  fair  effect  of  further  testimony 
that,  on  that  day,  the  widow  inquired  of  the  executor  whether 
the  Yetter  loan  had  been  paid,  and  that  he  falsely  denied 
that  it  had  been.  We  are  of  opinion  that,  though  the  will 
directs  that  moneys  be  paid  to  the  widow  from  time  to  time, 
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interest  may  be  charged  the  executor  where  he  has  funds  in 
his  hands  and,  in  response  to  a  demand  therefor  by  the  leg- 
atee, retains  the  money  by  means  of  a  false  denial  that  it 
has  been  paid  to  him. 

III.  William  Lackie  died  testate  on  April  24, 1913.  As 
seen,  the  widow  made  demand  for  funds  due  her  under  the 
will,  and  did  this  on  November  5,  1914,  and  was  then  told 

that  the  money  had  not  yet  been  collected. 
^"  aSm^nTsJba*'*''    T^iereafter,  on  December  4,  1914,  she  made 

tors:  manage-  i»j.»  j.       ±.\^       j»a»j.  ±.        n* 

ment  of  estate :    application   to   the  district  court,  alleging 
funds :  receipt      that,  On  the  22d  of  August,  1014,  the  execu- 

wlthout  claim  of 

interest :  rea        tor  had  collected  certain  QOtes,  to  the  amount 

adhtdicata, 

of  915,560.  The  prayer  was  that  he  be  or- 
dered to  pay  to  her  her  share  of  that  money  due  her  under 
the  provisions  of  the  will.  This  application  made  no.  men- 
tion of  interest,  and,  on  the  19th  of  December,  1914,  the 
court  ordered  the  executor  to  pay  the  widow  tlie  sum  of 
f7,0fK).  It  is  now  urged  upon  us  that  this  order  fixed  the 
amount  then  payable  to  the  widow,  and  that,  as  she  aoqui- 
esced  therein,  and  accepted  what  was  granted,  the  order  is 
conclusive  upon  her,  and  operates  as  res  adjudicata  in  this 
proceeding,  and  that,  therefore,  she  cannot  subsequently  ask 
that  said  order  be  reviewed,  and  interest  allowed  her  on  said 
amount. 

The  first  answer  is  that  nothing  which  cloes  not  legiti- 
mately arise  for  decision  is  settled  by  a  decision.  The  .ap- 
plication charged  the  collection  of  fl5,560.  The  will  enti- 
tled the  widow  to  half  of  this.  Allowing  her  $7,000  can  be 
explained  only  upon  one  of  two  theories:  either  that  not 
so  much  afS  f  15,560  had  been  in  fact  collected,  or  that  a  part 
of  what  was  collected  was  not  given  the  widow,  because  it 
was  thought  necessarv'  to  retain  a  part  for  purposes  of  ad- 
ministration. The  claim  tendered  by  the  widow  was  that  she 
have  an  order  to  pay  what  was  due  her  in  any  view.  Whether 
interest  was  due  by  reason  of  the  retention  on  part  of  the 
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executor  is  a  matter  between  the  l^atee  and  the  executor, 
arising  upon  his  default  or  malfeasance.  The  right  to  have 
half  of  the  money  in  his  hands  was  given  by  the  will.  There 
was  no  compulsion  to  combine  the  two  claims.  That  alone 
is  a  perfect  answer  to  the  claim  that  allowing  the  widow  the 
half  claimed  by  her,  and  given  her  by  the  will,  operated  as 

an  adjudication  that  she  was  not  entitled  to 

4.  BxBcuTOBs  AND    iutercst  because  of  unlawful  retention  of  her 

ADMINI8TRA- 

m^Jnt'ot^^uuT-  ^^^^^y  ^^  V^^  ^^  ^^^  executor.  A  second 
uement'  *cor^*  ^°^  equally  couclusivc  answer  is  that,  un- 
JI?"on°  fundi!''*'    <ler  Section  3398  of  the  Code,  mistakes  in 

settlement  may  be  corrected  in  the  probate 
court  at  any  time  before  final  settlement  and  discharge. 

We  hold,  first,  that,  because  of  said  statute,  no  adjudi- 
cation was  effected.  We  hold  further  that  no  adjudication 
was  worked  for  the  following  reason :  Since,  at  the  time 
when  the  earlier  application  was  made,  the  will  entitled  the 
widow  to  half  of  the  amount  collected,  the  fact  that  she  did 
not  combine  with  her  claim  for  this  half  a  claim  that  she  be 
allowed  interest  because  the  executor  had  improperly  de- 
tained that  half,  does  not  estop  her  to  maintain  her  present 
application  for  an  allowance  of  interest.  One  who  has  two 
enforcible  rights  and  has  one  of  them  paased  upon  does  not 
lose  the  right  to  proceed  upon  the  second  right  because  she 
failed  to  assert  it  when  she  presented  the  other  right  for  ju- 
dicial action. 

IV.  While  it  is  true  this  executor  was  directed  to  hold 
in  his  possession  the  property  of  the  six  legatees  until  the 
first  day  of  March,  19i6,  it  does  not  follow  that  this  is 

a  direction  to  hold  the  same  in  his  bank 

5.  BxBcuTORs  AND    uutH  thc  first  day  of  March,  1916.    And  the 

ADMIMI8TBAT0R8 :  .,.,.,  ,,    ,  , 

management  of    court  evidently  thought  he  was  under  some 

estate:   order  ,         .  ,  .      ,    x,. 

to  hold  fundi:    obligation   from  the  time  he  received  the 

interest :    die-  ^ 

^tion  of  money  until  it  should  have  been  paid  out, 

to  make  some  income  on  it.    He  knew  pre- 
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cisely  the  time  when  he  could  and  would  be  required  to  pay 
the  same  out.  If  his  bank  did  not  want  the  money,  other 
banks  equally  responsible  might  be  willing  to  use  it  and  pay 
interest.  The  court  had  some  discretion  about  the  matter, 
and  we  find  nothing  to  justify  our  interfering  with  that  dis- 
cretion. See  In  re  Estate  of  Gloyd,  9B  Iowa  303;  In  re 
Estate  of  Young,  97  Iowa  218. 

V.    Proposition  6  is  that  the  widow  and  other  l^^atees 
were  properly  advised  of  the  condition  of  the  estate  by  re- 
ports, and  that,  in  the  absence  of  application 

6.  BxxcDTOBs  AND    madc  to  the  court  for  an  order  either  for 

ADMINISTRAT0B8  : 

Stete^^'interest  P^J™^'^*  ^  widow  or  l^atees,  or  for  invest- 
appikStfoa  "o?"  ^^^^  ^^  ^^^  funds,  the  executor  is  not  charge- 
InveiteSentf         ^^^^  ^^^^  interest  on  the  funds  in  his  hands. 

We  think  that  what  has  already  been  said 
disposes  of  this  point. 

VI.    A  cross-appeal  was  perfected  by 

7.  Appeal  and  ^ome  of  the  appellees.  We  find  no  assign- 
mS?  *of*^rwT :  ment  of  errors  relied  on  for  reversal  nor 
to**at«ign*errop :  hrief  points  on  the  cross-appeal.  E^verything 
cross-appeal.        indicates  the  same  has  been  abandoned,  and 

we  so  hold. — Affirmed  on  hoth  appeals. 

Ladd,  C.  J.,  EiVANs  and  Prbston,  JJ.,  concur. 


Jbssie  B.  Jacobson,  Appellee,  v.  Lou  Bybd  et  al.,  Appellants. 

DEEDB:  Undue  Iniliieiiee— Presnmptionfl.  EMdence  that  an  aged 
1  and  very  inftrm  grantor  executed  to  her  danghter  and  flon«in-law 
a  deed,  the  consideration  for  which  was  an  alleged  indebtedness 
for  board  and  lodging  for  13  years,  acknowledged  in  a  contract 
executed  at  the  same  time  as  the  deed,  is,  ander  a  review  of  the 
record,  held  sufficient  to  make  a  prima-'facie  case  of  fraud  and 
undue  influence,  and  to  cast  upon  the  grantee  the  burden  of 
proving  the  contrary. 
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DEEDS:  Undue  Influence — ^Interest  Sufllcient  to  Set  Aside  CkmTey- 
2  ance.  One  who  conveyed  to  the  grantee  real  estate,  in  consid- 
eration of  a  promissory  note  and  of  a  promise  made  in  a  will 
for  the  payment  of  said  note,  and  who  was  also  the  legatee  of 
an  undivided  one-half  interest  in  said  real  estate,  which  had  been 
reconveyed  by  the  said  grantee,  held  to  have  sufficient  interest 
to  have  said  conveyance  set  aside  for  fraud  and  undue  influence, 
and  to  have  established  against  said  real  estate  her  claim  for  the 
value  of  the  note. 

Appeal  from  Vass  District  Court. — O.  D.  Wheeleb,  Judge. 

April  12,  1919. 

Suit  in  equity  to  set  aside  a  deed  af  real  estate,  as  hav- 
ing been  obtained  by  fraud  and  undue  influence.  Plaintiff 
al«o  prayed  that  a  lien  be  established  in  her  favor  upon  such 
real  estate,  to  the  amount  of  f  500.  There  was  a  decree  for 
the  plaintiff,  and  the  defendants  appeal. — Affirmed, 

E,  M.  Willard  and  CalUihan  &  Callahan,  for  appellants. 

//.  M,  Boorman,  for  appellee. 

Evans,  J. — The  deed  under  attack  was  executed  in  her 
lifetimo  by  Lydia  (^ard.  The  j)laintiff  was  the  daughter  of 
Ward  Card,  deceased,  who  was  the  only  son  of  Lydia  Card. 
The  <lefendant  Lou  Byrd  was  the  only  daughter  of  Lydia 
()ard.  The  subject-matter  of  the  deed  under  attack  was  a 
residence  pro])erty  in  the  city  of  Atlantic,  worth,  at  the  time 
of  the  trial,  about  |f1,6(M).  This  property  had  been  first  ao 
quired  by  Ward  Card,  the  father  of  the  plaintiff,  in  1892,  at 
a  cost  of  |750.  He  held  the  legal  title  thereto,  and  occupied 
the  same  as  a  home  for  several  years.  In  1897,  he  conveyed 
the  property  by  quitclaim  deed  to  his  mother,  Lydia  Card. 
The  claim  on  behalf  of  the  plaintiff  is  that  this  deed  was 
executed  as  security  for  f250  advanced  by  the  mother  to 
pay  an  incumbrance  on  the  property.  Ward  Card  continued 
in  the  occupancy  of  said  property  for  many  years  following 
the  date  of  such  deed.    Re  died  in  1907.    The  evidence  tends 


Apr.  1919  J  Jacobson  v.  Byrd.  1109 

to  show  that  Lydia  Card  recognized  the  equity  of  her  son  in 
such  property,  and  recognized  the  plaintiff  as  the  successor 
to  such  equity.  On  August  29,  1913,  Lydia  conveyed  the 
proi)erty  to  the  plaintiff.  At  about  the  same  time,  she  con- 
veyed other  property  of  less  value  to  her  daughter,  Mrs. 
Byrd,  the  defendant.  Mrs.  Byrd,  being  dissatisfied  with  her 
mother's  conveyance  to  the  plaintiff,  came  with  her  mother 
to  the  home  of  the  plaintiff,  on  September  8,  1913,  and  re- 
quested the  plaintiff  to  convey  the  property  back  to  Lydia. 
In  that  conference,  some  mutual  understanding  was  arrived 
at,  as  between  the  grandmother  and  daughter  and  grand- 
daughter. It  is  claimed  for  the  plaintiff  that  such  under- 
standing was  that  she  should  convey  the  property  back  to 
her  grandmother,  and  that  her  grandmother  should  keep  the 
same,  without  disposing  of  it,  as  long  as  she  lived,  and  that 
it  should  be  disposed  of  by  will,  and  that  the  plaintiff's  eq- 
uity should  be  recognized  therein  to  the  extent  of  f500,  and 
should  be  a  first  claipi  thereon,  and  that  the  residue  of  the 
estate  should  be  divided  equally  between  the  defendant  Mrs. 
Byrd  and  the  plaintiff.  They  thereupon  went  together  to 
the  office  of  an  attorney.  At  the  office  of  the  attorney,  the 
plaintiff  executed  a  deed  back  to  her  grandmother;  the 
grandmother  executed  a  note  to  the  plaintiff  for  ^^00;  she 
also  executed  her  will.  The  note  was  drawn  payable  on  the 
date  of  the  death  of  the  maker.  Items  2  and  5  of  the  will 
were  .is  follows: 

"Item  2.  Whereas,  Ward  E.  Card,  father  of  Jessie  Ja- 
cobson, during  his  lifetime  paid  a  sum  of  money  amounting 
to  $500  toward  the  payment  of  a  certain  property  being  Lot 
Seven  (7)  Block  One  Hundred  Twenty-one  (121),  in  the 
city  of  Atlantic,  Iowa,  on  behalf  of  Lydia  L.  Card,  and  I 
now,  hereby,  will  and  bequeath  unto  the  said  Jessie  B.  Ja- 
cobson, as  a  special  bequest,  said  sum  of  five  hundred  dol- 
lars ($500.00)  in  addition  to  what  is  hereinafter  willed  unto 
her;  that  this  sum  of  five  hundred  dollars  is  also  represented 
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in  a  promissory  note  which  she  holds  against  me  for  this 
item. 

"Item  5.  All  of  the  balance  and  residue  of  my  prop- 
erty, both  real  estate,  personal  and  mixed,  wherever  situated, 
I  hereby  will,  devise  and  bequeath,  share  and  share  alike 
unto  my  daughter  liou  Byrd  and  to  my  granddaughter,  Jessie 
B.  Jacobson,  to  be  their  absolute  property." 

At  this  time,  the  grandmother  had  made  her  home  with 
her  daughter  for  the  preceding  11  years. 

On  the  night  of  January  17,  1915,  and  at  about  one 
o'clock  in  the  morning,  Lydia  Card,  being  in  her  last  illness, 
and  90  years  of  age,  executed  a  contract  with  her  daughter 

and  husband,  whereby  she  acknowledged  in 

1.  pnos :  undue      debtedness  for  |300  for  board  and  lodging 

Influence:  pre- 

Bumptions.  for  the  period  of  13  years.     At  the  same 

time,  she  executed  to  the  same  parties  a  deed 
of  the  residence  property  which  she  had  obtained  from  the 
plaintiff  on  September  8,  1913.  The  consideration  for  this 
deed  was  the  indebtedness  for  board.  This  is  the  deed  whicb 
is  challenged  in  this  action.  The  circumstances  under  whi<*h 
the  deed  under  attack  was  executed,  were  sufficient  to  make 
at  least  a  prima-facie  case  of  fraud  and  undue  influence,  and 
to  cast  upon  the  defendants  the  burden  of  proving  the  con- 
trary.   We  are  clear  that  the  prima-facie  case  thus  made  was 

not  overcome  by  the  testimony  on  behalf  of 

2.  piBBDs :  undue      defendants.    It  is  strongly  urged  for  the  de- 

Influence:  Inter-  ^  ''        " 

est  Buffldent  to    fendants  that  the  plaintiff  had  no  interest  in 

set  aside  con-  ^ 

▼eyance.  ^|,g  property  as  such,  and  was,  therefore,  in 

no  position  to  complain  of  the  conveyance  of 
the  same.  E^vidence  was  introduced,  tending  to  show  that 
at  the  time  of  the  conveyance  of  the  property  by  Ward  Card 
to  Lydia,  an  absolute  sale  was  intended,  and  that  Ward  re- 
tained no  equity  in  the  property.  It  is  further  urged  that 
the  testimony  whereby  the  plaintiff  claims  to  show  the  con- 
trary is  all  incompetent,  under  Oode  Section  4604.    On  this 
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question,  we  have  little  occasion  to  go  back  of  September  8, 
1913.  Concededly,  the  plaintiff  did  have  the  full  legal  title 
to  the  property  on  that  date.  On  such  date,  she  conveyed 
the  same  to  Lydia.  The  consideration  for  such  conveyance 
was  the  promissory  note  and  the  provisions  made  for  her  in 
the  will,  she  was  entitled  to  a  performance  of  such  consid- 
eration. The  trial  court  gave  her  nothing  more.  If  it  had 
been  necessary  that  she  should  have  proved  that  she  had  an 
equity  in  the  property  prior  to  August  29,  1913,  when  the 
same  was  conveyed  to  her  by  her  grandmother,  such  proof 
is  furnished  by  the  recitals  of  Item  2  of  the  will.  The  con- 
veyance of  August  29th  was  itself  a  recognition  of  the  claim 
then  put  forth  by  the  plaintiff.  As  already  indicated,  how- 
ever, it  was  not  incumbent  upon  the  plaintiff  to  go  further 
back  in  her  proofs,  except  for  historical  purposes,  than  Sep- 
teml)er  8,  1913,  when  she  parted  with  her  title.  The  case  in- 
volves fact  questions  only.  The  trial  court  found  the  facts 
with  the  plaintiff,  and  set  aside  the  deed  and  ordered  a  dis- 
position of  the  property  in  accordance  with  the  terms  of  the 
will.  Our  examination  of  the  record  satisfies  us  with  the 
correctness  of  the  court's  finding,  and  with  the  propriety  of 
the  relief  extended.  The  decree  entered  below  is,  therefore, 
— Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


B.  G.  Bbimbr,  Appellee,  v.  Fresd  Swingle,  Appellant. 

APPEAL  AND  EltROB:  Harmless  Error — ^Instruction  Favorable  to 
Appellant.  Where  the  time  com  was  to  be  delivered,  under  a  con- 
tract for  sale,  was  a  question  for  the  Jury,  and  both  pcurtles  had 
testified  as  to  an  offer  of  compromise,  an  instruction  that  the 
offer  of  compromise  was  not  an  admlssioif  of  indebtedness,  and 
was  only  to  be  considered  as  bearing  upon  the  contract  with 
respect  to  delivery,  was  favorable  to  the  appellant,  and  was 
harmless  error,  of  which  he  cannot  complain. 
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Ai)])eal  from   Fotiairattamir  Dusttivt  Court. — Thomas  Ar 

THUR,  Judge. 

April  12, 1919. 

AcriON  to  recover  from  defendant  a  balance  alleged  to 
be  due  upon  a  verbal  contract  for  the  sale  of  corn.  Trial 
to  a  jury.  Verdict  and  judgment  for  plaintiff.  Defendant 
appea  Is. — A  ffirm  ed. 

Tinlvy,  Mitclvtil,  Prijor  ct  Ross,  for  api)ellant. 

B.  A.  Goodspeedy  for  appellee. 

Preston,  J. — Plaintiff  claimed  that  the  contract,  made 
February  20,  1917,  was  that  he  sold  the  corn  at  the  agreed 
price  of  90  cents  per  bushel,  plus  the  rise  in  the  market  price 
of  the  corn  at  the  time  of  delivery ;  and  that  this  com  should 
be  delivered  not  later  than  April  20,  1917 ;  that  the  corn  was 
delivered  about  April  20,  1017;    and  that  the  market  price 
at  that  time  was  |1.35;   and  he  asked  to  recover  on  that 
basis.     On  the  other  hand,  defendant  claims  that  the  con- 
tract was  that  he  was  to  pay  90  cents  per  bushel,  plus  any 
advance  in  the  market  at  the  time  defendant  should  de- 
mand delivery  of  the  corn;   that  he  demanded  such  delivery 
about  March  20th;   and  that,  at  that  time,  the  market  price 
was  1^1.00  per  bushel :    and  he  alleges  that  he  tendered  to 
plaintiff,  before  the  trial  and  at  the  trial,  the  amount  he 
claimed  he  owed  plaintiff  on  that  basis.    It  appears  that  one 
load  of  the  corn  was  delivered  some  days  before  the  rest, 
and  plaintiff  testifies  that,  when  he  delivered  the  one  load 
of  corn,  defendant  told  him  that  it  was  wortli  |1.23,  at  that 
time,  and  he  thought  it  would  sound  all  right  for  all  of  it; 
but  plaintiff  replied  that  he  didn't  think  that  would  be  tresit- 
ing  him  right,  begause  he  had  been  saving  the  corn  for  de- 
fendant.    There  is  little,  if  any,  dispute  as  to  the  market 
price  of  com  on  the  different  dates.    The  only  question  of 
fact  is  as  to  what  the  contract  was,  and  when  the  com  was 
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to  be  delivered.  Under  the  evidence,  this  was  a  question  for 
the  jury.  The  only  error  assigned  is  in  regard  to  an  instruc- 
tion given  by  the  tritU  court.  Appellant  says,  in  argument, 
that,  in  offering  his  evidence  in  respect  to  the  alleged  tender, 
it  was  his  belief  that  he  could  establish  a  valid  tender,  as 
he  had  pleaded ;  but  the  evidence  disclosed  that  he  had  not 
made  a  valid  tender.  The  defendant  testified  that,  in  a  con- 
vers4{ition  a  few  days  after  the  corn  was  delivered,  plaintiff 
wanted  fl.35,  and  defendant  told  him  he  did  not  owe  fl.35; 
and  that  he  tendei'ed  him  f  1.23  per  bushel  for  the  com,  as  a 
settlement;  that  he  told  plaintiff  he  didn't  consider  that  he 
owed  what  he  was  going  to  tender,  but  would  offer  it  in  the 
form  of  a  settlement,  and  would  withdraw  it  if  plaintiff  did 
not  accept  it.  Raintiff  testified  on  the  sjime  subject,  and  all 
the  evidence  on  this  subject  went  in  without  objec-tion.  In 
the  instruction  complained  of,  the  trial  court  referred  to 
this  testimony,  and  then  said,  in  substance: 

"Under  the  strict  rules  of  evidence,  this  testimony  would 
not  have  come  before  you,  perhaps.  An  offer  of  compromise 
is  not  an  admission  of  indebtedness,  or  any  other  fact  in 
the  case,  but  this  testimony  came  before  you  without  objec- 
tion, and  is  before  you,  and  you  are  instructed,  with  refer- 
ence to  such  testimony,  that  it  is  not  to  be  considered  by  you 
as  an  admission  by  the  defendant  that  he  owed  the  plaintiff 
J|1.23  per  bushel  for  the  corn.  It  is  not  to  be  considered  by 
you  in  that  respect,  but  only  to  be  considered  by  you  as  hear- 
ing upon  the  contract  hetweeti  the  po/rties  with  respect  to 
delivery,  if  it  does  throw  any  light  upon  that  proposition, 
but  it  is  not  to  be  considered  by  you  as  an  admission  of  a 
debt  to  the  plaintiff  in  the  amount  ot  fl.23  per  bushel  or 
any  other  amount." 

The  words  in  italics  are  the  part  complained  of.  The 
only  cases  cited  by  appellant  are  to  the  proposition  that  the 
instructions  of  the  court  constitute  the  law  of  the  case,  and 
that  it  is  the  duty  of  the  jury  to  follow  them,  whether  right 
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or  wrong.  It  may  be  true,  as  contended  by  appellant,  that 
such  testimony  does  not  throw  any  light  upon  the  question 
of  delivery.  But  the  central  thought  of  the  instruction  is 
that  the  talk  or  offer  of  settlement,  at  f  1.23  per  bushel,  was 
not  an  admisision  of  indebtedness  by  defendant  in  the  amomit 
of  11.23  per  bushel,  or  any  other  amount,  or  an  admission 
of  any  other  fact  in  the  case.  Without  such  instruction,  the 
jury  might  have  considered  such  evidence  as  an  admission. 
If  plaintiff  was  here  complaining,  we  might  have  a  different 
question.  It  is  clear  to  us  that  the  instruction  guarded  the 
interests  of  the  defendant,  and  was  favorable  to  him,  in  that 
it  told  the  jury  they  could  not  consider  such  evidence  against 
the  defendant.  This  being  so,  there  was  no  prejudice  to  the 
defendant,  and  he  has  no  cause  for  complaint.  No  prejudice 
appears,  and  the  judgment  is — Affirmed. 

Ladd,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


Wallace  H.  Arney,  Receiver,  Appellant,  v.  Brittain  & 

Company,  Appellee. 

0OSPORATION8:       Oontracts     with     Promoter — Fraud— Bemedles. 

1  Where  a  promoter  mada  a  contract  of  sale  of  a  packing  plant 
by  fraudulent  misrepresentations,  the  company  to  whom  it  was 
sold  could,  upon  discovery,  either  (a)  sue  the  promoter  for  dam- 
ages on  an  accounting,  or  (b)  rescind  the  contract  and  recover 
the  consideration  paid,  from  the  promoter  or  from  a  third  person 
receiving  the  same  with  notice  of  the  fraud. 

GOBPOBATIONS:     Contracts  with  Promoter^Fraud.    Fraud  on  the 

2  part  of  a  promoter  of  a  corporation  in  obtaining  a  contract  from 
the  company  for  the  purchase  of  a  packing  plant  by  misrepre- 
sentations, would  render  the  contract  voidable,  and  not  void,  and 
it  would  not  be  an  election  to  rescind  for  the  company  to  bring 
suit  against  a  third  person  for  the  consideration,  without  mak- 
ing the  promoter  a  party. 

OOBPOBATION8:    Contracts  with  Promotec^-Consideration— Acc«pV 

3  ance  of  Check.    Where  a  company  purchased  from  a  promoter  a 
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packing  plant,  and,  under  the  agreement,  delivered  a  check  for  a 
cash  payment,  to  be  paid  under  the  contract  to  the  promoter, 
which  was  the  same  as  was  to  he  received  by  the  selling  com- 
pany, and  the  said  check  was  thereafter  delivered  to  the  seller 
under  its  agreement  of  sale  to  the  promoter*  the  acceptance  of 
the  check  by  the  seller  was  based  upon  consideration. 

0OBP0BATI0N8:     Oiftcers  De  Facto— Dealings  with  Third  Penonfl. 

4  Where  a  third  person  in  good  faith  deals  with  a  corporation 
through  purported  officers,  who  are  acting  as  such  openly  and 
without  challenge,  such  officers  will  be  deemed  de  facto  officers, 
and  the  corporation  will  be  bound  by  their  acts  within  the 
scope  of  the  functions  of  the  office. 

Appeal  from  Marshall  District  Court. — B.  P.  Oummings, 

Judge. 

April  14,  1919. 

Suit  by  the  plaintiff,  as  receiver  6f  an  insolvent  carpora- 
tion,  ai^ainst  the  defendant,  to  recover  money  which  was  the 
property  of  the  plaintiff  corporation,  and  which  was  wrong- 
fully paid  to  and  received  by  the  defendant.  The  answer 
was,  in  general  effect,  a  denial  that  the  payment  of  the  money 
in  question  to  the  defendant  was  wrongful.  There  was  a  de- 
cree dismissing  the  petition.  The  plaintiff  appeals. — Af- 
firmed. 

Carney  d  Carney  and  C.  //.  Van  Law,  for  appellant. 

C.  H.  E.  Boarfknan,  for  api)ellee. 

Evans,  J. — The  defendant  coriK)ration  was  the  owner 
of  a  packing  plant,  situate<l  at  Marshalltown,  Towa.  On 
February  2.^,  1915,  it  sold  the  same  by  written  contract  to 
one  David  Naylor  and  R.  F.  Hall,  for  a  consideration  of 
f 92,250,  to  be  paid  as  follows:  |10,(M)(>  on  June  15,  1915, 
and  the  balance  of  the  purchase  i)rice  on  or  before  six  months 
from  the  date  of  the  contract.  Naylor  and  Hall  were  with- 
out capital,  and  paid  nothing  on  the  contract  at  the  time 
of  its  execution.    They  were  promoters.    After  acquiring  the 
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contract,  they  proceeded  to  organize  a  new  corporation,  as 
a  purchaser  of  the  plant  in  question.  They  c^me  to  Marshall- 
town,  and  interested  many  prominent  business  men  in  the 
enterprise.     In  form,  at  least,  they  organized  a  corporation 
with  a  cai)ital  stock  of  1400,000,  intending  to  sell  the  stock 
thereof  to  the  citizens  of  Marshalltown  and  vicinity.     This 
organization  was  had  on  April  22,  1915.    On  May  4,  1915, 
the  diixictors  of  the  new  corporation,  one  of  whom  was  Hall, 
entered  into  a  contract  with  Naylor,  whereby  it  purported 
to  purchase  the  plant  in  question  for  f  170,000.     It  also  en- 
tered into  a  contract  to  pay  Naylor  a  commission  of  12^/^ 
per  cent  for  the  sale  of  the  stock  of  the  new  corporation. 
The  evidence  shows  that  many  of  the  stockholders  and  direc- 
tors understood  from  Naylor  that  $170,000  was  the  option 
price  for  which  he  obtained  the  contract.    There  was  mnch 
dissatisfaction  on  the  part  of  proposed  stockholders  and  di- 
rectors as  to  the  rate  of  commission  exacted  by  Naylor.    The 
earlier  meetings  of  the  directors  were  stormy.    The  person- 
nel of  the  directorate  changed  rapidly,  by  successive  resigna- 
tions.    Some  evidence  tends  to  show  sinister  manipulati<% 
and  control  of  the  acts  of  the  directors  by  Naylor  and  Hall. 
Under  the  contract  between  Naylor  and  the  new  c»r- 
poration,  |10,(MM)  was  to  be  paid  Naylor  on  June  10th.    The 
same  amount  was  to  be  paid  by  Naylor  to  the  defendant  cor- 
poration on  June  15th.    On  June  14th,  the  directors  ordered 
that  the  amount  thus  due  Naylor  should  be  paid,  by  the  is- 
sue of  checks  payable  to  the  defendant  corjwration.    Two 
such  checks,  of  J>8,000  and  $2,000  respectively,  were  issued, 
and  duly  signed  by  the  vice-president  and  the  treasurer,  the 
president  having  resigned,  and  the  siirae  were  delivered  to 
Naylor,  who  delivered  them  to  the  defendant  company,  in 
payment  of  the  amount  due  from  him  on  his  contract.    These 
ai-e  the  funds  which  the  plaintiff  seeks  to  recover.    The  ar- 
gument in  its  behalf  is  that  Naylor,  as  a  promoter,  sustained 
a  fiduciary  relation  to  the  corporation  which  he  organized; 


Apr.  1019]  Arney  v.  Brittain  &  Co.  1117 

that  be  obtained  his  contract  from  the  new  corporation  by 
fraudulent  concealment  and  representation;  and  that  the 
defendant  corporation,  at  the  time  it  received  the  checks  in 
question,  knew  of  the  fraud  thus  practiced,  or  at  least  knew 
such  facts  as  charged  it  with  knowledge  of  the  fraud.  It  is 
also  argued  that  the  officers  and  directors  of  the  company 
were  ilk^gally  elected,  and  tliat  they  were  without  title  to 
their  respective  offices  as  mere  usurpers,  and  that  all  their 
acts  were  wholly  void.  It  is  also  argued  that  the  defendant 
fonjpany  had  knowledge  of  such  lack  of  authority. 

Without  going  into  undue  details  of  the  evidence, 
there  is  much  in  the  record  tending  to  show  gross  fraud  on 
the  part  of  both  Naylor  and  Hall  in  their  dealings  with  the 

organization  of  the  new  company,  and  in  ac- 

1.  Corporations:     quiring  their  contracts  therewith.    If  Naylor 

nromotor:  obtained  his  contract  by  fraudulent  repre- 

dies.  sentations  or  concealment,  the  coq>oration 

could  repudiate  it,  upon  discovery.  It  could 
sue  Naylor  for  damages  or  for  an  accounting;  or  it  could 
rescind  the  contract,  and  recover  the  tlO,000  paid.  In  that 
event,  it  could  also  recover  such  amount  paid  to  any  third 
party  who  had  wrongfully  received  the  same,  with  notice 
of  the  fraud ;  and  such  is  a  large  part  of  the  argument  for 
appellant.  The  trouble  we  find  at  this  point  is  that  the 
argument  is  at  variance  with  the  petition.  The  petition  was 
not  j)re<licated  upon  the  theory  of  fraud  on  the  part  of  Naylor 
or  Hall.  There  is  no  allegation  that  the  contract  of  Nay- 
lor was  obtained  by  fraud ;  nor  any  allegation  that  such  con- 
tract with  Naylor  was  ever  rescinded  or  repudiated.  In- 
deed, there  was  no  reference  in  the  petition  either  to  Nay- 
lor or  to  Ilall,  or  to  the  contract  pursuant  to  which  the 
rhecks  in  controversy  were  paid.  The  petition  was  predi- 
cated upon  the  theory  that  the  officers  who  purported  to 
act  for  the  new  corporation  were  not  such  de  jure,  because 
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of  illegality  in  their  selection ;  and  that  the  defendant  knew 
of  such  illegality. 

If,  under  the  plejidings  and  the  evidence,  we  were  war- 
ranted in  finding  fraud  on  the  part  of  Naylor  in  obtaining 
such  contract,  this  would  render  the  contract  voidable  only, 

and  not  void.    It  would  rest  in  the  election 
2.  coRPOKATioNs :     of  the  corporation  to  rescind  it.    It  is  urged 

contracts  with  ^  ^ 

SSSSl**'^'  ^"  argument  that  the  beginning  of  the  suit 

is  a  sufiScient  act  of  rescission.  But  Naylor 
is  not  a  party  to  the  suit.  If  rescinded,  it  must  be  so  re- 
scinded as  to  Naylor.  There  is  nothing  in  the  petition  i>r  the 
evidence  to  warrant  a  finding  that  such  rescission  was  had. 
We  turn  away  from  the  question  of  fraud,  therefore,  and 
proceed  to  consider  the  case  upon  the  theory  of  the  petition. 
Were  the  check  and  the  delivery  thereof  to  the  defend- 
ant corporation  rendered  invalid,  in  that  the  officers  issuing 
the  same  were  elected  irr^ularly  or  illegally,  and  in  that 
the  defendant  corporation  received  the  same  without  con- 
sideration ? 

On  the  question  of  lack  of  consideration,  the  argument 
is  that  there  were  no  contractual  relations  between  the  two 
corporations;  that  the  plaintiff  corporation  owed  nothing  to 

the  defendant;    that  the  defendant,  there- 

^*  ^teacta'with'     '^^'  parted  with  nothing,  and  the  plaintiff 

•idSwtfon:  ac°'    S^^  nothing.     The  argument  is  not  quite 

cep^ce  of         sound.    Disregarding  the  question  of  fraud, 

as  we  must,  the  plaintiff  corporation  was 
bound  by  a  contract,  good  on  its  face  for  the  payment  of 
f  10,000  on  the  tenth  day  of  June.  It  knew  that  it  could  not 
acquire  a  good  title  to  the  packing  plant  from  Naylor  until 
Naylor  had  acquired  it  from  the  defendant.  It  had  an  in- 
direct interest,  therefore,  in  insisting  that  the  money  paid 
by  it  to  Naylor  should  be  applied  by  Naylor  toward  the  ac- 
quisition of  the  property.  The  acceptance  by  Naylor  of 
these  checks  payable  to  the  defendant  company  was  an  ac- 
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ceptance  of  them  as  payment  of  the  amount  due  him  under 
his  contract.  The  plaintiff  company  was  entitled  to  claim 
credit  accordingly.  The  acceptance  of  these  ehedcs  by  the 
defendant  company  from  Naylor  was  an  acceptance  of  them 
as  payment  of  the  amount  due  from  him  to  it  on  June  15tl\. 
As  to  the  mere  question  of  consideration,  therefore,  there 
was  no  lack. 

On  the  question  of  the  defect  of  title  to  ofl&ce  of  the 
officers  of  the  plaintiff  corporation,  we  are  confronted  with 
the  fact  that  they  were  de  facto  officers.    Each  of  them  was 

in  possession  of  his  office  and  exercising  its 
4.  coRPOBATioMs :     functions,  and  no  one  contended  with  him. 

officers  aefttoto :  ' 

thSd°?e^M.  ^s  *^  what  the  rights  of  these  de  facto  of- 
ficers might  be  as  between  them  and  the  cor- 
poration, or  as  between  them  and  its  stockholders,  or  as  be- 
tween each  other,  we  have  no  occasion  to  consider.  The  de- 
fendant corporation,  which  was  the  payee  of  the  checks,  was 
a  third  party.  It  is  settled  law  that,  where  a  third  party  in 
good  faith  deals  with  a  corporation'  through  purported  of- 
ficei's  who  are  acting  as  such  openly  and  without  challenge, 
they  will  be  deemed  to  be  such  officers  de  facto,  and  the  cor- 
poration will  be  deemed  bound  by  their  acts,  within  the 
scope  of  the  functions  of  the  office.  Corporations  neces- 
sarily act  in  all  cases  through  officers.  Clearly,  it  would  be 
impracticable  for  third  parties  to  deal  with  corporations 
at  all,  if  each  one  must  investigate  the  legality  of  the  title 
of  each  corporation  officer,  as  a  condition  precedent  to  a 
business  transaction.  The  following  excerpt  from  2  Thomp- 
son on  Corporations  (2d  Ed.)  is  a  condensed  statement  of 
the  law  on  this  question : 

"Section  1442.  It  scarcely  needs  judieial  authority  to 
the  proposition  that  the  corporation  will  be  bound  by  any 
acts  of  de  facto  officers,  where  such  acts  would  bind  it  if 
performed  by  officers  de  jure.  The  reasons  for  this  are  ob- 
vious.   If  the  corporation  does  not  wish  to  be  bound  by  the 
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acts  of  such  oflBcers,  its  duty  is  to  challenge  their  right  to 
the  office  immediately;  otherwise,  it  adopts  their  acts  as 
its  own.  This  principle  is  illusti*ated  in  a  case  where  stock- 
holders elected  a  treasurer  who  filled  the  position  under  a 
claim  of  right  to  the  office,  and  without  dispute  on  tlie  part 
of  any  stockholder  or  meuiiber  of  the  corporation.  While 
thus  discharging  the  functions  of  the  office,  he  executed  a 
note  on  Iwhalf  of  the  corporation,  and,  in  an  action  on  the 
note,  the  corj)oration  attempted  to  defend  on  the  ground  that 
the  person  executing  the  note  was  not,  in  fact,  the  treasurer 
of  the  cori>oration.  In  holding  invalid  such  a  defense,  the 
court  said  that  *we  are  of  opinion  that,  under  such  circum- 
stances, the  corpora ti(m  itself  cannot  be  permitted  to  con- 
tend, in  defense  of  an  action  like  the  present,  that  the  acts 
of  a  person  who,  under  color  of  an  election  to  the  oflSce,  has, 
without  protest  or  opposition  from  any  source,  acted  as  its 
treasurer  for  so  long  a  time,  are  invalid,  merely  because  the 
annual  meeting  at  which  he  was  chosen  was  not  called  in 
a<"cordance  with  the  by-laws.' 

"Section  1447.  It  is  very  well  settled,  and  for  good  rea- 
sons, that  the  acts  of  de  facto  officers  are  not  subject  to  col- 
lateral attack.  This  very  common  principle  that  runs 
through  the  entire  body  of  the  judicial  system,  is  applied  to 
the  acts  of  officers  de  facto  of  corporations.  Thus,  a  collat- 
eral attaek  was  not  permitted  on  aja  agreement  executed  hj 
pei-sons  acting  as  officei's  of  a  corporation  under  an  assumed 
election,  but  ineligible  to  the  offices  at  the  time  of  their  elec- 
tion. Persons  holding  under  color  of  an  election  are  said 
to  be  officers  de  facto,  and  where  they  have  chaise  of  the 
affairs  of  the  corporation,  they  are  authorized  to  bind  it  in 
all  matters  legitimately  devolving  upon  such  officers." 

While  the  petition  in  this  case  alleges  that  the  defend 
ant  corporation  "well  knew"  the  alleged  defect  of  title  of 
these  officers,  we  find  no  evidence  of  knowledge  on  the  part 
of  the  defendant  of  any  infirmity  or  defect  in  the  organiia 
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tion  of  the  plaintiff  company  or  in  the  election  of  its  oflficers. 
We  reach  the  conclusion  that  the  decree  entered  below  mnst 
be — Affirmed. 

Ladd,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 


C.  E.  Berry,  Appellee,  v.  George  F.  Kritbnbrink  et  al., 

Appellants. 

APPEAL  AND  EBSOB:     aroimds  for  Beview— Points  First  Raised 
1  on  Appeal.    Objection,  not  raised  in  trial  court,  that  the  petition 
states  no  cause  of  action,  will  not  be  consiaered  on  appeal. 

APPEAL  AND  EBSOB:    Of ounds  for  Beylew— First  Complaint  as  to 
2    Unobjected  Evidence  on  Appeal.    Parol  evidence,  unobjected  to, 
enlarging  writings  which  are  in  evidence,  cannot  be  complained 
of  for  the  first  time  on  appeal. 

Appeal  from.  Adair  District  Court. — Lorin  N.  Hays,  Judge. 

April  14,  1919. 

Wb  think  the  ultimate  question  is  one  of  fact,  and  is 
whether  the  plaintiff  appellee  has  waived  his  rights  to  the 
real  estate  in  controversy — whether  or  not  the  contract  sued 
oil  hy  appellee  has  been  forfeited  or  waived.  The  trial  court 
held  there  was  no  forfeiture  or  waiver,  and  defendants  ap- 
peal.— Affirmed. 

A.  M.  Fagan,  Mii^nuiker  d  Willia/msoti,  and  Tinley, 
Mitchell,  Pryor  &  Ross,  for  appellants. 

Carl  P.  Knox,  for  appellee. 

Salingbr,  J. — I.  In  various  ways,  it  is  urged  upon  us 
tliat  the  petition  states  no  cause  of  action,  and  for  that  rea- 
son the  court  erred  in  entering  judgment  and  decree  for 
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plaintiff.     No  such  question  was  raised  in 

^'  uSSt^  groondB    ^^  ^^^^^  coupt  at  any  time,  and  we  will  not 

SSnS^IJt'         indulge  in  citations  for  the  holding  that  ap- 

5p«?i.^  pellants  are  not  now  in  position  to  raise 

that  point  in  this  court. 
II.    There  is  some  complaint  that  parol  testimony  was 
allowed^  to  enlarge  the  writings  put  in  evid^ice.    Be  that  as 
it  may,  testimony  of  this  character  was  received  without  ob- 
jection, and  its  reception  may  not  here  be 
2.  APPBAL  Ain>        complained  of  for  the  first  time.    See  Zabel 
fo?*reViS??**      V.  Ni/enhmSy  83  Iowa  756,  at  759. 

first  complaint  , 

aa  to  unobjected  III.    The  appeal  finally  resolves  itaeli 

eTldenoe  on  ap-  irx-  ^ 

peal.  into  passing  upon  a  question  of  fact  concern- 

ing which  there  w)bs  a  substantial  conflict 
in  the  evidence.     The  question  of  fact  is  whether  Berry 
waived  what  interest  he  may  have  had  in  certain  lands.    Ap- 
pellant urges  that  the  court  erred  in  finding  that  Berry,  ap- 
pellee, did  not  waive  his  rights  to  the  land  in  controvert,  be- 
cause plaintiff,  on  the  24th  of  February,  1915,  did  waive  and 
abandon  any  interest  he  might  have  in  Exhibit  A,  or  any 
of  the  deals  described  in  the  evidence.    As  to  whether  or  not 
he  waived  these  rights  or  released  them,  the  testimony  is  in 
sharp  conflict.    We  allow  something  for  the  advantage  the 
trial  court  had  in  seeing  and  hearing  the  witnesses.    With 
that  to  start  with,  our  reading  of  the  record  satisfies  us 
there  is  no  substantial  reason  for  disagreeing  with  the  con- 
clusions of  fact  reached  below.    See  WUbie  v.  Sassen,  123 
Iowa  421,  and  Pryne  v.  Pryne,  116  Iowa  82,  83.    We  think 
the  relief  granted  is  fairly  within  the  x)etition;    at  least, 
within  its  prayer  for  general,  equitable  relief.    See  Searle 
V.  Fmrhcmks,  Morse  d  Co.^  80  Iowa  307,  311;    HosHm  v, 
Rowe,  61  Iowa  180;  and  Tier  v.  Griswold,  83  Iowa  442.   It  is 
a  serious  question  whether  those  who  have  appealed  have 
not  lost  all  interest  in  the  controversy,  and  whether  they 
are  entitled  to  maintain  this  appeal.    See  Price  v,  Baidauf, 
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90  Iowa  205,  209 ;  FoAwher  v.  Grass,  60  Iowa  606 ;  Moller 
V.  Oottsch,  107  Iowa  238.  But,  in  view  of  the  conclusions 
already  announced,  we  find  it  unnecessary  to  determine  that 
question. 

Our  conclusion  works  an  affirmance. — Affirmed. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Annie  McNeill  Birks  et  al.,  Appellants,  v.  Jas.  P.  McNbill 

et  al.,  Appellees. 

UMITATION  OF  ACTIONS:     Setting  Aside  Pro1>ate  of  Wm.    Ac- 

1  tion  to  set  aside  a  will  is  barred  in  five  years  from  the  time  the 
same  is  duly  filed  for  probate  and  notice  thereof  Is  given. 

WILLS:    Title  IndivlduaUy  (?)  or  as  Tni8tee(?)     The  contention 

2  that  a  devisee  took  as  trustee  for  others  becomes  immaterial 
when  it  appears  that,  if  he  did  so  take,  he  has  fully  executed  the 
trust. 

TBUBTS:     Termination  of  Fiduciary  Relation.    Fiduciary  relations 

3  are  presumed  to  terminate  with  the  execution  of  the  trust.  So 
held  as  to  the  turning  over  of  stock  by  an  executor  to  the  cestui 
que  trust. 

OOBPO&ATEONS:     Fiduciary  Relation  in  Purchase  of  Stock.*  The 

4  managing  officer  of  a  corporation  who  buys  a  stockholder's  stock 
through  the  stockholder's  duly  authorized  agent  is  under  no 
duty  to  disclose  to  such  agent  the  financial  condition  of  the  cor- 
poration as  beari^ag  on  the  value  of  the  stock,  wJhen  the  knotol- 
edge  of  the  agent  as  to  the  value  of  the  stock  is  as  ample  as  the 
knowledge  of  the  officer  who  is  proposing  to  "buy, 

LIMrrATIOM*  OF  ACTIONS:  Concealing  Fraud  not  Solely  Cognis- 
5  able  in  Equity.  Frauds  which  must  be  redressed  at  law,  and 
frauds  which  may  be  redressed  either  at  law  or  in  equity,  start 
the  running  of  the  statute  of  limitations  when  the  fraud  is  per- 
petrated, irrespective  of  the  injured  party's  knowledge  of  the 
fraud,  except  in  those  cases  where  the  fraud-doer,  by  some*  af- 
firmative and  fraudulent  conduct,  prevents  the  injured  party 
from  obtaining  knowledge  of  the  fraud.  But  mere  silence, — 
mere  failure  on  the  part  of  the  fraud-doer  to  reveal  his  wrong, 
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when  he  occupies  no  fiduciary  relation, — is  not  such  fraudulent 
concealment  as  will  toll  the  statute. 

Appeal  from  Mahaska  District  Court, — John  P.  TaLtBOtt, 

Judge. 

January  17,  1919. 

Rehearing  Denied  April  14,  1919. 

Suit  in  equity  to  compel  defendants  to  account  for  and 
[)ay  over  to  plaintiffs  the  difference  between  the  par  value  of 
80()  shares  of  stock  and  its  actual  value.  Other  issues  were 
included,  not  necessary  to  state.  On  hearing,  the  petition 
was  dismissed. — Affirmed, 

W,  H,  Keating  and  Tlwmas  A,  Cheshire,  for  api>ellant8. 

Burrcll  d  Devitt,  L.  E*  Corlett,  and  William  McNett,  for 
appellees. 

Ladd,  C.  J. — Hobart  W.  McNeill  died  testate,  January 
27,  190(),  at  the  city  of  San  Jose,  California,  leaving  surviv- 
in*;  Eliza;both  McNeill,  his  widow,  and  an  only  child,  Annie 
McNeill  Birks.  His  will,  dated  November  3,  1896,  bequeath- 
ing all  stock  in  the  corporation  known  as  "McNeill  Broth- 
ers.  Inc.,"  owned  by  himself,  to  W.  A.  McNeill,  was  admitted 
to  probate,  March  13,  1900.  He  was  owner  of  2,000  of  the 
5,000  shares  of  stock  in  this  company,  and  owned  no  other 
projierty.  W.  A.  McNeill,  who  was  nominated  execTitor  in 
the  will,  was  appointed,  and  qualified  as  such.  On  the  same 
day  that  the  will  was  made,  decedent  had  addressed  to  W. 
A.  McNeill  the  following  letter: 

"Oskaloosa,  Iowa,  November  3,  1896. 
^^Wilbur  A.  McNeill : 

"I  attach  this  letter  to  my  last  will  bearing  date  No- 
vember 3,  1896,  as  instructing  you  what  to  do  with  the  pro- 
ceeds, whether  dividends  of  cash  or  property  or  final  results 
arising  from  sale  of  my  *McNeill  Bros,  stock.'    One  half  shall 
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go  to  my  wife  Lizzie  McNeill  if  ♦  •  ♦  while  living,  then 
to  my  daughter  Annie  ♦  ♦  •  then  to  her  children.  The 
other  half  shall  go  to  my  niece  E.  L.  Little  who  has  been 
a  (laughter  to  me  nearly  all  her  life.  In  the  event  of  my 
death  you  should  at  om-e  make  a  will  so  leaving  this  prop- 
erty. Because  failing  to  do  so  it  with  all  your  own  prop- 
erty would  all  go  to  your  heirs,  and  lK)th  my  wife  and  Annie 
would  be  cut  out.  Better  make  no  additional  will  or  codicil 
yourself  without  the  advice  of  a  cai^ful  lawyer  as  to  its  ef- 
fei't  on  the  will  made  by  you  to-day.  It  is  a  slippery  busi- 
ness. 

"Affectionately, 
"H.  W.  McNeill. ' 

About  thr(»e  years  later,  another  letter  was  transmitted 
io  the  same  i)erson : 

"San  Jose,  Oal.,  12-lcS-1809. 
''Dear  Wilbur: 

"Having  reference  to  my  letter  of  instructions  in  your- 
self to  govern  you  in  the  final  disj)osition  of  my  McNeill 
Bros,  stock  I  would  like  to  add  to  it  this: 

"Set  aside  five  thousand  dollars  of  McNeill  Bros,  stock 
for  the  use  and  l)enefit  of  eadi  of  the  following  named  par- 
ties: 

"Hobart  M.  Birks,  Montreal. 

"Hobart  Phillips,  Oskaloosa. 

"Hobart  Little,  son  of  C.  F.  Little,  Oskaloosa. 

"Hol)art  Morris,  Oanmore. 

"Hobart  Hill,  son  of  F.  A.  Hill,  Seattle. 

"Hobart  Rice,  son  of  Fred  Rice,  South  Ben<l,  Wash. 

"Wilbur  M.  Little,  Anthracite. 

"Walter  McNeill,  Fairfax. 

"The  remaining  amount  of  the  two  hundred  thousand 
to  be  divided  into  two  parts,  ofae  half  going  to  my  wife,  Liz- 
zie McNeill,  and  the  other  to  my  niece  E.  L.  Little. 

"Affectionately, 
"H.  W.  McNeill." 
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McNeill  Brothers,  Inc.,  appears  to  have  been  organized 
in  1891,  but  certificates  of  the  capital  stock  were  first  issued 
October  16,  1893,  there  being  then  issued  3,531  shares  of  the 
par  value  of  f  100  each.    Two  certificates,  of  1,444%  shares 
each,  were  issued  to  W.  A.  McNeill,  one  certificate,  of  lU^ 
shares  to  E.  L.  Little,  one  for  97^^  shares  to  J.  F.  McNeill, 
and  409%  shares  to  W.  T.  Phillips.    The  capital  stock  was 
increased  to  |500,000,  Ai>ril  25,  1898.    The  additional  cer- 
tificates making  up  this  amount  were  distributed  to  the  Mc- 
Neills, Phillips,  and  others,  including  65l^  shares  to  E.  L. 
Little,  and  thereafter,  a  certific^ite  for  2,000  shares  was  is- 
sued to  H.  W.  McNeill,  Fe/bruary  10,  1899,  upon  the  surren- 
der of  one  certificate  of  1,444-%  and  another  of  555%  shares 
previously  issued  to  W.  A.  McNeill,  and  the  cancellation 
thereof.    In  pursuance  of  the  letters  accompanying  the  will 
and  addressiMl  to  W.  A.  McNeill,  a  certificate  of  800  shares 
of  the  stock  held  by  decc^lent,  H.  W.  McNeill,  was  issued 
to  his  widow,  Lizzie  McNeill,  February  15,   1900.     A  like 
certificate  was  issued  on  the  same  day  to  E.  L.  Little,  and 
certificates  for  the  remainder  of  the  2,000  shares  of  stock 
held  by  said  decedent  were  i^ued  either  to'W.  A.  McNeill 
or  those  entitled  thereto  under  the  letters  mentioned.    Tlie 
McNeill  Bros.,  Inc.,  was  a  holding  company  for  the  stock  in 
difl'erent  corjxjrations  organized  to  carry  on  the  various  en- 
teri)rises  of  the  three  brothers,  Ilobart  W.,  Wilbur  A.,  and 
Jjunes  F.  McNeill.    These  (*om panics,  at  the  time  of  the  death 
of  H.  \V.  McNeill,  were  the  American  Coal  Company,  located 
at  Evans,  in  Mahaska  County,  Iowa;    the  Oskaloosa  Livery 
and  Transfer  (^ompany,  and  the  Oskaloosa  Electric  Ught 
Company,  located  at  Oskaloosa,  Iowa;    the  H.  W,  McNeill 
Company  which  operated  a  coal  mine  at  Canmore  and  an- 
other at  Anthracite,  Canada;-  E.  L.  Little  Company,  which 
operated  stores  at  Canmore  and  Anthracite;    the  Western 
(\)al  Company;   the  Pacific  Coast  C<>mi)any;   and  the  Bren- 
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ton  Goal  Company,  at  Seattle,  Wafihiugton. 

The  day  after  the  issuance  of  the  certificate  of  stock  to 
Lizzie  McNeill,  one  of  the  plaintiffs  herein,  she  appointed 
W.  T.  Phillips,  of  OskalOosa,  Iowa,  proxy  to  vote  her  shares 
in  McNeill  Bros.,  Inc.  On  the  back  of  the  certificate,  there 
was  a  blank  assignment,  without  date,  signed  by  Lizzie 
McNeill,  witnessed  by  her  son-in-law.  Shortly  before  March 
30,  1901,  W.  T.  Phillips  made  W.  A.  McNeill  the  following 
proposition : 

'*As  attorney  for  Mrs.  Lizzie  McNeill  I  will  sell  you 
eight  hundred  shares  of  the  capital  stock  of  McNeill  Bros., 
being  certificate  14,  issued  February  15,  1900,  for  the  sum  of 
eighty  thousand  ($80,000.00)  dollars  cash,  ana  for  myself 
and  associates,  I  will  buy  the  American  Coal  Co.,  including 
all  of  its  outstanding  capital  stock,  and  the  American  Sup- 
ply Co.,  paying  therefor  the  sum  of  seventy-five  thousand 
(f 75,000.00)  dollars,  as  follows:  I  will  give  you  580  shares 
of  the  capital  stock  of  McNeill  Bros,  and  f  17,000.00  cash, 
with  the  understanding  that  the  said  American  Coal  Co.  and 
the  American  Supply  Co.,  operating  stores  for  supplies  to 
coal  miners,  be  turned  over  to  me  as  of  date  May  1,  A.  1). 
19<^l,  with  a  cletin  balance  sheet  of  that  date. 

"Yours  truly, 

"W.  T.  Phillips." 

Subsequently,  and  on  March  31,  1901,  an  option  w^as 
executed  in  words  following: 

"In  consideration  of  the  sum  of  one  dollar,  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged,  I  hereby  give 
W.  A.  McNeill  the  exclusive  option  until  May  1,  A.  D.  1901, 
to  purchase  the  eight  hundred  (800)  shares  of  'McNeill  Bros.' 
stock,  as  represented  by  Certificate  No.  Fourteen  (14),  is- 
sued February  15,  A.  D.  1900,  and  which  stands  in  the  name 
of  Lizzie  McNeill,  whose  attorney  in  fact  I  am,  and  the  four 
hundred  and  nine  and  three  quarters  (409%)  shares  of  'Mc- 
Neill Bros.'  stock  as  represented  by  Certificate  No.  One  (1) 
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issued  October  16,  A.  D.  1893,  in  my  name,  and  the  one  hun- 
dred and  seventy  and  one  quarter  (17(>i/4)  shares  of  ^McNeill 
Bros.'  stock  as  represented  by  certificate  of  thirteen  hundred 
and  eighty  (1,380)  shares,  upon  the  following  conditions,  to 
wit: 

"The  said  W.  A.  McNeill  shall,  on  or  before  May  1,  A.  I). 
1901,  tender  me  the  entire  amount  of  the  outstanding  stocii 
of  the  corporation  known  as  the  American  Coal  (Jompanv. 
together  with  a  clean  balance  sheet  of  said  American  Ooal 
Company  to  that  date,  and  the  sum  of  sixty-three  thousand 
dollars  (JfG3,(M>0.00)  in  ca^h,  and  in  the  event  of  his  so  doing, 
1  hereby  bind  myself,  for  myself,  and  as  the  attorney  of  the 
said  Lizzie  SicNeill,  to  suri^ender  to  the  said  VV.  A,  McNeill 
(he  said  thirteen  hundi-ed  and  eighty  (1,3S0)  shares  of  Mc- 
Neill Bros,  stock,  and  failure  on  the  part  of  the  siiid  W.  A. 
McNeill  to  make  the  siiid  tender  by  the  1st  day  of  May,  A.  1>. 
11)01,  shall  work  a  forfeitui'e  of  this  option  after  said  date. 

"Signed  this  30th  day  of  March,  A.* I).  1901. 

"Witness : 

"P.  S.  It  is  understood  and  agreed  that  the  stock  of 
goods  at  Evans,  la.,  known  as  the  American  Supply  Com- 
pany, belongs  to  the  American  Coal  Company,  and  is  to  be 
treJited  as  a  part  of  the  assets  of  the  said  (corporation.  W.  T. 
Phillips." 

W.  A.  McNeill  exercised  his  option  on  May  1,  1901,  and 
took  over  the  stock  des('ril)ed  in  the  foregoing  instrument 
and  transferred  the  property  of  the  American  Coal  Com- 
pany and  the  American  Sup[)ly  (-ompany,  with  the  |63,000. 
to  I*hillips,  who  paid  the  plaintiff  Lizzie  McNeill  the  sum  of 
f80,000. 

Many  issues  are  raised  in  the  petition  filed  September 
8,  1914.  Only  one  appears  to  i-emain,  and  that  concerns  the 
transfer  of  the  800  shares  of  stock  to  W.  A.  McNeill  at 
about  one  fifth  of  its  value,  as  is  alleged.  Plaintiffs  say  that 
a  fiduciary  relation  existed  between  W.  A.  McNeill,  as  presi- 
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dent  of  MtrNeill  Bros.,  Inc.,  and  Lizzie  McNeill,  a  share- 
holder, and  that  the  former  violated  his  duty  to  make  full 
disclosure  of  value  before  dealing  with  the  latter,  and  in 
not  doing  so,  was  guilty  of  fraudulent  concealment. 

Without  setting  out  the  needlessly  voluminous  plead- 
ings, we  are  of  opinion  that  this  issue,  as  well  as  that  said 
McNeill  occupied  such  relation  because  of  being  executor 
under  the  will  of  her  husband,  was  raised. 

It  appears  that  there  were  three  brothers,  a  sister,  and 
a  half-sister  in  the  McNeill  family.  The  youngest,  Holxirt 
W..  McNeill,  was  a  man  of  large  business  capacity,  possess- 
ing a  genius  for  promotion,  especially  in  mining  enterprises 
His  brothers,  W.  A.  and  James  F.  McNeill,  were  men  of 
ordinary  ability,  and  it  is  likely  that  they  acquired  riches 
through  the  sagacity  and  foresight  of  Hobart.  The  sister 
married  one  Little,  one  of  whose  children  was  E.  L.  Little. 
Hobart  was  married  to  the  plaintiff  Lizzie  McNeill  in  1869. 
He  appears  to  have  undei'tiiken  to  practice  law  for  several 
years,  then  developed  into  a  telegraph  operator,  and  later 
became  owner  and  manager  of  coal  mined  in  Mahaska 
County.  After  sening  as  assistant  manager  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railroad  Company  for  a  time,  and 
thereafter  residing  in  Austin,  Texas,  and  Long  Beach,  New 
Jersey,  he  returned  to  0«kaloosa  in  1883,  where  he  erected 
a  dwelling,  and  resided  until  1886.  Two  children  were  born 
to  them,  one  dying  in  infancy,  and  the  other,  one  of  the  plain- 
tiffs in  this  suit,  Annie  McNeill  Bfrks,  was  born  in  1873. 
In  1884  or  1885,  E.  L.  Little,  his  niece,  became  the  stenogra- 
pher or  secretary'  of  H.  W.  McNeill.  He  had  previously  paid 
her  expenses  for  two  years  at  a  boarding  school,  and  for 
a  course  at  a  business  college.  She  accompanied  him  to  Chi- 
cago and  Newark,  New  Jersey,  where  he  was  engaged  in 
some  business  enterprises,  and  in  1886,  to  Seattle,  Washing- 
ton, where,  save  for  a  short  time  at  Anthracite,  Canada,  he 
resided  until  his  death,  and  she  continued  as  his  secretary. 
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The  daughter  attended  school  at  Boston,  Massachusetts,  dur- 
ing five  years,  her  mother  accompanjing  her.  They  pa««d 
the  suinmens  at  Oskaloosa,  except  that  of  1889  or  1890,  when 
they  visited  H.  W.  McNeill  at  Seattle,  In  1896,  he  purchased 
35  acres  of  land  at  the  tip  of  a  peninsula  extending  into  Lake 
Washington,  and  constructed  thereon  a  large  dwelling  house 
and  gardens  suitable  to  the  situation,  at  an  expense  of  |30,- 
000,  called  the  place  Oolonsay,  and  took  title  in  the  name  of 
E.  L.  Little.  Mrs.  McNeill  visited  him  there  for  some  two 
or  three  weeks,  in  1897  or  1898.  He  had  not  been  in  good 
health,  though  continuing  to  transact  business,  since  1888, 
and  was  seriously  ill  during  the  nine  months  preceding  his 
death.  Mrs,  McNeill  went  to  Seattle,  during  this  last  period, 
to  see  her  husband,  and  remained  at  a  hotel  for  a  couple  of 
weeks,  in  attempting  to  do  so.  W.  A.  McNeill  met  her  at 
the  train,  and  subsequently,  with  the  assurance  that  her  hus- 
band was  so  feeble  that  a  visit  by  her  would  be  injurious  to 
his  health.  The  attending  physician  testified  that,  at  the 
instance  of  W.  A.  McNeill  and  E.  L.  Little,  he  confirmed  this 
statement  to  her,  and,  after  several  fruitless  efforts  to  see 
her  husband,  she  returned  to  Montreal  without  doing  so. 
Mrs.  Williams,  nee  E.  L.  Ldttle,  denied  having  been  a  party 
to  this  transaction. 

Mrs.  McNeill,  with  her  daughter,  had  continued  to  re- 
side at  Oskaloosa  until  the  marriage  of  the  latter  to  John 
Henry  Birks,  in  1894,  and  thereafter  resided  with  the  daugh- 
ter at  Montreal.  She  seems  to  have  been  with  her  husband 
about  three  months,  altogether,  in  Seattle.  The  home,  known 
as  Park  Place,  at  Oskaloosa,  was  in  her  name,  and  of  the 
value  of  $10,000.  Borne  time  in  1898  or  1899,  decedent  in- 
vited his  daughter,  with  her  son,  to  visit  him;  but,  when 
about  to  go,  she  received  a  telegram,  stating  that  the  house 
had  been  closed.  Both  Mrs.  McNeill  and  her  daughter  testi- 
fied that  the  relations  between  H.  W.  McNeill  and  his  wife, 
and  also  between  him  and  his  daughter,  were  agreeable  at 
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all  times,  and  that  he  occasionally  visited  them  at  Montreal. 
He  had  contributed  |15,000  toward  procuring  the  daughter 
a  home,  her  husband's  father  doing  likewise,  and  at  one  time, 
he  tendered  her  a  check  for  |50,000,  which  she  refused,  say- 
ing that  he  could  invest  it  better.  That  he  entertained  an 
affectionate  regard  for  his  daughter  and  grandson,  the 
record  leaves  no  doubt.  It  is  equally  conclusive  that  he  was 
somewhat  estranged  from  Mrs.  McNeill.  She  had  been  in 
ill  health,  about  25  years,  and  suffered  a  stroke  of  apoplexy 
in  1892.  They  seemed  to  have  been  content  to  live  apart,  for 
a  long  period  prior  to  his  death.  The  efficiency  of  E.  L. 
Little  in  assisting  this  uncle  in  the  transaction  of  his  busi- 
ness is  fully  proven,  as  is  the  fact  that  she  took  care  of  him 
during  his  long  illness.  Whether  she  was  paid  a  salary  of 
f 250  per  month  for  such  services,  or,  as  she  testified,  received 
no  regular  salary,  is  not  very  material,  save  as  bearing  on  his 
apparent  liberality  in  bestowing  on  her  Colonsay  and  200 
shares  of  stock  in  McNeill  Bros.,  Inc.^  and,  after  his  death, 
an  amount  of  stock  equal  to  that  left  his  wife,  and  through 
her,  to  the  daughter.  She  explained  that  decedent  had  told 
her  that: 

''If  I  had  remained  at  home  I  would  have  been  married 
and  would  have  had  a  home  of  my  own,  which  was  true,  and 
that  he  felt  that  he  should  do  that  for  me  because  I  had  been 
with  him  a  good  many  years." 

He  had  also  given  her  his  diamond  ring,  shortly  before 
his  death.  The  circumstance  that  his  daughter  had  mar- 
ried into  a  family  of  great  wealth  probably  was  accorded 
some  consideration  in  disposing  of  his  estate.  Such  are  the 
facts,  and  we  may  now  dispose  of  the  issues. 

I.  The  daughter  of  H.  W.  McNeill  was  not  remembered 
in  his  will  or  letters,  save  in  the  suggestion  that  the  portion 
left  to  his  wife  would  ultimately  pass  to  her  and  her  heirs. 
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The  will  w£U»  admitted  to  probate  on  March 

1.  LIMITATION  OF    13  1900,  End  the  estate  fully  settled  Decem- 

ACTiONS :  set-  '  '  •^ 

bit!  Sf*  wiif''     ^^  ^^'  ^^^^-    ^**^®  ^^  conclusive  a^  to  the 

execution  of  the  will,  until  set  aside.  Sec- 
tion 32DG  of  the  Code.  Any  action  to  set  aside  the  will  was 
barred  in  five  years  from  the  time  it  was  filed,  so  that  any 
claim  she  may  have  was  completely  barred  by  the  statute  of 
limitations.  Willard  v.  Wright,  81  Iowa  714 ;  Kelly  v.  KeUy, 
158  Iowa  56.  We  are  not  sure  that  Annie  McNeill  Birks 
makes  any  definite  claim  in  the  petition,  and  we  pass  on 
this  as  the  only  one  under  which  she  might  demand  a  share 
in  the  property  devised  to  W.  A.  McNeill.  It  follows  that, 
as  to  her,  the  petition  was  rightly  dismissed. 

II.  Shortly  after  the  funeral  of  H.  W.  McNeill,  W.  A. 
McNeill  went  to  the  house  of  W.  T.  Phillips,  where  the  wid- 
ow and  daughter  were  staying,  and  there  read  the  will  and 

what  he  termed  the  codicil,  to  those  present 

2.  Wills  :  utie        The  record  leaves  no  doubt  that  what  he  read 

individually  (  /) 

?L"fo\*''"^*         ill  coiniectioii  with  the  will  was  the  letter 

tee  ( ? ) 

heretofore  set  out,  directing  what  he  should 
do  with  the  stock,  and  tliat  this  w^as  the  pfiper  designated 
by  him  as  the  (^>dicil.  Oounsel  for  appellant  argued  that 
the  will,  ill  connection  with  the  letters,  constituted  him 
a  trustee,  and  that  the  title  to  the  stock  would  not  pass  to 
W.  A.  McNeill  under  the  will.  Conceding,  without  deciding 
this,  it  is  to  be  said  that  the  trust,  if  such  there  was,  has 
been  fully  and  completely  executed.  If  he  took  title  as  trus- 
tee, then  it  was  to  transfer  tlie  stock,  as  in  the  letter  direct- 
ed ;  and  the  evidence  is  undisputed  that  he  caused  to  be  is- 
sued a  certificate  of  the  800  shares  of  stock  to  Mrs.  NcNeill, 
February  15,  1900,  nearly  a  month  before  the  will  was  ad- 
mitted to  probate,  and  issued  a  certificate  of  a  like  amount 
of  stock  to  E.  L.  Little  on  the  same  day,  and  also  either 
caused  to  be  issued  to  himself,  as  trustee  for  the  eight  mi- 
nors who  had  been  named  by  the  decsedent,  certificates  of 
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stock,  or  directly  to  the  minors,  at  that  time.  It  is  quite 
immaterial  to  the  determination  of  this  case  whether  he  so 
did  voluntarily,  to  meet  the  wishes  of  his  brother  as  ex- 
pressed in  the  letter,  or  as  trustee,  with  the  duty  of  so  doing 
imposed  upon  him.  The  trust,  if  any  existed,  was  fulfilled, 
and  no  duty  remained  to  be  performed  by  the  alleged  trustee. 

III.  \V.  A.  McNeill  qualified  as  executor  March  14, 
1900;  and,  as  to  any  property  he  acquired  as  executor,  and 
which  belonged  to  or  to  which  Mrs.  McNeill  would  become 

entitled,  he  was  undoubtedly  to  be  r^arded 

3.  Trusts  :  ter-      ^^  trustee,  and  she,  a  cestui  que  trust.    But 
Sary  relation."  all  that  she  could  be  held  to  have  been  enti- 
tled to,  i.  e.,  the  800  shares  of  stock,  passed 

to  her,  and  after  that,  he  then  ceased  to  be  trustee.  Though 
the  courts  will  scrutinize  the  transactions  between  an  ad- 
ministrator and  those  entitled  to  the  property  of  the  de- 
cedent closely,  even  after  the  property  has  been  turned  over 
to  those  entitled  thereto,  in  the  absence  of  any  additional 
showing,  the  relation  of  the  executor  or  administrator  to 
such  property  is  not  to  be  regarded  as  that  of  trustee.  In 
the  absence  of  circumstances  showing  the  contrary,  the 
fiduciary  relationship  ceased  with  the  delivery  of  the  prop- 
erty, and  the  executor  or  administrator  is  no  longer  a  trus- 
tee with  respect  thereto.  After  the  issuance  of  these  cer- 
tificates, the  executor  and  Mrs.  McNeill  had  no  dealings 
whatever,  and  there  is  no  ground  for  saying  that,  when  W. 
A.  McNeill  purchased  her  shares  of  stock,  a  year  later,  he 
occupied  a  fiduciary  relationship  because  of  his  being  the 
executor  of  the  estate. 

IV.  N^otiations  for  the  purchase  of  the  800  shares 
of  stock  of  Mrs.  McNeill  began  with  the  proposition  of  W. 
T.  Phillips  as  her  agent  or  attorney.    The  contract  giving 

W.  A.  McNeill  an  option  to  purchase  was 

4.  cospoBATioNs :     dated  March  30,  1901,  and  it  extended  to 

Bduciary  rela-  ^   .«      ,  , 

tion  to  purchase  May  1st  of  that  year.    McNeill  elected,  on 

the  last  day,  to  make  the'  purchase,  and  it 
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appears  to  have  been  consu^unated  eight  days  later,  by  the 
assignment  of  the  certificate  of  stock  and  its  cancellation. 
McNeill,  at  that  time,  was  president  of  the  corporation,  and 
Mrs.  McNeill,  a  stockholder;  and  it  is  contended  that  he, 
as  director  and  president  of  the  corporation,  owed  her,  as 
a  shareholder,  the  duty  of  making  a  full  disclosure  of  the 
financial  condition  of  the  corporation,  as  bearing  upon  the 
value  of  her  shares  of  stock,  before  purchasing  same  of  her; 
and  that  this  he  failed  to  do,  as  was  his  duty;  and  that, 
therefore,  he  should  be  held  to  account  for  the  difference 
between  the  amonnt  paid  for  these  shares  of  stock  and  what 
they  were  actually  worth  at  the  time.  In  other  words,  it 
is  contended  that  the  doctrine  of  Dawson  v,  Natiotial  Life 
Ins.  Co.,  176  Iowa  362,  should  be  applied. 

The  trouble  with  this  contention  is  that  Mrs.  McNeill 
acted  through  W.  T.  Phillips  as  her  agent,  as  appears  to  be 
conceded  in  argument,  and,  of  course,  his  knowledge  with 
respect  to  the  transaction  would  be  imputed  to  her.  He  had 
been  a  director  of  McNeill  Bros.,  Inc.,  from  the  date  of  its 
organization,  and  then  held  580  shares  of  its  stock.  On  Feb- 
ruary 27,  1900,  he  was  elected  secretary  and  manager,  and 
continued  such  until  he  resigned  because  of  the  transfer 
or  cancellatioTi  of  such  stock  in  acquiring  the  American 
Goal  Company  in  May,  1901.  He  testified  that  he  'left  the 
employ  of  McNeill  Bros.,  January  24,  1900."  James  P.  Mc- 
Neill fixed  the  date  as  April  30,  1901.  Phillips  probably 
referred  to  work  in  the  office  of  McNeill  Bros.,  Inc.,  as  he 
became  manager  of  the  American  Ooal  Ck>mpany  at  about 
the  date  mentioned  by  him.  He  had  been  associated  with 
the  brothers  in  one  capacity  or  another  for  nearly  30  years. 
He  was  aware  that  McNeill  Bros.,  Inc.,  was  merely  a  hold- 
ing  company,  and  knew  of  all  the  companies  the  stock  in 
which  was  held  by  McNeill  Bros.,  Inc.,  and  testified  that 
he  knew  the  value  of  the  properties  owned  by  the  respec- 
tive corporations.    The  books  were  open  to  his  inspection 
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quite  as  freelj  as  to  the  president  of  the  coi*poratiou ;  and 
certainljy  as  to  him,  the  doctrine  of  the  Dutwatm  case  has 
no  application.  He  either  knew  or  had  quite  as  good  an  op- 
portunity for  ascertaining  the  values  of  these  several  prop- 
erties as  did  the  president,  and  cannot  be  said  to  have  oc- 
cupied the  position  of  a  mere  shareholder.  We  are  not  say- 
ing that  he  actually  knew  what  the  several  properties  were 
worth.  Re  seems  to  have  placed  much  reliance  upon  the 
reports  coming  in  to  McNeill  Bros.,  Inc.,  and  its  books,  and 
testified  therefrom  in  connection  with  his  inspection  of  the 
several  properties.  It  is  doubtful  whether  any  of  the  oflScers 
fully  realized  their  respective-  values,  and  it  is  doubtful 
whether  W.  A.  McNeill  was  then  any  better  informed  than 
was  W.  T.  Phillips,  the  agent  of  the  plaintifiF,  concerning 
what  the  stock  of  this  company  was  worth.  Undoubtedly, 
as  subsequent  events  disclosed,  the  shares  transferred  by 
Mi*8.  McNeill  were  of  much  greater  value  than  was  paid  for 
them.  A<*cording  to  the  testimony  of  James  F.  McNeill, 
who  was  treasurer  of  the  company  during  the  9^^  years  prior 
to  the  selling  of  the  stock,  the  dividends  averaged  less  than 
6  per  cent  per  annum.  From  the  time  of  its  organization 
until  1910, 19  years,  these  were  a  little  less  than  15  per  cent 
per  annum.  W.  A.  McNeill  was  not  active  in  the  negotia- 
tions. The  proposition  was  made  by  Phillips,  and  it  was 
Phillips  who  gave  an  option  to  McNeill  if  he  desired  to  pur- 
chase; and  for  all  that  appears,  McNeill  proceeded  on  the 
theory  that  he  was  dealing  with  a  director  of  the  company, 
acting  for  himself  and  as  agent  for  Mrs.  McNeill.  Between 
these  no  fiduciary  relation  existed;  and,  as  Mrs.  McNeill 
dealt  through  this  director,  we  are  inclined  to  the  view  that 
she  is  in  no  better  situation,  and  cannot  be  heard  to  com- 
plain of  the  omission  of  W.  A.  McNeill  to  advise  Phillips 
concerning  the  condition  of  the  company.  What  our  con- 
clusion might  have  been  had  Phillips  acted  without  author- 
ity, we  have  no  occasion  to  suggest 


113G  BiRKs  V.  McNbill.  [186  Iowa 

If,  however,  a  fiduciary  relation  were  foond  to  exist  be- 
cause of  tlie  relation  of  president  and  directors  of  McNeill 
Bros.,  Inc.,  any  claim  for  damages  was  barred  by  the  statute 
of  limitations. 

V.  The  defendants  pleaded  that  action  was  barred  by 
Paragraph  6  of  Section  3447  of  the  Code,  declaring  that 
suit  "for  relief  on  the  ground  of  fraud  in  cases  heretofore 

solely   cognizable  in  a  court  of  chancery 

5.  Limitation  of      *      *      ♦       [must     be     brOUght]      withiu     five 
ACTIONS :  con-  *■  o      j 

S?S"i!5«i?^ll2      years-'  after  the  cause  of  action  accrued. 

not  soielj  cog*      *' 

niMbie  in  qq^^  Section  3448  provides  that : 

"In  actions  for  relief  on  the  ground  of 
fraud  or  mistake,  and  those  for  trespass  to  property,  the 
cause  of  action  shall  not  be  deemed  to  have  accrued  until 
the  fraud,  mistake  or  trespass  complained  of  shall  have  been 
discovered  by  the  party  aggrieved." 

The  fraud  contemplated  in  this  section  has  uniformly 
been  held  to  be  that  "heretofore  solely  cognizable  in  a  court 
of  chancery."  Phoenix  Ins,  Co.  v.  Dankwardt,  47  Iowa  432. 
If  the  action  is  at  la^*  or  the  remedy  is  concurrent,  the  sec- 
tion has  no  application.  McGinms  v.  Hunt,  47  Iowa  668; 
Carrier  v.  Chicago,  R.  /.  d  P.  R,  Co,,  79  Iowa  80;  McKcuy 
V,  McCarthy,  146  Iowa  546.  If,  however,  the  party  against 
whom  the  cause  of  action  exists,  by  fraud  or  fraudulent  con- 
cealment prevents  such  other  from  obtaining  knowledge 
thereof,  the  statute  will  commence  to  run  from  the  time  the 
right  of  action  is  discovered,  or  might,  in  the  exercise  of 
reasonable  diligence,  be  discovered.  District  Twp.  of  Boom^ 
er  V,  French,  40  Iowa  601 ;  FoAist  v.  Hosford,  119  Iowa  97 ; 
Caffee  v.  Berkley,  141  Iowa  344.  The  shares  of  stock  were 
transferred  to  W.  A.  McNeill  or  to  the  company,  and  can- 
celed prior  to  May  8,  1901.  Phillips,  as  agent  of  Mrs.  Mc- 
Neill, and  probably  she,  as  well,  was  aware  that  McNeill 
Bros.,  Inc.,  was  a  holding  corporation, — merely  holding  the 
stock  of  other  corporations, — and  that  it  was  engaged  in 


Apr,  1919]  BiBKS  v.  McNeill.  1137 

no  business  except  through  other  companies.     Thereafter, 
the  different  corporations  were  operated  as  before,  at  least 
nntil  disposed  of,  books  were  kept  thereby,  and  reports  made 
to  McNeill  Bros.,  Inc.,  remittances  or  deposits  made  by  the 
several  companies  with  the  holding  company,  and  moneys 
drawn  therefrom.     The  books  and  papers,  throughout  all 
the  years  following  the  sale  of  the  stock,  were  accessible. 
No  claim  of  the  perpetration  of  fraud  by  W.  A.  McNeill 
prior  to  his  death,  on  November  6,  1913,  was  made.    No  re- 
lations, business  or  sodal,  between  him  and  the  widow  of 
H.  W.  McNeill  or  the  daughter  occurred  after  the  sale  of 
the  stock.    In  fact,  no  effort  whatever  to  conceal  or  cover 
up  the  transactions  appears  to  have  been  made,  and  there  is 
no  showing  whatever  of  any  concealment  of  the  alleged  cause 
of  action  during  over  13  years  which  elapsed  between  the 
sale  of  the  stock  and  the  beginning  of  this  suit.    It  is  argued, 
however,  that,  under  the  ruling  of  the  last  cited  cases,  W. 
A.  McNeill  fraudulently  concealed  the  cause  of  action  until 
about  the  time  this  suit  was  begun.    If  this  was  done,  it  was 
by  silence  throughout  this  long  period.    But  his  relation  of 
quasi  trustee  toward  the  shareholder  ceased  with  the  trans- 
action, and  he  was  under  no  more  obligation  to  confess  the 
wrong,  if  one  were  perpetrated,  than  any  other  wrongdoer. 
The  omission  to  disclose  the  facts  while  the  trust  relation 
existed  was  of  the  essence  of  the  fraud  alleged  to  have  been 
perpetrated.    This  duty  to  disclose  was  not  a  continuing  one, 
and  to  say  that  McNeill's  silence  amounted  to  fraudulent 
concealment  would  wipe  out  the  limitation,  by  ruling  that 
the  vital  element  of  the  alleged  fraud  tolled  the  statute,  and 
rendered  it  possible  to  maintain  an  action  at  any  time  dur- 
ing the  silence  of  the  wrongdoer,  though  that  were  the  wrong 
necessarily  in  connection  with  the  sale  of  the  stock  making 
up  the  cause  of  action. 

In  the  cases  last  above  cited,  the  agent  had  committed 
a  fraud  on  his  principal,  and,  of  course^  his  silence  as  to  what 
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he  had  done  was  a  continuing  breach  of  the  dutj  of  disdofr 
ing  to  his  principal  what  he  had  done.  Here/ the  relation 
ship  of  the  parties  ended  with  the  transaction.  The  breach 
of  any  duty  owed  to  the  shareholder  was  coniplete;^  and  no 
obligation  or  liability  rested  on  the  president,  other  than 
that  of  restoring  the  difference  in  the  value  of  the  stock  and 
the  amount  paid  therefor.  The  cause  was  maintainable  in 
law  or  equity,  and  we  are  of  opinion  that  there  was  no  fraud- 
ulent concealment  tolling  the  statute  under  Section  3448  of 
the  Code,  and  that  the  cause  of  action  is  barred  by  the  stat- 
ute of  limitations. — Affirmed, 

Evans,  Gaynob,  Salinger,  and  Stevens,  JJ.,  concur. 


Lizzie  DeWitt,  Appellee,  v.  Hans  Larson,  Appellant. 

NBW   TBIAL:    Oroonds— Kewly    Discovered  Evidence— Diflcrettos. 

1  Ordinarily,  the  granting  of  a  new  trial  for  newly  discovered  evi- 
dence is  largely  a  matter  of  discretion  with  the  trial  court 

NEW  TRIAL:     OrotindiH-Newly    Discovered    Evidence— Insufflcieiit 

2  Showing.  The  trial  court  is  within  its  discretion  in  refusing  a 
new  trial  for  newly  discovered  evidence  when  the  movent  fails 
to  negative  negligence  in  sooner  securing  such  evidence. 

Appeal  from  Clay  DiMrict  Court. — D.  F.  Coylb,  Judge. 

April  14,  1»19. 

Action  at  law  to  recover  damages  on  account  of  an  al- 
leged assault.  There  was  a  trial  to  a  jury,  and  a  verdict  for 
plaintiff.  Thereafter,  defendant  moved  for  a  new  trial  on 
the  ground  of  newlj  discovered  evidence.  Motion  denied, 
and  from  this  order,  defendant  appeals. — Affirm^, 

Cornwall  d  Cornwall  and  Heald  d  Cook,  for  appellant 

Biu^k  d  KirhpatriclCy  for  appellee. 
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Wbaver,  J. — The  sole  question  argued  by  appellant  is 
raised  by  his  assignment  of  error  upon  the  trial  court's  de- 
nial of  the  motion  for  a  new  trial.    Counsel  concede  that 

the  granting  of  a  new  trial  on  such  grounds 
1.  nbw  trial  :        is  ordinarily  very  largely  a  matter  of  discre- 

grounds :  newly  .     , 

discovered  evi-     tion  with  the  trial  court,  but  contend  that 

dence:  diS' 

creuon.  their  showing  in  this  instance  is  so  clearly 

meritorious  that  the  court  could  not  deny 
their  application  without  an  abuse  of  discretion. 

To  an  understanding  of  the  essential  f6roe  and  effect  of 
the  motion,  a  brief  statement  of  the  case  is  necessary.  The 
defendant,  a  widower,  is  the  owner  of  a  farm,  on  which  he 

employed  the  plaintiff's  husband  as  a  labor- 

2  nbw  trial  •        ^^'    ^^aiiitiff,  with,  her  husband,  lived  in  the 

^o^tUH^    defendant's  house,  and  boarded  him.     She 

fldiSt  ^Bbowing.  alleges,  and  her  testimony  is  to  the  effect, 

that,  on  July  5, 1916,  while  she  was  alone  in 
the  house,  and  her  husband  employed  on  a  distant  part  of 
the  farm,  the  defendant,  who  had  been  mowing  weeds  in  the 
highway  in  front'  of  the  premises,  entered  the  house,  and 
made  a  violent  and  persistent  assault  upon  her  person,  in 
an  attempt  to  have  sexual  intercourse  with  her  by  force  and 
against  her  will;  that,  while  such  assault  and  effort  were 
still  in  progress,  her  husband,  with  another'  person,  drove 
their  team  and  wagon  into  the  dooryard ;  and  at  the  sound 
of  their  approach,  defendant  desisted  from  his  attempt,  and 
released  her.  She  claims  to  have  informed  her  husband  at 
once  of  what  had  occurred,  and  on  the  following  morning 
they  refused  to  remain  longer  in  defendant's  service,  and 
moved  away  from  his  house.  The  defendant,  in  pleading 
and  as  a  witness,  denied  the  truth  of  the  charge. 

According  to  plaintiff,  the  assault  was  committed  soon 
after  five  o'clock  in  the  afternoon,  or  somewhere  between 
five  and  six.  That  the  husband  had  been  at  work  in  the  field 
during  the  day,  and  until  about  the  hour  mentioned ;  that 
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defendant  had  been  cutting  weeds  in  the  road;  and  that 
plaintiff  had  been  alone  in  her  housework,  are  matters  which 
are  shown  without  dispute.  The  defendant  swears,  however, 
that  he  at  no  time  and  in  no  manner  assaulted  plaintiff,  and 
avers  that,  when  plaintiff's  husband  and  his  companion,  one 
Skeels,  came  home  that  evening,  he  (defendant)  was  stili 
at  work  in  the  road,  and  that  they  drove  past  him  on  their 
way  into  the  premises.  In  this  respect,  he  is  disputed  hy 
both  DeWitt  and  Skeels,  who  say  that,  when  they  drove  into 
the  yard,  the  team  with  which  defendant  had  been  mowing 
the  roajd  was  standing  there  Or  in  the  bam,  not  yet  unhar- 
nessed, and  that,  while  they  were  engaged  in  putting  ont 
their  team,  defendant  came  out  of  the  bouse. 

Except  the  persons  above  named,  no  other  witness  was 
produced  or  examined  on  either  side  who  claims  to  have 
seen  the  defendant  or  to  have  had  any  knowledge  where  he 
was,  during  the  hour  from  five  to  six  o'clock  on  that  after- 
noon. In  support  of  the^motion  for  new  trial,  several  affi- 
davits were  filed,  stating,  in  substance,  that  two  of  the  af- 
fiants, Nels  Anderson  and  Freda  Anderson,  drove  past  the 
defendant's  place,  shortly  after  five  o'clock  on  the  afternoon 
in  question,  and,  as  they  passed  the  house,  they  saw  two 
men  (presumably  DeWitt  and  Skeels)  driving  into  the  yard, 
and  at  the  same  time,  or  immediately  thereafter,  they  (af- 
fiautH)  also  passed  the  defendant,  mowing  weeds  in  the  road. 
While  the  motion  was  still  pending,  defendant  filed  other 
affidavits  by  James  Spencer  and  his  son,  each  to  the  effect 
that  the  affiants  drove  along  the  same  road,  about  the  boor 
of  5 :4{)  P.  M.  of  that  day,  and  met  DeWitt  and  Skeete  as 
they  were  driving  toward  home,  and  within  a  short  distance 
from  defendant's  house;  and  immediately  afterward,  they 
passed  defendant  himself,  mowing  along  the  road. 

That  this  evidence  would  have  been  admissible  if  offered 
on  the  trial,  as  tending  to  support  the  defendant's  denial  of 
the  plaintiff's  story,  is,  of  course,  apparent,  and,  had  the 
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trial  court  sustained  the  motion  based  thereon^  we  think  the 
ruling  would  have  been  sustainable;  but  we  are  satisfied 
that  the  court  was  still  within  the  bounds  of  its  discretion  in 
denying  it.  While  defendant  makes  affidavit  that  he  did  not 
know  of  this  evidence  until  too  late  to  make  use  of  it  on  the 
trial,  there  are  some  features  of  this  denial  which  are  not 
wholly  satisfactory.  For  example,  it  seems  hardly  credible 
that  these  four  different  persons,  one  of  whom  was  defend- 
ant's own  son-in-law,  should  have  passed  by  in  his  immediate 
presence  and  upon  the  same  road  where  he  was  at  work, 
^dthout  his  seeing  them,  and  if  he  did  see  them,  or  any  of 
them,  the  importance  of  having  their  testimony  must  have 
been  apparent  to  him  from  the  outset.  This  action  was  be- 
gun within  five  days  after  the  allied  assault,  and  the  i)eti- 
tion  stating  the  alleged  facts  was  promptly  filed,  and  issue 
was  joined  thereon  in  time  for  the  first  term  of  court.  Ap- 
pellant nowhere  states  expi^essly,  in  testimony  or  in  affidavit, 
that  he  did  not  see  these  persons  who  are  now  said  to  have 
passed  him  in  the  road  at  a  time  when  it  was  of  the  highest 
importance  to  him  to  prove,  if  he  could,  that  he  was  not  In 
the  house  where  the  assault  is  alleged  to  have  been  made. 
If  he  did  see  them  (and,  as  we  have  said,  it  seetns  hardly 
possible  that  he  could  have  failed  to  see  them,  if  the  allied 
newly  discovered  testimony  is  true),  his  failure  to  make  it 
known  to  his  counsel,  or  to  find  and  subpoena  the  witnesses, 
all  of  whom  appear  to  have  been  residents  of  the  vicinity, 
tends  very  strongly  to  show  at  least  lack  of  attention  and 
diligence  on  his  part. 

In  a  certain  sense,  too,  the  proposed  new  evidence  is,  to 
a  degree,  cumulative  only;  though  the  writer  of  this  opin- 
ion thinks  that  the  merely  cumulative  character  of  newly 
discovered  evidence  should  not  always  be  a  decisive  consid- 
eration against  a  motion  for  a  new  trial,  and  especially  in 
cases  where  the  moving  party  is  charged  with  a  serious  of- 
fense, and  has  been,  without  fault  on  his  part,  compelled  to 
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go  to  trial,  depending  for  hi^  defense  solely  on  his  own  un- 
corroborated testimony.  It  is  enough,  however,  in  the  case 
now  before  us,  to  say  that  the  showing  of  new  and  material 
evidence  for  the  defense  which  could  not  with  reasonable 
diligence  have  been  produced  on  the  trial  is  not  suflSdently 
clear  or  convincing  to  sustain  the  defendant's  exceptions, 
and  the  ruling  appealed  from  is,  therefore, — Affirmed. 

Ladd,  (y.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


James  Garren,  Appellee,  v.  Gitttmwa  Gas  Company,  Ap- 
pellant. 

MASTEB   AND    SBBVANT:     Hidden   and   Lurking   Dangers.    The 

X  "safe-place-to-work"  rule  is  violated  by  the  failure  of  the  master 
to  warn  his  servant  of  a  lurking  and  hidden  danger,  iDhich  is  not 
ordinarily  incident  to  the  carrying  on  of  the  vHfrk,  of  which 
danger  the  master  had  knowledge,  and  of  which  danger  the 
servant  did  not  have  knowledge. 

PRINCIPLE  APPLIED:  A  metal  boiler  or  "tar  head,"  3 
feet  in  diameter  and  10  feet  high,  in  which  tar  was  melted,  rested 
on  a  cement  foundation,  and  extended  upward  through  the  room 
and  into  the  room  above.  The  top  of  the  boiler  was  bell-shaped, 
into  which  a  lid  was  fastened  by  simply  calking  it.  A  steam 
pipe,  connected  with  a  distant  boiler,  entered  the  top  of  the  tar 
head.  A  faucet,  through  which  tar  was  drawn,  was  located  at 
the  bottom  of  the  boiler.  When  steam  was  turned  in  at  the  top 
to  melt  the  tar,  danger  of  explosion  existed,  unless  a  vent  valve, 
also  located  at  the  top,  was  opened.  An  employee,  who  had 
never  before  worked  around  the  boiler,  and  who  had  no  knowl- 
edge of  its  construction,  except  what  he  could  see  while  working 
in  the  lower  room,  was  directed  to  draw  tar  the'refrom.  With- 
out the  knowledge  of  the  employee,  steam  was  turned  into  the 
boiler  by  the  superintendent  of  the  works,  without  opening  the 
safety  vent.  The  servant  had  no  warning  of  the  danger  of  ex- 
plosion.   The  boiler  exploded,  and  the  employee  was  injured. 

Held,  the  master  violated  his  duty  in  not  warning  the  servant 

T£IAL:     Exceestve  Verdlctr— 95,000.    Verdict  of  $5,000  for  personal 
2    injuries  sustained,  as  nonexcessive. 
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Appeal  from  Wapello  District  Court. — O.  W.  Vbemilion, 

Judge. 

January  17,  1919. 

Rehearing  Denied  April  14,  1919. 

Action  for  damages  for  allied  negligence.  There  was 
a  verdict  and  judgment  for  plaintiff,  and  the  defendant  ap- 
peals.— Afjirmed, 

McNett  d  McNett,  for  appellant. 

L.  L.  Duke  and  W.  ^.  Asbury,  for  appellee. 

Preston,  J. — 1.     Plaintiff  alleges,  substantiallj,   that, 
on  November  17,  1913,  he  was  an  employee  of  defendant's, 
engaged  as  a  laborer  in  digging  ditches  and  doing  work  out- 
side of  defendant's  plant;   that,  in  the  man- 
1.  mastkb  and        ufacture  of  gas,  defendant  used  a  metallic 
hidden  and  boiler,  or  tar  receptacle,  about  10  feet  long 

gera."      *"         and  ;3  feet  in  diameter,  sitting  ui)on  end  upon 

a  cement  foundation  about  3  feet  high ;  that 
the  top  on  said  boiler  or  tar  tank  was  merely  a  lid,  calked 
around  the  edges,  with  no  rivets  to  hold  the  same  on,  and  that 
Kaid  tar  head  was  not  securely  fastened  to  the  foundation; 
that  a  few  inches  from  the  top  of  said  boiler  was  a  steam  in- 
let, and  near  the  bottom  on  the  side  was  a  faucet  outlet  in 
said  boiler,  for  the  purpose  of  letting  tar  out  of  it;  that  said 
steam  inlet  came  from  a  large  steam  boiler,  carrying  a  high 
pressure;  and  that  steam  was  so  conveyed  to  the  tar  boiler 
for  the  purpose  of  warming  the  tar  to  such  a  degree  that  the 
tar  would  run  out  of  the  lower  inlet  or  faucet;  that,  about 
said  date,  plaintiff  was  directed  by  his  foreman  to  take  a 
wheelbarrow  and  catch  tar  that  was  to  be  run  out  of  said 
tar  boiler;  and  that  he  obeyed  said  instructions;  that  plain- 
tiff had  never  before  worked  around  said  tar  boiler,  and  did 
not,  at  the  time,  know  that  it  was  connected  with  the  large 
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steam  boiler,  nor  did  he  know  of  the  nature  of  the  construc- 
tion of  the  tar  boiler;  that  he  placed  a  wheelbarrow  under 
the  fauc«t  in  said  tar  boiler;  that  one  Weisengerber,  the 
superintendent  over  said  gas  plant,  ordered  that  more  steam 
be  turned  into  said  tar  boiler;  and  that,  a  few  minutes  after 
sfiid  order,  an  explosion  occurred,  which  blew  the  top  off 
the  tiir  boiler,  the  entire  tar  boiler  falling  off  ith  foundation, 
causing  the  steam  and  hot  tar  from  said  boiler  to  come  in 
cont^ict  with  plaintiff's  face  and  body  and  into  his  eyes; 
that,  as  a  i^esult  thereof,  plaintiff's  eyes  have  been  affected  in 
such  a  way  that  he  has,  ever  since  said  explosion,  been  com- 
pelled to  wear  glasses;  that  his  eyes  continually  water  and 
annoy  him;  that  the  lights  hurt  him;  that  the  nerves  in  his 
left  eye  and  back  of  his  head  continually  give  him  pain ;  that 
he  cannot  sleep,  from  the  effe(*t  upon  his  nervous  system; 
and  that  said  injuries  to  his  eyes  are  permanent. 

The  grounds  of  negligence  alleged  are:  (1)  That  de- 
fendant did  not  furnish  plaintiff  a  i*easonably  safe  place  to 
work,  in  that  the  top  of  said  tar  head  was  insecurely  fasten- 
ed, and  said  tar  head  insecurely  fastened  to  the  foundation ; 
(2)  in  connecting  said  tar  boiler  with  such  a  large  steam 
pressure  boiler;  (3)  in  ordering  plaintiff  to  work  in  a  dan- 
gerous place  without  warning  jdaintiff  of  the  danger,  when 
it  knew  that  plaintiff  was  not  acquainted  with  the  part  of 
the  plant  wheiH3  he  was  ordered  to  go;  (4)  in  turning  on,  or 
ordering  to  be  turned  on,  such  a  high  pressure  of  steam  upon 
such  a  small  tar  boiler  without  warning  plaintiff  of  the  dan- 
ger; (5)  that  defendant  did  not  warn  plaintiff  of  the  dan- 
ger arising  from  the  fact  that  a  vent  pipe  in  the  top  of  the 
t^r  head  was  closed  at  the  time  he  was  ordered  to  take  tar 
therefrom;  (6)  in  failing  to  open  said  vent  in  said  tar  head 
before  said  explosion. 

Defendant  answered  in  general  denial,  and  expressly 
denied  there  was  any  negligence  connected  with  the  con- 
struction, kind,  or  condition  of  said  tar  head  or  boiler,  or 
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that  there  was  any  defect  therein,  or  that  the  alleged  ex- 
plosion and  damage  were  caused  or  contributed  to  thereby ; 
in  a  like  manner  denies  that  there  was  any  negligence  in 
connecting  said  tar  head  with  the  steam  boiler;  denies  that 
I>laintiff  was  ordered  into  a  dangerous  place,  or  that  his  in- 
jury, if  any,  was  caused  or  contributed  to  thereby ;  denies 
that  the  explosion  and  damage  occurred  by  reason  of  any 
alleged  negligence  connected  with  or  pertaining  to  the  kind, 
character,  or  condition  of  defendant's  machinery  or  equip- 
ment, as  alleged;  says  further  that  Wihatever  negligence,  if 
any,  caused  said  explosion  was  that  of  a  fellow  servant  of 
plaintiff's,  the  said  Weisengerber,  for  whose  acts  or  negli- 
gence, if  any,  defendant  is  not  responsible. 

There  was  a  motion  for  a  directed  verdict  for  defend- 
ant at  the  close  of  all  the  evidence,  which  was  overruled. 

The  trial  court  instructed,  among  other  things : 

"4.  There  is  no  sufficient  evidence  to  warrant  a  finding 
that  there  was  any  negligence  in  the  construction  of  the  tar 
head,  or  the  manner  in  which  it  was  set,  or  in  the  manner 
in  which  the  top  was  fastened  on,  or  in  the  connection  or 
manner  of  its  connection  to  the  steam  boiler,  and  hence,  all 
such  charges  of  negligence  are  withdrawn  from  your  con- 
sideration. 

"5.  While  it  is  the  duty  and  obligation  of  a  master  to 
furnish  a  servant  with  a  safe  place  to  work,  and  with  safe 
appliances,  yet,  where  an  accident  happens  from  careless- 
ness in  their  use,  or  the  failure  to  use  them  on  the  iKirt  of  a 
servant,  whereby  injuries  are  received  by  a  fellow  servant 
in  the  same  common  employment,  such  carelessness  or  n^- 
ligence  is  not  chargeable  to  the  master,  no  difference  what 
may  be  the  grade  or  authority  of  the  servant. 

"6.  And  the  mere  failure,  if  any,  on  the  part  of  an 
employee  of  the  defendant,  engaged  with  plaintiff  in  the 
common  enterprise  of  removing  the  tar  from  said  tar  head, 
to  open  the  steam  vent  pipe  on  said  tar  head,  would  be  the 
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act  of  a  fellow  servant,  for  which  the  defendant  would  not 
be  liable,  and  hence  that  charge  of  n^ligence  is  withdrawn 
from  your  consideration. 

"7.  The  burden  of  proof  in  this  case  is  upon  the  plain- 
tiff, and  before  he  can  recover,  he  must  establish  bj  the 
greater  weight  or  preponderance  of  the  evidence  each  and 
all  of  the  following  propositions : 

"First.  That  the  defendant  was  guilty  of  negligence 
in  ordering  pUiintiff  to  work  in  a  dangerous  place,  and  in 
failing  to  warn  him  of  the  danger  arising  from  the  fact  that 
the  vent  pipe  of  the  tar  head  was  closed. 

***  Second.  That  such  n^ligence  was  the  proximate 
cause  of  the  injury  to  plaintiff. 

"Third.  That  the  plaintiff  was  not  himself  guilty  of 
any  negligence  that  in  any  manner  contributed  to  his  in- 
jury. 

"8.  There  is  a  duty  on  the  part  of  a  master  to  exercise 
ordinary  care  to  provide  his  servants  a  reasonably  safe  place 
in  which  to  work,  but  that  principle  is  not  applicable  to  a 
case  where  the  place  becomes  dangerous  in  the  progress  of 
the  work,  either  necessarily  or  from  the  manner  in  which 
the  work  is  done.  But  if  the  master  had  knowledge  of,  or 
by  the  exercise  of  ordinary  care  on  his  part  he  ought  to  have 
known  of,  an  unusual,  new,  and  latent  danger,  not  incident  to 
the  ordinary  manner  of  doing  the  work,  and  which  the  mas- 
ter knows,  or  by  the  exercise  of  ordinary  care  ought  to  know, 
the  employee  is  ignorant  of,  and  does  not  appreciate,  then 
it  is  his  duty  to  warn  the  employee  thereof. 

"9.  If  defendant's  superintendent,  in  charge  of  the 
operation  of  said  gas  plant  and  said  tar  head,  knew,  or  by 
the  exercise  of  ordinary  care  and  diligence  on  his  part  ought 
to  have  known,  that  steam  was  turned  into  said  tar  head, 
while  the  steam  vent  thereon  remained  closed,  and  that 
thereby  there  arose  the  danger  that  said  tar  head  might  ex- 
plode or  burst,  and  that  such  danger  was  a  new,  unusual, 
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and  latent  danger,  and  one  not  incident  to  the  ordinary 
operation  of  said  tar  head,  and  knew  that  plaintiff  was  work- 
ing in  a  place  of  danger  from  such  cause,  and  was  aware,  or 
in  the  exercise  of  ordinary  care  ought  to  have  been  aware, 
that  plaintiff  was  ignorant  of  and  did  not  appreciate  such 
danger,  then  it  was  his  duty  to  warn  plaintiff  thereof;  and 
if  he  failed  to  do  so,  this  would* be  negligence  on  defendant's 
part. 

**10.  If  you  find,  by  the  greater  weight  or  preponder- 
anw  of  the  evidence,  that  the  plaintiff  was  directed  by  the 
defendant's  superintendent  to  work  about  the  tar  head  in 
question,  by  wheeling  the  tar  away  therefrom,  and  that  the 
fact  that  he  was  so  engaged  was  known  to  the  person  or 
persons  in  charge  of  the  operation  of  said  plant,  and  that 
the  steam  was  turned  into  said  tar  head  without  opening 
the  steam  vent,  and  thereby  the  plaintiff  was  subjected  to 
an  unusual  danger,  and  one  not  ordinarily  incident  to  the 
work  in  which  he  was  engaged,  and  of  which  he  was  igno- 
rant, and  that  such  facts  were  known  to  the  person  or  per- 
sons in  charge  of  and  directing  the  operation  of  said  gas 
plant  and  said  tar  head,  or  by  the  exercise  of  ordinary  care 
and  diligence  ought  to  have  been  so  known  by  them,  or  one 
of  them,  and  such  person  or  persons  gave  plaintiff  no  warn- 
ing of  such  danger,  this  would  be  negligence  chargeable  to 
the  defendant  company.  But  if  you  fail  to  so  find,  you  need 
go  no  further,  but  should  return  your  verdict  for  the  de- 
fendant. 

"13.  Tf  you  find  the  defendant  guilty  of  negligence  in 
failing  to  warn  the  plaintiff  of  danger  arising  from  a  failure 
to  open  said  steam  vent,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury  to  plaintiff,  and  that  the  plain- 
tiff was  free  from  contributory  negligence,  then  your  ver- 
dict should  be  for  the  plaintiff;  but  if  you  fail  to  so  find, 
your  verdict  should  be  for  the  defendant." 

The  defendant  offered  instructions,  some  of  which  were 
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emlK)died  in. the  instructions  given  by  the  court;  but  on  the 
question  of  warning,  defendants  offered  instructions,  which 
W(Te  r(»fused,  were  to  the  effect  that  such  charge  of  negli- 
gence is  not  supported  by  the  evidence,  and  withdrawing 
that  ground,  and  another  as  follows: 

'*<?.  The  jdaintiff,  in  hjs  amendment  to  his  petition, 
and  as  a  ground  of  negligence,  alleges:  'That  the  defeiidaitt 
was  negligent  in  not  furnishing  the  plaintiff  a  safe  plaa*  in 
which  to  work,  in  that  it  did  not  warn  the  plaintiff  of  the 
danger  of  the  fact  that  a  vent  pipe  in  the  toj)  of  the  tar  head, 
or  tar  recej)tiicle,  was  closed  at  tlie  time  he  was  ordered  to 
take  tar  from  said  tar  head.'  You  are  instructed  that  the 
failuiH?  to  oi)en,  if  such  is  the  fact,  the  vent  pipe  at  the  top 
of  the  tar  head,  was  the  act  or  omission  of  a  fellow  servant 
of  the  plaintiff,  for  whose  act  or  omiss^ion  or  negligence  the 
plaintiff  is  not  entitled  to  recover.'' 

A  cut  of  the  U\r  head  and  its  ])arts  is  nere  set  out,  in 
order  that  there  mav  he  a  better  understanding  of  the  evi- 
deuce,  and  to  save  more  particular  descri])tions  thereof. 

The  issue  as  to  negligent'  is  narrowefl, — and,  as  we  un- 
derstand it,  it  is  so  conceded  by  (»ounsel  for  a|)pellant,  and 
by  counsel  for  appellee,  so  far  as  defendant's  appeal  is  con 
cerned, — to  the  question  as  to  whether  defendant  was  neg- 
ligent in  ordering  plaintiff  to  work  in  a  dangerous  place, 
and  in  failing  to  warn  him  of  the  danger  arising  from  the 
fact  that  the  vent  i)ii>e  of  the  tar  head  was  closed. 

The  record  is  quite  voluminous,  and  we  shall  attempt 
to  confine  the  evidence,  as  much  as  may  lie,  to  that  issue. 
There  is  evidence  that,  on  the  date  in  question,  plaintiff  was 
directed  to  remove  some  tar  fiH>m  the  tar  head,  which  was 
located  in  and  was  a  part  of  the  gasworks.  He  had  there- 
tofore been  employed  on  outside  work,  in  the  capacity  of 
digging  ditches  and  performing  manual  lal)or  outside  the 
plant ;  he  had  never  at  any  time  performed  the  work  of  re- 
moying  this  tar,  and  had  no  knowledge  of  how  such  work 
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should  be  i>erfornied,  or  the  tianger  attadied  to  it;  he  did 
not  know  the  construction  of  the  tar  liead,  and  did  not  l<now 
that  it  was  connected  with  a  steam  plant,  and  liable  to  ex- 
plode. He  was  directed  to  do  the  work  of  carrying  away 
the  tar  from  the  tar  head  by  Mr.  Tunwall,  who  waa  oae  of 
defendant's  superintendents,  and  with  power  to  employ  and 
discharge  help.    Tunwall  was  under  Weisengerber,  who  had 
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like  authority  as  to  employment  and  discharge  of  men;  they 
were  in  charge  of  the  work,  and  were  present  on  the  second 
floor,  where  the  benches  and  top  of  the  tar  head  were,  and 
within  a  few  feet  from  plaintiff,  at  the  time  the  explosion 
occurred.  Plaintiff  was  then  at  work  at  the  outlet  valve  at 
the  bottom  of  the  tar  head  where  it  rested  upon  its  founda- 
tion. There  is  evidence  that  one  or  the  other  of  these  men 
either  turned  on  the  steam  or  directed  it  to  be  dona  Tun- 
wall  testifies  that  he  did  not  do  so,  and  that  he  did  not  see 
who  turned  it  on.  Appellant  concedes  that,  though  the  proof 
is  not  entirely  positive,  yet,  taking  the  evidence  all  together, 
it  was  sufficient  to  justify  the  jury  in  finding  that  Weisen- 
gerber  did  turn  on  the  steam  into  the  tar  head,  and  failed 
to  open  the  steam  vent,  which  resulted  in  the  explosion.  Ap- 
pellee contends  that  they  were  both  vioe-prindpals.  Weisoi- 
gerber  did  none  of  the  manual  labor,  but  directed  others 
what  to  do  and  when  to  do  it,  and  directed  Tunwall,  as  well 
as  the  others.  There  is  evidence  that  the  steam  pipe  leading 
into  the  tar  head  and  the  relief  valve  were  situated  at  a 
point  above  the  second  floor,  and  not  subject  to  observation 
from  the  point  where  plaintiff  was  standing  with  his  wheel- 
barrow, preparatory  to  doing  the  work  which  he  had  been 
directed  to  do.  The  top  of  the  tar  head  was  bell-shaped,  for 
a  plug  to  sit  in.  The  steam  was  conveyed  to  the  tar  head 
for  the  purpose  of  warming  the  tar  so  that  it  would  run  ont 
of  the  lower  inlet.  Though  there  is  no  direct  evidence  on 
the  point,  appellee  argues  that  the  purpose  of  turning  the 
steam  on  without  opening  the  vent  pipe  was  to  more  quickly 
heat  the  tar,  so  that  it  would  run.  Plaintiff  had  never  done 
any  of  this  tar  work  before;  he  was  scooping  the  tar  ont 
of  the  box  into  the  wheelbarrow  and  hauling  it  out,  and  had 
hauled  two  barrow  loads,  and  had  been  at  that  work  abont 
an  hour  before  the  explosion.  Plaintiff  had  never  been  on 
the  second  floor  and  examined  the  part  of  the  tar  head  and 
its  attachments  which  were  above  the  second  floor;  did  not 
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know  that  the  steam  was  connected  with  the  tar  head.  It 
appears  that  Tnnwall  and  Weisengerber  were  in  a  position 
where  they  coHid  easily  have  determined  whether  or  not  the 
vent  was  open.  Tun  wall  says  he  presumed  that  it  was  open, 
but  that  it  was  no  part  of  his  duty  to  see  that  it  was;  he 
made  no  effort  to  find  out  whether  it  was  open.  He  says 
that  Weisengerber  was  at  the  head  of  this  and  was  supposed 
to  take  care  of  that,  and  that  no  one,  so  far  as  he  knew, 
made  any  effort  to  find  out  whether  it  was  open.  Weisen- 
gerber was  not  a  witness.  Tunwall  testifies  that  he  knows 
of  no  one  except  Weisengerber  who  could  have  turned  the 
steam  on,  or  who  opened  or  failed  to  open  the  vent.  An- 
other witness  testifies  tJiat  Tunwall,  Weisengerber,  and  his 
assistant  went  upstairs  together,  and  were  there  at  the  time 
of  the  explosion,  and  that  the  steam  commenced  coming  into 
the  tar  head  after  they  went  upstairs.  There  is  testimony 
that,  about  fifteen  minutes  before  the  explosion,  Weisen- 
gerber wanted  to  know  of  Tunwall  if  the  steam  was  melting 
the  tar,  and  he  said  it  did  not  seem  as  though  it  was  melting 
very  fast.  He  said,  "Well,  we  will  put  on  a  little  more 
steam,"  and  Tunwall  said :  "No,  sir,  I  think  it  has  enough 
steam.  We  don't  need  any  more  in  there.  That  is  all  it 
will  stand."  It  is  conceded  by  appellant  in  argument  that, 
without  dispute,  the  evidence  shows  that  the  cause  of  the 
explosion  was  the  turning  of  steam  into  the  tar  head  with- 
out at  the  same  time  opening  the  vent  pipe,  and  that  the 
steam  pressure  forced  off  the  top  of  the  tar  head,  tipping 
it  over.  No  warning  was  given  plaintiff  that  the  steam  was 
to  be  turned  into  the  tar  head  in  the  manner  in  which  it  was 
turned  in.#  Appellee's  contention  is  that  the  explosion  was 
a  terrific  one.  It  appears  that,  after  the  explosion,  the  tar 
head  leaned  on  its  foundation  over  against  the  wall ;  one  pipe 
was  blown  over  to  the  coal  car  from  which  they  had  been 
shoveling  coal,  close  to  24  feet ;  this  pipe  was  a  6-inch  pipe, 
4  to  6  feet  long;   the  6-inch  valve  attached  to  shut  the  tar 


1152  Garrbn  v.  OarruMWA  Gas  Co.         [185  Iowa 

off  from  the  hydraulic  main  was  blown  to  the  top  of  the 
roof,  and  stuck  there.    The  roof  was  20  feet  or  more  al)o?e 
the  tar  head.     Immediately  after  the  explosion  the  room 
was  filled  with  steam.     The  steam  boiler  was  125  or  150 
horse  power,  16  feet  long,  by  6  feet,  encased  in  brick.    It 
ordinarily  carries  a  pressure  of  about  100  pounds.    The 
machinery  in  the  plant  was  operated  by  means  of  this  boiler. 
The  tar  head  was  broken  loose  from  the  steam  pipe.    The 
tar  head  was  also  held  in  place  by  a  6-inch  pipe  that  came 
out  of  the  hydraulic  main  and  fastened  on  the  tar  head,  and 
a  2-ineh  water  pipe,  and  a  3-quarter-inch  steam  pipe.    The 
tar  head  broke  loose  from  both  of  those.     Tar  was  scat- 
tered all  over  the  floor,  ac<?ording  to  some  of  the  testimony, 
and  scattered  on  the  wall.    Tar  was  sprinkled  all  over  plain- 
tiff's clothes,  both  his  hands  and  face.     There  was  lots  of 
steam  in  the  room  immediately  after  the  explosion,  and  be- 
fore the  steam  was  cut  off.    Other  workmen  were  working 
in  the  building,  one  man  working  with  plaintiff  at  the  same 
work,  until  a  minute  or  two  before  the  explosion.  The  stoker 
was  working  about  25  feet  distant ;  others  were  working  on 
the  second  floor.    Such,  in  a  general  way,  is  a  brief  state 
ment  of  the  evidence  bearing  upon  the  questions  presented. 
As  said,  the  controlling  feature  in  the  case,  so  far  aa 
any  right  of  recovery  is  concerned,  is  whetiier,  under  flie 
evidence,  any  duty  rested  upon  the  defendant  to  warn  the 
plaintiff.     This  question  was  submitted  to  the  jury,  under 
the  instructions  before  set  out    The  trial  court  seems  to  have 
taken  the  view,  and  so  instructed,  that,  so  far  as  the  othtf 
grounds  of  negligence  alleged  were  concerned,  and  the  mere 
act  of  turning  on  the  steam  without  opening  the.  vent,  sach 
acts  were  the  acts  of  a  fellow  servant ;   but  that,  because  of 
the  latent  danger  not  incident  to  the  ordinary  manner  of 
doing  the  work,  known  to  defendant,  and  unknown  to  plain- 
tiff, should  the  jury  so  find,  then  there  was  a  duty  resting 
upon  the  defendant  to  warn,  and  such  duty  was  masteriai 
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and  nondel^able.  It  is  not  so  clear,  from  a  reading  of  the 
instructions,  that  the  court  intended  to  instruct  that,  as  to 
the  duty  to  warn,  Weisengerber  was  a  fellow  servant,  but 
rather,  it  refers  to  him  as  the  defendant's  superintendent  in 
charge  of  the  plant  and  tar  head.  Appellee  contends  that, 
under  the  circumstances,  there  was  a  duty  resting  upon  the 
defendant  to  warn  plaintiff,  and  that,  therefore,  it  is  not 
material  whether  Weisengerber  and  Tunwall  were  fellow 
servants  or  vice-princrpals.  It  is  doubtless  true  that  the  tar 
head,  operated  as  it  was,  with  the  steam  turned  on  and  the 
vent  closed,  might  have  been  operated  for  a  longer  or  shorter 
time  without  exploding,  or  it  might  not  have  exploded  at  all. 
As  we  read  the  evidence,  it  does  not  show  that  an  explosion 
would  necessarily  follow.  An  explosion  was  more  likely  if 
the  vent  was  closed,  with  the  steam  turned  on.  Operated 
in  that  manner,  it  was  more  dangerous.  The  jury  was  justi- 
fied in  finding  that  this  fact  was  known,  or  should  have  been 
known,  to  the  defendant,  and  that  plaintiff  did  not  have 
such  knowledge.  It  seems  to  us  quite  clear  that  the  tar  head, 
operated  in  that  manner,  made  the  place  an  unsafe  one  for 
plaintiff  to  work.  Appellant  argues  that,  had  plaintiff  been 
warned  that  the  steam  was  about  to  be  turned  on  without 
opening  the  vent,  and  that  there  would  be  danger  from  con- 
finement of  the  steam,  and  that  an  explosion  might  take 
place,  it  would  have  had  the  effect  only  of  causing  plaintiff 
to  run  out  of  the  building,  to  escape  possible  and  threatened 
danger;  or,  had  he  stayed  at  work  after  the  warning,  and 
been  hurt,  he  would  have  been  guilty  of  contributory  negli- 
gence. This  seems  to  be  the  theory  of  the  high  explosive 
cases :  that,  where  a  powder  blast  or  the  like  is  about  to  be 
exploded^  and  where  it  is  known  that  an  explosion  will  take 
place,  the  warning  in  such  case  gives  employees  an  oppor- 
tunity to  get  out  of  the  way.  Such  cases  are  not  precisely 
in  point  perhaps,  but  are  somewhat  analogous.  The  place 
in  which  plaintiff  was  working  did  not  become  unsafe  during 
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the  progress  of  the  work,  nor  was  he  helping  to  create  the 
unsafe  conditions,  in  the  sense  that  a  workman  would  in  dig- 
ging under  a  bank  of  earth,  or  a  coal  miner  of  an  entry  being 
driven,  and  the  like,  so  that  the  place  became  dangerous  du- 
ring the  progress  of  the  work,  either  necessarily  or  from  the 
manner  in  which  the  work  is  done.  The  reference  by  the 
court  to  this  matter  was  in  connection  with  the  proposition 
in  regard  to  an  unsafe,  new,  and  latent  danger,  not  incident 
to  the  ordinary  manner  of  doing  the  work.  That  part  of 
the  instruction  in  regard  to  danger  from  the  progress  of  lie 
work  may  not,  as  before  indicated,  be  strictly  applicable  to 
the  evidence,  but  it  was  favorable  to  the  defendant,  and, 
therefore,  not  prejudicial.  Appellant  cites  and  relies  upon 
Gallovyay  v,  J.  W.  Turner  Imp.  Co.,  148  Iowa  93;  Helgeson  v. 
E,  B.  Higley  Co.,  143  Iowa  587;  Scherer  v.  Alfalfa  Meal  Co., 
159  Iowa  683;  Fredericks  v.  Fort  Dodge  B.  d  T.  Co.,  151 
Iowa  637;  and  cases  from  other  jurisdictions,  to  the  prop- 
osition that  the  doctrine  of  warning  is  not  applicable  to  the 
instant  case,  and  that  the  charge  of  negligence,  based  upon 
the  failure  to  warn,  should  not  have  been  submitted  to  the 
jury,  and  that  the  doctrine  of  warning  should  not  have  been 
submitted.  Appellant  also  argues  that  the  facts  which  war- 
ranted the  application  of  the  doctrine  of  warning  in  the 
case  of  Eendrickson  v.  United  States  (hfpsum  Co.,  133  Iowa 
89,  and  like  cases,  where  high  explosives  are  used,  and 
where  the  duty^  to  warn  is  held  to  be  material,  are  so  essen- 
tially dissimilar  to  and  unlike  the  facts  of  the  instant  case 
as  not  to  make  the  doctrine  of  the  Hendrhksan  case  ap 
plioable  to  the  case  at  bar  (citing  again  the  four  cases  last 
cited,  and  Peterson  v.  Chicago,  R.  I.  d  P.  R.  Co.,  149  Iowa 
496,  and  Manton  v.  H.  L.  Stevens  d  Co.,  170  Iowa  495). 
Oounsel  quotes  quite  extensively,  from  the  CMlloway  case, 
which  discusses  and  distinguishes  the  Eendrickson  case. 
Counsel,  in  argument,  select  and  italicize  certain  parts  of 
the  discussion  in  the  opinion  in  the  Oalloway  case,  and  thus 
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seek  to  apply  the  principles  laid  down  therein  to  the  instant 
case.  We  think  the  Galloway  case  may  be  readily  distin- 
guished, because  of  its  facts,  from  the  instant  case.  Some 
of  the  distinctions  will  be  noticed.  First,  it  was  said  in  the 
QaUoway  case  that: 

"The  underlying  thought  of  the  opinion  in  that  [Hetir 
drickson]  case  was  that  the  method  of  use  of  high  explosives 
about  that  miue  rendered  the  whole  place  UQsafe,  and  that 
it  left  no  means  to  the  workmen  to  protect  themselves  while 
remaining  in  their  place  of  work,  and  that,  therefore,  the 
master  had  no  right  to  convert  the  place  of  the  workmen 
into  a  place  of  danger,  by  such  use  of  high  explosives  in 
blasting,  except  as  he  assumed  the  duty  precedent,  to  give 
notice  of  the  proposed  explosion,  so  that  the  workmen  could 
withdraw  from  the  place  of  danger  so  created.'' 

The  opinion  continues  that,  in  such  a  case,  the  use  of 
high  explosives  is  conditioned  upon  the  previous  notice  or 
warning  for  the  purpose  of  enabling  the  workmen  to  with- 
draw. In  the  instant  case,  no  means  were  left  to  plaintiff 
to  protect  himself  while  remaining  in  his  place  of  work ;  and 
defendant,  in  the  instant  case,  concedes,  as  before  stated, 
that  the  only  thing  plaintiff  could  have  done,  had  he  been 
warned,  would  have  been  to  withdraw.  There  is  this  sim- 
ilaritj,  too,  between  the  instant  case  and  the  Hendrickson 
case,  that  the  whole  place  was  made  unsafe,  at  least  to  those 
working  in  the  vicinity  where  plaintiff  was  working.  The 
Hendrick9on  case  is,  of  course,  stronger  in  its  facts  than  the 
instant  case;  for  there  high  explosives  were  used,  and  it  was 
the  purpose  to  explode  a  charge.  It  was  said  in  the  Oal- 
loxcay  case,  at  page  101,  tiiat  defendant  owed  plaintiff  the 
duty  of  warning  against  such  dangers  as  were  unknown  to 
him,  and  were  known,  or  should  be  known,  to  the  master. 
It  was  further  sajd  in  the  OaUoway  case  that  plaintiff  was 
experienced  in  his  work,  having  been  engaged  in  it  for  near- 
ly four  years,  and  that  his  place  of  work  was  in  a  ditch,  be- 
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hind  the  machinery;  that  the  place  presented  no  inherent 
danger,  even  when  the  machinery  was  in  operation;  that 
the  starting  of  the  machinery  did  not  require  the  plaintiff  to 
leave  his  place  or  his  work,  as  a  means  of  safety ;  that  his 
injury  resulted,  not  because  of  any  particular  danger  in- 
herent in  his  place  of  work,  but  because,  at  the  time  the 
machinery  started,  he  stood  with  one  foot  in  or  over  the 
bucket  of  the  machine, — it  was  simply  one  of  those  details 
of  method  of  doing  his  work  which  he  himself  adopted,  and, 
by  all  of  the  authorities,  such  details  are  beyond  the  fore- 
sight and  control  of  the  master ;  that,  because  of  these  facts, 
the  plaintiff^s  place  of  work  was  not  unsafe,  within  the 
meaning  of  the  law ;  that  the  master  did  not  owe  the  plain- 
tiff the  duty  of  warning  against  the  danger  of  putting  his 
foot  in  the  bucket ;  that  this  was  as  obvious  to  the  plaintiff 
as  it  could  be  to  the  master,  and  a  possibility  that  Gallo- 
way's fellow  servant,  Webster,  might  negligently  start  the 
machine  without  a  signal  was  as  manifest  to  the  plaintiff 
as  it  could  be  to  the  master ;  and  that  it  was  also  a  changing 
detail  of  the  progress  of  the  work.  Summing  up  the  matter, 
the  court  said  that,  under  the  evidence,  the  master  had  fur- 
nished a  safe  place  to  work,  and  had  furnished  proper  ma- 
chinery appliances  and  experienced  and  competent  fellow 
servants,  and  had  promulgated  suitable  methods  and  rules 
of  operation.  In  the  instant  case,  there  was  inherent  dan- 
ger when  the  machinery  was  in  operation,  in  the  manner  in 
which  it  was  operated;  plaintiffs  position  and  work  were 
not  one  of  those  details  of  method  adopted  by  himself;  plain- 
tiff was  inexperienced  in  the  work  he  was  engaged  in  at  the 
time  he  was  injured ;  and  the  danger  of  operating  the  ma- 
chinery with  the  steam  turned  on  and  the  vent  closed  was 
not  as  obvious  to  him  as  to  the  defendant ;  nor  do  we  think 
it  can  be  said  that  it  was  a  changing  detail  of  the  progress- 
ing work.  Other  distinguishing  facts  between  the  OoMoxcay 
and  the  instant  case  might  be  given,  but  with  wiiat  has  been 
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said,  it  is  sufficient  to  say  that  the  principles  therein  stated 
do  not  apply.  In  the  instant  case,  plaintiff's  danger  did 
not  arise  solely  from  turning  the  steam  on  with  the  vent 
closed,  but  also  from  the  operation  of  the  tar  head  in  that 
manner  without  informing  him  of  the  danger.  In  the 
ScJierer  case,  plaintiff  was  injured  by  the  starting  of  a  feed 
cutter,  without  warning  to  him,  while  his  hand  was  exposed 
to  danger  from  the  revolving  knife,  and  it  was  held  that  the 
case  was  ruled  by  the  Oallowa/y,  Helgeaon,  and  Peterson 
caaes.  In  the  Sckerer  case,  plaintiff  was  examining  an  ensi- 
lage cutter,  and  a  fellow  servant,  without  signal,  set  the 
motor  in  motion  that  operated  the  cutter,  causing  plaintiff's 
injury.  The  case  discusses  the  Helge9on  case,  where  the 
plaintiff  was  under  like,  but  no  greater,  duty  to  give  warn- 
ing, and  it  was  said  that  it  was  not  a  case  where  defendant 
furnished  an  unsafe  place  to  work.  The  place  became  unsafe 
only  when  an  employee,  with  proper  instructions,  failed  to 
give  warning;  and  the  place  did  not  then  become  unsafe  to 
everyone  in  the  building,  but  only  to  one  who  was  about  to 
use  the  elevator,  in  which  respect  it  was  pointed  out  that 
there  was  a  difference  in  such  a  case,  from  mining  c^ses, 
where  high  explosives  were  used,  which  makes  the  place  un- 
safe to  all.  There  was  but  little  discussion  of  that  case. 
other  than  to  quote  from  the  Galloway  and  other  cases,  and 
the  sfiitement  that  the  case  was  ruled  by  those  cases.  In  the 
Fredericks  case,  at  page  642,  the  principle  was  recognized 
that  it  was  plainly  the  duty  of  the  master  to  warn  his  em- 
ployees of  new  and  latent  dangers,  and  that  this  duty  can- 
not be  del^ated  to  another,  in  such  a  manner  as  to  relieve 
the  master  from  the  results  of  nonperformance  (citing 
8<fhmmkey  v.  T.  M.  Sinclair  &  Co.,  137  Iowa  130,  133) .  The 
Fredericks  case  also  quotes  from  Ewrdy  v.  Chicago,  R.  I.  d 
P.  R.  Co.,  149  Iowa  41,  45,  46,  saying  that  the  effect  of  the 
order  was  to  require  plaintiff  to  work  in  a  situation  exposed 
to  a  peril  not  theretofore  encountered,  nor,  in  so  far  as  ap- 
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pears,  contemplated.  Not  every  direction  with  reference  to 
the  progress  of  the  work,  even  when  given  by  a  superior  serv- 
ant, is  to  be  regarded  as  coming  from  the  master,  as  appears 
from  the  authorities  relied  upon  by  appellant;  but  where 
the  effect  of  the  peremptory  order  of  a  person  in  complete 
control  is  to  place  the  employee  in  a  place  of  great  peril  in 
which  to  perform  his  duties,  the  decisions  are  conclusive  that 
the  principal  will  be  held  responsible  for  the  act  as  non- 
delegable (citing  a  number  of  cases).  The  Fredericks  case 
was  decided  and  reversed  on  the  ground  that  the  defendant 
had  assigned  a  man  to  the  duty  of  warning  those  shoveling 
in  the  pit  from  any  danger  from  falling  or  protruding  pieces 
of  clay,  and  the  holding  was  (Mr.  Justice  Weaver  dissent- 
ing) that  what  the  person  who  was  assigned  to  warn  the  oth- 
ers did,  was  connected  with,  and  quite  as  essential  to  carry 
on  the  work,»as  was  that  of  shoveling.  The  court  said  that 
because  all  were  engaged  in  the  common  enterprise  of  re- 
moving the  clay,  there  was  no  difference  in  principle  between 
that  case  and  other  cases  holding  that  one  who  is  working 
in  a  gravel  pit  or  in  a  trench,  assumes  the  risk  of  the  falling 
of  material  which  is  loosened  and  comes  down  aa  the  result 
of  the  ordinary  operation  of  excavating,  and  that  it  was  not 
the  duty  of  the  employer,  having  half  a  dozen  men  at  work 
in  a  clay  pit,  to  continue  his  supervision  over  them,  with 
reference  to  the  ordinary  operation  of  bringing  down  and 
loading  the  clay.  So  it  might  be  said  of  the  instant  case, 
in  so  far  as  it  involved  the  ordinary  operation  of  plaintiff, 
in  drawing  off  and  hauling  awiay  the  tar.  The  cases  cited 
by  appellant,  before  referred  to,  are,  in  some  respects,  ex- 
ceptional cases,  and  because  of  their  facts,  are  distinguish- 
able from  the  instant  case.  Appellee's  proposition  is  that 
a  failure  of  the  employer  to  warn  an  employee  of  latent 
dangers  known  by  the  employer,  or  dangers  that  would  have 
been  known  by  the  employer  by  the  exercise  of  ordinary  care, 
and  which  are  not  obvious  and  not  known  by  the  employee, 
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renders  the  master  liable  to  a  servant  who  has  not  been 
warned.  In  support  of  this  proposition,  they  cite  Vohs  v. 
A.  E.  ShortMll  d  Co,,  130  Iowa  538;  Klaffke  v.  Bettendorf 
Axle  Co.,  125  Iowa  223 ;  Meier  v.  Way,  Johnson,  Lee  d  Co.,  136 
Iowa  302  J  Long  v.  Johnson  County  Tel.  Co.,  134  Iowa  336; 
Collingwood  v.  Illinois  d  I.  F.  Co.,  125  Iowa  537;  Murray 
V.  Chicago,  R.  I.  d  P.  R.  Co.,  152  Iowa  732 ;  Spencer  v.  Up- 
dike Co.,  158  Iowa  31 ;  Kerlier  v.  Bettendorf  M.  W.  Co.,  140 
Iowa  209;  Hamm  v.  Bettendorf  Axle  Co.,  147  Iowa  681,  690; 
Aga  V.  Harhach,  140  Iowa  606,  611 ;  Anderson  v.  Pittsburgh 
Coal  Co.,  108  .Minn.  455  (26  L.  R.  A.  [N.  S.]  624,  Note  633) ; 
Christian  v.  City  of  Ames,  107  Iowa  468;  Beresford  v.  Amer- 
ican Coal  Co.,  124  Iowa  34.  See,  also,  Hitchcock  v.  Arctic 
Vrea/iyiery  Co.,  170  Iowa  352,  376. 

We  shall  not  review  these  cases.  Some  of  them  are 
cases  where  there  was  a  failure  to  warn  an  inexperienced 
servant,  and  perhaps  some  where  the  employee  waa  im- 
mature. Some  of  the  cases  seem  to  be  quite  in  point :  among 
them,  the  Hitchcock,  Klaffke,  and  Haman  cases,  and  perhaps 
some  of  the  othei*s.  The  instructions  in  the  instant  case 
were  in  harmony  therewith,  and  we  are  of  the  opinion  that 
there  was  no  error  in  regard  thereto,  or  in  overruling  the 
motion  to  direct  a  verdict,  and  for  new  trial  based  thereon. 

2.  Appellant  contends  that  plaintiflTs  injuries  were 
not  as  serious  as  he  claimed,  and  that  he  was  malingering. 
Some  of  defendant's  witnesses  so  testified,  but  they  qualified 

fheir  testimony  somewhat,  upon  cross-exam- 

2.  Trial:  ex-  inotion.    There  were  a  number  of  witnesses, 

$5!ooo.  ^^^  ^  '    both  medical  and  lay,  testifying  both  pro 

and  con  upon  tb^s  subject.  If  the  jury  be- 
lieved the  plaintiff's  witnesses,  as  th^  had  a  right  to  do, 
they  were  justified  in  finding  that  the  plaintiff  was  seriously 
and  permanently  injured  in  his  eyes,  or  one  of  them  in  par- 
ticular, the  sight  of  which  was  substantially  destroyed.  The 
eyes  are  watery  and  inflamed,  and  4^re  affected  by  light.    No 
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useful  purpose  vrould  be  served  in  setting  out  the  evidence. 
The  jury  returned  a  verdict  for  $8,750.  The  motion  for  new 
trial  was  sustained  unless  plaintiff  would  remit  all  above 
f5,000.  The  remittitur  was  filed,  and  judgment  rendered 
for  the  last-named  amount.  Appellant  contends  that  the 
judgment  is  still  excessive;  but  we  are  not  disposed  to  in- 
terfere. 

3.  Plaintiff  has  appealed  from  the  action  of  the  trial 
court  in  withdrawing  from  the  jury  certain  of  the  alleipv 
tions  of  negligence,  but  states  that  he  waives  his  appeal  if 
there  is  an  affirmance  of  the  ease  on  defendant's  appeal.  No 
error  api)earing,  the  judgment  is — Affirmed. 

Weaver,  Evans,  Oaynob,  and  Stevens,  JJ.,  concur. 


IIarby  Hamilton,  Appellant,  v.  John  Young,  Appellee. 

mOHWAYS:  Law  of  Bead — ^Automobiles— Duty  of  Driyer  to  Tan 
to  Bight — ^NegUgwice.  It  is  the  duty  of  an  automobile  driver, 
in  meeting  with  another  automobile,  to  turn  to  the  right,  if  be 
can,  and  his  failure  in  this  respect  is  negligence. 

Appeal  from  Cedar  District  Court. — ^John  T.  Moffit,  Judge. 

April  14,  1919. 

Action  for  damages  caused  by  an  automobile  collision. 
Judgment  was  entered  for  the  defendant  for  costs,  upon  a 
directed  verdict  in  his  favor.    Plaintiff  appeals.— fter«r«ed. 

C.  J.  Lynch,  for  appellant. 

J.  G.  France,  for  appellee. 

Stevens,  J. — This  is  an  action  for  damages  to  plain- 
tiff's automobile,  caused  by  a  collision  with  defendant's  auto- 
mobile. The  accident  occurred  about  5  o'clock  P.  M.,  ^P* 
teml)er  16,  1916,  on  an  east  and  west  highway,  near  and  a 
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short  distance  east  of  its  intersection  with  a  north  and  south 
highway.     According  to  the  testimony  of  plaintiff,  he  ap- 
proached the  east  and  west  highway  from  the  noith,  at  a 
speed  of  ahout  2o  miles  per  hour,  until  imnlediate^   befoiv 
turning  the  comer  to  go  east,  when  he  reduced  his  speed  to 
10  miles  per  hour.    Defendant  was  proceeding  west  on  the 
east  and  west  highway,  and  was  approaching  the  intersec- 
tion near  which  the  collision  occurred.     The  view  of  the 
highways  was  obstructed  by  a  field  of  corn,  so  that  neither 
party  saw  the  other,  until  plaintiff's  car  reached  the  east 
and  west  highway.     Plaintiff  testified  that,  when  he  first 
saw  defendant,  he  was  40  or  50  feet  ea^t  of  the  corner,  trav- 
eling about  25  miles  per  hour;   whereas  defendant  testified 
that  he  was  traveling  about  15  miles  per  hour,  and  that, 
when  he  first  saw  plaintiff's  car,  it  was  coming  around  the 
comer  about  30  feet  away.    The  beaten  path  from  the  north 
and  south  road  into  the  east  and  west  highway  is  apparently 
too  close  to  the  comer  to  permit  cars  to  pass.    The  center 
of  the  intersection  consists  of  a  grass  plot,  and  plaintiff 
claims  that  there  is  a  mound,  about  two  feet  high,  and  nu- 
merous gopher  mounds  in  that  vicinity,  making  it  imprac- 
ticable, if  not  dangerous,  for  cars  to  travel  around  the  cen- 
ter of  the  intersection.    It  is  also  conceded  that  the  travel 
from  the  east  is  close  to  the  comer,  and  that  cars  do  not 
pass  around  the  center  of  the  intersection,  as  required  by 
Section  1571-ml8  of  the  Code  Supplement,  1913.    Other  tes- 
timony was  offered,  tending  to  show  that  it  was  impractica- 
ble for  cars  to  go  around  the  center  of  the  intersection. 

There  is  considerable  dispute  in  the  evidence  as  to  what 
occurred  immediately  before  the  collision.  According  to 
plaintiff's  testimony,  the  front  end  of  his  car  was  about  26 
feet  east  of  the  comer,  and  all  of  it,  except  the  left  hind 
wheel,  outside  and  south  of  the  traveled  portion  of  the  high- 
way, at  the  time  of  the  collision ;  whereas  defendant  claims 
that  the  collision  occurred  near  the  center  thereof.    Testi- 
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mony  was  also  offered,  tending  to  show  that  the  traveled 
portion  of  the  highway  extended  .25  or  30  feet  north  of  the 
left  side  of  plaintiff's  car  at  the  place  of  the  accident  De- 
fendant claims,  however,  that  the  rear  end  of  plaintiff's  car 
was  not  more  than  2  feet  east  of  the  east  line  of  the  north 
and  soutli  highway.  It  is  also  conceded  that,  when  within 
a  few  feet  of  plaintiff's  car,  defendant's  car  was  turned 
toward  the  southwest,  some  of  the  witnesses  testifying,  for 
a  distance  of  from  4  to  4i/^  feet.  The  left  front  wheel  of 
defendant's  car  struck  plaintiff's  car,  and  there  was  some 
evidence  tending  to  show  that  the  front  door  thereof  col- 
lided with  the  left  lamp  of  defendant's  car. 

The  principal  question  presented  on  this  appeal  is 
whether,  viewed  in  its  most  favorable  light,  the  issue  of  de- 
fendant's alleged  n^ligence  should  have  been  submitted  to 
the  jury.  The  law  prescribing  the  rights  and  duties  of  both 
plaintiff  and  defendant  in  the  use  of  the  highway  is  too 
familiar  and  well  understood  to  require  discussion.  It  was 
clearly  the  duty  of  the  defendant  to  turn  to  the  right  if  he 
could  have  done  so — failure  to  do  which  would  amount  to 
negligence.  Whether,  had  he  done  so,  the  collision  would 
have  been  avoided,  was  a  question  of  fact  for  the  jury.  In- 
stead of  turning  to  the  right,  he  turned  to  the  left.  The 
jury  could  have  found,  from  the  evidence,  that  plaintiff 
crossed  the  entire  width  of  the  traveled  portion  of  the  high- 
way to  the  south,  and  had  proceeded  at  least  10  feet  east, 
at  the  time  of  the  collision.  It  is  true  that  a  very  short  time 
elapsed  after  the  parties  came  inta  view  of  each  other,  be- 
fore the  collision  occurred,  but  we  think  there  was  sufficient 
evidence  of  negligence  upon  the  x)art  of  the  defendant  to  re- 
quire the  submission  of  that  question  to  the  jury.  Plaintiff 
followed  the  usual  traveled  portion  of  the  highway,  in  pass- 
ing the  corner  from  the  iiorth  and  south  into  the  east  and 
west  highway,  and  plaintiff's  testimony  that  it  was  imprac- 
ticable for  cars  to  travel  around  the  center  of  the  intersec- 


Apr.  1919]     Habtman  v.  Fratbrnal  B.  B.  Soc.  1163 

tion  was,  to  gome  extent,  corroborated  by  the  testimony  of 
other  witnesses.  On  the  merits  of  the  controversy  we  ex- 
press no  opinion,  and  hold  only  that  the  court  erred  in  sus- 
taining defendant's  motion  for  a  directed  verdict.  On  the 
question  of  defendant's  negligence,  reasonable  minds,  search- 
ing for  the  truth,  might  differ.  Other  questions  argued  re- 
late to  the  admission  of  certain  testimony  offered  by  defend- 
ant, and  objected  to  by  plaintiff;  but,  in  view  of  a  possible 
retrial,  where  the  same  may  not  again  arise,  nothing  can 
be  gained  by  a  discussion  of  these  matters. 

After  a  careful  examination  of  the  record,  we  are  con- 
vinced that  defendant's  motion  for  a  directed  verdict  should 
have  been  overruled,  and  for  this  reason,  the  judgment  of 
the  court  below  is — Reversed. 

Ladd,  C.  J.,  Qaynor  and  Preston,  J  J.,  concur. 


Oman  G.  Hartman  et  aL,  Appellees,  v.  Fraternal*  Bankers 

Reserve  Society,  Appellant. 

INSUKANOE:    Fraternal  Benefit  Associationfl — CoUection  of  Premi- 

1  urns — ^Deposits  In  Bank.  The  power  of  the  secretary  of  a  local 
fraternal  lodge  to  collect  premiums  for  life  Insurance  carries 
with  it  the  power  to  make  reasonable  arrangements  as  to  the 
method  of  receiving  such  premiums,  and  a  payment  to  a  clerk 
authorized  by  him  would  be  a  payment  to  him.  and  he  could 
arrange  with  the  bank  that  payments  could  be  made  to  him 
there  by  a  deposit  to  his  credit. 

INSXJBANOE:     Fraternal  Benefit  Associations — CoUection  of  Premi- 

2  urns — ^Unreasonable  Requirements.  Where  the  secretary  of  a  fra- 
ternal lodge  arranged  with  a  bank  that,  ae  to  premiums  paid 
there  to  his  credit  by  an  insured,  the  bank  should  enter  such 
payment  on  a  receipt  slip,  placed  in  the  pocket  of  a  book  fur- 
nished to  the  insured,  and  the  tender  of  the  premium  was  re- 
fused by  the  bank,  wholly  on  the  grround  of  failure  to  produce 
the  book,  which  had  been  mislaid,  the  tender  of  the  premium  as 
made  was  good. 
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INSURANCE:  Fraternal  Benefit  ABSOclationfl — Collection  of  Premi- 
3  urns — ^Payment  to  Bank — ^Waiver  of  Rule  to  Produce  Book.  Where 
the  secretary  of  a  fraternal  lodge  had  arranged  that  payments  of 
premlumfl  on  insurance  could  be  made  by  deposits  of  the  same 
to  his  credit,  upon  production  of  a  book  for  entries  therein,  and 
the  bank  refused  a  payment  on  the  ground  that  the  book, 
which  had  been  mislaid,  was  not  presented,  the  secretary's  direc- 
tion to  rjBceive  the  same  waived  the  requirements  of  the  produo- 
tion  of  the  book  for  the  evidencing  of  the  payment. 

Ap'peal    from    Woodbury   District    Court. — W.    G.    Seabs, 

Judge. 

April  14,  1919. 

Action  brought  by  the  husband  and  daughter,  ben^- 
ciaries  of  the  insured,  to  recover  on  a  benefit  certificate  is- 
sued by  defendant  on  the  life  of  the  insured.  Plainti£Eis  had 
judgment  as  prayed,  and  defendant  appeals. — Affirmed. 

Shull,  Gill,  8ammi8  d  8tilunlly  for  appellant 

George  W.  Kephart,  and  Kass  Bros.,  for  appellees. 

Salingbr,  J. — I.  There  is  a  considerable  controversy 
over  whether  Ashley,  the  secretary  of  defendant's  local 
lodge,  had  power  to  accept  a  premium  from  one  who  was 
suspended,  knowing  that  the  assured  was  then  ill,  and  wheth- 
er he  had  power,  by  acceptance  of  premium  under  those  con- 
ditions, to  work  a  reinstatement,  and  over  whether  Ashley 
had  power  to  waive  a  default  on  part  of  the  insured,  and 
should  be  held  to  have  done  so.  These  questions  are  not  for 
consideration  until  it  be  determined  whether  the  insured 
was  in  default  and  needed  reinstatement.  If  it  may  be  held 
that  insured  effectively  tendered  all  that  was  due,  and  in 
due  time,  then,  whether  sick  or  well  at  that  time,  she  was 
never  in  default,  never  became  suspended,  and  the  question 
tlien  becomes,  not  what  the  secretary,  Ashley,  had  no  power 
to  do,  but  whether  ha  had  powers  which  effectuated  that  the 
tender  in  question  was  duly  made,  and  in  due  time.  Un- 
questionably, he  had  the  power  to  receive  the  payment  of 
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dues  and  assessments  made  in  due  time.  In  other  words,  a 
payment  to  him  in  time  of  all  that  was  due  the  defendant 
would  make  the  defendant  liable,  even  if  Ashley  received  the 
payment  ait  a  time  when  he  knew  the  insured  was  sick.  It 
remains  to  consider  what  the  record  shows  without  dispute 
as  to  tender  made. 

Ashley  arranged  with  a  bank  that  payment  by  those 
who  were  not  in  default  might  be  made  to  him  by  depos- 
iting the  same  in  that  bank.     Unquestionaibly,  the  power 

to  collect  such  premiums  carries  with  it  the 

^'  fnfternai^beneflt  P^^'^^  ^^  make  reasonable  arrangements  as 

SSection?f'       ^^  *^®  °^^^  method  of  receiving  such  pay- 

po«tt8°ui'  'hSSk.    nients.    He  could  hire  a  clerk  to  receive  and 

record  such  payments,  and  payment  to  the 
clerk  would  be  payment  to  him.  He  could  arrange  with  the 
bank  that  payments  to  him  should  be  there  deposited  to  his 
credit.  The  assured  offered  all  that  was  due,  and  offered  it 
in  time,  and  made  that  offer  to  the  bank  designated  by  Ash- 
ley.   The  tender  was  declined.    Ashley  was  communicated 

with  by  telephone,  he  was  told  that  the  ten- 

s.  inbdaamcb:         ^^^  was  declined,  and  told  the  bank  to  re- 

aSocStton^?*^*  ceive  it.    The  only  conflict  is  whether,  in  this 

collection  of  .    .      *_  ,  *       j 

premiums:  un-    telephone  message,  he  was  or  was  not  ad- 
quirementfl.         vised  that,  when  the  last  of  two  tenders  was 

made,  the  assured  had  become  ill.  But  that 
is  immaterial,  if  the  tender  was  good.  An  insured  who  pays 
his  premiums  in  time  cannot  be  defeated  because  he  is  then 
or  thereafter  becomes  sick  and  dies.  What,  then,  i^  the 
avoidance?  After  the  arrangement  of  paying  at  this  bank 
had  been  in  operation,  Ashley  arranged  with  the  bank  that 
thereafter,  as  to  payments  made  to  the  bank  rather  than  to 
Afihiey  personally,  the  bank  should  enter  such  payment  on 
a  receipt  slip  placed  in  a  pocket  of  a  little  book  furnished 
to  the  insured.  When  the  tender  in  question  was  made,  the 
book  in  question  had  been  mislaid  by  the  assured.    The  ten- 
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der  was  refused  wholly  on  the  ground  of  the  nonproduction 
of  this  book.    If  there  had  been  an  advance  agreement  that 
the  assured  should  be  bound  by  subsequently  enacted  by- 
laws, and  the  defendant  had  enacted  a  by-law  that  all  pay- 
ments should  be  ineflfectual  unless  they  were  entered  on  a 
slip  found  in  the  pocket  of  such  a  book,  such  a  by-law  would 
be  condemned  for  being  unreasonable.    Suppose  Ashley  had 
declared  he  would  give  no  receipts  for  assessments  and  dues 
except  upon  a  special  blank  printed  for  him  in  London,  and 
the  sum  due  was  offered  him  on  the  last  day  for  payment. 
Could  the  policy  be  avoided  because,  on  that  day,  he  was  out 
of  these  blanks,  and  would  be  unable  to  get  them  for  a  week 
thereafter?    Suppose  Ashley  had  directed  this  bonk  to  re- 
ceive no  premiums  unless  paid  in  by  the  insured  in  person. 
If  the  assured  was  lying  in  bed  with  two  broken  l^s,  could 
her  certificate  be  avoided  because  she  sent  the  money  due  by 
a  messenger?    Oould  payment  of  the  certificate  be  avoided 
because  of  a  failure  to  observe  a  requirement  that  proofs  of 
loss  must  be  made  on  yellow  paper  of  a  prescribed  quality? 
Suppose  the  bank  had  taken  the  money  tendered,  and  ac- 
knowledged its  receipt  on  a  piece  of  letter  paper,  would  the 
certificate  be  avoided  by  that  fact,  where  the  insured  was 
unable  to  produce  the  book  and  the  receipts  in  the  pod^t 
thereof?    So  to  hold  would  be  to  put  what  is  merely  the  evi- 
dence of.  a  fact  above  the  fact  itself.    In  Midicmd  Ldnseed 
Co,  V.  American  L.  F.  Co,,  183  Iowa  1D46,  there  was  an  at- 
tempt to  charge  a  carrier  with  conversion,  because  it  had 
delivered  a  shipment  without  production  of  the  bill  of  lad- 
ing ;  and  this,  though  it  obtained  the  bill  after  the  delivery 
had  been  made.    We  held  that  the  production  of  the  bill  of 
lading  was  no  more  than  evidence  that  the  carrier  was  au- 
thorized to  deliver,  and  that  delivery  before  receiving  evi- 
dence of  such  authority  would  not  make  the  carrier  guilty 
of  conversion.     In  principle,  it  seems  to  us  that  this  pro- 
nouncement governs  this  case. 
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But  suppose  the  bank  had  no  original  authority  to  re- 
ceive the  money  unless  this  book  waB  produced.  Appellant 
does  not  contend  that  Ashley  tran^ressed  his  powers  by 

directing  the  bank  to  give  receipts  in  blanks 

^'  frYtoMrbinc-     placed  in  this  book.    He  had  permitted  the 

coifwSon  *of°' *    bank  to  receive  pa^nments  without  the  pro- 

Swnt  ^?Vank?     duction  of  this  book  and  its  receipt  blanks. 

walyer  of  rule       _  .  _  _  .1,1.  xi      ■«     i_ 

to  produce  Even  as  he  could  prescribe  this  method,  he 

could  abrogate  it.  Whatever  else,  then,  may 
fail,  when  Ashley  was  advised  that  the  insured  was  unable 
to  produce  the  book,  and  that  the  bank  was  declining  to  re- 
ceive payment  for  that  reason,  his  direction  that  the"  bank 
receive  the  payment  certainly  waived  this  requirement  of 
Ashley's  as  to  the  method  of  evidencing  payments  made  at 
the  bank. 

In  plain  English,  defendant  wishes  us  to  reverse  the 
trial  court  for  allowing  a  recovery  on  this  certificate,  al- 
though full  payment  was  offered  in  due  time,  because  a  par- 
ticular style  of  evidencing  the  receipt  of  this  money  could 
not  be  followed,  on  account  of  the  fact  that  the  book  was 
lost  by  the  insured. 

We  are  profoundly  impressed  there  is  little  room  here 
for  either  argument  or  citation.  We  hold  there  was  a  suflS- 
cient  tender  made  in  due  time,  and  that  the  certificate  never 
lapsed.  As  said,  this  obviates  any  necessity  for  considering 
any  of  the  other  matters  urged  in  the  briefs.  We  are  of  opin- 
ion that  the  judgment  of  the  district  court  must  be — Af- 
firmed. 

Ladd,  C.  J.,  Evans  and  Preston,  J  J.,  concur. 
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Hawarden  Sand  &  Gravel  Company,  Appellee,  v.  Chicago 

&  Northwestern  Railway  Company,  Appellant. 
OABRIEBS;    Carriage  of  Ooods— Fnmiflliliig  of  Bq^iipment-^edal 
Oontracta — Cooperage  of  Oars.    Where  there  were  no  proylsioiis 
for  coopering  of  cars  in  the  tarlft  schedule  filed  by  a  carrier  re* 
lating  to  intrastate  shipments,  and  said  schedule  did  provide 
that  "suitable  boards  will  be  furnished  at  all  loading  statioiu 
for  use  In  coopering  cars,"  a  shipper  could  not  recover  for  labor 
performed  and  nails  furnished  which  were  reasonably  necessary 
to  put  cars  in  condition  to  transport  sand  and  gravel;  for,  while 
it  is  the  duty  of  the  carrier  to  furnish  suitable  cars,  under  Sec- 
tion 2116,  Code  Supp.,  1913,  the  statute  does  not  make  the  car- 
rier liable  for  such  matters,  and  it  is  the  duty  of  the  shiner, 
in  such  a  case,  to  refuse  to  accept  the  cars;  and  any  allowance 
to  the  shipper,  outside  of  that  for  lumber,  would  be  an  unjust 
discrimination,  prohibited  by  Section  2128,  Code^  1897. 

Appeal  from  Sioux  District  Court. — William  Hutchinson, 

Judge. 

April  14,  1919. 

Action  at  law  to  recover  an  amount  claimed  to  be  due 
plaintiff  for  coopering  cars  furnished  by  the  defendant  to 
the  plaintiff  for  the  purpose  of  hauling  sand  and  gravel 
The  cause  was  tried  to  the  court,  and  judgment  entered  for 
the  plaintiff.  Defendant  appeals.  Opinion  states  the  facts. 
— Reversed. 

Vcm  OosterhoiU  d  Kolyti,  James  C.  Davis,  and  George 
E.  Hise,  for  appellant. 

Clarence  A.  Plank,  for  appellee. 

Gaynor,  J. — This  action  is  brought  to  recover  li  certain 
sum,  with  interest.  The  plaintiff  bases  a  right  to  recover  on 
the  fact  which  the  evidence  discloses,  that  it  ordered  certain 
cars  from  the  defendant  for  use  in  transporting  sand  and 
gravel ;  that  the  cars  furnished,  when  received  by  the  plain- 
tiff, required  coopering,  to  make  them  perfectly  fit  for  the 
purpose  of  transporting  the  character  of  sand  that  the  plain- 
tiff had  for  transportation ;   that,  to  put  them  in  that  con- 
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dition,  plaintiff  was  compelled  to  do,  and  did  do,  a  certain 
amount  of  coopering.     It  appears  that,  in  coopering,  the 
plaintiff  used  lumber  furnished  by  defendant,  but  did  the 
labor  of  repairing  and  furnished  the  nails.    The  action  is 
brought  to  recover  for  the  labor  done  and  the  nails  furnished 
and  used.    The  question  here,  then,  is  whether  the  plaintiff 
is  entitled  to  recover  for  the  laibor  performed  and  nails  fur- 
nished, when  the  work  was  reasonablj  necessary  to  put  the 
cars  in  condition  to  haul,  without  waste,  the  kind  of  com- 
modity which  the  plaintiff  had  for  transportation.     It  is 
conceded  that  the  sand  was  loaded  in  these  cars  and  trans- 
ported to  points  wholly  within  the  state  of  Iowa.    It  is  also 
conceded  that  the  defendant  is  a  common  carrier,  and,  dur- 
ing the  year  1916,  was  engaged  in  both  interstate  and  intra- 
state commerce;    that  the  cars  furnished  were  indiscrim- 
inately used  by  the  defendant,  both  in  in1;erstate  and  intra- 
state commerce;    and  that  the  coopering  for  which  suit  is 
brought  was  done  during  the  year  1916.    The  number  of  cars 
furnished,  used,  and  coopered  is  not  disputed,  and  it  is  con- 
ceded that  the  charges  made  are  reasonable.    The  cars  were 
furnished  and  used  between  the  27th  day  of  May,  1916,  and 
the  11th  day  of  November,  1916.    No  claim  is  made  for  lum- 
ber used  in  coopering  the  cars.    The  lumber  was  furnished 
by  the  defendant  at  the  loading  station,  and  was  used  by  the 
plaintiff  in  the  work  of  coopering.    It  is  apparent,  therefore, 
that  the  only  question  presented  for  our  consideration  is 
whether  the  company  is  lia;ble  to  the  plaintiff  for  the  labor 
performed  and  the  nails  furnished  in  coopering, — ^that  is, 
in  making  these  cars  sand  tight.    Statements  were  furnished! 
by  the  plaintiff  to  the  defendant  monthly,  and  refused  by  the 
defendant,  on  the  ground  that  it  could  not  allow  the  plaintiff 
for  this  coopering,  because  such  work  was  not  provided  for  > 
in  its  tariff  schedules ;  that  its  tariff  schedules  provided  fori 
furnishing  lumber  only ;    and  that  it  could  not,  therefore,  1 
rightly  allow  plaintiff  for  labor  or  coopering,  or  for  nails  * 
used  in  coopering. 

Vol.  186  Ia.— 74 
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It  was  conceded,  and,  for  the  purposes  of  this  case,  we 
assume  it  to  be  a  fact,  that  certain  exhibits,  numbered  3,  3-a, 
3-b,  4,  5,  5-a,  5-b,  5-c,  and  5-d,  and  Exhibits  Nos.  6,  6-a,  6-b, 
6-c,  and  6-5  are  the  approved  classifications,  rules,  and  reg- 
ulations promulgated  by  the  defendant  company,  published, 
filed  with,  and  approved  by,  the  Interstate  Commerce  Com^ 
mission  and  the  Iowa  State  Railway  Commission ;  and  thatA 
the  same  were  legally  in  force  and  effect  during  the  year 
1916,  and  at  all  times  complained  of  in  the  suit  in  contro- 
versy. These  schedules  fix  the  tariff  rates  to  be  charged,  to- 
gether with  clarifications,  rules,  and  r^ulations  published 
by  the  defendant  company  and  in  force  during  all  the  time 
plaintiff  claims  to  have  done  the  coopering. 

There  is  no  provision  in  the  tariff  so  published  for  the 
coopering  of  cars  by  the  company.  It  does,  however,  pro- 
vide that  it  shall  furnish  lumber  to  its  shippers  for  r^>airing 
and  coopering  cars.    The  tariff  schedule  reads : 

^^Suitable  boards  will  be  furnished  at  all  loading  sta- 
tions for  use  in  coopering  cars." 

These  tariff  regulations  are  binding  on  the  company, 
and  after  being  published,  all  shippers  must  take  notice 
and  are  presumed  to  have  notice,  of  liiem.  Therefore,  we\ 
have  the  published  schedule  of  rates  fixed  by  the  company  \ 
and  approved  by  the  commissioners.  The  only  duty  which  J 
the  defendant  company  assumed  to  any  of  its  shippers  in  the 
published  schedules  is  to  furnish  the  lumber  for  coopering. 
That  coopering  may  be  necessary,  and  sometimes  is  neces- 
sary, we  may  assume.  The  oars  used  by  the  plaintiff  were. 
at  the  time  they  were  furnished,  in  condition  for  the  trans- 
portation of  ordinary  commodities,  and  when  not  in  condi- 
tion for  {hat  purpose,  were  placed  on  defendant's  repair 
track  and  repaired,  before  delivery  to  the  plaintiff ;  but  the 
repairs  made  upon  them  did  not  render  them  sufficiently 
tight  and  close  to  hold  the  character  of  sand  shipped  by 
plaintiff,  without  coopering.    The  evidence  showed  that  the 
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work  done  by  the  plaintiff  in  coopering  was  reasonably  nec- 
essary to  make  the  cars  so  that  they  would  hold  sand  and 
gravel  such'  as  the  plaintiff  shipped.  The  coopering  consist- 
ed in  nailing  strips  or  boards  ovei*  the  holes  or  cracks  in  the 
cars.  It  does  not  appear  where  those  holes  or  cracks  were, 
or  their  size.  The  company  furnishes  lumber  free  to  the 
shipper,  so  that  he  may  cooper  the  cars  whenever  it  appears 
to  the  shipper  that  the  condition  of  the  cars  is  not,  by  reason 
of  slight  defects,  safe  for  the  transportation  of  his  particular 
commodity. 

These  are  practically  all  the  facts  appearing  in  the  rec- 
ord which  are  necessary  to  a  determination  of  the  real  ques- 
tion before  us. 

To  recapitulate:  It  will  be  noted  that  the  plaintiff 
seeks  reimbursement  from  the  carrier  for  labor  and  mate- 
rial supplied  by  him  in  coopering,  or  making  tight  against 
leakage,  cars  to  be  loaded  with  sand  in  bulk,  shipped  from 
the  loading  point  to  destinations  in  Iowa.  The  entire  ship- 
ment was  intrastate.  Plaintiff  does  not  daim  that  the  tar: 
iffs  of  the  carrier  lawfully  applicable  to  intrastate  traffic, 
provided  that  the  carrier  would  reimburse  the  shipper  for 
amounts  invested  in  coopering  cars.  Plaintiff  relies  entire- 
ly for  recovery  upon  Section  2116  of  the  Code  of  1897,  which 
provides:  

"Eivery  railway  corporation  shall,  when  within  its  pow- 
er to  do  so,  and  upon  reasonable  notice,  famish  suitable 
cars  to  any  and  all  pereons  who  may  apply  therefor,  for 
the  transportation  of  any  and  all  kinds  of  freight,  and  re- 
ceive and  transport  such  freight  with  all  reasonable  disr 
patch,"  etc.  — 

It  is  the  claim  of  the  plaintiff  that  the  cars  were  not 
suitable  for  the  transportation  of  plaintiff's  sand,  and  that, 
therefore,  defendant  failed  in  its  statutory  duty  in  the  fur- 
nishing of  cars^  and  that  this  ftdlnre  justified  the  plaintiff 
in  coopering  the  cars  at  defendant's  expense,  so  as  to  make 


.  t 
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them  suitable  for  the  transportation  of  the  freight  which  it 
intended  to  transport  upon  the  ears. 

Before  much  of  Hie  legislation  fixing  the  rights,  duties^ 
and  obligations  of  railway  companies  to  shippers  and  to  the 
public  generally,  and  before  the  creation  of  the  Iowa  Bail- 
way  Commission  and  the  Interstate  Commerce  CommissioD, 
it  was  found  that  railway  companies  were  in  the  habit  of 
discriminating  between  shippers  and  between  localities,  and 
these  evils  of  discrimination  worked  great  prejudice  to  the 
public.    It  was,  therefore,  thought  advisable  to  comx)el  the 
railway  companies  to  publish  terms  and  conditions  und^ 
which  shipments  would  be  made;  so  they  were  required  to 
classify  freight  and  fix  rates  and  r^ulations,  and  publish 
and  file  the  same  with  the  Railway  Commission,  so  that  all 
might  be  treated  alike.    The  <^lassifications  and  rates  thusj 
fixed  are  made  binding  upon  the  company  in  its  dealing  with 
all  shippers.    After  making  the  classification  and  fixing  the 
rates,  they  are  not  permitted  to  discriminate  by  giving  one 
shipper  or  one  locality  an  advantage  over  another.     The 
classifications  and  rates  must  be  uniform  and  general,  and 
binding  in  the  territory  covered  by  the  classification  and 
rates  so  fixed  and  published.    It  was  made  a  crime  for  a 
company  to  discriminate,  or  to  grant  privileges  or  immuni- 
ties to  one  that  were  not  granted  to  all,  by  the  classification 
and  rates  fixed.    The  classification,  rates,  and  regalationil 
so  fixed  were  presumed  to  be  reasonable ;  and  the  courts,  in 
dealing  with  shippers  and  carriers,  were  bound  by  the  r^- 
ulations  so  published.    If  these  r^ulations  are  thou^t  to 
be  unreasonable  or  unjust  or  discriminatory,  applicatioQ 
must  be  made  to  the  commission,  and  the  regulations  must 
be  by  it  reviewed,  and  if  found  unjust,  the  company  may  be 
forced  to  do  that  which  is  right  in  the  judgment  of  the  com- 
missioners, and  to  fix  rates,  classifications,  or  r^ulations 
which  are  fair  and  just  and  reasonable,  and  not  discrim- 
inatory.   The  purpose  of  the  act  regulating  commerce,  whil^ 
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seeking  to  prevent  unjust  and  unreasonable  rates,  was  to 
secure  equality  of  rates  as  to  all,  and  to  destroy  favoritism ; 
and  this  purpose  was  aecompliBhed  by  requiring  the  publi- 
cation of  tariffs,  and  by  prohibiting  departure  irom  such 
tariffs,  and  prohibiting  rebates,  preferences,  and  all  other 
forms  of  undue  discrimination.  These  statutes  are  remedial, 
and  are  to  be  interpreted  so  as  to  accomplish  the  great  pub- 
lic purpose  which  they  are  enacted  to  serve.  By  them  there 
is  a  prohibition  created  against  either  directly  or  indirectly 
charging  more  or  less  than  the  published  rates,  and  this  pro- 
hibition is  made  applicable  to  every  method  of  dealing  by  a 
carrier  by  which  the  forbidden  result  can  be  brought  about 
Any  method  adopted  by  which  discrimination  against  ship- 
pers can  be  effected  is  condemned,  and  in  Armour  Packing 
Co.  V.  Umted  States^  209  U.  S.  56,  it  was  said : 

^The  Elkins  Act  proceeded  upon  broad  lines,  and  was 
evidently  intended  to  effectuate  the  purpose  of  Gongrees  to 
require  that  all  shippers  sh6uld  be  treated  alike,  and  that 
the  only  rate  charged  to  any  shipper  for  the  same  service, 
under  the  same  conditions,  should  be  the  one  established, 
published,  and  posted  as  required  by  law.  It  is  not  so  much 
the  particular  form  by  which  or  the  motive  for  which  this 
purpose  was  accomplished,  but  the  intention  was  to  prohil>it 
any  and  all  means  that  might  be  resorted  to  to  obtain  or  re- 
ceive concessions  and  rebates  from  the  fixed  rates,  duly 
posted  and  published." 

This  authority  we  cite  for  the  purpose  of  showing  that 
the  railroad  company  is  bound  by  its  published  tariffs;  that 
it  cannot,  directly  or  indirectly,  grant  concessions  or  favors 
to  any  shipper  that  are  not  included  in  its  published  rates 
as  concessions  and  favors  to  all,  and  for  the  further  reason 
that  any  express  contract  made  by  a  shipper  to  secure  to 
itself  an  advantage  over  other  shippers  is  absolutely  void. 
It  follows  that,  if  the  contract  oannot  be  expressly  made,  the 
lu,w  will  not  imply  such  a  contract  and  enforce  it.    The  rates, 
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dasslfications,  and  regulations  fixed  and  published  by  the 
company  are  binding  upon  the  company  and  the  shippers,  as 
long  as  they  remain  unchallenged.  They  are  presumed  to  be\ 
fair  and  i:eafH)nable.  If  they  are  thought  unfair  or  unrea- 
sonable, or  discriminatory,  the  law  provides  a  method  for 
their  correction,  and  that  is  by  application  to  the  Interstate 
(3ommer(!e  Commission,  if  affecting  interstate  commerce,  or 
to  the  Railroad  (Commission  of  Iowa,  if  affecting  intrastate 
commerce.  No  railroad  company  can  grant  to  a  shippejj 
and  no  shipper  can  demand  of  the  railroad  company,  more 
than  in  its  published  rates  it  has  declared  a  purpose  to  grant 
to  all.  Thi«  rule  is  absolutely  essential  to  secure  uniformity, 
and  to  avoid  unjust  discriminations.  As  bearing  upon  this 
point,  see  Armour  v.  United  States,  supra;  LouisviUe  d 
Nashville  R,  Co.  v.  Mottley,  218  U.  S.  467;  Cincinnati,  N.  0. 
d  T.  P.  R.  Co.  V.  Rankm,  241  U.  S.  319 ;  Loomis  v.  Lehigh 
Valley  R.  Co,,  240  U.  S.  43. 

The  tariff  schedule  submitted  to  us  here,  which,  it  is 
claimed,  governs  the  rights  of  the  parties  in  this  suit,  makes 
no  provision  requiring  the  company  to  coox)er  any  of  the 
cars  furnished  to  a  shipper  and  accepted  by  it.  All  it  agrees 
to  do  is  to  furnish  the  lumber  for  coopering.  This,  then,  is 
the  rule  announced  by  the  company  to  all  shippers,  and  it 
limits  the  duty  of  the  company  and  the  rights  of  the  shipper. 
The  company  is  not  only  not  bound  to  do  more  than  its  pub- 
lished schedule  requires  it  to  do,  but  it  is  prohibited  from 
granting  to  any  shipper  a  concession  that  it  has  not  dis- 
closed its  purpose  to  grant  to  all,  nor  can  any  shipper  en- 
force a  claim  for  more  than  the  published  schedule  grants  to 
all.  He  is  presumed  to  have  accepted  tfa^  services  of  the 
defendant  upon  the  terms  provided  in  the  published  tariff 
schedule,  and  any  contract  to  do  other  or  differently  than  is 
provided  in  that  schedule  is  void  as  being  discriminatory, 
'  and  against  the  purpose  and  policy  of  the  law.  See  Chicago 
d  A.  R.  Co.  V.  Kirhy,  225  IT.  S.  165 ;  Chimgo,  R.  I.  d  P.  R. 
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Co.  V.  Cramer,  232  U.  S.  490;  Kansas  City  So.  R.  Co.  v. 
Carl,  22fl  U.  S.  639;  Atchismi.,  T.  &  8.  F.  R.  Co.  v.  Robinson, 
233  U.  S.  173 ;  PMlUps  v.  Grand  Trunk  W.  R.  Co.,  236  U.  S. 
662. 

But  it  is  conteuded  by  the  plaintiff  that  the  defendant 
failed  to  perform  a  statutory  duty;  that  its  statutory  duty 
is  to  furnish  suitable  cars  for  the  transportation  of  plain- 
tiff's commodity;  and  that  the  oars  were  not  suitable  for 
that  purpose.  Whether  these  cars  were  suitable  for  the  ship- 
uieut  of  the  particoilar  commodity  which  plaintiff  desired  to 
ship  in  the  cars,  was  a  matter  open  to  the  plaintiff  upon  in^^ 
spection.  It  received  the  cars  for  the  purpose  for  which  it 
desired  to  use  them.  It  might  have  refused  the  cars,  if  they 
did  not  meet  its  needs.  When  it  accepted  the  cars,  it  ac- 
cepted them  as  complying  with  the  requirements  of  the  stat- 
ute, knowing — because  it  is  presumed  to  know  the  tariff 
schedule — that  the  company  had  only  agreed  to  furnish  the 
lumber  for  coopering,  in  the  event  the  cars  needed  coopering. 
Before  the  plaintiff  used  the  cars,  it  discovered  that  they 
needed  coopering.  It  took  the  lumber,  which  defendant  fur- 
nished for  that  purpose,  and  proceeded  to  do  the  coopering 
or  repairing.  It  accepted  the  cars,  knowing  that  they  needed  • 
coopering,  and  it  accepted  them  under  the  terms  of  the  pub- . 
lished  tariff  rate,  knowing  that  they  needed  coopering,  and '. 
that  the  defendant  had  only  agreed  to  furnish  the  lumber 
for  that  purpose. 

The  schedules  introduced  in  evidence  were  those  relate 
ing  to  interstate  commerce.  It  was  stipulated  that  these 
rules  and  regulations  were  published  by  the  defendant  com- 
X)any,  and  filed  with  and  approved  by  both  the  Interstate 
Commerce  Commission  and  the  Iowa  State  Railway  Commis- 
sion, and  that  the  same  were  legally  in  force  and  effect  dur- 
ing all  of  the  3'ear  1916.  These  shipments,  however,  were 
intrastate.  The  rule  regulating  interstate  trafiSc  may  be  re- 
garded as  applicable  to  Iowa  intrastate  traffic,  either  by  pub- 
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lication,  under  Section  2128  of  the  Code,  or  by  virtue  of  Rule 
36  of  the  Iowa  ClaBsification  No.  15,  which  requires  the  ap- 
plication to  Iowa  intrastate  traffic,  of  carriers'  rules,  reg- 
ulations, and  classifications,  as  the  same  are  published  bj 
the  carriers  in  Circular  No.  1  of  Western  Trunk  Lines,  when 
making  lower  rates  than  the  board's  schedule  of  reasonable 
maximum  rates  and  classifications  of  freights,  or  when  of 
advantage  to  the  shipper.  The  board's  schedule  and  classifi- 
cation, in  and  of  itself,  makes  no  provision  as  to  coo[>ering 
cars,  so  that  even  a  provision  for  furnishing  lumber  is  of 
advantage  to  the  shipper.  In  Circular  No.  I-l  and  I-m  of] 
Western  Trunk  Lines,  in  effect  during  1916,  it  was  provided 
that  suitable  boards  would  be  furnished  for  coopering  care 
at  loading  stations.  It  appears  that  the  schedule  stipulated  \ 
as  being  in  force  during  the  year  1916  was  filed  with  the 

Iowa  Railway  Commission.    It  is  not  shown  that  any  other 

* 

rates  were  filed  or  published.  The  stipulation  in  the  case- 
and  we  take  it  as  a  fact — is  that  intrastate  shipments,  that 
is,  shipments  in  Iowa,  are  governed  by  the  rules  concerning 
which  the  stipulation  is  made,  and  which,  it  appears,  are 
filed  with  the  Iowa  Railwav  Commission.  >/ 

Section  2128  provides: 

"W^en  any  such  common  carrier  shall  have  established 
and  published  its  rates,  fares  and  charges,  it  shall  not 
charge,  demand,  collect  or  receive  from  any  person  or  per- 
sons a  greater  or  less  compensation  for  the  transportation 
of  passengers  or  property,  or  for  any  services  in  connection 
therewith,  than  is  specified  in  such  published  schedule  of 
rates,  fares  and  charges  as  may  at  the  time  be  in  force. 
Every  common  carrier  subject  to  the  provisions  of  this  diap^ 
ter  shall  file  with  the  board  of  railroad  commissioners  copies 
of  its  schedules  of  rates,  fares  and  charges  established  and 
published,  and  shall  promptly  notify  said  board  of  all. 
changes  made  in  the  same."  -J 

We  recognize,  as  a  rule  governing  the  rights  of  these 
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parties,  that  it  was  the  duty  of  this  carrier  to  furnish  cars 
suitable  to  transport  in  safety  all  traffic  which  they  held 
themselves  out  to  carry.    Thi«  is  not  only  a  statutory  duty, 
but  a  common-law  duty.    Its  duty  is  to  furnish  cars  reason- 
ably safe  for  carrying  the  commodity  which  it  advertises 
itself  to  carry.    If  the  car  furnished  requires  much  repair- 
ing, if  its  door  posts  are  shattered  or  broken,  or  if  it  has 
holes  or  cracks  through  which  the  commodity  would  sift  in 
transit,  the  shipper  may  refuse  to  accept  it  as  complying 
with  the  requirements  of  the  law  governing  the  duty  of  a 
carrier.    If  the  cars  furnished  are  not  sufficient  for  the  pur- 
pose, it  is  the  duty  of  the  carrier  promptly  to  furnish'  suit- 
able cars  on  demand.    The  shipper  is  not  bound  to  receive 
and  load  cars  upon  which  he  must  expend  labor  and  mate- 
rial to  make  them  suitable  to  transport  his  commodity.    Be- 
fore carriers  were  placed  under  the  jurisdiction  of  the  Com- 
merce Commission,  and  before  they  were  required  to  publish 
rates  and  classifications  of  freights,  and  rules  and  r^ula- 
tions,  and  the  terms  on  which  they  would  deal  with  all  ship- 
pers, repairing  was  charged  to  the  carrier,  and  great  diffi- 
culty  and  confusion  arose  in  adjusting  the  claims  of  ship- 
pers against  carriers  for  these  repairs.    It  was  then  thought 
advisable,  and  the  commissioners  so  held,  that  a  maximum 
rate  should  be  fixed  per  car  to  be  paid  the  shipper  for  re- 
pairs.   This  maximum  rate  included  all  the  expense  incurred 
in  coopering  and  repairing,  and  the  material  furnished  in 
doing  the  work,  and  they  were  required  to  state  the  maxi- 
mum amount  that  they  would  allow  a  shipper  for  this  work, 
and  that  maximum  rate  governed  and  applied  to  all  ship- 
pers, and  was  uniform  and  not  discriminatory;  and  it  was 
said  that,  upon  fixing  the  maximum  rates,  it  should  declare 
distinctly  and  clearly  in  its  schedule  just  what  would  be  fur- 
nished at  the  expense  of  the  carrier.    So  it  was  held  that  a 
carrier,  in  fixing  its  sMrheduIe  of  rates,  should  fix  the  max- 
imum amount  that  it  would  allow,  or  what  it  would  do  in 
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the  way  of  furnishing  material  for  repairing  or  coopering. 
If  it  furnished  loose  boards  at  one  point,  and  at  another 
point  sectional  doors,  lath,  paper,  or  burlap,  it  was  ^ilty 
of  unlawful  discrimination. 

We  find  in  this  case  that,  under  the  tariff  schedule  which 
it  is  agreed  was  in  force  during  1916,  defendant  had  bound 
itself  to  furnish  only  lumber  to  its  shippers  in  coopering 
cars.  To  allow  this  plaintiff  more  than  the  defendant  had 
agreed  in  its  schedule  to  allow  all  shippers,  would  neces- 
sarily be  discrimination  in  favor  of  this  plaintiff,  and  not 
tolerable  under  the  law,  or  the  policy  upon  which  the  law 
\  rests.  The  company  having  furnished  the  lumber  which,  un- 
der its  schedule,  it  had  agreed  to  furnish,  it  had  performed 
its  full  duty.  When  this  shipper  received  the  cars  for  the 
purpose  of  transportation,  and  found  it  necessary  to  repair 
or  cooper  them  to  meet  the  requirements  of  transportation 
of  its  particular  commodity,  it  could  have  refused  to  accept 
them.  If  it  accepted  and  retained  them  as  they  were,  it 
could  avail  itself  of  the  lumber  which,  under  the  tariff  sched- 
ule, the  defendant  had  furnished,  and  if  more  was  required, 
bear  the  burden  of  it.  Otherwise,  there  would  be  an  unjust 
discrimination  in  this:  The  company  would  be  furnishing 
more  to  plaintiff  than  it  had  agreed  in  its  tariff  schedule  to 
grant  to  all  carriers. 

We  think  the  court  waf?  wrong  in  holding  the  defendant 
liable  for  the  labor  done  and  nails  used  by  this  plaintiff  in 
coopering  the  cars,  and  the  cause  is,  therefore, — Reversed. 

Ladd,  0.  J.,  Evans  and  Stevens,  JJ.,  concur. 


L.  H.  Jones,  Administrator,  Appellant,  v.  City  of  Sioux 

City,  Appellee. 

EVIDENCE:     AllegaUon  of  Gtovenimental  Gapadty.    A  municipality 
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1  which  pleads  that  its  officers,  at  the  time  in  question,  were 
acting  in  a  governmental  capacity,  has  the  burden  to  so  prove. 

MUKIOrPAIi  OORPORATIONS:     Non-Governmental  Acts.    The  act 

2  Of  an  employee  of  the  city,  while  in  the  course  of  his  employ- 
ment, in  conveying  policemen  to  their  beats,  in  an  automobile 
owned  by  the  city,  is  not,  in  and  of  itself,  a  governmental  act. 
It  follows  that  the  city  is  liable  in  such  case  for  the  proximate 
negligence  of  the  employee. 

£VIDENOB:    Issue  on  Capacity  in  Which  Employee  Acted.    On  the 

3  issue  whether  an  employee  of  a  city  was  engaged  in  a  minis- 
terial or  a  governmental  capacity,  while  employing  a  city-owned 
automobile  to  convey  policemen  to  their  beats,  evidence  is  ad- 
missible that,  at  prior  non-remote  times,  the  said  employee  had 
employed  said  car  in  a  ministerial  capacity  for  the  city. 

MUNIOIPAIi  CX>BPOBATIONS:    Ministerial  and  Oovemmeintal  Neg- 
4    Ugence.    A  city  which  is  proximately  negligent  in  an  act  which 
is  clearly  non-governmental  is  none  the  less  liable  because  such 
negligence  became  proximate  while  the  city  was  doing  a  gov- 
ernmental aot. 

Appeal  from   Woodbury  District   Court, — Gieorgb  Jbpson, 

Judge. 

January  17,  1919. 

Rehearing  Denied  April  14,  1919. 

Action  for  damages  for  the  death  of  plaintiff's  intestate. 
The  action  was  brought  against  the  city  and  against  Ray 
Callander,  an  employee  of  the  defendant  city,  who  was  driv- 
ing the  automobile  at  the  time.  No  evidence  was  introduced 
on  behalf  of  the  defendant  city,  and,  at  the  conclusion  of  the 
plaintiff's  evidence,  the  trial  t'X)urt  sustained  a  motion  to 
direct  a  verdict  in  favor  of  the  city.  Callander  defaulted, 
and  tliG  case  was  submitted  to  the  jui-y  as  to  him,  and  a 
verdict  for  113,000  returned.  The  plaintiff  appeals  from  the 
ruling  of  the  court,  and  the  judgment  rendered  against  him 
for  costs.  The  opinion  shows  the  facts  more  in  detail. — Re- 
versed. 
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Evans  d  Evans,  for  appellant. 
SchnUdt  &  Pike,  for  appellee. 

Preston,  J. — Deceased  was  struck  by  an  automobile  be- 
longing to  the  city,  and  driven  by  its  Employee,  Callander. 
The  petition  alleges  substantially  that  the  city  was  Dili- 
gent, for  that  the  car  was  being  driven  at  a  high,  reckless, 
and  negligent  rate  of  speed ;  that  the  pavement  of  the  street 
at  the  place  where  the  accident  occurred,  was  in  a  rough  and 
uneven  condition;  and  that  such  defective  condition  of  the 
street  was  a  concurring  proximate  cause  of  the  injury ;  and 
that  the  collision  would  not  have  happened  if  the  street  had 
not  been  in  such  defective  condition ;  that  the  city  kept  Bay 
Callander,  its  employee,  as  driver  of  said  car,  well  knowing 
that  he  was  a  careless  and  reckless  driver;  that  the  street 
was  not  properly  lighted.  We  do  not  understand  appellant 
to  now  rely  in  this  court  upon  the  last  two  grounds.  It  may 
be  that  the  fact  that  the  street  was  poorly  lighted  at  the 
point  in  controversy  would  have  a  bearing  upon  the  other 
grounds  of  alleged  negligence,  in  operating  the  car  at  a  high 
rate  of  speed  over  defective  paving. 

The  answer  of  defendant  city  denies  these  allegations, 
alleges  contributory  negligence,  and,  in  a  second  division, 
pleads  affirmatively  that,  at  the  time  of  the  collision,  the 
motor  car  driven  by  Callander  was  the  police  car  of  said 
city ;  that  said  Callander  and  the  occupants  of  said  car  were 
members  of  the  police  department,  and  were  on  duty  as  em- 
ployees of  said  department  at  the  time  of  the  collision;  that 
said  officers  were  tJien  acting  under  orders  of  their  superior 
police  offiloer  at  headquarters,  and  were  answering  a  police 
call ;  that  said  city  was  acting  in  a  governmental  capacity, 
and  performing  a  governmental  duty,  as  an  agent  of  the 
state,  in  enforcing  police  regulations  in  said  city  and  state, 
and  is  not  liable  for  the  acts  or  all^^ed  wrongs  set  out  in 
plaintiflf's  petition.    Plaintiff's  reply  denies  that  the  auta 
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mobile  was  answering  a  police  call,  and  denies  that  the  city 
was  at  that  time  acting  in  a  governmental  capacity,  or  per- 
forming a  governmental  duty. 

The  injury  occurred  on  Fourth  Street,  which  runs  east 
and  west,  and  is  between  Jackson  and  Nebraska  Streets, 
running  north  and  south.  Jackson  Street  is  to  the  east. 
There  is  an  alley  between  these  streets.  PlaintiflPs  father 
has  a  store  on  the  south  side  of  Fourth  Street,  and  a  little 
east  of  the  alley.  There  are  street  car  tracks  on  Fourth 
Street.  The  collision  occurred  about  11  o'clock  at  night. 
May  18,  1916.  Deceased,  an  experienced  driver,  was  driv- 
ing her  father's  BYanklin  car,  her  father  in  the  back  seat. 
Deceased  turned  into  Fourth  Street  from  Jackson,  going 
west  on  the  north  side  of  Fourth  Street,  and  proceeded  west 
until  she  reached  the  alley  intersection,  or  perhaps  a  little 
west  of  the  alley,  when  she  turned  south,  intending  to  head 
the  car  east  at  her  father's  store,  on  the  south  side  of  Fourth 
Street,  and  east  of  the  alley.  When  she  turned  south,  she 
went  until  she  reached  the  south  rail  of  the  south  street  car 
track.  At  that  time,  her  father  noticed  the  city  automobile 
coming  from  the  west  on  Fourth  Street,  about  a  block  dis- 
tant, and  he  told  his  daughter  to  stop  the  car,  which  she  did 
at  once.  When  her  car  stopped,  the  right  front  wheel  was 
just  over  the  south  track,  and  her  car  was  facing  east  and 
south.  When  she  turned  south,  she  was  driving  at  a  speed 
of  about  6  or  8  miles  an  hour.  When  she  went  to  turn,  the 
street  seemed  clear;  but,  as  said,  the  city  car  was  noticed 
about  a  block  west.  The  city  car  was  approaching  at  45 
miles  an  hour,  and  did  not  slow  down.  It  came  down  the 
center  of  the  street,  and  turned  to  the  south,  in  attempting 
to  pass  the  Jones  car.  The  city  car  struck  the  Jones  car  on 
the  right-hand  side,  and  the  front  end  of  the  Jones  car  was 
knocked  around  northeast.  Deceased  was  knocked  from  the 
car  and  instantly  killed.  The  street  was  poorly  lighted,  and 
dark.    A  witness  testifies  that  the  city  car  gave  no  signal  or 
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warning  that  he  heard.  The  pavement  on  Fourth  Street,  at 
the  place  and  immediate  locality  where  the  collision  occnr- 
red,  was,  at  that  time,  and  a  long  time  before,  in  a  ron^ 
and  uneven  condition ;  the  cobblestones  next  to  the  street 
car  tracks  are  higher  than  the  rest  of  the  pavement,  and 
some  of  them  are  missing ;  holes  are  worn,  3  to  4  inches  deep, 
in  places.  There  was  room  for  the  city  car  to  pass  between 
the  Jones  car  and  the  sidewalk  to  the  south;  the  distance 
was  12  or  15  feet  from  the  front  end  of  the  Jones  car  to  the 
south  curb  of  Fourth  Street.  Appellant  contends — and  the 
matter  will  be  referred  to  later — ^that,  since  there  was  room 
enough  for  the  city  car  to  have  passed  the  other,  and  the 
driver  tried  to  do  so,  and  would  have  done  so  had  it  not 
been  for  the  defective  condition  of  the  street,  but,  when  he 
attempted  to  turn  across  the  high  cobblestones  and  the  roti, 
he  momentarily  lost  control  of  his  car,  it  was  for  the  jury  to 
say  whether  there  was  concurrent  negligence  on  the  part  of 
the  city,  because  of  the  defective  condition  for  which  the  city 
would  be  liable,  even  though  it  is  not  liable  for  t^e  oib& 
causes;  and  that  the  trial  court  overlooked  this  all^ation 
of  the  petition.  It  was  shown  that  the  city  car  was  owned 
and  operated  by  the  city,  and  was  driven  by  Callander,  who 
was  an  employee  of  the  city.  Callander  was  not  a  police- 
man, and  was  employed  to  drive  this  car.  It  is  admitted 
in  the  pleadings  that  Callander  was  driving  the  car  for  the 
city.  It  is  contended  by  appellant  that  the  evidence  shows 
that,  at  the  time  of  the  collision,  Callander  and  the  city 
automobile  were  upon  a  ministerial  mission,  and  not  a^ gov- 
ernmental one.  There  is  no  evidence  that  the  police  officers 
in  the  city  car  were  answering  a  police  call,  as  alleged  in 
the  answer.  The  evidence  on  this  subject  was  drawn  out 
on  cross-examination  of  plaintiff's  iwitnesses.  This  evidence 
was  put  in  after  defendant  had  made  its  motion  to  direct  a 
verdict,  the  court  indicating  that  the  motion  was  well  taken, 
and  that  the  burden  was  on  plaintiff  to  show  that  the  car 
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was  not  being  used  for  governmental  purposes.  ^  The  court 
permitted  plaintiflf  to  introduce  further  testimony,  and  the 
motion  to  direct  was  then  renewed.  Briefly,  the  evidence  at 
this  point  is  that  there  were  uniformed  policemen  in  the  city 
car;  on  the  rear  of  the  car  was  marked  "Police.*'  One  of 
the  occupants  testified  that,  at  the  time  of  the  collision,  he 
was  on  his  way  to  his  beat  in  the  eastern  part  of  the  city ; 
that  he  had  answered  roll  call  previously  to  this;  and  that 
he  was  on  duty*  at  the  time  of  the  collision.  The  city  oar 
was  a  six-cylinder,  seven-passenger  Buick.  The  record  does 
not  show  any  instance  when  this  car  was  used  as  a  police 
car  at  any  other  time.  The  plaintiff  offered  to  prove  that, 
prior  to  the  accident,  the  city  car  had  been  used  for  min- 
isterial purposes,  such  as  taking  members  of  the  council  out 
to  inspect  work  connected  with  the  city,  at  different  times ; 
and  that,  about  May  18,  1916,  the  day  of  the  accident,  Cal- 
lander took  members  of  the  council  out  to  inspect  property ; 
and  that,  in  the  spring  of  1916,  Callander  took  the  car  in 
question  and  delivered  the  primary  ballots  to  the  various 
voting  places  in  the  city,  and  at  other  times,  took  a  proba- 
tion officer  and  a  health  oflicer  on  trips  in  r^ard  to  the 
duties  of  their  office.  The  court  ruled  the  evidence  out,  on 
the  ground  that  the  material  question  was,  what  use  the  car 
was  being  put  to  at  the  time  of  the  accident.  The  motion  to 
direct  a  verdict  was  sustained  generally,  and  was  on  the 
ground  that  there  was  no  evidence  of  negligence  as  alleged — 
no  n^ligence  in  the  performance  of  any  duty  for  the  city; 
that  the  evidence  fails  to  show  that  the  occupants  of  the  city 
cAr  were  acting  in  the  performance  of  any  duty  for  the  city ; 
that  the  evidence  fails  to  show  affirmatively  that  any  duty 
alleged  to  be  violated  by  the  city  was  connected  with  a  pri- 
vate or  corporate  duty,  as  distinguished  from  a  government- 
al duty,  or  that  the  alleged  negligent  person  was,  at  the  time 
of  the  collision,  a  servant  of  the  city,  or  that  the  act  in  con- 
nection with  which  the  allied   tort  was  committed,  was 
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within  the  corporate  powers  of  the  city,  or  that  the  alleged 
offendifig  bflScer  or  servant  was  iacting  within  the  scope  of 
his  authority,  or  that  the  city  was  guilty  of  any  negligence 
in  connection  with  said  act;  that  deceased  was  not  free 
from  contributory  negligence;  that  the  father  of  deceased 
was  n^ligent,  which  was  imputable  •  to  deceased,  and  be 
was  not  free  from  contributory  negligence;  that  the  ear 
which  killed  deceased  was  the  police  car  of  the  city,  occupied 
by  police  oflScers;  and  that  the  only  deduction  which  could 
be  drawn  from  the  evidence  would  be  that  said  officers  were 
acting  for  the  city  in  the  performance  of  police  duties,  and 
in  a  governmental  capacity.  The  questions  so  raised  are 
not  all  argued;  but  manifestly,  some  of  them  are  not  well 
taken. 

The  errors  relied  upon  by  appellant  are  covered,  in  the 
main,  by  the  statement  that  they  relate  to  the  court's  requir- 
ing plaintiff  to  introduce  evidence  to  show  that  the  city  au- 
tomobile was  upon  a  police  mission,  this  being  an  affi!rmative 
defense  pleaded  by  the  defendant;  requiring  plaintiff  to 
show  that  Callander  was  acting  for  the  dty,  and  in  the  scope 
of  his  employment,  because  the  defendant's  pleading  con- 
cedes that,  and  because  no  such  issue  was  tendered  by  the 
pleadings,  the  controversy  being  as  to  whether  or  not  he  was 
acting  in  a  governmental  capacity;  and  excluding  offered 
evidence  to  the  effect  that  the  automobile  and  Callander 
were  employed  at  other  times  in  a  ministerial  capacity ;  that, 
even  though  the  automobile  was  upon  a  police  mission,  there 
was  a  question  for  the  jury  as  to  n^ligence  of  the  city  in 
allowing  the  pavement  to  become  out  of  repair,  and  that 
this  waB  a  concurring  proximate  cause  of  the  injury.  Some 
of  these  matters  relate  to  the  procedure,  and  are  not  likely 
to  occur  on  retrial.  f\>r  instance,  we  do  not  understand 
that  the  court  required  plaintiff  to  put  in  evidence  on  tiie 
question  as  to  governmental  functions,  and  in  r^ard  to  the 
scope  of  the  employment  of  Callander,  but  rather  permitted 
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plaintiff  to  do  so.  At  any  rate,  the  evidence  was  introduced, 
and,  we  think,  shows  that  Oallaimer  was  acting  i^ithin  the 
scope  of  his  employment. 

1.  In  view  of  a  new  trial,  we  think  it  proper,  to  say 
that  the  burden  of  proof  was  upon  the  defendant  to  first 
introduce  evidence  to  establish  the  affirmative  defense  plead- 
ed by  it,  that  the  automobile  and  the  driver, 

^*  Stion'o? '  ov-^  Callander,  were  engaged  in  a  governmental 
cSScity?^  act;    especially  is  this  so,  since  defendant 

pleads  this  matter  affirmatively.  Appellant 
cites,  among  other  eases,  Mansfield  v.  MaXlory,  140  Iowa  206 ; 
Wingate  v,  Johnson,  126  Iowa  154,  157;  Hoffma/n  v.  Inde- 
pendent School  Dist,,  96  Iowa  319.  We  are  of  the  opinion 
that  these  cases  sustain  the  proposition.  In  any  event,  the 
evidence  introduced  by  plaintiff  made  a  prima-facie  case. 

2.  Coming  now  to  one  of  the  vital  questions  in  the  case, 
appellant  contends  that  a  city  is  liable  for  its  negligence 
when  it  acts  in  a  ministerial  or  corporate  capacity,  and  that 

the  evidence  introduced  tended  to  prove  that 
2.  Municipal  cob-    defendant  city  was  so  acting  at  the  time  of 

PORATiONs:  non-  j  ^  s 

l^wmmentai       the  accident  in  question,  and  that  the  driver, 

Callander,  was  employed  at  said  time,  and 
prior  thereto,  in  a  ministerial  capacity ;  and  that,  therefore, 
the  ease  should  have  been  submitted  to  the  jury  on  this  issue. 
Appellee  does  not  dispute  this  proposition,  but  claims  that 
the  evidence  shows  that  the  act  complained  of  was  govern- 
mental. The  city  contends  that  a  city  acting  in  a  govern- 
mental capacity  is  the  agent  of  the  state  in  enforcing  police 
regulations,  and  is  not  liable  for  any  wrongs  committed  by 
its  agents  or  officers  in  relation  thereto,  either  directly  or 
indirectly,  citing  BoAinders  v.  City  of  Fort  Madison,  111 
Iowa  102;  Calwell  v.  City  of  Boone,  51  Iowa  687;  Ogg  v. 
City  of  Lansing,  35  Iowa  495;  Vanhorn  v.  City  of  Des 
Momes,  63  Iowa  447;  Looney  v.  City  of  SiouiP  City,  163  Iowa 

Vol.  185  I  a.— 75 
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604  (51  L.  R.  A.  [N.  S.]  546) ;   OiUespie  v.  City  of  Linwh, 
35  Neb.  34  (52  N.  W.  811). 

We  shall  not  attempt  to  review  all  these  cajses.  The 
question  for  determination  is  whether  the  facts  in  the  in- 
stant ease  bring  the  case  within  plaintiflPs  cases  or  defend- 
ant's. There  can  be  no  question  that  police  officers,  in  the 
performance  of  their  duties  in  making  arrests  and  the  like, 
or  firemen,  in  the  performance  of  their  duties  as  such,  and 
health  officers,  are  not  regarded  as  the  agents  or  servants  of 
the  city,  but  their  duties  are  rather  of  a  public  nature,  and 
as  to  such  acts^  the  city  is  not  liable.  A  fireman,  hastening 
to  a  fire  then  raging,  and  doing  similar  acts,  is  clearly  en- 
gaged in  a  duty  of  a  public  nature;  so,  too,  in  the  case  at 
bar,  had  the  city  automobile,  with  the  policemen  in  it,  been 
hastening  to  answer  a  riot  call,  or  doing  some  act  of  that 
nature,  it  would  be  equally  clear  that  this  would  have  been 
an  act  of  a  public  nature.  It  is  doubtless  true  that  other 
acts  so  connected  with  an  act  similar  to  those  indicated  bb 
to  be  a  part  of  it,  would  likewise  be  of  a  public  nature.  A 
case  that  goes,  perhaps,  as  far  as  any,  is  Qillespie  v.  City  of 
lAnctolriy  supra.  There,  a  person  was  struck  and  killed  by  a 
ladder  truck  belonging  to  the  fire  department  of  the  dty, 
through  the  negligence  of  the  driver  thereof,  a  member  of 
said  department,  while  driving  along  one  of  the  streets  for 
the  purpose  of  exercising  a  team  of  horses  belonging  to  the 
department;  but  in  that  case,  the  holding  was  partly  be- 
cause of  the  Nebraska  statute,  which  was  held  to  be,  in  a 
sense,  mandatory.  And  it  was  there  conceded  by  the  plain- 
tiff that  the  exercising  of  the  team  was  a  proper  thing  to  do, 
and  lies  in  the  way  of  a  proper  discharge  of  the  functions  of 
the  department.  The  court,  taking  this  for  granted,  said 
that  the  driver  of  the  team  was  properly  exercising  the  func- 
tions of  the  fire  department,  and  within  the  line  of  duty  of 
the  driver.  On  the  other  hand,  as  laid  down  in  the  cases,  a 
city  is  not  exempt  from  liability  for  every  act  of  a  police- 
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man,  simply  because  he  is  such.  Thus,  in  Shinmok  v.  City 
of  MarsJialltoum,  137  Iowa  72,  one  of  defendant's  police  of- 
ficers, at  the  direction  of  the  mayor,  placed  a  rope  across  one 
of  the  principal  streets  for  the  purpose  of  stopping  travel. 
It  was  held  that  the  city  was  liable,  but  on  the  ground,  it  is 
true,  that  this  constituted  a  nuisance,  and  the  city  was 
bound  to  keep  its  streets  free  from  nuisances.  In  Tuoiat  v. 
City  of  Rochester,  37  App.  Div.  307  (65  N.  Y.  Supp.  850), 
affirmed  without  opinion  in  166  N.  Y.  019  (59  N.  E.  1131), 
it  was  held  that  a  city  could  not  escape  liability  for  the  de- 
fective construction  of  its  patrol  line  used  by  the  police  de- 
partment of  the  city,  on  the  ground  that  the  department  was 
created  by  law  for  the  discharge  of  a  public  duty.  The  court 
based  its  decision  upon  the  fact  that  the  patrol  line  was  the 
result  of  a  business  arrangement  on  the  business  side  of  the 
municipality,  and  it  was  in  no  sense  in  furtherance  of  a 
public  duty.  When  the  line  was  made,  the  city  could  use  it 
for  any  legitimate  purpose  connected  with  its  police,  or.  oth- 
erwise, without  changing  the  character  of  the  thing  from  a 
private,  pecuniary  matter,  to  a  public  one.  So,  in  the  in- 
stant case,  the  city  automobile  could  be  used  for  any  pur- 
pose connected  with  its  police,  or,  as  oon- 
3.  BviDBMcj :  iMue  tended  by  appellant  was  the  fact,  it  could 

on  capacity  in  "^      '^'^  ^ 

whidj  employee   be  uscd  for  other  purposes  than  police  duty. 

It  would  be  quite  material,  of  course,  how 
the  automobile  was  being  operated  and  used  at  the  time  in 
question.  We  may  observe,  in  passing,  that,  though  this  is 
true,  we  think  it  was  competent,  under  the  circumstances  of 
this  case,  to  show,  as  was  attempted  by  plaintiff,  that  the 
car  in  question  had  been  driven  by  Callander  under  his  em- 
ployment in  a  ministerial  or  corporate  duty  at  other  times 
not  too  remote  from  the  transaction  in  question,  and  this  is 
especially  so  since  the  city  sought  to  have  the  inference 
drawn  that,  because  the  word  "Police"  appeared  on  the  auto- 
mobile, it  was,  in  fact,  used  exclusively  for  police  purposes. 


\ 
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It  is  equally  well  settled  by  the  authorities  that  a  dty  is  lia- 
ble for  its  negligence  when  it  acts  in  a  ministerial  or  cor- 
porate capacity.  We  shall  not  repeait  the  testimony  bearing 
upon  this  subject.  It  seems  to  us  that,  in  order  that  the  city 
may  escape  liability,  the  negligence  complained  of  must  bear 
some  just  and  true  relationship  to  the  enforcement  of  law. 
If  this  automobile  was  being  driven  rapidly  to  quell  a  riot, 
or  to  protect  the  lives  or  property  of  citizens,  then  the  speed 
of  the  car  would  bear  a  true  relationship  to  the  enforcement 
of  law.  28  Cyc.  1200.  If  it  be  conceded,  for  the  sake  of  ar- 
gument, that  the  sole  mission  of  the  car  in  question  and  its 
driver  was  to  haul  policemen  to  their  beats,  could  it  be  s«aid 
that  the  city  was  acting  in  a  governmental  capajcity?  We 
^hink  not.  It  could  not  reasonably  be  said  that  it  is  neces- 
sary for  policemen  to  be  hauled  to  their  beats  at  the  rate  of 
45  miles  an  hour,  through  the  streets  of  a  city.  If  it  is  a 
part  of  a  city's  policy  to  haul  polic-emen  to  their  beats  in  tiie 
outlying  districts  of  the  city,  this  is  something  which  suits 
the  convenience  or  economy  of  the  city,  and  is  an  act  which 
it  does  as  a  pert  of  its  general  business,  and  does  not  relate 
to  the  enforcement  of  law.  Such  matters  partake  of  the  gen- 
eral or  corporate  business  of  the  city.  The  act  of  a  police- 
man in  sweeping  out  police  headquarters,  or  of  a  fireman  in 
burnishing  the  brass  on  his  engine,  would,  in  a  sense,  be  con- 
nected with  other  duties  which  might  be  governmental;  but 
it  seems  to  us  that  this  would  be  too  remote,  and  carry  this 
rule  too  far.  It  should  be  borne  in  mind,  too,  that  Callan- 
der, the  driver,  was  not  a  policeman  himself,  but  was  driv- 
ing the  car  for  the  purposes  for  which  he  was  employed ;  and 
he  is  the  person  who  is  charged  with  negligence,  and  not 
the  policemen.  It  does  not  appear  that  any  of  the  police- 
men in  the  car  had  anything  to  do  with  the  operation  of  the 
car,  nor  is  recovery  sought  because  of  their  n^ligence.  It 
is  conceded  in  argument  that  Callander  was  negligent.  The 
writer  concedes  that  the  point  preoented  is  fairly  debatable. 
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but  the  evidence  is  somewhat  meager,  and,  as  before  indicat- 
ed, was  drawn  out  on  cross-examination  of  plaintifiTs  wit- 
nesses. 

3.  Appellant  contends  that,  even  though  the  act  in 
question  was  governmental,  the  concurrent  negligence  in 
permitting  the  defective  condition  of  the  street  should  have 

been  submitted  to  the  jury.    Under  the  evi- 

4.  Municipal  cob-   dence  heretofore  referred  to,  we  think  the 

isteriai  and  ™  °   court  should  have  submitted  to  the  jury  the 

negligence.  issuc  as  to  the  defective  condition  of  the 

street.  The  duty  of  the  city  with  reference 
to  its  streets  is  a  corporate  duty.  Gould  v.  Schermer,  101 
Iowa  582;  Lehman  v.  Minneapolis  d  St.  L,  R,  Co.,  153  Iowa 
118,  125;  Langhammei*  v.  City  of  Manchester,  99  Iowa  295; 
Walrod  v.  Webster  County,  110  Iowa  ^49;  Vetoing  v.  Harri- 
son County,  156  Iowa  229,  232;  McOee  v.  Jones  County,  161 
Iowa  296,  303 ;  Burk  v.  Creamery  Pkg.  Mfg.  Co.,  126  Iowa 
730,  734. 

For  the  reasons  given,  the  judgment  of  the  district  court 
is  reversed,  and  the  cause  is  remanded  for  further  proceed- 
ings in  hcarmony  with  the  opinion. — Reversed. 

Weaver,  Gaynor,  and  Stevens,  JJ.,  concur. 


Omaha  Beverage  Oompany,  Appellant,  v.  Temp  Brew  Com- 
pany, Appellee. 

TBIAL:    Reception  of  Evidence — ^Admission  withoat  Objection.    A 

1  party  may  not  sit  by  and  allow  evidence  to  be  received  wltboiit 
objection  and  thereafter  have  it  stricken  on  motion. 

TBIAL:    BecepUon  of  Evidence — Objection  after  Answer — Necessity 

2  of  Motion  to  Strike— Non-Beversible  Error.  An  answer  given  to 
a  question  before  an  objection  was  sustained  thereto,  where  no 
motion  was  made  to  strike  the  same»  remained  in  the  record, 

and  no  reversible  error  was  presented  as  to  the  ruling  in  sus- 
taining the  objection  to  the  question. 
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EV13>EK0E:    Opinion    Evidence— Madcat   Valna.    A   witnoBS   wbo 

3  was  a  dealer  in  cereal  beverages,  and  had  inspected  80  half  bar- 
rels of  a  cereal  beverage,  was  qualified  to  testify  as  to  the  rea- 
sonable market  value  of  the  said  beverage. 

8AI«ES:    Breach  of  Seller— Damages— Loss — ^Ftoflts  Allowed.    IThere 

4  the  seller  of  a  cereal  beverage,  nnnufactured  under  a  secret 
process,  knew  that  the  buyer  could  not  obtain  it  elsewhere,  and 
was  purchasing  it  as  a  wholesaler,  and  for  the  purpose  of  filling 
orders  from  retailers,  on  a  breach  of  the  contract  for  same  the 
purchaser  was  not  only  entitled  to  damages  by  reason  of  the 
difference  between  the  market  value  and  the  contract  price,  bat 
also  to  loss  of  profits  which  he  would  have  realized  if  the  ce- 
real beverage  had  been  delivered  as  agreed;  and  testimony  as 
to  the  buyer's  having  orders  for  the  entire  carload  of  the  bev- 
erage at  a  certain  price  was  admissible  as  tending  to  prove  the 
profits  lost. 


SAIJS8:  Breach  of  S^er— Damages^Beduetion  of  Damages— Proftt 
5  on  Other  Goods  Used  for  Filling  Orders.  Testimony  as  to  whether 
there  was  any  profit  on  soft  drinks  furnished  to  the  buyer's  cus- 
tomers in  place  of  a  cereal  beverage  purchased,  was  admissible 
as  bearing  on  the  question  of  reduction  of  damages  on  a  breach 
of  the  sale  by  the  seller. 

SALES:    Breach  of  Seller— Damages — Evidence— Sdler's  Knowledge 

6  — ^Purpose  of  Purchase.  Testimony  that  the  agent  of  the  stfler 
knew  the  nature  of  the  business  in  which  the  purchaser  was 
engaged,  and  the  purpose  for  which  he  was  purchasing  a  ca^ 
load  of  cereal  beverage,  and  statements  by  an  agent  that  prompt 
shipment  would  be  made,  were  admissible  as  bearing  on  the 
measure  of  damages,  and  as  showing  the  knowledge  of  the  seller 
of  the  purpose  for  which  the  goods  were  being  purchased. 

EVIDENCE:     Beception  of  Evidences— Correction  of  Testimony  on  Be- 

7  bnttaL  It  is  competent  for  a  witness  to  correct  his  testimony, 
even  though  done  in  rebuttal. 

APPEAL  AND  EBBOB:     Bight  of  Beview— Overruling  Motion  for 

K    Directed  Verdict — ^Waiver.    The  introduction  of  further  evidence 

after  the  overruling  of  a  motion  for  the  direction  of  a  verdict, 

without  a  renewal  of  the  motion  at  the  close  of  the  evidence, 

waives  the  ruling  on  the  motion. 

TBIAL:    InstroctLonB — ^Bequests    Otherwise   Oovttred.    There  is  no 
9    error  in  refusing  requested  instructions  when,  so  far  as  correct, 
they  were  included  in  the  ones  given  by  the  court. 
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SALES:  Breach  of  Seller— Delay  In  Inspection  by  Buyer— No  Un- 
10  reasonable  Delay.  There  vas  no  unreasonable  delay  In  inspect- 
ing goode  delivered,  where  the  buyer  was  required  to  pay  for 
the  goods  before  delivery,  and,  having  several  customers  from 
whom  orders  had  been  taken,  he  delivered  to  them  the  goods 
so  ordered,  and  made  an  inspection  when  the  goods  were  opened 
for  sale  at  retail. 

SALES:  Breach  of  SeUer— Failure  of  Buyer  to  Use  Care  after  De- 
ll livery.  The  buyer's  right  to  recover  for  a  breach  of  sale,  where 
a  cereal  beverage  was  not  of  the  quality  of  the  sample,  or  was 
spoiled  in  transit  by  the  seller's  negligence,  would  not  be  de- 
feated by  the  buyer's  negligence  to  properly  care  for  the  same 
after  its  arrival. 

TBIAL:    Instniction»— Kon-Applicability  of  Evidence.    Where,  un- 

12  der  the  evidence,  the  time  required  for  fermentation  of  a  cereal 
beverage  might  exceed  eight  hours,  an  instruction  was  properly 
refused  that,  if  the  Jury  found  that  the  cereal  beverage  had  been 
in  a  condition  of  fermentation,  there  could  be  no  presumption 
based  thereon  that  it  had  been  in  such  condition  for  more  than 
eight  hours. 

APPEAL  AND  EBBOB:     Assignments  of  Error—Insui&ciency.    The 

13  sufficiency  of  the  evidence  to  sustain  a  verdict  not  being  chal- 
lenged by  an  assignment  of  error  bearing  upon  the  same,  an  as- 
signment that  the  "court  erred  in  overruling  defendant's  mo- 
tion for  a  new  trial,  for  the  reason  that  each  ground  for  a  new 
trial  set  out  therein  was  a  good,  sufficient,  and  legal  ground  upon 
which  said  motion  should  have  been  sustained,"  was  Insufficient. 

Appeal  from  Des  Moines  Mumcipal  Court, — Eskil  C.  Carl- 
son, Judge. 

April  14,  1919. 

Action  to  recover  an  alleged  balance  owed  to  plaintiff. 
The  defendaut  pleaded  a  counterclaim.  Trial  resulted  in  a 
verdict  for  the  defendant  and  judgment  thereon.  Plaintiff 
appeals. — Affirmed. 

Domibaek,  0 ranger  d  Englemcm,  for  appellant. 

Miller  &  Wallingfordy  for  appellee. 
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Ladi),  C.  J. — IMaintiff  is  a  corporation  engaged  in  the 
manufacture  of  soft  drinks,  one  of  which  is  a  beverage 
known  as  Oma,  said  to  be  something  like  beer,  though  with- 
out alcohol. 

On  June  8,  1917,  plaintiff  submitted  samples  of  this 
liquid  to  the  defendant,  a  corporation  engaged  in  wholesal- 
ing soft,  drinks  in  the  cit}'  of  Des  Moines,  and  procured  of 
defendant  an  order  for  a  carload  of  this  product,  bemg 
14;"5  half  barrels  of  light  Oma  and  5  half  barrels  of  dark 
Oma,  at  the  rate  of  f2.75  per  half  barrel.  The  carload  was 
shipped,  and  arrived  in  Des  Moines,  June  12th.  It  was  ae- 
comimnied  by  a  bill  of  lading,  to  which  was  attached  a  sight 
draft  for  $413.75,  and,  of  course,  defendant  was  compelled 
to  pay  the  sight  draft  before  taking  possession,  in  addition 
to  freight  charges.  This  action  was  brought  to  recover  the 
purchase  price  of  the  carload  of  Oma,  and  the  value. of  the 
half  barrels  in  which  it  was  shipped  which  had  not  been  re- 
turned, less' the  amount  of  this  sight  draft  Subsequently,  the 
half  barrels  were,  by  stipulation,  returned  to  plaintiff,  and 
the  sole  controversy  arises  on  the  counterclaim  of  the  defend- 
ant. Therein,  the  defendant  admitted  the  purchase  and  de- 
livery of  the  Oma,  as  recited,  alleged  that  it  was  unable  to 
test  or  inspect  the  same  before  accepting,  owing  to  the  sight 
draft's  being  attached  to  the  bill  of  lading;  that,  prior  to 
receiving  the  Oma,  it  had  sold  said  Oma  at  |4.25  per  half 
barrel,  and  agreed  to  deliver  it  to  retailers  thereof  in  the 
city  of  Des  Moines ;  that  it  so  did  to  many  of  its  customers, 
when  the  same  was  found  by  them  to  be  worthless,  unwhole-. 
some,  nonpalatable,  spoiled,  and  unsalable,  and  was  re- 
turned ;  that  75  half  barrels  of  the  light  Oma  and  5  half  bar- 
rels of  the  dark  Oma  were  in  such  condition  that  defendant 
was  compelle<l  to  destroy  the  same;  that  the  purchase  price 
thereof  was  $206.25,  and  its  portion  of  the  freight  |26.52, 
making  the  t^st  of  said  worthless  bever«age  to  the  defend- 
ant $247.77.    The  defendant  further  alleged  that  it  had  wn- 
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traded  to  sell  to  retailers  the  80  half  barrels  at  |4.25  a 
half  barrel,  or  a  total  sum  of  f340,  making  a  profit  thereon 
of  ^^92.2S;  and  it  prayed  for  judgment  for  the  cost  to  it, 
plus  such  profit,  or  f340.  By  way  of  reply,  the  plaintiff  aver- 
red that  the  purchase  of  the  carload  of  Oma  was  made  on 
samples  submitted  to  defendant,  and  that  the  same,  when 
shipi)ed,  was  of  a  grade  and  quality  equal  to  the  samples; 
that  the  defendant,  when  the  carload  arrived,  failed  and 
neglected  to  inspect  and  test  the  same  before  resale  thereof ; 
that  such  failure  was  due  solely  to  its  fault  and  neglect,  and 
because  of  such  omission,  defendant  waived  all  objection  to 
the  inferior  grade  and  poor  quality  of  said  Oma;  that,  in 
purchasing  same,  defendapt  agreed  to  resell  the  drink  with- 
in 14  days  after  the  sale,  which  defendant  failed  to  do.  It 
is  further  allied  that,  had  it  been  sold  within  said  time, 
the  quality  would  have  been  palatable  and  merchantable, 
and  that  any  inferiority  in  quality  waa  owing  to  its  reten- 
tion from  sale  longer  than  14  days. 

I.  Each  of  eight  witnesses  had  testified  to  being  en- 
gaged in  keeping  a  place  where  soft  drinks  were  kept  for 
sale,  to  having  ordered  Oma  from  the  defendant,  and  that 

said  liquid  was  roily,  sour,  nasty,  and  un- 

1.  Trial:  recep-      palatable,  and  had  a  bad  smell,  described  by 

d«ice*^:' admis-      some  as  "musty  and  bad,"  and  by  one  as 

objectton.^"        having  a  "rotten,  kind  of  skunky   smell." 

This  evidence  went  in  without  objection. 
Later,  counsel  for  plaintiff  moved  that  the  testimony  of  these 
witnesses  relative  to  a  resale  of  the  Oma,  and  also  the  fact 
that  contracts  had  been  made,  be  stricken  from  the  record ; 
"for  the  reason  that  it  is  incompetent,  immaterial,  and  ir- 
relevant, and  does  not  determine  the  proper  measure  of  dam- 
ages, in  so  far  as  it  is  offered  to  prove  a  measure  of  dam- 
ages," and  for  that  a  party  may  not  sit  by  and  allow  evidence 
to  be  received  without  objection,  and  thereafter  have  it 
stricken  on  motion. 
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II.  Adelmau,  president  of  the  defendant  company,  wa« 
asked: 

^^\Vliat  was  the  selling  price  of  Qma  on  the  market  in 
Des  Moines  at  that  time?    What  were  you 

2.  Trial:  recep-     getting  for  Oma?    A.  Nine  dollars  per  bar- 

tlon  of  evl-  o  o  x- 

dence :  objec-         pA]  '' 
tlon  after  an- 

57*mot?on^t?*^  I'laintiff's  counsel  moved  then  and  ob- 

▼ereibi€°e?ror'     j^i^ted  as  incompetent,  immaterial,  and  ir- 

i^evant,  and  not  tending  to  establish  the 
proper  measure  of  damages.  After  some  parley,  the  objec- 
tion was  sustained.  Even  though  the  subject  was  to  be 
taken  up  after  dinner,  this  ruling  was  not  changed.  More- 
over, as  the  objection  was  interposed  after  the  answer  had 
been  given,  and  there  was  no  motion  to  strike  the  same,  the 
answer  remained  in  the  record.  There  was  no  reviewable 
error. 

III.  Adelman  was  asked  for  his  opinion,  based  on  in- 
spection and  his  knowledge  of  cereal  bevei-ages,  as  to  the 
i*easonable  market  value  at  Des  Moines,  on  or  about  June 

14,  1917,  of  the  80  half  barrels  of  Oma,    An 

3.  ^\^^^^^^         objection   as  incompetent,  immaterial,  and 
vahie*  °^*'^^*     irrelevant,  and  no  proper  foundation  laid, 

nor  showing  of  the  extent  of  witness'  inspec- 
tion, was  overruled,  and  rightly  so.  The  witness  had  testi- 
fied to  being  a  dealer  in  cereal  beverages,  and  to  an  inspec- 
tion of  the  Oma  supplied  the  several  customers  from  whom 
he  had  received  orders;  and  this  sufficiently  qualified  him 
to  testify.  Its  actual  value  was  material,  as  bearing  on  the 
measure  of  damages,  regardless  of  whether  such  measure 
were  as  contended  by  one  or  the  other  of  the  parties. 

The  witness  also  testified  that  he  had  taken  orders  for 
the  entire  carload  of  Oma  at  f4.25  per  half  barrel.  This  was 
admissible,  as  tending  to  prove  the  profits  lost  because  of  the 
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Oma's  not  having  been  of  the  quality  of  the 
4.  salbs  :  bMch     Rani])1e  submitted.    One  of  the  controversies 

of  seller :  dam-  ' 

pfoflts' andwed  ^"  ^®  ^^^^  ^^^®  whethep  the  measure  of  dam- 
ages was  the  difference  between  the  contract 
price  and  the  actual  value,  or  this  plus  the  profits  lost  by  the 
purchaser  in  consequence  of  the  commodity's  not  being  such 
as  the  contract  exacted.  The  seller  was  the  manufacturer 
of  the  liquid  known  as  Oma,  and  this  was  by  a  secret  process. 
In  taking  defendant's  order,  it  not  only  knew  that  the  com- 
modity was  not  obtainable  elsewhere,  but  that  defendant 
was  pun^hesing  as  a  wholesaler,  and  for  the  specific  purpose 
of  filling  orders  from  retailers,  and  that  its  only  purpose 
in  ordering  the  liquid  was  that  of  disposing  thereof  to  re- 
tailers at  a  profit.  Sales  had  been  made  to  retailers  in  ad- 
vance, so  that  the  profits  to  be  reaped  were  not  uncertain 
or  speculative.  If  other  soft  drinks  were  supplied  retailers 
in  its  stead,  this  was  done  without  profit.  The  case  is  ruled 
by  Portable  El^ev.  Mfg.  Co,  v.  Bradley,  Merriam  d  'Smdth, 
158  Iowa  19.  See,  also,  Hidhhom  v.  Bradley,  117  Iowa  130; 
Idule  V.  McGregor,  117  Iowa  419,  The  law  is  well  settled 
that,  under  the  circumstances  disclosed  in  this  case,  in  event 
of  a  breach  of  the  contract  of  sale,  the  purchaser  is  entitled 
to  recover,  not  only  the  difference  between  the  contract  price 
and  the  market  value  of  the  commodity  sold,  but  also  for 
the  loss  of  profits,  if  any,  which  the  purchaser  would  have 
acquired,  had  the  goods  been  as  agreed.  Omission  of  such 
loss  would  have  failed  to  compensate  for  the  injury  suffered. 
The  law  contemplates  full  compensation  for  all  damages 
ascertainable  with  reasonable  certainty ;  and,  as  the  profits 
which  would  have  been  acquired,  but  for  plaintiff's  breach 
of  the  contract,  were  definitely  proven,  there  is  no  reason 
for  denying  recovery  thereof. 

IV.  Objection  to  a  question  asked  Adelman  as  to 
whether  there  was  any  profit  on  soft  drinks  furnished  cus- 
tomers instead  of  Oma  was  overruled,  and  rightly  so.    Had 
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any 'profit  been  derived  therefrom,  it  must 

6.  Sales  :  broach     ^^ve  been  considered  as  a  reduction  of  anj 

n^es^:  reduction    damages  resulting  in  consequence  of  loss  of 

profit  on  other    profits  on  the  Qma,  and  this  evidence  obvi- 

{roods  usod  for 

filling  orders.       ated  any  such  offset. 

The  same  witness  was  allowed  to  tes- 
tify, over  objection,  in  substance  that  the  agent  of  plaintiff 
knew  the  nature  of  the  business  in  which  defendant  was  en- 
gaged, and  for  what  purpose  he  was  purchasing  the  carload 

of  Oma.  What  we  have  said  concerning  the 
6.  Sales  :  breach     measure   of   damages  suflBcientlj   indicates 

of  seller :  dam-  ^  '^ 

sSier's^^^now^  ■    ^^^  admissibility  of  such  testimony. 

of^urc^ha?e^^  "^^^  witness  was  asked  if  he  said  any- 

thing to  plaintiff's  agent  about  the  necessity 
of  prompt  shipment  because  of  having  orders  for  the  goods. 
Objection  thei'eto  as  incompetent,  irrelevant,  and  immaterial 
was  overruled,  and,  as  we  think,  rightly.  True,  there  was 
no  issue  concerning  the  delay  in  shipment,  but  the  answer 
disclosed  that  the  witness  had  said  to  plaintiff's  agent  that 
the  goods  were  required  immediately,  for  that  customers  had 
given  their  orders,  and  were  waiting  for  the  goods  to  arrive. 
This  was  material,  as  disclosing  the  knowledge  of  plaintiff 
of  the  purpose  for  which  the  goods  were  being  purchased. 

V.  Adelman  had  first  testified  that  the  goods  arrived 
on  June  14th.  Subsequently,  the  plaintiff's  agent  swore  tliat 
its  sight  draft,  attached  to  the  bill  of  lading,  was  paid  on 

June  12th.  Thereafter,  and  in  rebuttal 
^*  cM)«on^of  evi-     Adelman    was    asked    when    the    car   was 

tionVt  ^testi-^      emptied  aud  the  contents  taken  to  the  ware^ 

mony  on  rebut-    jj^^gg  gjj^j  customers,  aud,  over  objection. 

answered,  "On  June  12th."  This  was  ob- 
jected to  as  not  proper  examination  in  rebuttal,  and  the  ob- 
jecftion  rightly  overruled.  It  was  competent  for  the  witnese 
to  correot  his  testimony,  even  though  this  were  done  in  the 
course  of  the  introduction  of  evidence  in  rebuttal. 
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VI.  At  the  concluBion  of  the  evidence  introduced  in 
support  of  the  couilterclaim,  the  plaintiff  moved  that  the 
jury  be  directed  to  return  a  verdict  in  ita  favor.    The  motion 

was  overruled.     Error  is  aligned  in  this 

8.  Appeal  and  er-    ruling,    aud   exhaustively    argued.      Subse- 

BOB :   right  of  ''^  »f  o 

ruiin^  motfon     <l^^ii^b'j  the  defendant's  evidence  was  intro- 
rertirtr^liiver.  ^^^^^>  and  also  evidence  in  rebuttal.    The 

introduction  of  further  evidence  waived  the 
ruling  on  the  motion,  and  as  the  plaintiff  did  not  renew  such 
motion  a't  the  close  of  the  evidence,  it  is  not  in  a  situation 
to  question  the  ruling  as  then  made. 

VII.  Counsel  for  plaintiff  requested  that  several  in- 
structions be  given.  All  were  refused.  The  ruling  of  the 
court  is  to  be  approved,  on  the  ground  that  each,  in  so  far 

as  correctly  stating  the  law,  was  included  in 

9.  Trial:  instruc-    those  given.     Thus,  Instruction  A,  request- 

tlons :   requests  ®  '  7      ^-^ 

erSlf''*^^  <^<^^-  ed,  was  fully  covered  by  the  third  instruc- 
tion given.  As  contended,  the  duty  of  plain- 
tiff was  said  in  the  latter  'Ho  be  to  take  ample  and  sufficient 
precaution  to  properly  protect  such  goods  while  in  transit." 
That  it  was  its  duty  is  not  questioned,  but  it  is  argued  that 
it  was  only  required  to  exercise  reasonable  care  in  so  doing; 
and  such  is  the  law,  and  the  jury  was  so  told,  later  on,  by 
saying  that,  if  the  liquid  conformed  to  sample,  and  was 
"properly  prepared  for  shipment  by  icing  reasonably  suffi- 
cient to  carry  to  destination,  even  though  said  goods  might 
have  deteriorated  or  become  different  thereafter,  the  defend- 
ant will  not  be  entitled  to  any  recovery  on  his  counterclaim." 
There  was  no  controversy  as  to  preparation,  save  as  to  the 
icing;  and  to  have  exercised  reasonable  care,  plain tiQ^  musrt 
have  prepared  for  shipment  "by  icing  reasonably  sufficient 
to  carry  to  destination,"  and  so  i-dng  necessarily  was  conse- 
quent of  exercising  reasonable  care.  Though  not  accurately 
worded,  the  instruction  conveyed  the  thought  intended;  for 
the  manner  of  icing,  together  with  the  condition  of  the  Oma 
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and  the  car  upon  arrival  at  Des  Moines,  was  the  only  basis 
on  which  to  determine  whether  plaintiff  had  exercised  ordi- 
nary care.  There  was  no  reversible  error  in  refusing  the 
requested  instruction. 

VIII.  The  carload  of  Oma  reached  Des  Moines,  June 
12th,  and  some  of  the  half  barrels  were  delivered  to  cus- 
tomers therefrom,  and  the  rest  placed  in  a  oold  storage 

plant.  A  day  or  two  later,  Adelman  exam- 
10.  salbs  :  breach    ined  that  delivered  to  customers,  and  found 

of  seller :  de- 
lay In  ingpec.     jt  in  the  condition  described  bv  them,  and 

tlon  by  buyer:  "^  '  ' 

able"  deuy*?°'      was  Compelled  to  take  it  back.    Appellant 

requested,  in  Instruction  B,  that,  "if  the  de- 
fendant, in  the  exercise  of  reasonable  care,  could  have  in- 
spected the  shipment  prior  to  resale  and  delivery  to  its  cus- 
tomers, though  it  did  not  make  su-ch  inspection,  then  sach 
delivery  and  resale  to  customers  was  an  unconditional  ac- 
ceptanice  of  the  Oma  by  the  defendant,  and  your  verdict 
should  be  for  plaintiff." 

Undoubtedly,  sales  by  samples  imply  a  warranty  that  the 
goods  shall  be  of  like  quality  and  character  as  the  samples, 
and  contemplates  an  inspection  by  the  purchaser,  and  this 
mu^  be  done  within  a  reasonable  time,  and  prior  to  the  ac- 
ceptance of  the  goods  purchased.  An  acceptance  implies, 
not  only  the  physical  act  of  receiving  the  goods,  but  also  the 
intention  of  retaining  them.  Here,  to  the  bill  of  lading  was 
attached  a  draft,  and  the  plaintiff  was  required  to  pay  this 
before  obtaining  possession  of  the  carload  shipped.  PossiMy 
it  might  have  examined  the  goods  by  breaking  open  the  half 
barrels  before  unloading,  but  it  would  hardly  seem  that  this 
wouJd  be  required,  and,  as  the  plaintiff  had  several  customs* 
from  whom  orders  had  been  taken,  these  were  supplied  with 
the  half  barrels,  and  they  were  opened  by  them,  and  were 
conclusively  shown  not  to  have  been  of  the  character  or  qual- 
ity of  the  sample  on  which  the  carload  was  ordered.  As 
these  half  barrels  were  delivered  to  the  customers  from  the 
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car,  and  immediately  inspected  by  opening  for  sale  at  retail, 
we  are  of  opinion  that  there  was  no  unreasonable  delay  in 
inspecting  the  goods  delivered,  and  for  that  reason,  the  court 
did  not  err  in  refusing  to  instru-ct  the  jury  as  requested. 
Rht^nas  v.  Keck,  179  Iowa  422;  M.  d  M.  Co.  t\  Hood  Rub- 
ber Co.,  226  Mass.  181  (115  N.  E.  234)  ;  Mueller  v.  Sinion 
(Tex.)  183  S.  W.  63. 

It  is  said  in  2  Mechem  on  Sales,  Section  1377 . 
"The  buyer's  right  of  inspection  includes  a  reasonable 
time  within  which  to  make  it,  and  imposes  upon  him  the 
duty  to  make  it  within  that  time  after  the  goods  have  been 
received  or  tendered  for  acceptance;  what  is  reasonable  be- 
ing here,  as  in  other  cases,  a  question  of  fact,  dependent  upon 
the  circumstances  of  each  case,  the  situation  of  the  goods, 
the  nature  of  the  business,  and  the  customs  of  the  trade." 

Instruction  D  was  asked,  stating,  in  substance,  that  it 
was  the  duty  of  defendant  to  exercise  reasonable  care  in 
cooling  the  car  and  icing  the  shipment  after  its  arrival  in 

Des  Moines,  and  that  the  burden  of  proof 

11.  Sales:  breach    ^^^  MV^TL  it  to  show  that  such  care  was  ex- 

Sre'of^bii/e"'    ercised,  and  that,  unless  so  proven  by  pre- 

afterdefi^ery.    pondcrance  of  evidence,  the  verdict  should 

be  for  plaintiff.  The  only  bearing  on  the 
care  bestowed  by  defendant  on  the  car  and  its  contents  after 
arriving  at  Des  Moines  was  as  to  the  quality  of  the  Oma 
when  loaded  in  the  car  at  Omaha,  Nebraska,  and  the  man- 
ner of  plaintiflPs  icing  the  same.  Though  the  defendant  neg- 
lected to  properly  care  for  the  car  or  its  contents  after  its 
arrival  in  Des  Moines,  if  the  Oma,  when  loaded  at  Omaha, 
Nebraska,  was  not  of  the  quality  of  the  sample,  or  was  spoil- 
ed in  transit  because  of  plaintiff's  n^lect  in  not  preparing 
the  same  for  shipment,  the  defendant  must  have  recovered, 
and  the  instruction  requested  was  erroneous  in  stating  oth- 
erwise. For  this  reason,  there  was  no  error  in  its  refusal. 
In  Instruction  Q,  requested  and  refused,  counsel  for 
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plaintiff  requested  that  the  jury  be  told  that,  if  the  Oma  was 
found  to  be  unpalatable  and  unmerchantable,  with  an  ob- 
noxious odor,  not  clear  in  color,  no  pre* 

12.  Trial:  in-         suniption  could  be  based  thereon  that  it  had 
non-appifcabii-    been  in  such  condition  for  a  period  exceed- 

ity  of  Gvi- 

dence.  ing  eight  hours,  and  that  ^^the  earlier  exist- 

ence of  such  condition  more  than  eight  hours 
prior  thereto  must  be  established  by  defendant  by  preponder- 
ance of  the  evidence." 

The  only  evidence  bearing  on  the  length  of  time  required 
for  fermentation  was  that  of  the  president  of  the  plaintiff 
company,  who  testified  that: 

"Oma  will  get  rily  after  it  has  been  allowed  to  be  in  a 
warm  room  for  at  least  from  eight  to  ten  hours.  It  will  fo- 
ment according  to  the  different  temperatures,  sometimes  24 
hours ;  but  if  it  is  warm,  say  46,  it  would  only  be  a  matter 
of  6  or  8  hours.  •  ♦  ♦  Qma  in  casks,  exposed  to  atmo- 
spheric surroundings,  will  last,  in  a  warm  room  in  June, 
probably  from  6  to  10  hours." 

This  was  not  saying  that  a  longer  period  might  be  re- 
quired for  fermentation  under  different  conditions.  Indeed, 
it  is  fairly  to  be  inferred  from  the  answer  that,  under  differ- 
ent conditions,  more  or  less  time  would  be  required;  and 
there  was  no  room  for  an  instruction  which  stated  that,  in 
any  event,  the  time  required  did  not  exceed  eight  hours.  For 
this  reason,  the  instruction  was  rightly  refused. 

Other  instructions  requested  are  disposed  of  by  what 
has  been  said. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict  is 
challenged  in  the  argument,  but  not  by  any  assignment  of 
error  or  brief  point,  save  that  the  seventeenth  assignment  of 

error  recites  that  the  "court  erred  in  over 

13.  appbal  and  ruling  appellant's  motion  for  a  new  trial, 
ments'of^^  for  the  reason  that  each  ground  for  a  new 
ciency.  trial  set  out  therein  wks  a  good,  sufiBci^t, 

and  legal  ground  upon  which  said  motion 
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should  have  been  sustained/'  This  was  not  sufficient  as  an 
assignment  of  error,  and  there  was  no  brief  point  or  prop- 
osition therein,  nor  any  argument.  We  may  say,  however, 
that  the  verdid;  is  amply  supported  by  the  eviden<!e  adduced, 
and  the  judgment  is — Affirmed. 

Gaynor,  I^bston,  and  Stevens,  JJ.,  concur. 


Thomas  Weathbrill  et  al.,  Appellees,  v.  Wm.  P.  Weaver 

et  al.,  Aippellants. 

IiAKDLOBD  AND  TENANT:  Bentr— Option  of  Share  Crop.  A  ten- 
ant who  has  an  option  to  pay  share  rent  on  the  happening  of  a 
named  contingency  must  exercise  his  election  within  a  reason- 
able time  after  the  happening  of  the  contingency,  or  right  to 
exercise  the  election  will  be  waived,  and  especially  so  where  his 
conduct  is  inconsistent  with  the  exercise  of  such  election. 

Appeal  from  Shelby  District  Court. — O.  D.  Whbbler,  Judge. 

April  14,  1919. 

Action  to  recover  the  sum  of  |400,  claimed  to  be  due 
under  the  provisions  of  a  written  lease.  There  was  a  direct- 
ed verdict  ^for  the  plaintiffs,  and  defendants  appeal. — Af- 
firmed. 

Roy  Havens  and  G.  W.  CullisoUf  for  appellants. 

Edward  8.  White,  for  appellees. 

Preston,  J. — Plaintiffs  leased  80  acres  of  land  to  the 
defendants.  The  lease,  the  execution  of  which  is  admitted, 
provides  that  defendants  were  to  pay  plaintiffs  the  annual 
cash  rent  of  f400,  to  be  paid  on  the  15th  of  February,  1916, 
and  contains  this  further  provision : 

"It  is  agreed  that  if  the  crop  is  damaged  through  no 
fault  of  second  party  (defendants)  to  the  extent  of  one 
third,  each  party  will  take  one  half  ^ch,  of  what  is  raised, 

Vol  185  lA.— 76 
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in  full  settlement  of  this  lease,  share  of  first  partj  to  be  de 
livered  to  market  as  they  may  direct." 

Defendants  alleged  that  the  crop  was  damaged  without 
their  fault,  to  the  extent  of  one  third,  and  alleged  their  offer 
and  continued  willingness  to  deliver  one  half  the  crop,  under 
the  provisions  of  the  lea^se^  and  denied  their  liability  for  the 
cash  rent  provided  for  in  the  lease,  in  the  event  the  crop  was 
not  damaged.  For  reply,  plaintiffs  all^e  that  defendants 
did  not  plant,  cultivate,  or  care  for  the  crop;  that  they  plant- 
ed much  of  it  late,  and  plowed  much  of  it  but  once;  and 
that,  if  a  part  of  said  crop  did  not  make  such  yield  that  one 
half  thereof  amounted  to  a  fair  and  reaaonable  rent,  as  con- 
templated by  the  lea^,  it  was  due  to  the  fault  and  n^lect 
of  defendants;  that  defendants  have  failed  to  bring  them- 
selves within  the  terms  of  the  clause  in  said  lease  now  relied 
on;  and  further,  that  defendants  have  never  offered  to  de- 
liver one  half  of  what  was  grown  on  the  leased  premises, 
and  have  placed  it  beyond  their  power  to  deliver  such  share 
of  said  crop,  and  are  now  unable  to  deliver  such  share.  It 
appears  that  defendants  did  not  occupy  the  premises  for  the 
full  year  under  the  lease,  ending  February,  1916,  but  left  the 
place  late  in  December,  1915,  or  early  in  January,  1916.  The 
defendants  planted  about  45  or  50  acres  of  the  leased  land 
in  com,  and  they  contend,  and  they  introduced  evidence 
tending  to  show,  that  they  cared  for  it  in  a  good,  farmlike 
manner,  but  that,  owing  to  the  weather  conditions,  the  crop 
never  fully  matured,  and  was  damaged  by  the  wet  and  cold 
summer  and  early  frost,  more  than  one  third.  The  plaintiffs 
deny  that  the  com  crop  was  properly  farmed  by  the  defend- 
ants, and  their  evidence  tends  to  establish  that  fact.  The 
land  planted  in  com  was  laid  off  in  4  fields,  one  containing 
7  acres,  another  12,  another  4,  and  another  25.  It  is  claimed 
that  the  com  produced  in  this  last  field  was  more  than  was 
produced  in  the  other  3  fields,  but  this  is  only  defendants' 
estimate.    The  undisputed  evidence  is  that  only  this  field 
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was  husked.  •  It  is  undisputed  that,  in  October,  after  a  frost, 
defendants  turned  25  or  30  head  of  cattle  into  two  fields, 
and  25  or  30  hogs  into  the  third.  Defendants  say  that,  be- 
fore this,  they  first  husked  through  the  fields  with  a  wagon, 
to  ascertain  the  yield,  and  their  estimate  is  that  it  approx- 
imated 150  bushels  in  the  7  and  12  acres  and  45  to  55  in  the 
4  acres.  The  25-acre  field  was  husked  and  cribbed,  and 
yielded  approximately  300  bushels,  by  wagon  measure.  A 
day  or  two  before  the  levy  of  the  landlord's  writ  of  attach- 
ment was  served,  one  of  the  defendants  offered  to  deliver 
this  corn  to  plaintiffs,  in  payment  of  the  rent  This  was 
about  February  15, 1916,  and  that  was  the  only  offer  made  to 
deliver  rent  com.  One  of  the  defendants  testifies  that  the 
first  time  plaintiffs  were  told  that  their  share  of  the  corn 
had  been  cribbed  was  about  February  15th.  Prior  to  said 
date,  there  were  negotiations  between  the  parties,  in  an  ef- 
fort to  compromise.  They  seemed  to  contemplate  that  de- 
fendants would  be  liable  for  the  f400  cash  rent  unless  a 
compromise  was  readied.  In  such  negotiations,  plaintiff^ 
offered  to  take  stock  and  other  proi)erty,  if  they  could  agree 
on  the  basis  of  f  300  cash  rent  N^  agreement  of  settlement 
was  reached,  and  the  attachment  was  sued  out.  As  bearing 
upon  the  question  of  the  attempted  tender  of  an  estimated 
average  of  the  com  produced,  after  about  half  of  the  area 
planted  to  com  had  been  wholly  fed  out  by  defendants,  it 
should  be  stated  that  defendants  used  some  27  or  28  acres 
of  pasture,  during  the  season  from  spring  until  fall,  in  which 
they  pastured  50  or  60  head  of  stock.  There  was  no  separate 
rent  provided  for  this  in  tiie  lease. 

In  ruling  on  the  motion  to  direct  a  verdict,  the  trial 
court  did  not  pass  upon  the  question  as  to  whether  defend- 
ants had  farmed  the  land  properly,  or  whether  the  crop  was 
damaged  to  the  extent  of  one  third,  and  we  think  the  deter- 
mination of  this  appeal  turns  upon  other  grounds.  The 
lease  is  somewhat  peculiar.    The  provision  relied  upon  by 
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appellants  was  written  in,  in  pencil,  in  a  printed  lease.  Un- 
der the  lease,  the  rent  was  primarily  pajvible  in  cash,  with 
an  alternative  provision  that,  under  certain  conditions^  each 
party  would  take  one  half  of  what  was  raised,  plaintiffs^ 
share  to  be  delivered  to  the  market,  as  directed.  We  thmt 
this  provision  was  for  the  benefit  of  the  tenants,  the  defend- 
ants ;  the  plaintiffs,  the  landlords,  oould  not  insist  on  this 
provision.  Had  the  crop  been  damaged  to  the  extent  of  one 
third,  and  plaintiffs  had  gone  to  defendants,  and  suggested 
that  they  be  given  one  half  of  the  crop  in  place  of  the  |400, 
defendants  would  have  had  the  right  to  say  that,  because 
of  the  higher  price  of  com,  had  such  been  the  fact,  they  would 
keep  the  com,  and  pay  the  |400.  The  tenant,  then,  had  the 
right,  sometime  during  the  year,  to  determine  whether  he 
would  pay  the  cash  rent  or  a  share  of  the  com.  He  knew, 
long  before  the  frost,  that,  because  of  the  wet  weather,  as 
he  claimed,  there  would  be  a  sipall  crop.  The  defendants 
did  not  comply  with  their  lease,  in  r^ard  to  the  delivery  of 
the  corn,  and  the  first  time  this  was  mentioned  was  about 
the  middle  of  February.  Nor  did  defendants,  until  abont 
that  time,  indicate  that  they  desired  plaintiffs  to  take  one 
half  the  crop.  At  that  time,  it  was  beyond  their  power  to 
deliver  one  half  the  crop.  We  think  it  was  the  duty  of  de 
fendants  to  have  made  their  election,  or  to  have  indicated 
what  they  desired  to  do,  within  a  reasonable  time  after  thej 
knew  that  situation.  The  crop  was  not  divided,  nor  pre^ 
tended  to  be  divided.  Until  that  time,  plaintiffs  did  not 
know  that  defendants  desired  them  to  take  a  share  of  the 
corn.  Plaintiffs  had  no  way  to  determine  in  February 
whether  one  third  of  the  crop  had  failed,  or  to  determine 
what  one  half  of  the  crop  would  be,  nor  could  defendants 
do  90.  The  plaintiffs  did  not  agree  in  the  lease  to  take  the 
tenants'  estimate  of  the  crop,  or  that  defendants  should 
ignore  the  lease  as  to  delivery,  turn  their  stock  into  the  com, 
and  then  say  to  plaintiffs  that  they  must  take  what  was  left 
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We  think  this  was  hardly  fair  dealing  by  the  defendants, 
it  was  within  the  power  of  the  defendants,  at  the  proper 
time,  to  have  ob\iated  the  difficulty.  Furthermore,  long  be- 
fore this,  the  defendants  had  turned  their  stock  into  the 
com;  and  we  think  that,  by  this  and  their  other  oonduct, 
they  elected  not  to  avail  themselves  of  the  provision  in  the 
lejise  which  they  now  rely  on.  The  evidence  in  regard  to 
these  matters  is  not  in  dispute.  A  case  somewhat  analogous 
is  Dassanee  v.  Cold,  101  Iowa  610. 

We  are  of  opinion  that  the  trial  <?ourt  ruled  correctly, 
and  the  judgment  is,  therefore, — Affirmed. 

Ladd,  O.  J.,  Evans  and  Saltngee,  JJ.,  concur. 


OiiivBTTB  B.  Oarr,  Appellee,  v.  C.  W.  Garb,  Appellant,  et  al. 

TBUSTS:     EnforcenMnt— Blgbt  of  Donor  to  Enforce—Equity.    The 

1  donor  of  a  trust  has  such  interest  therein  as  entitles  him  to  main- 
tain a  suit  in  equity  to  compel  the  carrying  out  of  the  terms 
thereof. 

« 

INJUKOnON:    Temporary   Injunction— Qrounds    for   Oontinnlng — 

2  Probahle  Injury.  The  ri^ht  to  have  a  temporary  injunction  con- 
tinued until  a  hearing  can  be  had  on  the  merits  of  the  petition 
depends  upon  whether  petitioner  has  a  probable  right  to  the  re« 
lief  sought  and  will  suffer  probable  injury  to  such  right  If  the 
writ  be  dissolved. 

DIVORCE:    Alimony— Modification   of   Decree— Fraud  or  Mistaka 

3  Alimony  is  allowed  in  lieu  of  dower  and  prior  duty  of  support, 
and  a  review  of  the  decree  awarding  or  refusing  same  can  be 
had  only  for  such  fraud  or  mistake  as  would  authorize  the  set- 
ting aside  or  modification  of  any  other  decree. 

DIVOSOE:    AUmony—Ajgreements— Decree     Settles     Ail    Property 

4  Bights.  Stipulations  and  agreements  between  the  parties  to  a 
divorce  suit  will,  where  proper  and  just,  be  carried  out  in  the  de- 
cree awarding  alimony;  and  ordinarily,  a  decree  of  divorce  set- 
tles all  property  rights  and  interests  of  the  parties  in  each 
other's  property. 
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DIVOBCE:    Alimony— Modiflcation  of  I>ecree — Qconnda  —  Bzlnn- 

5  gant  and  IminroTideat  Habila  of  Llf«.  Where  a  hUBbend  seeks 
to  modify  a  divorce  decree  based  upon  a  property  settlement, 
and  does  not  allege  that  he  was  induced  to  enter  into  the  stip- 
ulation for  the  property  settlement  by  mistake  or  inadvertence, 
nor  that  the  decree  did  not  express  the  real  intentions  of  the 
parties  at  the  time  it  was  filed,  he  being  under  no  further  duty 
of  supporting  the  wife,  he  cannot,  on  the  ground  that  she  has  ex- 
travagant and  improvident  habits,  enjoin  a  trustee  of  the  prop- 
erty from  conveying  to  her  the  said  property,  to  which  she  has 
become  entitled  under  the  terms  of  the  agreement 

PLEADINO:    Issues,  Proof,  and  Variance — Sufficiency  of  AUegationi 

6  — Injunction  against  Trustee.  While  one  may,  under  a  prayer 
for  general  relief,  have  any  relief  in  equity  to  which  the  all^a- 
tions  of  his  petition  entitle  him,  the  Supreme  Court  will  not 
reverse  an  order  dissolving  a  temporary  writ  restraining  a  trus- 
tee from  delivery  of  property  to  one  entitled  thereto  under  stip- 
ulation, simply  because  the  allegations  of  a  cross-petition  pray- 
ing for  the  modification  of  a  decree  in  a  divorce  case  respect- 
ing alimony  happen  to  contain  the  necessary  averments  for  the 
appointment  of  a  guardian,  where  the  same  was  neither  sug- 
gested nor  asked  therein,  and  the  specific  relief  asked  is  incon- 
sistent with  the  application  for  the  appointment  of  a  guardian. 

Appeal  from  Crawford  District  CouH, — M.  E.  Hutchison, 

Judge. 

April  15,  1919. 

Suit  in  equity  for  the  modification  of  a  decree.  The 
facts  are  fully  stated  in  the  opinion.  There  was  a  decree  in 
favor  of  plaintiff,  and  defendant  cross-jjetitioner  appeals.— 
Affirmed. 

Salinger  d  Welch  and  F,  H.  Oooney,  for  appellant. 

Sfiww  d  KuehfUe  and  L.  W.  Powers,  for  appellees. 

Stbvbns,  J. — I.  On  the  29th  day  of  January,  1918,  a 
decree  was  entered  in  the  district  court  of  Crawford  Oounty, 
divorcing  plaintiff  and  cross-petitioner,  and  awarding  Bie 
former  alimony  in  accordance  with  a  stipulation  and  agree- 


Apr.  1919]  Carr  v.  Carr.  1207 

nient  of  the  parties.  The  stipulation  and  decree  required 
defendant  to  convey  the  By^  of  the  SW14  of  Section  21  and 
the  NWi/4  of  Section  28,  Township  83,  Range  40,  otmsisting 
of  240  acres,  to  a  trustee,  to  be  held,  controlled,  and  man- 
aged by  him  for  the  use  and  benefit  of  plaintiff^  for  a  period 
of  five  years,  with  authoritv  to  sell  the  same  at  not  less  than 
flOO  per  acre.  The  decree  further  required  defendant  to 
convey  to  plaintiff  the  homestead  in  Denison,  Iowa,  valued 
at  ?3,5(M),  also  to  pay  certain  indeibtedness  owed  by  her,  and 
to  execute  and  deliver  to  her  a  note  for  $500  and  pay  the 
(»osts  of  the  divorce  proceedings,  including  a  specified 
amount  for  attorney  fees.  As  affording  a  better  understand- 
ing of  the  provisions  of  the  decree  material  to  this  contro- 
versy, we  quote  the  following  paragraphs  thereof: 

**It  is  further  adjudged  and  decreed  that  the  defendant 
make  and  deliver  to  J.  P.  CJonner,  ^&  trustee  for  the  plaintiff, 
a  deed  conveying  the  240  acres  of  land  above  described,  said 
deed  to  be  made  at  onc^,  and  to  be  a  general  warranty  deed; 
and  an  abstract  of  title  is  to  be  furnished,  showing  clear  and 
unincumbered  title  in  the  defendant,  the  same  to  be  fur- 
nished  forthwith. 

**It  is  further  dei^reed  that  said  land  as  to  be  conveyed 
to  the  said  J.  P.  Conner,  as  trustee,  for  the  use  and  benefit 
of  the  plaintiff,  and  he  is  to  hold  the  same  in  his  name  as 
trustee  for  a  period  of  five  years.  The  income  from  the  land 
during  the  full  five  years  after  March  1,  1913,  is  to  be  paid 
over  to  the  plaintiff  for  her  own  exclusive  use.    •     •     • 

"It  is  further  decreed  that,  after  the  expiration  of  five 
years  after  the  date  of  the  decree  of  divorce  to  be  rendered 
herein,  the  said  trustee,  upon  demand,  shall  convey  the 
above-described  real  estate  to  the  plaintiff,  conveying  all  the 
title  and  interest  held  by  such  trustee. 

"It  is  further  ordered  and  decreed  that  if,  before  the 
expiration  of  the  five-year  limit,  an  opportunity  shall  arise 
for  selling  the  property  to  advantage,  and  at  not  less  than 
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^flOO  per  acre,  that  the  «jiiiie  may  be  sold,  and  the  proceeds 
held  by  the  trustee  for  the  benefit  of  the  plaintiff,  the  same 
to  be  invested  in  mortgages  secured  by  real  estata" 

All  of  the  provisions  of  the  decree  required  to  be  per- 
formed by  him  were  carried  out  by  the  defendant  and  cross- 
petitioner  herein. 

On  January  20,  1918,  defendant  filed  a  cross-petition  in 
the  divorce  suit,  alleging  that  the  purpose  of  the  trusteeship 
created  by  the  stipulation  of  the  parties  and  the  original  de- 
cree of  the  court  was  to  restrict  the  expenditures  of  plain- 
tiff to  the  income  arising  from  the  240  acres  of  land,  and  to 
protect  her  against  her  own  extravagance,  or  the  designs  of 
persons  who  might  desire  to  take  advantage  of  her  inexperi- 
ence in  business  affairs ;  that  she  has  since  sold  the  residence 
in  Denison,  and  received  about  f6,000  in  rentals  from  the 
farm,  and  f4,000  from  the  trustee  for  the  40-acre  tract  con- 
veyed by  her  to  him ;  that  plaintiff  has  dissipated  all  of  the 
money  thus  received,  in  useless  and  extravagant  expendi- 
tures. The  cross-petition  prays  that  plaintiff's  deed  convey- 
ing the  40-acTe  tract  to  the  trustee  be  canceled  and  set  aside, 
and  that  the  trustee  be  required  to  account  for  the  rents 
derived  from  said  land  and  all  funds  coming  into  his  hands 
by  virtue  of  the  trust;  that  the  divorce  decree  be  modified 
so  as  to  provide  that  plaintiff  have  only  a  life  tenancy  in  the 
240-acre  tract;  and  that  the  title  thereto  be  vested  in  her 
heire  at  law,  with  a  provision  in  the  decree  that  the  court 
retain  jurisdicrtion  to  make  future  orders,  if  necessar}-,  for 
the  proper  support  and  maintenance  of  plaintiff;  and  that 
the  trustee  be  restrained,  until  the  further  order  of  the  court, 
from  conveying  the  land  to  plaintiff,  or  otherwise  alienating 
or  incumbering  the  same,  until  the  final  disposition  of  the 
cause  on  the  merits. 

A  temporary  writ  was  ordered,  and  issued  as  prayed, 
restraining  the  trustee  from  conveying  or  incumbering  the 
property.    On  February  4th,  counsel  for  plaintiff  filed  a  mo- 
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tion  to  strike  the  cross-petition  and  to  dissolve  the  injunc- 
tion, upon  the  grounds  that  the  court  was  without  jurisdic- 
tion to  entertain  and  hear  the  cross-petition;  that  cross- 
petitioner  had  no  such  interest  in  the  subject-matter  of  the 
suit  as  entitled  him  to  maintain  the  same;  that  the  original 
decree  is  final  and  conclusive;  that  there  is  no  allegation  of 
any  change  in  the  circurastan<^a  or  conditions  of  the  parties 
to  the  decree  requiring  a  modification  thereof;  that  the  pe- 
tition therefor  was  filed  too  late;  and  that  the  facts  stated 
in  the  cross-petition  show  aflSrmatively  that  cross-petitioner 
is  not  entitled  to  anv  relief  whatever.  The  court  held  that 
cross-petitioner  could  maintain  a  suit  to  compel  the  carry- 
ing out  of  the  terms  of  the  decree,  but  sustained  plaintiflTs 
motion  to  dissolve  the  temporary  injunction,  upon  the 
ground  that  cross-petitioner's  relation  to  plaintiflf's  property 
was  not  dififerent  from  that  of  a  stranger,  and  that  he  did 
not  have  a  right  to  a  modification  of  the  decree.  It  is  from 
this  order  that  cross-i)etitioner  appeals. 

Appellant  bases  his  right  to  a  modification  of  the  decree 
upon  the  grounds:  (a)  That  he  is  the  donor  thereof,  and 
entitled  to  have  the  trust  carried  out  in  accx)rdanee  with  its 
terms  and  the  real  purpose  for  which  it  was  created;  and 
(b)  that,  if  the  averments  of  the  petition  do  not  entitle  him 
to  the  specific  relief  prayed,  they  do  state  good  grounds  for 
the  appointment  of  a  guardian  of  the  property  of  plaintiff, 
and  that,  in  either  event,  the  temporary  writ  should  not  have 
l)een  dissolved.  I 

It  is  not  denied  By  counsel  for  appellee  that  the  donor 
of  a  tnist  has  such  interest  therein  as  to  entitle  him  to  main- 
tain a  suit  in  equity  to  c^omi^el  the  carrying  out  of  the  terms 

thereof.     But  the  effect  of   the  temporary 
1.  Trusts:  en-        writ  was  to  restrain  the  trustee  from  carry- 
right"oTdonor      ing  out  the  terms  of  the  trust,  according  to 
equity .^^*^^  *         the  stipulation  of  the  parties  and  the  spe- 
cific terms  of  the  original  decree,  and  not 
to  prevent  a  violation  thereof. 
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It  is  allied  in  the  petition  that,  unless  restrained  from 
doing  so,  the  trustee  will,  upon  demand  of  plaintiff,  which 
she  is  about  to  make,  convey  the  remaining  200  acres  of  the 

tract  to  her,  and  thereby  defeat  the  purpose 

2.  iNJDNGTioir :        of  this  suit.    What  appellant  se^s  is  to  pre- 

j^ctioQ?     '      serve  the  status  by  injunction  until  a  hea^ 

continuing :         ing  cau  be  had  upon  the  merits  of  his  peti- 

jury.  tion,  in  order  that  the  decree,  aa  modified, 

if  a  modification  shall  finally  be  awarded, 
may  be  effectually  carried  out ;  so  that  the  question  whether 
the  temporary  injunction  should  have  been  continued  until 
a  trial  could  be  had  upon  the  merits  depends  for  its  answer 
upon  whether  cross-petitioner  has  a  probable  right  to  the 
relief  sought,  and  will  suffer  probable  injury  to  such  right 
if  the  writ  be  dissolved.    Welvrma^i  v.  Moore,  177. Iowa  542. 

The  order  complained  of  was  entered  more  than  five 
years  after  the  date  of  the  original  decree,  and  long  after 
the  legal  duty  of  appellant  to  contribute  to  the  support  or 
maintenance  of  plaintiff  had  terminated.  All  of  his  interest 
in  the  property  passed  by  the  deed  to  the  trustee,  for  the  nse 
and  benefit  of  plaintiff,  and  the  decree  quiets  title  in  her 
against  him.  Section  4091  of  the  Code'  provides  that  the  dis- 
trict court  may  modify  a  decree  for  one  or  more  of  the  fol- 
lowing reasons: 

"1.  For  mistake,  neglect  or  omission  of  the  clerk,  or 
irr^ularity  in  obtaining  the  same;/ 

"2.     For  fraud  practiced  in  ob^ining  the  same; 

"3.  For  erroneous  proceedings  against  a  minor  or  per- 
son of  unsound  mind,  when  such  errors  or  condition  of  mind 
do  not  appear  in  the  record ; 

*^4.  For  the  death  of  one  of  the  parties  before  the  rendi- 
tion of  the  judgment  or  making  of  the  order,  if  no  substitute 
has  been  made  of  the  proper  representative  before  the  ren- 
dition of  the  judgment  or  order; 
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"5.  For  unavoidafble  casualty  or  misfortune  preventing 
the  party  from  prosecuting  or  defending; 

"6.  For  error  in  the  judgment  or  order  shown  by  a 
minor  within  twelve  months  after  arriving  at  majority." 

Appellant's  prayer  for  relief  is  manifestly  not  based 
upon  any  of  the  grounds  above  stated,  but  upon  the  claim 
that  plaintiff  is  inexperienced  in  business,  improvident,  and 

likely  to  dissipate  and  squander  the  prop- 
8.  Divorce:  all-      crtv,  if  she  obtains  control  thereof;    and 
cation  of  de-       that  appellant,  as  donor  of  the  trust,  is  enti- 
mistftke.  tied  to  have  the  property  preserved  and  ap- 

plied to  the  use  for  which  the  trust  was,  in 
fact,  created, — ^that  is,  to  provide  proper  support  and  main- 
tenance for  plaintiff. 

Alimony  is  allowed  in  lieu  of  dower  and  the  prior  duty 
of  support,  and  a  review  of  the  decree  awarding  or  refusing 
same  can  be  had  only  for  such  fraud  or  mistake  as  would 
authorize  the  setting  aside  or  modification  of  any  other  de- 
cree. Spain  V.  Spaifij  177  Iowa  249;  Roberts  v.  Playle,  150 
Iowa  279 ;   Blt^the  v.  Blytlie,  35  Iowa  266.    It  is  true  that 

stipulations  and  agreements  between  parties 

4.  DiYORCB :  all-  to  a  divorce  suit  for  the  settlement  of  prop- 
ments: *lecree  erty  rights  will,  if  proper  and  just,  be  car- 
erty%ight8^'^^     ried   out   by   a   decree  awarding   alimony. 

Ordinarily,  a  decree  of  divorce  settles  all  the 
property  rights  and  interests  of  the  parties  in  the  property 
of  each  other.  Patton  v.  Lowghridge,  49  Iowa  218;  Baird 
V.  ConneUy  121  Iowa  278. 

It  should  be  observed  that  appellant  does  not  allege,  in 
his  cross-petition,  that  he  was  induced  to  enter  into  the  stip- 
ulation for  the  property  settlement  by  mistake  or  inadver- 
tence, nor  that  the  decree  fails  in  terms  to 

5.  DivoRci :  all-     ezpress  the  real  intention  of  the  parties  at 

mony :    modlfi-  '^ 

cation  of  de-       the  time  same  was  filed.     It  may  be  that 

crce  :   fj^ronnds :  *' 

and"im^vi-       plaiBtiff  has  not  profited  as  she  should  by 
wife.  ^**''**  ^'     ^^^  business  experience,  and  that  she  retains 

her   allied   extravagant   and   improvident 
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habits;  but  no  liability  or  duty  is  imposed  upon  crose-peti- 
tioner  for  her  support  or  otherwise  on  account  thereof.  Five 
years  having  elapsed  since  the  date  of  the  original  decree, 
plaintiff  is  entitled,  by  the  plain  terms  thereof,  to  demand 
and  receive  a  conveyance  from  the  trustee  of  the  land  in 
question,  and  to  use  and  manage  the  same  as  she  sees  fit 

II.  We  come  now  to  consider  the  contention  of  conn 
sel  that  the  petition  states  grounds  for  the  appointment  of 
a  guardian,  and  that  the  temporary  writ  should  not  have 

been  dissolved,  for  this  reason.    The  cross- 

^'  issuer  P?oof,       petition  does  not,  however,  in  terms  ask  for 

gufflci^miy °of  ■      the  appointment  of  a  guardian,  and  mani- 

allegations:  In-      „     ^,  x    zsi    j    j?        ^u  *  «k 

Junction  festlv  was  not  filed  for  the  purpose  of  ob- 

asainst  trustGc 

taining  the  appointment  thereof.  Proceed- 
ings under  Section  3220  of  the  Code  for  the  appointment  of 
a  guardian  are  tried  as  ordinary  actions,  and,  upon  presen- 
tation of  a  duly  verified  petition  therefor,  the  judge  is  au- 
thorized to  appoint  a  temporary  guardian  to  fake  charge  of 
the  property  of  the  defendant,  pending  final  hearing  on  the 
petition,  which  would  probably  accomplish  the  purpose  of 
a  temporary  writ,  in  a  case  of  this  character. 

It  is  urge<l,  however,  in  this  connection  that,  if  the  peti- 
tion was  docketed  on  the  wrong  side,  plaintiff's  remedy  is  by 
motion  to  transfer;  but  the  petition  neither  suggests  nor 
asks  the  appointment  of  a  guardian,  and  the  filing  of  such 
a  motion  would  be  quite  unlikely.  If  cross-petitioner  desires 
the  appointment  of  a  guardian  to  take  charge  of  plaintiff's 
property,  he  should  proceed  in  the  regular  way  for  that  pur- 
pose. Of  course,  plaintiff  may,  under  the  prayer  for  general 
equitable  relief,  have  any  relief  in  eciuity  to  which  the  alle- 
gations of  his  petition  entitle  him ;  but  the  court  will  not 
reverse  an  order  dissolving  a  temporary  writ,  simply  because 
the  allegations  of  a  cross-petition  praying  the  modification 
of  a  decree  in  a  divorce  case  respecting  alimony  happen  to 
contain  the  necessary  averments  for  the  appointment  of  a 
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guardian,  when  ssime  is  neither  suggested  nor  asked  therein. 
The  specific  relief  prayed  is  inconsistent  with  an  application 
for  the  appointment  of  a  guardian,  and,  aside  from  the  alle- 
gations of  the  cross-petition  that  plaintiff  has  dissipated  the 
income  from  the  land,  and  other  sums  coming  into  her  pos- 
session since  the  decree  was  entered  in  the  divorce  case,  and 
that  she  will  speedily  squander  the  land  or  the  proceeds 
derived  from  the  sale  thereof  if  turned  over  to  her,  there  is 
nothing  therein  to  even  suggest  the  matter  of  guardianship. 
The  above  allegations  were  deemed  necessary  to  the  specific 
relief  prayed.  After  a  careful  examination  of  the  record, 
we  reach  the  conclusion  that  the  temporary  writ  was  prop- 
erly dissolved,  arid  the  order  and  judgment  of  the  court  be- 
low are,  therefore, — Affirmed. 

Ladd,  C.  J.,  Evans  and  Gaynob,  JJ.,  concur. 


Theodore  Goettscii,  Appellee,  v.  Fred  Weseman  et  al.,  Ap- 
pellants. 

SPEOIFIC    PERFOSMAKOE:     OontractB    Enfordbl^— Bzduuige    of 

1  Lands — Conditions — ^Waiver  of  Perfonnance.  In  an  action  for 
specific  performance  of  a  contract  for  exchange  of  lands,  the 
burden  is  on  the  plaintilf  to  show  that,  before  the  action  was 
commenced,  he  had  performed  or  attempted  to  perform  all  condi- 
tions to  be  performed  by  him;  and  if  he  has  failed,  then  the 
burden  is.  upon  him  to  plead  and  prove  tha{  the  defendant 
waived  performance  of  such  conditions. 

SPECIFIC  PEBFOBMANCE:    Exchange  of  Lands— Conditions— Ma- 

2  tnrity  of  Mortgage.  Plaintiff,  having  agreed  to  exchange  land 
on  which  a  mortgage  was  not  to  mature  until  the  spring  of  1920, 
could  not  offer  to  perform  with  a  mortgage  maturing  a  year  ear- 
lier on  said  lands,  and  enforce  specific  performance  against  de- 
fendant. 

Appeal  from  Clmton  District  Court, — A.  J.  House,  Judge. 

April  15,  1919. 
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Action  to  enforce  the  specific  performance  of  an  agree- 
ment to  exchange  lands.  The  opinion  states  the  facta  De- 
cree for  the  plaintiff  in  the  trial  court  Defendant  appeals 
— Reversed. 

Pascal  d  Pascal,  for  appellants. 

Wolfe  d  Wolfe  and  Wm.  Hoersch,  for  appellee. 

Gaynor,  J. — This  action  is  brought  to  enforce  the  spe- 
cific performance  of  a  certain  written  contract  for  the  ex- 
change of  lands.  The  contract  waa  made  on  the  2&th  day  of 
January,  19)17,  and,  among  other  things,  provided  that  the 
contract  should  be  consummated  on  the  1st  of  Mardi,  1917, 
and  that,  on  that  date,  deeds  should  be  executed  and  deliv- 
ered by  each  to  the  other  for  the  lands  covered  by  the  con- 
tract, and  that  each  should  provide,  for  the  use  of  the  other, 
within  30  days  from  the  making  of  the  contract,  proper  ab- 
stracts of  title  to  the  property  agreed  to  be  conveyed,  show- 
ing good  and  sufficient  title  to  the  same  in  the  grantors.  It 
was  further  stipulated  in  the  contract  that  the  defendant 
should  take  plaintiff's  land,  subject  to  mortgages  now  there- 
on for  the  principal  sum  of  fl7,500,  with  interest  from  and 
after  March  1,  1917,  at  the  rate  of  6  per  cent  per  annum, 
said  mortgages  becoming  due  and  payable  during  the  spring 
of  1920. 

It  appears  that,  at  the  time  the  contra<rt  was  made, 
plfdntiff  wa«  not  the  owner  of  the  land  which  he  agreed  to 
convey,  and  had  only  an  executory  contract  for  its  purchase, 
and  lliat  he  had  no  title  to  said  land  on  the  1st  of  March, 
1917,  at  which  time,  by  the  terms  of  the  contract,  the  deal 
was  to  be  dosed. 

The  evidence  satisfies  us  that,  on  the  1st  of  March,  1917, 
tiie  defendant  appeared  at  the  o^ce  of  plaintiff's  attorney, 
with  deeds  and  abstracts  to  the  land  which  he  agreed  to  con- 
vey, and  with  all  other  papers  provided  for  in  the  contract 
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to  be  delivered  by  him,  and  that  no  objections  were  made  to 
the  same. 

The  deal  was  not  then  consummated,  for  the  reason  only 
that  plaintiff  had  not  yet  acquired  title  to  the  land  which  he 
had  agreed  to  convey.  The  defendant  waa  then  for  the  first 
time  informed  that  plaintifiF  did  not  have  title.  No  agree- 
ment to  extend  the  time  for  performance  seems  to  have  been 
made.  Nothing  further  was  done  between  the  parties,  touch- 
ing the  subject-matter  of  the  contract.  It  appears,  however, 
that,  after  the  1st  of  March,  defendant  requested  plaintiff 
to  perform^  and  a^ked  him  to  meet  him  at  a  certain  place, 
on  a  certain  day,  for  the  purpose  of  consummating  the  con- 
tract; but  plaintiff  failed  to  api)ear,  because  he  was  still 
unable  to  perform.  No  request  was  made  by  plaintiff  for  de- 
lay. Defendant  did  not  notify  plaintiff  that  he  elected  not 
to  consummate  the  contract,  until  after  plaintiff  had  per- 
fected his  title.  Plaintiff  secured  his  deed  on  the  9th  day  of 
March,  1917,  but  it  was  not  recorded  until  the  12th  of  April 
following.  It  appears  that  subsequently,  and  on  a  certain 
Sunday,  the  plaintiff's  agents  appeared  at  defendafit's  home, 
and  announced  that  they  were  ready  to  consummate  the 
deal,  and  defendant  then,  for  the  first  time,  told  them  that 
he  would  proceed  no  further  in  the  consummation  of  the 
deal.  Thereupon,  plaintiff  brought  this  action,  on  the  24th 
day  of  May,  1917,  asking  that  defendant  be  required  to  spe- 
cifically perform  his  contract.  It  will  be  noted  that,  before 
this  action  was  begun,  plaintiff  never  delivered  or  tendered 
to  the  defendant  the  abstract  called  for  by  the  contract,  nor 
did  he  tender  the  defendant  a  deed.  In  fact,  no  deed  was 
ever  executed  until  after  the  trial  was  begun.  The  trial  was 
b^un  on  the  9th  day  of  November,  1917.  The  deed  to  the 
land  which  plaintiff  agreed  to  convey  was  not  executed  until 
the  19th  of  November,  1917,  and  then,  and  during  the  trial, 
was^  for  the  first  time,  tendered  to  the  defendant.  The  deed 
was  in  the  ordinary  form  of  warranty  deed,  and  conveyed 
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the  land  which  plaintiff  agreed  to  convey,  subject  to  a  morl 
gage  of  |17,5()0,  with  interest  from  March  1,  1917. 

It  will  be  further  noted  that  the  contract  provided  that 
the  land  would  be  subject  to  a  mortgage  for  |17,500,  due  in* 
the  spring  of  1920,  At  the  time  the  contract  between  the 
plaintiff  and  defendant  was  made,  there  was  a  mortgage 
upon  the  land  for  f  10,000,  payable  March  5,  1920,  with  6 
per  cent  interest  per  annum,  payable  annually.  After  the 
contract  was  made,  the  party  from  whom  plaintiff  contem- 
plated purchasing  the  land,  and  with  whom  he  had  a  con- 
tract to  purchase,  executed  and' placed  on  record  a  mortgage 
upon  the  land,  on  the  9th  day  of  March,  1917,  for  |4,000. 
payable  March  10,  1919^  and  on  the  same  day  executed  an- 
other mortgage  for  |3,500,  payable  on  March  9,  1919;  and 
these  are  the  mortgages  referred  to  in  the  deed. 

Although  there  is  some  rambling  evidence  given  by  the 
agents  who  sought  to  negotiate  this  deal  for  the  plaintiff, 
that  the  defendant  waived  the  furnishing  of  abstracts,  it  is 
so  unsatisfactory  and  so  contradictory  that  it  has  but  little 
probative  force.  In  fact,  we  consider  it  as  having  no  pro- 
bative force.  The  contract  called  for  abstracts  to  be  fur- 
nished 30  days  from  the  making  of  the  contract.  Defendant 
had  all  his  abstracts  ready  when  he  appeared  at  the  oflfice 
of  plaintiff's  attorney  on  the  Ist  of  March,  to  close  the  deal. 
Plaintiff  had  neither  title  to  the  land  nor  deed  nor  abstract, 
and  the  day  passed  without  closing  the  deal.  Defendant 
had  no  opportunity  to  examine  the  abstract,  or  to  determine 
from  an  examination  whether  the  title  was  such  as  was 
called  for  by  his  contract,  before  this  suit  was  b^un  or 
afterwards.  The  abstract  was  not  there  even  at  the  trial. 
The  testimony  is  that  it  was  somewiiere  between  Boston  and 
the  place  of  trial.  At  the  conclusion  of  the  testimony,  it 
was  stipulated,  however,  that,  upon  its  arrival,  it  might  be 
passed  into  the  hands  of  the  judge.    It  is  not  shown  that  the 
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defendant  ever  saw  it,  even  then.  The  fact  that  the  abstract 
shows  that  these  mortgages  were  executed  after  the  contract 
which  is  sought  to  be  enforced  waa  made,  and  that  f 7,500  of 
these  mortgages  matured  a  year  earlier  than  was  stipulated 
in  the  contract,  was  not  called  to  the  attention  of  the  de- 
fendant, nor  does  this  record  show  that  it  was  known  to  the 
defendant.  It  does  not,  therefore,  stand  well  with  plaintiff 
to  say  that  the  objection  that  the  incumbrance  upon  the 
property  was  not  as  stipulated  in  the  contract  has  been 
waived  by  this  defendant  because  he  did  not  urge  that  objec- 
tion upon  the  trial.  We  might  assume,  for  the  purposes  of 
this  case,  but  for  no  other,  that  the  defendant  waived  the 
performance  of  the  contract  at  the  time  stipulated  in  the 
contract,  but  we  find  no  evidence  upon  which  to  base  a  claim 
that  defendant  waived  his  right  to  the  abstract.  He  was 
entitled  to  it  before  he  could  be  required  to  perform.  Fur- 
ther, we  find  nothing  in  this  record  that  shows  that  defend- 
ant ever  waived  the  provision  of  the  contract  that  the  mort- 
gages should  mature  in  1930,  or  that  he  elected  to  accept  the 
land  with  a  large  portion  of  the  mortgage  maturing  a  year 
earlier. 

It  must  be  borne  in  mind  that  the  plaintiff  brings  this 
action,  and  the  burden  is  on  him  to  show  that  he  had  per- 
formed all  the  conditions  on  his  part  to  be  performed,  or 

had  tendered  performance  of  all  the  condi- 
1.  spkcific  per.     tions  to  be  performed,  before  the  action  was 
froctfl'eifforc^"'    commenced.    It  must  be  borne  in  mind  fur- 
or land?:  con-     ther  that,  if  he  has  failed  in  this,  then  the 

ditions:  waiver     ,        ,        .  ,  .       ,        ,       , 

of  performance,    bupden  IS  on  him  to  plead  and  prove  that  the 

defendant  waived  a  performance.  This  he 
has  not  done.  Counsel  seems  lo  proceed  on  the  theory  tiiat 
the  burden  was  on  the  defendant  to  show  that  he  had  not 
waived, a  strict  performance  of  the  contract.  That  he  might 
waive  a  failure  to  strictly  perform,  see  Webb  t?.  HancheVf 
127  Iowa  269;  Stevenson  v,  Polk,  71  Iowa  278;   Armstrong 

Vol.  18f5  I  a.— 77 
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V.  Breen,  101  Iowa  9;  Plimimer  v.  Kenmngton,  149  Iowa 
419 ;  Lillienthai  v,  Bierkamp,  133  Iowa  42.  But  the  qnes- 
tion  still  remains :  Has  the  plaintiff  ahown  that  defendant 
waived  any  of  the  provisions  of  the  contract  which  the  plain- 
tiff was  required  to  perform  ?  The  maturity  of  the  mortgage 
was  a  material  part  of  the  contract,  and  defendant  cannot 
be  required  to  accept  title  to  land  with  an  incumbrance  ma- 
turing at  any  other  time  than  that  stipulated  in  the  con- 
tract. 

The  legal  question  involved  in  this  oaae  has  been  con- 
sidered by  this  court  many  times.  Nothing  would  be  gained 
by  reviewing  the  authorities. 

We  reverse  this  case  for  the  reason  that  the  plaintiff  has 
failed  to  show  that  he  has  performed  the  contract  on  his 
part,  or  that  defendant  has  waived  performance.  The  rec- 
ord discloses  that  the  plaintiff  failed  to  deliver  or  tender 
to  the  defendant  an  abstract  of  title  such  as  is  called  for 
by  his  contract.  On  this  point,  we  have  to  say  that  some 
of  the  witnesses  who  represent  the  plaintiff,  and  who  are 
agents  of  the  plaintiff, .  and  who  are  interested  in  press- 
ing  this  cause  beoauae  of  commissions  that  they  will  re- 
ceive if  the  plaintiff  prevails,  have  undertaken  to  say  that 
they  told  the  defendant  where  the  abstract  was,  and  that  i1 
was  there  subject  to  his  examination.  One  witness,  being 
asked  where  the  abstract  was,  said  it  was  in  Beber's  office 
Beber  lived  in  Pulton,  Illinois,  and  waa  a  land  agent.  We 
will  assume  that  his  ofiQice  was  where  he  lived,  nothing  fur- 
ther appearing.  Defendant  was  not  bound  to  go  to  Pulton, 
Illinois,  to  examine  this  abstract.  It  was  plaintiff's  duty 
to  furnish  it  to  the  defendant,  or  to  one  authorized  to  re- 
ceive it  for  him.  The  contract  created  a  duty,  and  a  duty 
rested  on  the  plaintiff  to  furnish  him  the  abstract  more  than 
30  davs  before  the  first  of  March.  At  least,  defendant  was 
entitled  to  a  reasonable  time  to  examine  the  abstract  after 
it  was  furnished,  to  determine  whether  it  oomplie.l  with  the 
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contract,  before  he  could  be  called  upon  to  perform.  Tlie 
last  testimony  touching  this  abstract  was  that  it  had  been 
in  the  hands  of  some  loan  agent  in  Boston,  had  been  sent 
for,  and,  at  the  time  of  the  trial,  was  somewhere  between 
Boston  and  the  plaoe  of  trial.  It  was  stipulated  that,  if  it 
arrived;  it  might  be  handed  to  the  judge.  This  was  after  the 
cause  had  been  tried  and  submitted. 

Secondly,  we  reverse  this  case  for  the  reason  that  it  af- 
firmatively appears  that  a  portion  of  the  incumbrance  upon 
the  land,  which  the  contract  stipulated  should  mature  in  the 

spring  of  1920,  matured  a  year  earlier.  De- 
2.  Specific  pbr-      fendant  cannot  be  required  to  take  land  in- 

pobmancb:  ex-  ^ 

iand??coiidi-       CTumbered   other   than   as  his   contract   re- 
of'mort^S.'***^    quired  him  to  take  it.    Plaintiff  has,  there- 

fore,  not  put  himself  in  a  position  to  insist 
upon  the  specific  performance  of  the  contract  as  originally 
made,  and  he  does  not  offer  to  perform  it  as  originally  made, 
but  under  changed  conditions.  These  two  facts  do  not  ap- 
pear to  have  been  considered  by  the  trial  court  in  disposing 
of  the  case.  They  were  possibly  overlooked.  It  appears 
from  the  statement  of  the  judge  that  the  cause  was  not  ar- 
gued to  him.  The  overlooking  of  these  facts,  we  think,  led 
the  jutlge  to  an  erroneous  conclusion,  and  an  erroneous  judg- 
ment and  decree.    The  decree  is,  therefore, — Reversed. 

Ladd,  C.  J.,  Evans  and  Stdvbns,  J  J.,  concur. 


In  re  Estate  op  Anna  Hulmb,  Deceased. 

COSTS:    Witness  Feee— Taxation— AlMwnce  of  SnbpoeiiA.    In  the  ai>- 

1  sence  of  a  clear  showing  in  support  of  the  claim,  courts  will  not 
allow  feas  for  attendance  or  mileage  of  witnesses  who  are  nei- 
ther subpoenaed,  sworn,  nor  examined  on  the  trial. 

COSTS:    Witness  Fees— Taxation— Mileage  Outside  State.    The  al- 

2  lowance  of  mileage  fees  to  witness  for  more  than  70  miles  is 
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discretionary  with  the  court,  but  any  allowance  must  be  confined 
to  the  necessary  and  proper  travel  of  witness  in  the  state,  as 
allowance  without  the  state  would  giv^  to  the  statute  extra- 
territorial effect. 

Appeal  from   Winnebago   DisMct   Court. -C.   H.  Kelley, 

Judge. 

April  m,  1919. 

Appeal  from  an  order  of  the  district  court  for  the  tax- 
ation of  costs.  The  facts  are  stated  in  the  opinion. — Modir 
fled  and  re^rumded. 

Jensen  d  Jensen,  for  appellant. 

Thompson,  Loth  d  Sifford,  for  appellee. 

Weaver,  J. — The  executor  of  the  will  of  Anna  Hulme, 
deceased,  having  made  final  report  of  his  trust,  exceptions 
thereto  wei-e  taken  by  the  appellee,  Alice  Reimers,  one  of  the 
beneficiaries  of  the  estate.  At  the  trial  of  the  issues  so 
raised,  the  appellee  produced  a  witness,  William  J.  Reimers, 
w'ho  testified  in  support  of  the  exceptions  taken  to  the  ex- 
ecutor's report.  This  witness  was  a  resident  of  the  state  of 
Idaho,  and  came  from  his  home  to  Forest  City  in  this  state, 
a  distance  of  934  miles,  without  subpoena,  but  at  the  request 
of  the  appellee,  for  the  purpose  of  giving  testimony  upon  the 
hearing.  The  exceptions  to  the  report  were  sustained,  and 
the  executor  ordered  to  make  accounting  for  property  to 
the  amount  of  J2,000  or  more  in  excess  of  his  original  show- 
ing. In  aseessing  the  costs,  the  clerk  first  taxed  to  the  ex- 
ecutor in  favor  of  said  witness  for  5  days'  attendance  and 
70  miles'  travel.  Thereupon,  appellee  moved  for  a  retaxa- 
tion  of  such  portion  of  the  costs,  and  that  the  witness  be 
allowed  full  mileage  from  his  home  to  the  place  of  trial,  in- 
stead of  70  miles,  as  entered  by  the  clerk.  This  application 
was  sustained,  and  the  mileage  was  re-assessed  on  the  basis 
of  the  entire  distance  traveled ;  and  the  executor  appeals. 


I 
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Counfiel  argue  in  support  of  the  appeal :  First,  that,  as 
the  witness  came  to  the  place  of  trial  voluntarily,  without 
subpoena,  he  is  not  entitled  to  any  allowance  of  mileage; 
second,  that,  as  our  statute  limits  the  compulsory  attend- 
ance of  a  witness  upon  subpoena  to  70  miles,  such  distance 
should  be  the  maximum  limit  of  taxable  mileage. 

This  question,  in  some  of  its  aspects,  has  had  the  atten- 
tion of  the  court  on  several  occasions.  It  seems  to  be  set- 
tled, and  such  is  the  reasonable  effect  of  the  statute,  that  the 

.  right  to  have  fees  taxed  for  the  attendance 

1.  Costs  :  witness    and   mileage  of  witnesses  does  not  neces- 

abwnce  of  sub-    garily    depend   upon   service   of   subpoena. 

The  principal  office  of  a  subpoena  is  to  com- 
pel the  appearance  of  witnesses  who  are  within  reach  of  such 
process  and  would  not  otherwise  attend  the  trial;  but,  if 
they  appear  voluntarily,  at  the  request  of  the  party  desiring 
their  testimony,  and  submit  themselves  to  examination  with- 
out compulsion,  there  can  be  no  good  reason  for  denying 
them  the  usual  compensation  simply  because  they  waived 
their  right  to  refuse  to  attend  without  the  service  of  sub- 
poena. As  said  by  us  in  Duree  v.  Chicago,  M,  d  8t  P,  R,  Co.. 
118  Iowa  640,  644,  if  the  witness  attend  voluntarily,  the  serv- 
ice of  subpoena  "would  be  superfluous,  and  of  benefit  to  nei- 
ther party.  The  omission  to  swell  the  costs  with  the  addi 
tional  expense  in  officer's  fees  and  mileage,  for  issuing  and 
serving  the  subpoenas  furnishes  no  grounds  of  complaint  by 
the  other  side."  To  guard  against  abuse  of  such  right,  the 
courts,  in  the  absence  of  a  clear  showing  in  support  of  the 
claim,  will  not  allow  fees  for  the  attendance  or  mileage  of 
witnesses  not  subpoenaed,  and  not  in  fact  sworn  or  exam- 
ined on  the  trial.  Duree  v.  Chicago,  M.  d  St.  P.  R.  Co.,  su- 
pra ;  Brigga  v.  M.  Rvmely  Co.,  96  Iowa  202,  209 ;  Fisher  v. 
BwUngton,  C.  R.  d  N.  R.  Co.,  104  Iowa  588;  Casley  v. 
Mitchell,  121  Iowa  96.  A  stricter  rule  is,  perhaps,  to  be  ap- 
plied in  a  criminal  case,  by  reason  of  the  statute  which  re- 
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quires  an  afiSdavit  and  order  of  the  court  before  subpoena 
will  isBue  for  the  attendance  of  witnesses  at  the  public  ex- 
pense.   State  V,  WilUsy  79  Iowa  326.    If,  then,  fees  for  the 

attendance  and  necessary  travel  may  be  al- 
2.  Costs:  witness    lowed  to  oue  who  appears  voluntarily  and 

fees :  tflx&tloD : 

■fiieage  oiit-        testifies  under  circumstances  showing  him 

to  be  a  material  and  competent  witness  in 
the  case,  it  follows  of  necessity,  in  our  judgment,  that  the 
70-mile  limit  upon  the  effecrtive  force  of  a  subpoena  has  no 
effect  to  limit  the  authority  of  the  court  to  allow  mileage  for 
a  greater  distance.  In  several  of  our  cases,  it  has  been  said 
that  the  allowance  of  mileage  beyond  such  limit  is  lai^dy 
a  matter  of  discretion  in  the  trial  court.  See  Perry  v,  Howe 
Co-op.  Or.  Co,,  125  Iowa  415,  and  other  cases  already  cited. 
In  the  Perry  case,  mileage  was  claimed  for  travel  from  an- 
other state ;  but  it  was  allowed  from  the  state  line  only,  and 
we  sustained  the  ruling.  It  is  possible  that  cases  may  be 
found — though  counsel  cite  none — where  we  have  refused 
to  interfere  with  the  discretion  of  the  trial  cou;rt  in  allow- 
ing mileage  from  points  be.>x)nd  the  state  line;  but,  however 
that  may  be,  we  are  disposed  to  hold  the  safer  rule  to  be  that 
authorit}-  and  discretion  to  allow  mileage  allowances  to  wit- 
nesses should  be  limited  to  their  necessary  and  proper  travel 
within  the  state.  Without  such  I'estriction,  the  costs  in  a 
contested  case  may  easily  be  made  unnecessarily  burden- 
some; and  if  a  witness  may  travel  from  Idaho  at  the  expense 
of  the  losing  party,  others  may  also  be  brought  from  across 
the  seas  in  either  direction,  until  their  allowance  reaches 
mountainous  proportions.  Again,  mileage,  if  taxed  at  all, 
is  allowed  as  a  statutory  right,  and  to  grant  it  for  travel  of 
a  witness  before  he  reaches  the  jurisdiction  of  Iowa  is,  in  a 
certain  sense,  to  give  the  statute  extra-territorial  effect. 

We  therefore  reach  the  conclusion  that  the  mileage  of 
the  witness  in  the  present  case  shouM  be  reducied,  and  taxed 
upon  the  basis  6f  the  distance  traveled  by  him  from  the  state 
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line  to  Forest  City.    For  this  modification  of  the  order  ap- 

« 

pealed  from,  the  cause  will  be  remanded  to  the  district  court. 
— Modified  and  remanded, 

r 

Ladd,  G.  J.,  Gaynor  and  Stevens,  J  J.,  concur. 


In  re  Estate  of  Margaret  A.  Newton. 

EJdward  E.  Holmes,  Executor,  Appellee,  v.  Robert  H. 

Holmes  et  al.,  Appellants. 

APPEAL  AND  EBSOB:     Bevlew— -Law  Actions— Trial  to  Ooort^ 

1  Finding  Has  Effect  of  Verdict.  The  finding  of  the  trial  court  has 
the  weight  of  a  verdict  of  the  jury. 

EXEOUTOBS  and  ADBOKISTBATOBS:    AUowance  of  Olalms— Snf- 

2  fldency  of  Evidence— ServlceB  Performed.  EMdence  reviewed, 
and  held  to  sustain  finding  of  trial  court  that  claimant  fur- 
nished services  to  deceased  with  intention  to  demand  pay,  and 
that  the  decedent  was  indebted  to  him  therefor. 

EXECUTORS   AND   ADMINISTBAT0B8:    Allowance   of   Olaima — 

3  Good  Faith  of  Executor.  Testimony  by  executor  that  a  brother 
of  claimant's  had  made  statements  to  him  that  decedent,  the 
mother  of  claimant,  had  said  that  she  wanted  the  claimant  to  put 
in  a  claim  after  her  death,  was  competent,  not  as  establishing 
the  claim,  but  as  bearing  upon  the  good  faith  of  the  executor  in 
allowing  said  claim,  and  as  negativing  a  charge  of  fraud  and 
collusion. 

APPEAL  AND  EEBOR:  Review — Presumptions — ^Disregarding  Incom- 

4  potent  Evidence.  On  an  appeal,  it  will  be  presumed  that  the 
trial  court,  in  making  its  findings,  considered  evidence  only  so 
far  as  the  same  was  material  and  competent 

WITNESSES:     Competency — Transaction  with  Deceased.    In  a  hear- 

5  ing  on  the  objection  to  an  allowance  of  a  claim,  the  wife  of  the 
claimant  can  testify  as  to  a  conversation  overheard  by  her  be- 
tween claimant  and  decedent,  in  which  she  took  no  part. 

Appeal  froni  Qreene  District  Court. — E.  G.  Albert,  Judge. 

April  15,  1919. 
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Appeal  by  objectors  from   an  order  in  probate. — Af- 
firmed. 

E.  B.  W^son,  for  appellants. 

J.  A,  Henderson  and  Howard  d  Sayers,  for  appellee. 

Stevens,  J. — I.  This  appeal  is  from  the  order  of  the 
court  below,  overruling  objections  to  the  annual  report  of 
Edward  E.  Holmes,  executor  of  the  estate  of  his  mother, 
Mai-garet  A.  Newton.  The  objectors  and  appellants  herein 
are  his  brother  and  sisters.  The  will  of  Margaret  A.  Newton 
was  admitted  to  probate  in  Greene  County,  March  31,  1914, 
and  sliortly  thereafter,  appellee  qualified  as  executor  of  hec 
estate.  On  October  6th  thereafter,  David  A.  Holmes,  a 
brother  of  executor's,  filed  a  claim  in  the  oflBce  of  the  clerk 
of  the  district  court  of  said  county  for  f  1,500  for  services 
alleged  to  have  been  rendered  by  him  to  her  in  the  manage 
nient  of  her  farm  and  business  from  January  1,  1902,  to 
February  3,  1914,  which  claim  was  allowed  in  full,, together 
with  fGO  interest,  on  March  3,  1916,  without  an  order  of 
court.  The  executor  reported  the  allowance  and  payment  of 
said  claim  in  his  first  annual  report,  and  appellants  filed  ob- 
jections  to  the  approval  of  said  report.  A  hearing  was  had 
thereon,  resulting  in  the  court's  overruling  the  objections 
and  approving  the  report. 

In  argument,  counsel  for  appellant  contends:  (a)  That 
the  evidence  does  not  support  the  finding  of  the  court,  and 
that  it  shows  that  the  claim  was  allowed  and  paid  by  the 
executor  in  collusion  with  the  claimant,  and  in  fraud  of  the 
rights  of  appellants;  (b)  that  the  claim  was  paid  withont 
the  approval  or  the  authority  of  the  court;  (c)  that  the 
court  should  have  reviewed  the  claim  and  allowed  what  was 
justly  due,  if  anything,  thereon,  instead  of  overruling  the 
objections  to  the  report. 

Respecting  the  allowance  of  the  claim  by  the  executor, 
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the  evidence  shows  that  he  investigated  the  merits  thereof, 
to  some  extent  at  least,  before  payment  thereof,  and  consult- 
ed with  his  brother  G.  L.  Holmes  and  with  Mary  Galbraith, 
one  of  the  objectors.  He  testified  that  he  was  informed  by 
his  brother  G.  L.  Holmes  that  deceased  told  him,  shortly 
before  her  death,  that  the  claimant  had  always  taken  care 
of  her,  and  for  him  to  put  in  a  claim  against  her  estate.  He 
was  also  informed  by  the  wife  of  claimant  that  she  heard 
deceased  tell  her  husband,  shortly  after  her  will  was  signed, 
to  put  in  a  claim  for  the  services  rendered  to  her  by  him,  and 
to  make  it  a  big  claim.  The  information  th-os  obtained,  to- 
gether with  answers  to  other  inquiries  made  by  the  executor, 
induced  him  to  allow  and  pay  the  claim  in  full. 

Claimant  was  married,  and  resided  on  a  farm  within  a 
mile  and  a  half  of  one  of  the  farms  of  deceased.  Various 
witnesses  examined  on  behalf  of  appellee  testified  to  busi- 
ness transactions  with  claimant,  in  which  he  acted  for  his 
mother.  It  appears  that  he  marketed  the  products  of  her 
farm  for  her,  often  purchased  material,  and  directed  repaira 
and  improvements  thereon;  and  that  she  frequently  con- 
sulted with  and  relied  upon  him  generally  in  business  mat- 
ters, although  apparently  not  exclusively.  Bnt  one  of  the 
objectors  was  sworn  as  a  witness,  and  the  testimony  ^ven 
by  him  Was  unimportant.  Other  witnesses  gave  testimony 
concerning  transactions  with  Mrs.  N^ewton  during  the  latter 
years  of  her  life  in  which  claimant  took  little  or  no  part 
Prom  this  testimony  it  would  appear  that  deceased  contin- 
ued, to  some  extent  at  least,  to  transact  business  for  herself, 
but  the  preponderance  of  the  testimony  shows  that  she  also, 

to  a  considerable  extent,  relied  upon   the 

*•  i;r,"  reiAew :"    jiidgment  of  claimant     Before  her  death, 

Stai  t?*conrt :     Claimant  borrowed  f  1,016.17  from  his  moth- 

fe"?"?  vSdict.    «r,  giving  his  note  therefor.     This  fact  is 

urged  as  a  strong  circumstance  tending  to 
show  that  deceased  was  not  indebted  to  claimant,  and  that 
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EXBCUTOBB   AND 
ADMINI8TBA- 

TOBS :  allow- 
ance of  claims : 
sufficiency  of 
evidence :   serv- 
ices performed. 


3.    EZBCUTOES   AND 
ADMINISTRA- 
TORS :    allow- 
ance of  claims : 
good  faith  of 
executor. 


he  (lid  not  intend  to  demand  payment  for  services  rendered 

by  him.  While  there  is  merit  in  the  con- 
tention of  counsel  at  this  point,  this  trans- 
action is  by  no  means  conclusive.  The  find- 
ing of  the  court  has  the  weight  of  the  verdict 
of  a  jury,  and  the  preponderance  of  the  evi- 
dence tends  to  sustain  its  finding.  The  evi- 
dence wholly  fails  to  establish  appellants'  charge  of  fraud 
in  the  allowance  and  payment  of  the  claim. 

II.  Counsel  for  ai)pellants  also  complain  of  the  ruling 
of  the  court  upon  objections  to  certain  testimony  offered 
on  behalf  of  the  executor.    The  executor  was  permitted  to 

testify  to  a  conversation  with  his  brother 
G.  L.  Holmes,  in  which  the  latter  stated  to 
him  that  decetised  told  him,  shortly  before 
her  death,  that  claimant  had  always  taken 
care  of  her,  and  that  she  wanted  him  to  put 
in  a  claim  against  her  estate  therefor.  This  testimony  was 
offered  as  bearing  upon  the  good  faith  of  the  executor  in  the 
allowance  and  payment  thereof,  and  not  to  establish  same. 
It  tended  also  to  negative  the  charge  of  fraud  and  collusion. 

The  evidence  was  clearly  admissible  for  this 
purpose,  and  it  will  be  presumed  that  the 
court  considered  the  same  onlv  so  'far  as  it 
was  material  and  competent.  Finnegtin  o. 
City  of  Sioux  City,  112  Iowa  232;  WHgU 
t\  Farmers  Mut.  L.  S.  Ins.  Assn.,  96  Iowa  360. 

III.  The  wife  of  claimant  was  permitted  to  testify  to 
a  conversation  which  she  claimed  she  overheard  between  her 
husband  and  deceased,  and  in  which  she  took  no  part.    The 

objection  to  this  evidence  was  properly  over- 
ruled. Johnson  v.  Johnson,  52  Iowa  586; 
lAnes  V.  Lines,  54  Iowa  600;  Allison  v.  Park- 
inson, 108  Iowa  154;    McBlroy  v.  Allfree, 
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Other  objections  to  the  admisBion  of  evidence  offered 
by  appellee,  and  to  the  refusal  of  the  court  to  strike  the  an- 
swers of  the  witnesses,  which  are  urged  in  argument  by  coun- 
sel, do.  not  require  separate  consideration,  as  we  find  no  re- 
versible error  in  the  record. 

It  follows  that  the  oi*der  and  judgment  of  the  court  be- 
low are — Affirmed, 

Lapp,  O.  J.,  Evans  and  Gaynor,  JJ.,  concur. 


WiLi^ARD  L.  King,  Appellee,  v.  Chicago,  Bock  Island  &  Pa- 
cific Railway  Company,  Appellant. 

EVIDEKOE:    Opinion  Evld«iic»-^iij&cient  Time  to  Oet  Off  Tirack. 

1  Whether  an  employee  who  waa  struck. by  a  train  while  operating 
a  mower  on  the  railway  right  of  way,  had  sufficient  time  be- 
tween the  warning  given  by  a  eo-employee  and  the  time  the  train 
struck  him,  to  have  stepped  out  of  the  way,  is  properly  ex- 
eluded,  as  calling  for  an  opinion  and  as  being  argumentative. 

Saunwb,  J.,  dissents. 

EVIDENGE:    Admissibility— '*  Supposed  to  Use  Sand  on  Kails.    Evi- 

2  dence  of  the  engineer,  operating  the  train  that  injured  the 
plaintiff,  as  to  what  he  was  8upposed  to  do  in  using  sand  on 
the  rail6,  in  trying  to  stop  the  train,  held  to  have  been  properly 
stricken. 

Salikgeb,  J.,  dissents. 

NEGUGEKOE:    Last  dear  Ohaace— Sniliciency  of  Bvldonce    Bro- 

3  ployee  on  Bailway  Eight  of  Way.  ESvidenoe  reviewed,  and  held 
sufficient  to  Justify  the  submission  to  the  jury  of  the  case  on  the 
theory  of  last  fair  chance,  where  a  railroad  employee  operating 
a  mower  on  the  railway  right  of  way  was  struck  by  a  train. 

TBIAL:    Special   Interrogatorie»-^I>i8cretion  in   Snhimittlng-'Brror 

4  only  as  to  Ultimate  Facts.  The  refusal  to  submit  an  interroga- 
tory not  calling  for  an  ultimate  fact,  or  the  answer  to  which 
would  not  necessarily  be  decisive,  is  not  error.  Seotion  8727, 
Oode,  1897. 

Salutokb,  J.,  dissents. 
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NBOIiIGENCE:    laast  Olear  Chance  Doctrin^-^Erroziaoiu  Instniction 

5  Only  Applies  iq)on  DlBcovered  Peril.  An  Instruction  applying 
the  last  chance  doctrine,  and  stating  that  the  plaintiff  would 

be  entitled  to  recover,  not  only  if  the  employees  of  the  company 
saw  plaintiff  upon  the  track  in  danger  *of  being  injured,  but  also 
'*if  it  ought  to  have  been  known  to  defendant's  employees,  in  the 
exercise  of  reasonable  and  ordinary  care  on  their  part,  that  they 
might,  by  the  exercise  of  reasonable  diligence/'  have  avoided  a 
collision,  is  erroneous,  as  the  last  chance  rule  does  not  apply 
unless  the  person  injured  was  actually  seen. 

NEOLIOENOB:    Last  Olear  Ohance  Doctrine— Eironeoas  Instniction 

6  — ^BCarmleas  Exror.  An  instruction  erroneoiisly  stating  that  the 
plaintiff  could  recover  under  the  last  chance  doctrine  if  defend- 
ant ought  to  have  known  of  plaintiff's  peril,  held  harmless  error, 
in  view  of  the  fact  that  the  employees  of  the  railway  operating 
the  train  testified  that  they  saw  the  employee's  outfit  when  the 
train  was  half  a  mile  away,  and  that  they  continued  looking 

<  through  the  oab  windows  up  to  the  time  of  the  coUiBion. 

Salingeb,  J.,  dissents. 

TBIAL:    Instmctlons— Applicability  to  Pleadings — Bvldenca.    It  was 

7  not  error  to  refuse  to  instruct  that  there  was  no  evidence  tbat 
plaintiff's  bad  eye  was  in  consequence  of  the  accident,  where  no 

cla^m  was  made  in  the  petition  therefor,  and  none  was  sub- 
mitted, and  where  the  evidence  showed  that  his  right  eye,  at 
the  time  of  the  trial,  was  not  the  same  as  it  was  before  the  in- 
jury. 

APPEAIi  AND  EBBOB:    Assignment  of  Error— Brief  Points— Snfll- 

8  dency.  Assignment  of  error  generally  to  the  overruling  or  sus- 
taining of  objections  to  questions  asked,  without  referring  to  any 
particular  question  or  ruling,  is  too  indefinite  for  a  review  of  the 
rulings. 

Appeal  frorri'  Johnson  District  Cowrt, — R.  P.  Howkll,  Judge. 

April  15,  iai9. 

Action  for  damages  consequent  on  a  collision  with  de- 
fendant's train  resulted  in  judgment  for  plaintiff.  The  de- 
fendant appeals. — Affirmed. 

F.  W.  Sargent,  Frank  F.  Messer,  and  Robert  J.  Bnnnis- 
ter,  for  appellant. 

Otto  d  Otto  and  Butcher  d  Davis,  for  appellee. 
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Ladd,  C.  J. — I.  About  August  2, 1918,  the  plaintiff  wfus 
engaged  in  cutting  weeds  on  the  defendant's  right  of  way 
in  the  vicinity  of  the  Iowa  City  Canning  Company's  Works. 
This  was  being  done  with  a  team  and  mower  owned  by  him. 
The  company,  through  its  foreman,  Wachs,  had  employed 
one  Norval  Letts,  then  17  years  of  age,  to  keep  a  lookout  for 
defendant's  trains.  About  4:30  o'clock  in  the  afternoon, 
while  plaintiff  was  operating  his  mower,  one  of  defendant's 
passenger  trains  approached  from  the  east,  at  a  speed  of 
from  36  to  40  miles  an  hour,  and,  as  is  alleged,  negligently 
omitted  to  give  any  signal  or  warning  of  its  approach,  of 
which  plaintiff  was  unaware;  and,  by  reason  of  such  neg* 
lect,  and  a  like  neglect  on  the  part  of  Letts,  and  without 
fault  on  his  part,  said  train  struck  plaintiff,  the  team,  and 
mower,  seriously  injuring  him,  killing  one  of  the  horses,  in- 
juring the  other,  and  demolishing  the  mower.  The  petition 
further  allied  that  defendant  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  plaintiff  was  en- 
gaged in  mowing  on  its  main  tra(±  and  switches,  and  was 
in  a  place  of  danger,  and  that,  in  the  exercise  of  ordinary 
care,  defendants  employee  oould  have  stopped  the  train  and 
avoided  the  collieion,  but  failed  so  to  do,  in  consequence  of 
which  the  injuries  mentioned  occurred.  A  general  denial 
and  charge  of  contributory  negligence  were  interposed  by 
defendant's  answer. 

That  plaintiff,  as  employee  of  defendant,  was  engaged 
in  cutting  the  grass  oLong  defendant's  right  of  way,  is  not 
disputed.  He  had  done  so  for  several  years,  but  not  previ- 
ously as  close  to  the  track  as  required  when  hurt  He  was 
employed  by  the  section  foreman,  who  undertook  to  provide 
"someone  to  take  care  of  him," — that  is,  to  keep  a  lookout 
for  approaching  trains,  and  assist  him  in  the  work.  Norval 
Letts  undertook  so  to  do.  As  testified  by  plaintiff,  the  work 
had  proceeded  until,  "in  the  afternoon,  I  was  on  the  north 
side  of  the  track;    I  started  on  the  north  rail  by  Smith's 
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Crossing.  I  was  pretty  near  to  the  end  when  the  train  over- 
took me, — I  guess  about  a  quarter  of  a  mile,  I  should  think, 
— ^maybe  a  little  better.  Going  along  this  track,  you  have 
to  move  awfully  slow,  got  to  hold  your  horses  tight,  keep 
them  exact  on  the  rail,  and  keep  the  lines  tight  in  your 
hands.  I  had  a  rope  on  the  end  of  the  sickle  bar."  He  then 
explained  that  he  had  I'emoved  the  dividing  board,  and  put 
a  rope  on  in  its  place,  long  enough  so  that  the  boy  would 
not  get  into  the  machine ;  that  the  boy  would  raise  the  bar, 
upon  approaching  an  obstruction.  "Where  this  accident 
happened,  it  was  graded  10  to  12  feet  high."  A  signal  post 
was  at  that  point,  north  of  the  track.  As  the  mower  reached 
it,  "the  boy  made  a  scream ;  raised  the  sickle  bar  up.  I  sup 
posed  he  caught  on  the  bar.  I  look  over  my  shoulder  this 
way  around,  and  it  (train)  was  right  behind  me,  and  1  im- 
mediately jumped  off  the  seat  to  save  myself, — I  was  scared 
so  bad.  Before  I  could  get  away  from  the  machine, — smash  I 
I  didn't  know  no  more;  I  was  gone  to  the  world." 

On  the  other  hand,  the  engineer  testified  that  he  gave 
four  short  whistles,  when  within  200  or  300  feet  of  plaintiff. 

"I  did  not  know  just  exactly  the  distance.     I  saw  a 

» 

man  come  from  the  north  side  of  the  team,  go  to  the  south 
side.  That  was  after  I  gave  this  warning  whistle.  I  had 
run  a  little  west  from  where  I  gave  the  signal.  He  reached 
down  for  something.  I  do  not  know  what  he  was  doing.  1 
supposed  he  was  going  to  pick  up  the  lines  and  drive  his  team 
away;  then  he  turned  around,  and  gave  me  his  signal  to 
stop.    He  gave  this  signal  with  his  hat." 

And  then  the  collision. 

Letts  swore  that,  when  about  15  feet  from  the  block 
signal,  the  team  was  started,  plaintiff  walking  on  the  south 
side  of  the  mower;  that,  on  reaching  the  block  signal,  he 
raised  the  sickle  bar,  and,  as  it  caught  between  some  boards 
running  to  the  signal  block,  the  knives  dropped  down. 

"The  train  was  right  on  top  of  the  hill,  when  I  seen  it 
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first  about  half  a  mile  away.    I  hallooed  to  him  that  the 
train  was  coming.    He  drove  up  in  there;  then  he  got  caught. 
I  saw  the  train  before  the  mckle  bar  got  caught.    After  the 
machine  was  caught  there,  Mr.  King  told  me  to  try  to  pull 
the  bar  out,  and  I  tried  it    He  kept  going  ahead  with  his 
team,  kept  pulling  his  team ;  he  hit  them  with  the  lines.    He 
was  in  the  middle  of  the  track.    We  have  to  drive  between 
the  block  signal  and  the  track,  to  get  through,  but  he  could 
have  went  down  below  and  around.    Q.  Now,  after  Mr.  King 
palled  his  team  over,  as  you  say  he  did,  what  did  he  do,  if 
anything,  if  he  did  anything  more, — before  this  train  struck? 
A-  Why,  he  unhooked  one  tug,  run  around,  unhooked  the 
gray  horse  tug, — ^just  run  around.    When  he  got  half  way, 
the  train  hit.    He  ran  around  to  the  south.    The  gray  horse 
tug  he  unhooked  was  on  the  north  side.    Just  after  he  un- 
hooked the  gray  horse  tug  on  the  north  side,  he  run  around, 
was  going  to  unhook  the  other  tug  of  the  other  horse.    Just 
about  that  time,  I  jumped  down  hill.    I  was  not  close  to  it 
when  the  train  struck  the  mower.    When  T  was  on  the  edge 
of  the  ties  yet,  the  train  was  close  to  me.    I  was  down  the 
hill  when  the  train  struck  the  mower." 

These  excerpts  from  the  evidence  indicate  the  nature  of 
the  evidence  bearing  on  the  issues  as  to  defendant's  em- 
ployee's alleged  negligence  and  that  of  Letts,  as  well  as  the 
alleged  contributory  n^ligence  on  the  part  of  plaintiff. 

II.  After  Letts  testified  as  stated,  he  was  asked  to 
''state  whether  or  not  there  was  enough  time  elapsed  between 
the  time  you  called  to  him,  *There  is  the  train,'  and  the 

time  it  struck  the  mower,  for  him  to  have 
!•  EviDWfciB^^piB-  stepped  out  of  the  way?"    An  ol^'ection  as 

tS"?t*offSack.    ^^llii^g  ^^^  ^^  opinion  and  argumentative 

was  sustained,  and,  we  think,  rightly  so.  To 
answer  it,  he  must  first  have  concluded  at  what  speed  the 
train  was  moving,  where  the  train  was  at  that  time,  how  a 
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person  of  ordinary  prudence  would  be  likely  to  have  acted 
before  the  mower  was  hit,  and  what  efforts  he  would  have 
made  to  save  himself.  The  inquiry  exacted  a  conclusion,  to 
be  drawn  from  many  controverted  facts,  and,  owing  to  this, 
was  not  permissible.  Moreover,  it  required  of  the  witness 
to  say  what  the  jury  necessarily  should  have  passed  on:  that 
is,  whether,  notwithstanding  all  that  happened,  he  had  time 
to  have  stepped  away,  and  avoided  injury.  If,  in  the  exer- 
cise of  reasonable  care,  he  had  time  enough  to  escape,  there 
could  have  been  no  recovery  for  the  personal  injuries  as 
claimed.  All  matters  bearing  on  the  issue  submitted  to  the 
witness  were  shown  the  jurors,  and  they  were  as  well  qual- 
ified as  the  witness  to  pass  thereon.  T\ie  ruling  is  to  be  dis- 
tinguished from  that  in  Boice  v.  Des  Moines  City  R.  Co.,  153 
Iowa  472,  where  objection  to  this  question,  propounded  to 
plaintiff,  was  overruled :  "Whether  or  not,  if  the  conductor 
had  not  asked  you  to  stop,  you  would  have  had  time  to  get 
on  the  car  before  it  started?"  Without  approving  this  rul- 
ing, the  inquiry  related  to  what  the  witness  could  have  done 
in  a  certain  time;  while,  in  the  case  at  bar,  the  inqoirj 
called  for  the  witness'  judgment  as  to  whether  another  could 
have  stepped  out  of  the  way  of  a  moving  train,  in  a  time  to 
be  estimated  by  the  witness  from  conflicting  evidence.  For 
these  reasons,  there  was  no  error  in  the  ruling. 

III.    The  engineer  operating  the  train,  when  asked  if 
"sand  is  of  any  benefit  when  you  have  a  dry  rail,"  answered: 

"Not  to  amount  to  anything.     *    *     *    Q.  It  wasn't 

raining  that  day?    A.  I  know  it  wasn't,— 

2.  bvidbncb:  this  saud  wouldn't  amount  to  anything.   Q. 

"supposed  to'      I  will  put  it  in  another  form.     You  don't 

use  sand  on 

rails."  mean  to  say  to  the  jury  on  a  dry  rail  sand 

won't  help  you  stop  a  train?  A.  It  doesn't 
amount  to  very  much.  Q.  It  does  some?  A.  Some,— it 
might, — ^not  very  much.  Q.  lit  is  carried  on  the  engine  for 
that  purpose,  isn't  it?    A.  To  a  certain  ecrtent" 
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i  Be-direct  Ezamination. 

"Q.  For  what  purpose  is  sand  carried  on  the  engine? 
A.  For  a  bad  rail.  Q.  You  mean  wet  or  slippery  rail?  A. 
Yes,  or  any  frosty  morning,  or  dew  on  the  rail, — anything 
like  that.  That  is  when  you  are  supposed  to  use  your  sand, 
but  on  occasions  like  that  we  are  not  supposed  to  use  that 
sand." 

A  motion  to  strike  out  what  he  is  supposed  to  do,  as  in- 
competent, immaterial,  and  irrelevant,  was  su£rt;ained. 

As  the  collision  occurred  in  an  afternoon  of  August, 
there  could  have  been  no  frost  nor  dew;  and  therefore, 
whether  "you  are  supposed  to  u«e  sand"  on  a  frosty  morn- 
ing, or  when  dew  is  on  the  rail,  is  immaterial.  The  last 
clause  either  refers  to  where  the  rail  is  dry,  or  is  meaning- 
lees.  If  reference  was  had  to  a  dry  rail,  in  mentioning  "oc- 
casions like  that,"  then  the  ruling  was  favorable  to  defend- 
ant, and  it  cannot  be  heard  to  complain,  for  that  no  sand 
was  used  in  stopping  the  train.  The  context  indicates  plain- 
ly enough  that  the  witness,  by  saying  what  was  supposed  to 
be  done  or  omitted,  had  reference  to  when  the  sand  should  be 
used,  or  customarily  was  used.  He  was  qualified  to  testify 
on  the  subject,  and  we  discover  no  error. 

IV.  An  instruction  that  there  was  no  evidence  war- 
ranting the  submission  to  the  jury  of  the  issue  of  the  last 
fair  chance  was  requested  and  refused,  and  defendant  moved 

to  strike  all  evidence  bearing  thereon  from 
8.  nboliobncb:       the  record.    This  motion  was  rightlv  over- 

liLBt  cleftr  * 

chance :  suffl-       ruled,  for  that  much,  if  not  all,  of  such  evi- 

clency  of  evl-  '  '  '        • 

pioyee  o "rail-     ^^^^  related  to  other  issues ;  and  there  was 
way.  ^*^^*  ^'       ^^  error  in  refusing  to  give  the  instruction. 

The  fireman  on  the  train  testified  that 
he — 

"Saw  the  outfit  about  half  a  mile  west,  whto  they  were 
coming  over  that  knoll  right  at  that  crossing  there,  and 

Vol.  185  I  a.— 78 
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looked  like  three  men  to  me  at  the  time, — I  couldn't  distin- 
guish them.  I  was  ringing  the  bell  for  the  croesing.  I  kept 
ringing  the  bell  from  then  on  down,  and  we  got  within  600 
or  800  feet  of  this  outfit,  and  we  could  distinguish  them,— 
distinguish  two  horses  and  a  man ;  and  the  engineer  blew  a 
warning  whistle,  and  1  was  ringing  the  bell ;  and  the  man 
was  between  the  rails,  stooping  over,  like  as  though  he  were 
picking  up  the  lines;  and  when  we  went  on  down  within  80 
to  100  feet  of  him,  why,  he  stood  upright,  and  took  his  hat 
off  to  flag  us  down,  and  almost  instantaneously  he  started 
west,  and  went  around  the  head  of  the  horses,  and  that  is  the 
last  I  saw  of  him.  The  train  was  going  36  or  40  miles  an 
hour.  I  was  riding  on  the  south  side  of  the  engine.  This 
crossing  I  spoke  of  is  at  the  top  of  the  hill,  about  half  a  mile 
away.  I  thought  he  was  going  to  pick  up  the  lines  and  drive 
the  team  in  the  clear.'' 

The  testimony  of  the  engineer  was  that  he — 
**\Vas  riding  on  the  right-hand  side,  or  the  north  side 
of  the  cab.  I  first  saw  this  team  and  mower  about  half  a 
mile  away.  I  saw  that  team  of  horses  there.  I  didn't  see 
any  man  with  them.  The  team  seemed  stationed  there.  I 
could  not  tell,  from  where  I  was,  whether  they  were  moving 
away  or  not.  I  first  saw  them  just  about  at  the  private 
crossing,  just  as  we  come  from  the  private  crossing.  The 
first  public  highway  is  about  a  mile  east  of  that.  I  gave  a 
warning  signal  to  this  man  on  the  track.  I  gave  four  short 
whistles.  My  engine  was  a  couple  or  three  hundred  feet  from 
them  when  I  gave  this  warning  whistle.  I  don't  know  just 
exactly  the  distance.  I  saw  the  man  come  from  the  north 
side  of  the  team,  go  to  the  south  side.  That  was  after  I  gave 
the  warning  whistle.  I  had  run  a  little  west  from  where  I 
gave  the  signal.  He  reached  down  for  something, — I  don't 
know  what  he  was  doing, — I  supposed  he  was  going  to  pick 
up  the  lines  and  drive  his  team  away;  then  he  turned  round 
and  gave  a  signal  to  stop.    He  gave  this  signal  with  his  hat 
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*  *  *  Q.  How  close  were  you  to  the  team  when  you  did 
that?  A.  Oh,  I  was  maybe  50  feet.  ♦  ♦  •  There  waa 
nothing  more  I  could  have  done  to  stop  the  train  any  quick- 
er. It  is  of  no  value  in  making  a  quick  stop  to  reverse  the 
engine.  It  has  the  effect  of  causing  the  wheels  to  slide.  We 
always  figui*e  on  not  allowing  the  wheels  to  slide." 

He  then  testified  that  he  had  passed  a  number  of  graders 
and  a  few  men  mowing  weeds  along  the  track;  and  that  it 
is  supposed  the  men  will  get  out  of  the  road  at  the  approach 
of  the  train ;  and  that,  when  he  noticed  the  outfit  in  ques- 
tion, he  thought  plaintiff  would  get  out  of  the  way;  and  that 
his  experience  had  led  him  to  expect  men  on  the  track  to  wait 
until  the  engine  was  25  or  50  feet  away,  before  leaving  the 
track ;  that  both  the  horses  were  north  of  the  track,  but  he 
did  not  see  the  machine,  nor  more  than  one  man;  that  he 
"stopped  the  train  as  soon  as  he  could  after  he  flagged  us 
down."  The  witness  further  testified  that,  when  running 
40  miles  an  hour,  he  could  stop  the  train  within  700  feet. 

"Q.  Did  you  ever  see  a  man  before  this  time  on  a  track 
running  a  mower  with  a  wheel  along  between  the  rails  mow- 
ing weeds?  A.  No,  sir,  never  did."  This  evidence  leaves  no 
doubt  that  plaintiff,  with  his  team,  was  seen  on  the  railroad 
track  by  the  employees  of  the  defendant  when  at  a  distance 
east  of  said  team  much  farther  than  required  within  which 
to  stop  the  train  and  avoid  the  collision.  And  yet,  accord- 
ing to  the  engineer,  no  signal  was  given  until  20O  or  300  feet 
from  him,  or  after  all  possibility  of  avoiding  injury,  were 
he  to  remain  where  he  was,  had  passed.  Apparently,  he  was 
then  making  no  effort  to  get  off  the  track;  for,  as  the 
engineer  says,  "the  team  seemed  stationed  there,"  and  he 
could  not  tell  whether  "they  were  moving  away  or  not"  As 
the  train  moved  west,  after  the  signal,  according  to  both 
these  witnesses,  plaintiff  then  came  from  the  north  side  of 
the  team,  went  to  the  south  side,  reached  down  for  some- 
thing, which  both  witnesses  thought  to  be  the  lines ;  and  as 
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he  rose,  he  signaled  with  his  hat  to  stop.  This  waa  when  tbe 
train  was  within  50  to  100  feet  from  plaintiflF,  and  the  engi- 
neer then  did  everything  he  conld  to  stop  the  train,  but  this 
was  too  late ;  for  the  evidence  that  it  must  have  moved  700 
feet  before  brought  to  a  stop  was  undisputed.  The  evidence 
was  without  conflict  that  the  engineer  observed  this  man  and 
team,  apparently  giving  no  heed  to  the  approaching  train, 
when  a  half  mile  away ;  that,  though  the  fireman  testified  to 
ringing  the  bell  continuously,  the  engineer  gave  no  warning 
whistle  until  too  near  the  man  and  team  to  stop  the  train 
in  time  to  avoid  the  collision ;  and  manifestly,  the  only  de^ 
batable  issue  is  whether  the  engineer  was,  in  view  of  tie 
situation,  n^ligent  in  not  having  his  train  under  control,  so 
as  to  be  able  to  stop  it,  and  in  not  stopping  it  in  time  to 
avoid  injuring  plaintiff  and  his  property,  in  event  that  he 
was  unalble  to,  or  did  not,  get  from  in  front  thereof.  Plain- 
tiff was  an  employee  of  the  company,  engaged  where  he  bad 
the  right  to  be,  and  the  employees  in  charge  of  the  train 
owed  him  the  duty  of  exercising  ordinary  care,  not  only  in 
keeping  a  lookout  for  him  when  at  work,  but  to  guard 
against  injuring  his  person  or  property  while  there.  Wheth- 
er, in  the  exercise  of  such  care,  they  might  properly  have 
assumed  that  he  would  get  from  in  front  of  the  approaching 
train,  and  therefore  not  take  any  precautions  for  his  protec- 
tion, as  in  slowing  its  speed  so  as  to  be  able  to  stop  in  time 
to  avoid  injury,  was  for  the  jury  to  decide.  That  both  the 
engineer  and  fireman  observed  his  situation  is  undisputed. 
The  jury  might  well  have  found  that  these  employees  were 
aware  that  he  was  unmindful  of  the  approach  of  this  train 
at  the  high  speed  of  40  miles  an  hour,  when  more  than  700 
feet,  the  distance  within  which  it  could  have  been  stopped, 
from  him,  and  that,  because  he  was  oblivious  of  such  ap- 
proach, as  the  jury  might  have  found  he  was,  his  situatioo 
was  one  of  great  peril,  and  so  known  to  those  operating  the 
train,  in  time  to  have  avoided  the  collision.    This  being  so. 
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there  was  no  error  in  submitting  the  cause  on  the  theory  of 
last  fair  chance  to  the  jury. 

V.  The  defendant  requested  suhmiasion  of  the  follow- 
ing special  interrogatory:  "How  far  away  was  the  train 
when  plaintiff  first  learned  it  was  coming?"    The  plaintiff 

objected  thereto  on  the  ground  that  it  did 
4  Trial-  special     ^^*  ^^^'  ^^^  ^^  answer  conclusive  upon  any 
rieardtocretion    '^^^^^  ^^  ^^^^  ^^^^'  ^^^  ^^^  require  a  finding 
error'^Siij'^M     ^®  *^  ^  single  element  of  neglect,  was  not 
to^uitimate         controlling  of  the  verdict,  and  was  confus- 
ing.   The  court  refused  to  submit  the  inter- 
rogatory.   Section  3727  of  the  Code  declares  that  the  jury 
"may  be  required  by  the  court,  and  must  be  so  required  on 
the  request  of  any  party  to  the  action,  to  find  specially  upon 
any  particular  questions  of  fa-ct,  to  be  stated  to  it  in  writ- 
ing."    Though  the  statute  does  not  specify  the  particular 
questions  of  fact  which  may  be  propounded  to  the  jury,  it 
is  necessarily  to  be  inferred  that  these  are  such  as  will  serve 
some  purpose  in  the  trial,  either  by  exacting  from  the  jury 
a  decisive  finding,  or  the  determination  of  some  fact  affect- 
ing the  result.    As  said  in  Morbey  v.  Chicago  d  N.  W.  B.  Go., 
116  Iowa  84: 

"The  design  of  special  interrogatories  is  to  point  out 
the  controlling  questions  in  the  case,  exact  for  them  separate 
consideration,  and  thereby  guard  against  misapprehension 
of  what  are  the  vital  issues  to  be  determined.  When  the 
answers  cover  all  the  ultimate  facts,  these  furnish  a  full  ex- 
planation of  the  general  verdict,  and  a  safe  test  of  its  ac- 
curacy. Their  use,  hon^^ever,  should  never  be  i>erverted  to 
the  purpose  of  confusing  and  misleading  jurors,  nor  to  that 
of  merely  satisfying  the  curiosity  of  parties.  Yet  this  might, 
and  no  doubt  would,  often  be  the  result,  if,  upon  the  request 
of  either  party,  the  jury  must  be  required  to  find  'specially 
upon  any  particular  question  of  fact,  regardless  of  whether 
it  inhered  in  or  affected  the  general  verdict.'    A  finding  on 
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any  question  if  it  relate  to  ^material  matters  bearing  on  the 
issues*  contended  to  be  sufficient  by  appellant,  if  not  involv 
ing  the  final  result,  (H)uld  be  of  no  real  advantage  to  either 
party.  ^However  natural  the  curiosity  parties  may  have  to 
know  the  course  of  reasoning  by  which  jurors  may  arrive 
at  verdicts  either  for  or  against  them,  they  have  no  right, 
under  guiwe  of  submitting  questions  of  fact  to  be  found  espe 
cially  by  the  jury,  to  require  them  to  give  their  views  apoi) 
each  item  of  evidence,  and  thus  practically  subject  them  to  a 
cross-examination  as  to  the  entire  case.' " 

On  these  grounds,  this  court  has  uniformly  held  that  it 
is  not  error  to  refuse  to  submit  to  the  jury  interrogatories 
calling  for  other  than  ultimate  facts.  Trumble  v.  Happy; 
114  Iowa  624 ;  Wilder  t>.  Great  Western  Cereal  Co,,  130  Iowa 
263 ;  Payne  t\  Waterloo,  C,  F.  d  N.  R.  Co.,  153  Iowa  445. 
Nor  is  the  court  required  to  submit  any  interrogatory  the 
answer  to  which  would  not  be  decisive  of  the  cause  or  claim 
contained  theix^n.  Xodle  v,  Uaxothorn;  107  Iowa  380; 
Jones  V,  Ford,  154  Iowa  549;  Ottaway  v.  Milroy,  144  Iowa 
631 ;  X(fidy  t\  lAttlcjohn,  146  Iowa  355.  To  i-equire  the  sub- 
mission of  a  special  interrogatory,  it  must  call  for  an  ulti- 
mate fact,  and  an  answer  decisive  of  the  case  or  some  claim 
involved  therein.  Ifeinmiller  v,  Winston  Bros.,  13-1  Iowa  32; 
Brown  Land  Co.  v.  Lehman,  134  Iowa  712 ;  SohtUte  v.  CM- 
cago,  M.  d  St.  P.  /?.  Co.,  114  Iowa  89;  Rutherford  v.  Iowa 
Cent.  R.  Co.,  142  Iowa  744.  If  the  interrogatory  does  not 
exact  an  answer  calling  for  an  ultimate  fact,  or  is  not  de 
cisive  of  the  case  or  claim  involved  therein,  it  is  not  error  to 
refuse  the  same.  KuehL  v.  Chicago,  M.  d  St.  P.  R.  Co.,  126 
Iowa  638;  Engvall  v.  Des  Moines  City  R.  Co.,  145  Iowa  560; 
Luisi  V.  Chicago  0.  W.  R.  Co.,  155  Iowa  458. 

There  are  cases,  however,  where  the  refusal  of  a  proper 
special  interrogatory  or  some  other  irr^ularity  will  not  he 
regarded  as  error.  Brooks  v.  Van  Buren  County,  155  Iowa 
282 ;   ComooAf  v.  Murphy,  136  Iowa  171 ;   Taylor  v.  Wabash 
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R,  Co.,  112  Iowa  157;  McGuire  v.  Chicago,  B.  &  Q.  R.  Co., 
laS  Iowa  6G4;  Luisi  v.  Chicago  G.  W.  R,  Co,,  155  Iowa  458. 

It  is  not  always  easy  to  determine  what  is  an  ultimate 
fact,  or  what  answer  will  necessarily  be  decisive  of  the  issue, 
and  it  may  be  that  decisions  will  be  found  impinging  some- 
what on  the  rules  as  recited  above.  Thus,  it  may  be  doubt- 
ful whether  all  the  interrogatories  submitted  to  the  jury  in 
Decatur  v.  kyimpson,  115  Iowa  348,  copied  from  Beck  v.  Oer- 
nmn  KlirUk,  78  Iowa  696,  were  ultimate  and  decisive;  but 
the  decisions  upholding  their  submission  were  on  the  ground 
that  they  *^called  for  ultimate  facts  inhering  in  and  neces- 
sary to  be  determined  in  reaching  a  verdict." 

in  Runkle  v,  Hartford  Ins,  Co,,  99  Iowa  414,  in  approv- 
ing the  refusal  to  submit  certain  interrogatories,  it  was  said 
that: 

'*The  court  was  not  required  to  submit  interrogatories 
for  findings  of  fact  not  necessarily  determinative  of  the  case, 
nor  to  submit  particular  questions  not  ultimate  in  their  na- 
ture, or  which  could  not  well  be  considered  or  answered 
without  danger  of  conclusion  or  misrepresentation." 

In  sustaining  the  refusal  to  submit  interrogatories,  in 
O'Leary  Bros.  v.  Qernmn- American  Ins,  Co.,  100  Iowa  390, 
the  court  said : 

"It  is  not  error  to  refuse  to  submit  interrogatories  as  to 
immaterial  facts,  nor  that  are  not  ultimate  in  their  nature, 
that  mar  not  be  answered  by  ^Yes'  or  *No,''  or  in  some  other 
brief  or  pertinent  way." 

See,  also,  HoAJclcy  v.  Chicago,  B,  d  Q,  R.  Co,,  71  Iowa 
717 ;   Thomas  v,  Schee,  80  Iowa  237,  238. 

In  In  re  Estate  of  Townsend,  122  Iowa  253,  the  defend- 
ant requested  the  submission  of  ten  special  interrogatories, 
which  the  court  refused ;  and  it  was  held  that  the  first,  sixth, 
and  eighth  should  have  been  given,  for  that  "they  each 
called  for  ultimate  facts,  material  to  the  issue  in  the  case." 
Though  it  be  doubtful  whether  one  or  two  of  these  inter- 
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rogatories  were  such  as  designated,  the  error  in  refusal  was 
put  on  the  ground  stated ;  and  in  Soagel  v.  Chicago^  M.  & 
St.  P.  R.  Co,,  83  Iowa  380,  the  refusal  to  submit  several  in- 
terrogatories was  justified,  for  that  the  answer  "would  not 
have  controlled  the  general  verdict,  and  is  not  reversible  er- 
ror." 

It  is  api>arent  froto  these  decisions  that,  regardless  of 
how  the  language  of  the  statute  might  have  been  construed, 
it  has  actually  and  uniformly  been  so  construed  as  that,  to 
constitute  error  in  the  refusal  of  a  special  interrogatory,  it 
must  have  called  for  an  ultimate  fact,  and  an  answer  de- 
cisive of  the  case  or  of  some  claim  involved  therein.    A  large 
discretion  is  lodged  in  the  trial  court  in  the  matter  of  sub- 
mitting questions  to  the  jury,  even  though  omitting  one  or 
both  of  these  elements;   but  we  know  of  no  case  declaring 
that  the  refusal  to  submit  an  interrogatory  not  calling  for 
an  ultimate  fact,  or  the  answer  to  which  would  necessarily 
be  decisive,  has  been  I'egarded  as  an  error.    In  the  absence  of 
prejudice,  submission  of  interrogatories  cannot  well  be  de- 
nounced as  erroneous.    Error  may  be  predicated  only  on  the 
refusal  of  an  interrogatory  exacting  an  answer  decisive  of 
the  case  and  calling  for  an  ultimate  fact.    Any  answer  that 
might  have  been  made  would  not  have  been  controlling  or 
decisive  of  any  issue  in  this  case,  nor  would  it  have  called 
for  an  ultimate  fact.    The  defendant  might  have  been  found 
negligent  had  plaintiff  not  observed  its  train  until  looking 
over  his  shoulder  immediately  before  being  struck,  as  he  tea- 
titicd,  or  if  he  had  seen  it  much  farther  back,  and  withoat 
fault,  had  he  observed  its  approach  at  the  time  described  by 
Ijctts  and  other  witnesses.    There  was  no  error  in  refusing  to 
submit  the  special  interrogatory. 

The  doctrine  of  last  fair  chance  was  submitted  in  the 
eighth  instruction.  The  first  two  objections  thereto  relate 
to  the  state  of  the  evidence,  rather  than  to  the  rules  of  law 
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found  in  the  instruction.    Thus,  in  the  first, 
s.  nmligbncis:       it  is  said  the  evidence  was  insuflScient  to 

last  clear 

chance  doc-         warrant  erivinff  the  instruction.     We  have 

trine:   errone-  ^  ® 

SS?y  apples*  up-    •'^^^'^''^^^.^  ruled  Otherwise.    The  second  objec- 

"There  is  no  competent  evidence  that, 
at  any  time  after  it  became  apparent  to  the  engine  men,  as 
reasonable  men,  that  the  plaintiff  was  in  danger  of  being  in- 
jure<l,  there  was  no  effort  to  stop  the  train  to  prevent  the  in- 
jury, under  the  undisputed  evidence." 

This  again  fails  to  criticise  the  instruction.  It  seems 
to  assert  that  there  was  no  evidence  that,  after  the  engineer 
observed  plaintiff  in  danger,  there  was  no  effort  to  stop  the 
train.  If  it  does  not  mean  this,  we  are  unable  to  interpret 
the  language  used ;  and  if  it  does,  no  one  will  pretend  that 
it  was  nei'essary  to  prove  that  no  effort  was  made.  The  evi- 
dence was  such  that  the  jury  might  have  found  that,  after 
the  discovery  of  such  danger,  no  timely  effort  such  as  ordi- 
nary prudence  dictated  was  made  to  avoid  injury. 

The  first  part  of  the  third  objection  was  that  the  in- 
struction "requires  too  high  a  degree  of  care  on  the  part  of 
the  appellee."  This  point  was  not  raised  in  brief  point  or 
argument. 

The  exception  taken  in  the  brief  point  and  argument 
is  to  that  i)art  of  the  instruction  wherein  the  jury  is  told  not 
only  that,  if  **the  emi)loytH>s  of  the  defendant  company  saw 
plaintiff  upon  the  track  and  in  danger  of  being  injured," 
but  also  that  ^Hf  it  ought  to  have  l)een  Tcnmon  to  defettdcmVs 
employees,  in  the  exereine  of  reasonable  and  ordinary  care 
on-  th<?ir  paH  that  they  might,  by  the  exercise  of  reasonable 
diligence"  have  avoided  the  collision,  then  plaintiff  would  be 
entitled  to  recovery.  If  the  words  in  italic  were  properly 
included,  the  degree  of  care  exacted,  i.  e.,  ordinary  care,  was 
such  as  by  law  required.  The  trouble  with  the  instruction  is 
that  these  words  should  have  been  omitted.    Their  omission. 
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however,  would  not  have  changed  the  d^ree  of  care  required 
from  defendant, — that  is,  ordinary  care  to  avoid  injury  to 
the  plaintiff.  The  error  was  in  defining  a  situation  in  which 
it  was  said  the  doctrine  of  last  fair  chance  applied, — that  is, 
when  defendant's  employees  did  not  know,  but  ought  to  have 
known,  the  plaintiff's  peril ;  and  such  was  the  error  assigned 
and  ai*gued.  This  did  not  involve  a  higher  measure  of  care 
on  the  part  of  either  party  than  exacted  by  law,  as  expressed 
in  the  instruction.    The  statute  then  in  force  required  that: 

"All  objections  or  exceptions  thereto  must  be  made  be- 
fore the  instructions  are  read  to  the  jury  and  must  point 
out  the  grounds  thereof  specifically  and  with  reasonable  ex- 
actness; ♦  •  ♦  and  no  other  objections  or  exceptions 
shall  be  considered  by  the  trial  court  upon  motion  for  a  new 
trial  or  otherwise,  or  by  the  Supreme  Court  upon  appeal." 
Section  3705-a  of  the  Code  Supplement,  1913. 

The  error  complained  of  Wfis  not  in  the  degree  of  care 
exacted,  but  that  a  situation  was  stateil  in  which  the  doc- 
trine of  last  fair  chance  ought  not  to  have  been  applied.  This 
objection  was  rightly  disregarded. 

The  counsel  in  their  argument  referred  only  to  the  above 
objections,  but,  as  appears  from  the  abstract,  later  on,  an 
objection  was  interposed  to  this  instruction  on  the  ground 
that  "it  submits  the  case  to  the  jury  upon  the  theory,  not 
what  defendants  employees  knew,  or  knew  and  from  know- 
ing was  reasonably  apparent  to  them,  but  upon  the  theory 
of  what  ought  to  have  been  known  and  should  have  been 
seen  in  the  exercise  of  ordinary'  care,  whereas  no  duty  arises 
under  said  doctrine  (last  fair  chance)  until  the  plaintiff  is 
seen  and  his  dangerous  predicament  is  or  should  be  appre 
ciated."  The  writer  was  misled  in  the  first  instance  by  the 
quotation  of  the  objections  in  appellant's  brief,  previouslj 
considered,  and  entire  omission  of  reference  thereto.  The 
instruction  was  erroneous,  as  appears  in  Bourrett  t?.  Chicago 
d  N,  W.  R.  Co.,  152  Iowa  579,  582,  and  subsequent  decisions. 


Apr.  1919]    King  v.  Chicago,  R.  I.  &  P.  R.  Co.  1243 

The  error,  however,  was  without  prejudice. 
6.  nbglioknce:        Both  the  engineer  and  fireman  testified  that 
chance^doc-         they  saw  the  plaintiflTs  outfit  when  the  train 
OU8  iiistrac-^       was  about  one-half  mile  from  where  the  col- 
error,  lision  occurred.     The  fireman  testified  that 

he  kept  looking  at  such  outfit  until  the  head 
of  the  engine  cut  off  his  view ;  that  he  saw  only  one  man, 
but  did  not  see  the  mower;  that  he  kept  ringing  the  bell  for 
the  crossing  until  within  600  or  800  feet  of  the  outfit,  when 
the  engineer  blew  a  warning  whistle.  The  engineer  swore 
that  he  was  200  or  300  feet  from  the  outfit  when  the  whistle 
was  blown,  but  that  he  did  not  exactly  know  the  distance; 
that  he  then  noticed  the  plaintiff  come  around  from  the 
north  of  the  team ;  that  he  then  gave  a  signal  and  shut  off 
the  air;  that  he  saw  only  one  man ;  that  when  he  saw  plain- 
tiff come  around  from  the  north  of  the  horses  was  the  first 
time  he  saw.  them.  The  day  was  bright,  and  the  road 
straight.  As  the  evidence  of  the  engineer  and  fireman  is  that 
they  saw  the  outfit  at  a  distance  of  a  half  mile,  and  that  they 
continued  in  their  seats  and  continued  looking  through  the 
cab  windows  up  to  the  time  of  the  collision,  there  is  no  room 
for  saying  that  they  did  not  see  whatever  anyone  would  have 
seen,  and  therefore  they  necessiirily  saw  what  one  in  the 
exercise  of  ordinary  care  would  have  seen.  Said  employees 
are  held  to  have  appreciated  plaintiff's  peril,  if  a  person  of 
ordinary  prudence  would  have  done  so,  and  this  issue  was 
fairly  submitted  to  the  jury  by  the  instruction  under  con- 
sideration.   The  error  was,  then,  without  prejudice. 

Objections  raised  to  the  seventh  instruction  require  no 
attention. 

Complaint  is  made  of  the  court's  refusal  to  instruct  the 
jury  that  there  was  no  evidence  that  plaintiff's  bad  eye  was 
in  consequence  of  the  accident;   that  defendant  was  not  re- 


1244  King  v.  Chicago,  R.  I.  &  P.  R.  Co.     [185  Iowa 

sponsible  therefor;   and  that  the  claim  was 

7.  Trial:  inBtruc-    withdrawn  from  consideration. 

(ions :   applica- 

iD^T  e?i^enSe"  ^^  cLaim  for  injury  to  the  eyes  was 

made  in  the  petition,  nor  was  any  submitted. 
Moreover,  there  was  evidence  that  ^is  sight  "was  number 
one"  before,  and  that  his  right  eye,  at  the  time  of  the  trial, 
"glimmers."  In  this  state  of  the  record,  there  was  no  error 
in  refusing  to  instruct  as  requested. 

Errors  4  and  5  are  assigned  generally  to  the  overruling 
or  sustaining  "objections"  to  questions  asked  certain  wit- 
nesses, without  referring  to  any  particular  question  or  rul- 
ing.    The  brief  point  is  no  more  definite. 

8.  Appeal  and  sb-  This  is  too  indefinite  ^o  call  for  a  review  of 
ment  of  error :  the  ruliugs,  and  that  challenged  in  the  sec* 
Bufliciency.   *       ond  assignment  of  errors  is  not  debatable. 

We  discover  no  reversible  error,  and  the 
judgment  is — Affirmed. 

Evans,  Gaynoe,  Preston,  and  Stevens,  JJ.,  concur. 

Salinger,  J.  (dissenting).  I.  Many  matters  raised  in 
the  brief  are  not  mentioned  in  the  opinion.  I  take  it  the 
reason  for  this  is  that  the  matters  are  deemed  not  to  have 
been  presented  in  rule  manner.  In  my  opinion,  the  assign- 
ments should  be  mentioned  and  dis])osed  of  for  that  reason. 

II.  There  is  complaint  of  the  striking  of  certain  testi- 
mony given  by  defendant's  engineer,  and  the  majority  sns- 
tains  the  ruling. 

It  is  difficult  to  determine  from  the  record  just  what  the 
court  in  fact  excluded.  Tlie  appellant  asserts  it  was  one 
thing,  but  its  assertion  is  not  proof.  A  different  situation 
arises  if  it  be  the  fact  that  appellee  has  conceded  what  tiie 
ruling  of  the  court  was.  That  concession  would  bind  him, 
where,  as  here,  there  is  doubt  as  to  what  the  ruling  in  fact 
was.  If  appellee  ha&  conceded  what  a  sustained  ruling  is. 
he  is  not  entitled  to  the  benefit  of  the  rule  that,  where  an 
objection  is  sustained,  the  ruling  will  not  be  interfered  with 
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if,  though  erroneous  on  the  abjection  made,  it  can  be  sus- 
tained for  any  good  reason.  Where  appellee  admits  what  a 
ruling  was,  and  states  upon  what  ground  he  defends  it,  there 
should  be  a  reversal  if,  when  so  defined,  the  ruling  is  errone- 
ous. 

The  stricken  testimony  was  that,  under  the  conditions 
existing,  the  employees  were  not  supposed  to  use  sand.  Ap- 
pellee states  in  his  brief  that  this  was  rightly  excluded  be- 
cause testimony  as  to  a  duty  is  admissible  only  where  the 
duty  is  founded  in  usage,  custom,  or  experience  in  the  busi- 
ness, and  such  evidence  may  not  be  received  where  the  duty 
spoken  to  is  ifounded  upon  sx>eciflc  directions;  and  that  same 
was  rightly  stricken  for  the  further  reason  that  the  facts 
themselves  could  be  fully  disclosed  to  the  jury  for  judgment 
and  deduction. 

The  record  clearly  shows  the  excluded  matter  does  refer 
to  a  duty  founded  in  usage,  custom,  or  experience  in  the 
business;  there  is  not  a  suggestion  that  the  witness  speaks 
to  a  duty  founded  upon  specific  directions.  And,  within 
reasonable  length,  no  statement  of  facts  could  as  clearly  put 
before  the  jury  what  the  duty  in  the  premises  was  as  the 
statement  of  an  experienced  engineer  who  ran  the  very  train 
that  caused  the  injury.  I  am  of  opinion  that  testimony  held 
to  be  admissible  in  Quinlan  v.  Chicago,  R.  I.  d  P.  R.  Co.. 
113  Iowa  89,  and  Yeager  v.  Chicago,  R.  L  d  P.  R.  Co.,  148 
Iowa  231,  was  much  more  objectionable  than  that  excluded 
here.  And  I  see  nothing  in  cases  like  Attpi  v,  B.,  C.  R.  d 
If.  R.  Co,,  57  Iowa  623,  624,  or  MtUdoumey  v.  lUinoia  Gent. 
R.  Co.,  36  Iowa  462,  or  Curl  v.  Chicago,  R.  I.  d  P.  R.  Co., 
63  Iowa  417,  which  affects  the  rule  in  cases  like  that  of 
Quinlan  or  Yeager. 

III.  I  am  of  opinion  it  was  error  to  refuse  to  let  a  wit- 
ness who  was  present  sixy  whether  or  not  enough  time  elapsed 
beti^'een  the  time  the  witness  called  to  plaintiff  "There 
is  a  train,"  and  the  time  it  struct  the  mower  of  the  plaintiff. 
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for  him  to  have  stepped  out  of  the  way.  As  I  construe  it, 
it  is  fairly  settled  by  Boice  v.  Des  Moines  City  R.  Co.,  153 
Iowa  472,  Gray  v,  Chicago,  R,  /.  d  P.  R.  Co,,  143  Iowa  268, 
and  Robinson  v.  S'prirvgfield  St.  R.  Co.,  211  Mass.  488  (98  N. 
B.  576),  that  this  testimony  was  competent,  and  should  be 
received.  I  do  not  think  the  fact  that,  in  one  of  these  cases 
cited  above,  such  testimony  was  held  to  be  rightly  admitted, 
changes  the  rule.  If  testimony  is  incompetent,  it  is  in- 
competent whether  the  court  receives  it,  and  so  the  com- 
plaint is  made  of  the  reception,  or  rejects  it,  and  so  the  com- 
plaint is  of  exclusion.  The  action  of  the  court  does  not 
change  the  nature  of  the  testimony. 

I  do  not  overlook  that,  in  the  Boice  case,  there  is  the 
casual  statement  that  "the  rulings  as  to  this  question  and 
two  or  three  others  of  similar  character  were  so  plainly 
within  the  exercise  of  a  proper  discretion  on  the  part  of  a 
trial  judge  that  no  further  discussion  of  them  seems  to  be 
I'equired."  What  I  do  say  is  that  this  casual  statement  does 
not  establish  it  would  not  have  been  held  error  had  the  testi- 
mony been  rejected.  The  reasons  given  for  approving  the  re- 
ception are  such  that  no  casual  remarks  about  the  matter's  be- 
ing discretionary  can  obviate  that  the  Boice  case  is  an  ex- 
press holding  that  there  is  a  right  to  have  such  testimony  re- 
ceived. Its  reception  is  approved  on  the  ground  that  what  was 
received  was  admissible,  of  necessity,  because,  though  a  con- 
clusion, it  was  one  that  "could  be  drawn  only  from  all  the 
attending  facts  and  circumstances  as  known  to  plaintiff:" 
in  effect,  that  the  testimony  was  the  only  practical  way  of 
bringing  the  point  before  thejury.  Wlien  an  ultimate  eviden- 
tiary factor  can  be  put  before  the  jurv^  only  by  a  stMement 
in  the  form  of  a  conclusion,  there  is  a  right  to  put  that  con- 
clusion before  the  jury.  A  refusal  to  receive  it  would  be  a 
refusal  to  let  the  jury  hear  material  matter  that  could  be 
submitted  to  it  only  in  the  form  proposed.  It  is  not  a  mat- 
ter of  discretion  to  reject  what  is  the  only  practical  form 
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of  making  material  proof.  The  majority  is  diflSdent  about 
what  to  do  with  the  Boice  case,  and  studiously  refrains  from 
"approving  this  ruling."  It  should  be  approved  and  fol- 
lowed. I  have  already  indicated  why  I  think  it  makes  no 
difference  that,  in  the  jBoice  case,  the  objections  to  the  evi- 
dence were  overruled,  while  here  they  were  sustained, — a 
distinction  which  the  majority  draws.  It  is  remarkable  that 
the  finale  is  a  holding  that  the  evidence  was  rightly  excluded 
because  "the  inquiry  exacted  a  conclusion  to  be  drawn  from 
many  controverted  facts,  and,  owing  to  this,  was  not  per- 
missible." The  Boice  ease  holds  that  such  testimonv  is  re- 
ceivable  because  it  i*  a  deduction  from  such  facts.  In  other 
words,  the  majority  sustains  the  exclusion  of  testimony  for 
the  very  reason  upon  which  the  Boice  case  and  many  other 
authorities  hold  it  is  rereivabla 

IV.  The  court  refused  to  submit  a  special  interrog- 
atory afiked  by  defendant  as  to  how  far  the  train  was  away 
from  plaintiff  when  plaintiff  was  first  advised  of  its  com- 
ing. It  is  proposed  to  affirm  this  refusal  on  the  ground  that 
the  interrogatory  called  for  nothing  which  was  necessarily 
determinative  of  the  case.  It  is  not  to  be  denied  that  many 
of  our  decisions  have  held  that  the  interrogatory  must  be 
one  that  is  necessarily  determinative  of  the  cajse.  I  submit 
that  these  decisions  simply  Rewrote  the  statute,  because  the 
court  believed  that  it  would  be  mischievous  to  give  the  stat- 
ute the  only  meaning  which  its  plain  words  have.  These 
word^  are  that,  a  special  interrogatory  shall  be  submitted 
"upon  any  particular  questions  of  fact,  to  be  stated  to  it  in 
writing."  Code  Section  3727.  It  may  be  too  late  to  recede 
from  these,  and  to  leave  to  the  l^slature  to  make  such 
change  in  this  statute  as  will  avoid  the  things  for  fear  of 
which  this  court  has  rewritten  the  statute.  It  is  not  amiss 
to  add  that,  while  we  have  often  held  that  no  interrogatory 
should  be  submitted  unless  it  calls  for  some  ultimate  fact 
determinative  of  the  suit,  we  have  also  held  that  they  should 
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not  be  submitted  whenever  they  do  call  for  just  such  a  fact, 
or  call  for  the  very  matters  which  it  ib  the  province  of  the 
jury  to  determine  by  the  general  verdict.  See  Bmggeman  v, 
Illinois  Cent.  R.  Co.,  147  Iowa  187;  O'Leary  Bros.  v.  Oer 
man-American  Ins.  Co.,  100  Iowa  390.  All  I  care  to  empha- 
size is  that,  whatever  classification  the  interrogatory  at  bar 
belongs  to,  there  have  been  reversals  for  refusing  to  submit 
interrogatories  which  were  not  in  the  least  more  ultimate 
or  determinative  than  is  the  interrogatory  at  bar.  This 
must  have  been  done  on  the  theory  that  the  submission  of 
interrogatories  should  not  be  refused  where  the  answer  may 
be  of  use  to  the  court  for  some  purposes, — say,  on  determin- 
ing on  motion  for  new  trial  whether  the  verdict  is  the  result 
of  paBsion  and  prejudice.  At  any  rate,  I  submit  once  more 
that  we  have  upheld  the  right  to  interrogatories  that  were 
not  more  ultimate  or  determinative  than  the  one  which  was 
refused  in  this  case.  And  since  the  majority  attempts  a 
distinction  between  complaint  that  an  interrogatory  was 
submitted,  and  a  complaint  that  it  was  refused,  I  call  atten- 
tion to  the  fact  that,  in  the  cases  I  shall  cite,  there  was  a 
reversal  for  refusing  to  submit  what,  as  said,  I  think  is  not 
one  whit  more  determinative  than  the  interrogatory  at  bar. 
It  may  be  true  that  reversal  was  accomplished  by  the  argu- 
ment that  refusal  was  erroneous  because  the  interrogatory 
requested  wa^  ultimate  and  determinative.  Though  that 
was  done,  it  does  not  change  the  interrogatory  passed  upon. 
If  these  cases  reverse  by  holding  just  such  an  interrogatory 
as  the  one  at  bar  was  ultimate  and  determinative,  then  the 
classification  is  immaterial;  for  the  same  authority  that 
did  the  classifying  would  settle  that  this  particular  inter- 
rogatory now  in  review  was  ultimate  and  determinative. 

Decatur  v.  Simpson,  115  Iowa  348,  was  a  malpractice 
suit.  There  was  a  reversal  for  failure  to  give  some  inter- 
rogatories which  are  not  in  any  way  more  decisive  than  the 
one  at  bar.    In  other  words,  they  were  not  determinative  of 
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the  case,  no  matter  how  answered.  One  question  was  wheth- 
er  the  defendants  had  properly  treated  plaintiff  from  the 
day  on  which  they  set  his  1^,  up  to  the  time  they  released 
him.  Whether  they  did  or  did  not  would  not  necessarily 
decide  the  suit.  So  of  another  question,  which  was  whether 
the  methods  and  appliances  used  in  the  treatment  were  those 
generally  approved  by  medical  practitioners  of  average  skill. 
Another  inquiry  was  whether  plaintiff's  leg^  when  taken 
from  the  splint  and  bandages,  was  as  crooked,  or  nearly  as 
crooked,  as  when  amputated.  The  most  an  answer  to  this 
could  do  would  be  to  bear  on  the  amount  that  might  justly 
be  recovered.  All  it  could  do  would  be  to  aid  the  court,  if  it 
were  appealed  to  to  grant  a  new  trial.  The  case  of  In  rt 
Estate  of  Townsend,  122  Iowa  246,  was  a  will  contest.  Two 
interrogatories,  for  refusal  to  give  which  there  was  a  re- 
versal, are  certainly  not  more  determinative  than  the  inter- 
rogatory at  bar.  They  inquired  whether  the  proponents 
knew  of  the  intention  of  the  testator  to  make  the  will,  before 
the  same  was  made,  and  whether  they  knew,  prior  to  the 
death  of  testator,  that  he  had  made  a  will.  Day  v.  City  of 
ML  Pleasant,  70  Iowa  193,  was  an  action  to  recover  dam- 
ages for  personal  injuries  sustained  from  falling  into  a  cel- 
larway  constructed  in  the  sidewalk  of  one  of  the  principal 
business  streets  of  defendant  There  was  a  reversal  for  re- 
fusing to  submit  interrogatories.  One  of  them  inquired 
whether  there  was  suflBcient  light  furnished  at  the  place  of 
the  injury  to  enable  a  person  with  ordinary  sight  and  using 
ordinary  care  to  see  the  cellar  opening.  Clearly,  whether 
such  light  was  present  or  absent  would  not,  of  itself,  settle 
which  way  the  recovery  should  go.  There  might  be  no  lia- 
bility though  the  light  was  insufficient.  There  might  be  a 
recovery  though  the  light  was  sufficient.  My  conclusion  is 
that,  upon  the  statute,  and  on  reasoning  and  authority,  it 
was  error  not  to  submit  the  interrogatory  asked  by  appellant. 
V.     Instruction  8  charged  that,  if  the  employees  of  the 
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defendant  saw  the  plaintiff  upon  the  track,  "and  in  danger 
of  being  injured  and  damaged,  and.  had  time,  in  the  exercise 
of  reasonable  and  ordinary  care,  to  have  prevented  injury 
and  damage  to  plaintiff,  or  if  it  ought  to  Juwe  been  known 
to  defendmiVs  employees,  in  the  exercise  of  reasonable  and 
ordinary  oare  on  their  part,  that  they  miffht,  by  exercise  of 
reasonable  diligence  on  their  pa/rt  in  giving  signals,  warn 
plaintiff  of  his  danger,  or  by  using  appliances  at  their  com- 
mand to  stop  the  train  have  avoided  the  injury  to  plaintiff, 
and  that,  but  for  this  neglect  on  their  part,  he  would  not 
have  been  injured  or  damaged,  then  the  defendant  was  guilty 
of  neglect."  The  majority  concedes  that  the  portion  of  this 
instruction  which  is  in  Italic  here  was  erroneous,  on  the 
authority  of  Bourrett  v.  Chicago  &  N.  W,  R.  Co,,  152  Iowa 
579,  582,  and  subsequent  decisions.  One  attempted  avoid- 
ance of  this  error  is  that  the  exceptions  to  the  charge  do  not 
raise  such  error.  One  exception  was  that  the  instruction 
"requires  too  high  a  d^ree  of  care  on  the  part  of  defend- 
ant's employees.*'  In  the  view  of  the  majority,  this  excep- 
tion is  insufficient,  because  ordinary  care  was  due  the  plain- 
tiff, and  that  the  charge,  including  the  erroneous  part,  re- 
quires no  more  than  ordinary  care, — wherefore,  an  exception 
that  same  requires  too  high  a  degree  of  care  is  not  well 
taken ;  that  there  was  no  error  in  requiring  more  than  ordi- 
nary care  demands,  but  "error  in  defining  a  situation  in 
which  the  doctrine  of  last  fair  chance  applies."  A  charge 
may  be  erroneous  though  it  do  not  burden  the  defendant 
with  more  than  ordinary  care  if  there  be  error  in  defining 
what,  in  the  circumstances,  is  ordinary  care.  As  I  view  it, 
the  court  injected  into  a  correct  statement  of  what  was  ordi- 
nary  care  the  incorrect  statement  that  it  was  a  lack  of  ordi- 
nary care,  in  the  purview  of  the  doctrine  of  the  last  fair 
chance,  if,  by  using  ordinary  care,  the  employees  might  have 
ascertained,  in  time  to  save  him,  that  plaintiff  was  in  a 
perilous  position.    As  there  is  no  liability  for  failure  to  give 
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the  last  clear  chance  unless  there  was  a  wanton  abstinence 
from  effort  to  save  one  who  was  recognized  to  be  in  a  place 
of  peril,  it  is,  of  necessity,  more  than  the  care  due  to  ascer- 
tain whether  someone  might  not  be  in  a  place  of  peril.  It 
would  seem  to  follow  that  this  exception  was  sufficiently 
definite,  and  that,  therefore,  the  majodty  errs  in  its  attempt 
to  avoid  the  error  on  the  score  that  the  exception  lacked 
deflniteness.  The  majority  adds,  ^^This  was  not  raised  in 
brief  point  or  argument."  It  is  settled  in  this  court  that  the 
one  essential  to  appellate  review  is  a  brief  point,  supported 
by  the  exceptions.  Powers  v.  Iowa  Ohie  Co.,  18^  Iowa  1082. 
Brief  Point  11  is,  it  was  Qrror  to  give  this  instruction  be- 
cause, at  least  as  to  steam  railroads,  "the  doctrine  of  the 
last  clear  chance  does  not  apply  when  one  who  is  negligently 
on  the  track  might  have  been  discovered,  but  only  where  he 
actually  was  discovered."  It  has  been  noted  the  majority 
concedes  the  instruction  was  erroneous  on  the  authority  of 
Bourrett  t\  Chicago  &  N,  W.  R.  Co,  In  support  of  this  brief 
point,  there  is  a  citation  of  the  Bourrett  ciise  and  of  many 
other  cases  of  which  the  majority  says  that  they  support  the 
same  point  that  is  ruled  by  the  Bourrett  rase.  It  would  seem, 
then,  that  this  brief  point  does  sufficiently  make  complaint 
that  Instruction  8  errs  in  holding  it  suffiicient  that  the  plain- 
tiff might  have  been  discovered,  when  it  should  have  charged 
that  there  was  no  application  of  the  doctrine  of  the  last  fair 
chance  unless  he  actuallv  was  discovered.  As  to  the  state- 
ment  that  the  point  is  not  raised  in  argument,  we  have  held 
that,  while  amplification  by  argument  is  both  permitted  and 
desirable,  it  is  optional,  and  that  failure  to  argue  in  extenso 
does  not  waive  appellate  review  if  the  brief  point  be  suffi- 
cient. Powers  V.  Iowa  Glue  Co.,  183  Iowa  1082.  Though 
such  argument  was  not  essential,  yet  it  is  made.  This  brief 
point  is  fully  and  extensively  argued,  and  on  the  lines  made 
by  the  brief  point.    See  pages  41  to  45,  appellant's  brief. 
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8ince  this  was  first  written,  it  tk»  been  dis(?OFeired  there 
WQB  an  additional  exception  to  the  instruction,  which  all 
agree  does  raise  the  very  point  now  in  consideration.  This 
exception  was  overlooked,  because  it  is  somewhat  detached 
from  other  exceptions  dealing  with  the  same  instruction. 
But  being  now  found,  it  must  have  consideration.  That  ex- 
ception was  that  the  charge  was  in  error  because  "it  submits 
the  case  to  the  jury  upon  the  theory,  not  what  defendant's 
employees  knew,  or  knew  and  from  knowing  was  reasonably 
apparent  to  them,  but  upon  the  theory  of  what  ought  to  have 
been  known  and  should  have  peen  seen  in  the  exercise  of 
ordinary  care;  whereas  no  duty  arises  under  the  doctrine 
of  the  last  fair  chance  until  the  plaintiff  is  seen  and  his  dan- 
gerous predicament  is  or  should  be  appreciated."  As  said, 
we  are  all  agreed  that  the  charge  was  erroneous,  and  that 
this  last  exception  adequately  raises  the  error,  so  far  as  ex- 
ceptions are  concerned.  As  to  this,  there  seems  to  be  no 
claim,  and  there  could  not  well  be  one,  that  the  brief  points 
and  the  arguments  do  not  adequately  present  the  exception. 
The  avoidance  this  time  is  that  the  error  was  without  prej- 
udice. This  holding  of  the  majority  is  based  upon  the  fact 
that  it  appears  without  conflict  the  engineer  and  fireman 
saw  the  plaintiff's  outfit  when  the  train  was  still  a  half  mile 
away  from  the  point  where  the  collision  occurred ;  that  ibe 
fireman  kept  looking  at  the  outfit  until  the  head  of  the  en- 
gine cut  off  his  view;  that  he  saw  only  one* man,  but  did  not 
see  the  mower;  that  he  kept  ringing  the  bell. for  the  cpossing 
until  within  600  or  800  feet  of  the  outfit,  at  which  point  the 
engineer  blew  a  warning  whistle.  The  engineer  testifies  he 
was  200  or  300  feet  from  the  outfit  when  the  wiiistle  was 
blown,  but  did  not  exactly  know  the  distance;  that  he  then 
noticed  the  plaintiff  come  around  from  the  north  of  the 
team,  and  then  gave  a  signal  and  shut  off  the  air;  that  he 
saw  only  one  man ;  that  the  first  time  he  saw  plaintiff  was 
when  he  came  around  from  the  north  of  the  horses.    It  fur- 
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ther  appears  the  day  was  bright  and  tiie  road  straight.  Up- 
on this  is  based  the  ultimate  deduction  that  there  was  no 
prejudice  in  giving  this  erroneous  instruction,  because 
"there  is  no  room  for  saying  that  they  do  not  see  what  any- 
one would,  or  might  have  seen  in  the  exercise  of  ordinary 
diligence."  In  effect,  the  majority  holds  the  erroneous 
charge  was  without  prejudice  because  the  employees  of  the 
defendant  actually  did  see  the  plaintiff  in  time  to  have 
avoided  injuring  him.  The  trouble  is  that  the  last  fair 
chance  rule  is  not  invoked  merely  by  the  fact  that  the  in- 
jured i)erson  was  seen  in  time  to  be  saved  by  the  exercise  of 
ordinary  care,  but  that  it  must  be  appreciated  that  the  per- 
son seen  is  in  a  peril  which,  demands  an  effort  to  save  him. 
I  do  not  say  we  may  hold,  as  matter  of  law,  that  the  peril  of 
this  defendant  was  not  appreciated  in  time,  but  do  contend 
that,  at  the  least,  it  was  a  question  for  the  jury  w^hether  the 
employees  of  defendant,  after  seeing  plaintiff  and  appreci- 
ating that  he  was  in  a  place  of  x>eril,  still  made  no  effort  to 
save  him,  when  reasonable  effort  might  or  would  have  done 
so.  I  agree  that  the  error  in  the  instruction  was  without 
prejudice  if  we  may  hold,  as  matter  of  law,  not  only  that  the 
plaintiff  was  seen  in  ample  time  to  be  protected,  but  that, 
after  he  was  seen,  and  it  was  appreciated  he  was  in  danger, 
no  reasonable  care  was  used  to  avert  that  danger.  I  base 
my  dissent  from  the  holding  that  this  error  was  without 
prejudice  upon  the  one  proposition  that  we  cannot  hold  this* 
essential  element  to  be  established  as  matter  of  law. 

5-b 
It  is  not  as  clear  to  me  as  I  could  wish,  but  I  think  it 
may  be  gathered  from  the  majority  opinion  that  this  error 
in  charging  was  without  prejudice  for  the  further  reason 
that  plaintiff  was,  as  matter  of  law,  free  from  contributory 
negligence.  It  seems  to  me  the  record  demonstrates  it  was 
at  least  a  question  for  the  jury  whether  this  is  so.  Freedom 
from  such  negligence  was  directly  put  in  issue  by  the  peti- 


^  I 
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tion  and  answer.  The  last  statement  in  Instruction  8  diows 
that  the  presence  or  absence  of  contributory  n^ligence  was 
for  the  jury,  because  this  statement  charges  the  jury  what 
to  do  if  and  though  they  found  that  plaintiff  was  guilty  of 
sueh  n^ligence.  Instruction  9  advises  of  the  effect,  should 
it  be  found  that  there  was  contributory  negligence.  Other 
instructions  define  what  such  negligence  consists  of.  The 
entire  trial  theory  assumed  that  contributory  negligence 
was,  in  this  case,  a  jury  question.  The  error  aforesaid,  then, 
is  not  avoided  on  the  reasoning  that,  as  matter  of  law,  there 
was  no  contributory  n^ligence.  It  is  not  amiss  to  add  that 
if,  as  matter  of  law,  contributory  negligence  was  absent,  it 
was  misleading  to  inject  into  the  charge  an  instmcrtion 
which,  whether  abstractly  right  or  erroneous,  had  no  busi- 
ness in  a  suit  where  contributory  negligence  was  absent. 
Such  an  instruction  was  due  only  to  define  what  would  avoid 
contributory^  negligence.  It  should  not  have  been  given  at 
all  if  there  was  no  such  negligence  to  avoid.  I  would  re- 
verse. 


Neola  Elbvai'or  Company,  Appellee,  v.  J.  W.  Kruckman, 

Appellant. 

OOKTRAOTS:     Bequisites    ajid   Validity — Oonsid^ratton— 'Mntnali^. 

1  An  agreement  in  writing,  by  the  terms  of  which  one  party  fonys 
and  the  other  sells  a  definite  quantity  of  corn,  to  be  delivered 
at  a  certain  place  before  a  specific  date,  signed  by  the  parties  to 
be  bound,  is  supported  by  a  go©d  consideration,  and  is  not  void 
for  want  of  mutuality. 

CONTRAOTS:    BequlslteB  and  Validity — Mutuality  not  PwrUayd  by 

2  Privileges  to  One  Party.  Contracts  are  not.depriyed  of  mutuality 
simply  because  one  party  thereto  is  granted  privileges  not  given 

to  the  other,  as  their  obligations  need  not  be  mutual. 

FRAUDS,  STATUTE  OF:     Sale  of  Personal  Property— Oral  Mbdificar 

3  tion  of  Written  Oontract — ^Eztenslon  of  Time  of  Delivery.  An 
oral  agreement  extending  the  time  of  delivery  of  com  under  a 
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written  contract,  without  modifying  or  altering  the  written 
contract  or  Interfering  with  its  enforcement,  does  not  Involve 
any  question  of  the  statute  of  frauds. 

TBJAL:  Verdict— Verdicts  Contrary  to  Instractloiis— Faflore  to  Get 
4  Oan  as  Defense  to  Acceptance  of  Com.  The  verdict  in  favor  of 
the  huyer  was  not  contrary  to  an  instruction  that  the  huyer  was 
excused  from  taking  corn  only  on  grounds  excepted  in  the  con- 
tract, where  the  contract  provided  that  com  need  not  be  ac- 
cepted when  it  was  impossible  to  get  cars,  when  there  was  evi- 
dence to  sustain  the  claim  that  cars  could  not  be  secured. 

Appeal  fnyiii  Calhoun  District  Court. — E.  G.  Albert,  Judge. 

April  15,  1919. 

An  aetion  for  damages  on  account  of  the  allied  failure 
to  deliver  2,1(K)  bushels  of  com,  purchased  by  plaintiff  of 
defendant.  There  was  judgment  on  a  verdict  for  plaintiff. 
Defendant  appeals. — Affirmed. 

Healy  d  Thomas,  for  appellant. 

E.  C.  Stevenson,  for  appellee. 

S'lTcvENs,  J. — IMaiintiff  alleges  in  its  petition  that,  on 
February  13,  1917,  a  written  contract  was  entered  into  by  it 
with  defendant  for  the  purcha^ie  of  2,100  bushels  of  No.  3 
yellow  corn  at  the  agreed  price  of  91  cents  per  bushel,  to  be 
delivered  at  its  elevator  at  Adaza,  Iowa,  before  March  13, 
1917;  that  the  contract  provided  that,  "if  corn  is  not  deliv- 
ered within  the  time  specified,  contract  will  be  considei*ed 
open  until  Neola  Elevator  Company  notifies  seller  in  writing 
th«it  same  is  canceled.  Seller  agrees  not  to  refuse  to  deliver 
on  this  contract  in  ca^e  it  is  impossible  (on  account  of  car 
shortage,  embargo  or  breakdown  in  elevator)  for  Neola 
Elevator  Company  to  receive  grain  when  tendered."  It  is 
further  alleged  that,  on  account  of  shortage  of  oars  or  em- 
bargo on  same,  it  was  unable  to  receive  the  corn  before 
March  13,  1917;  that,  by  oral  agreement  with  defendant, 
the  time  for  delivery  was  several  times  extended;  that  plain- 
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tiff  notified  defendant  when  it  could  receive  the  corn,  and 
that  he  promised  to  deliver  the  same  as  soon  as  he  was  able 
to  do  so;  that  defendant  thereafter  again  orally  promised 
to  deliver  said  com,  but,  on  or  about  June  29th,  informed 
plaintiff's  representative  that  he  had  sold  it  at  Churdan,  and 
did  not  intend  to  deliver  it  to  plaintiff.  Defendant,  for  an- 
swer, following  a  general  denial,  admits  the  execution  of  a 
written  agreement,  and  avers  tliat  he  repeatedly,  prior  to 
March  ISth,  tendered  delivery  of  the  com  to  plaintiff,  who 
declined  to  receive  it,  and  specifically  denies  that  he  ever 
orally  agreed  to  an  extension  of  time  for  the  delivery  of  the 
corn.  At  the  conclusion  of  plaintiff's  evidence,  defendant 
moved  for  a  directed  verdict  upon  various  grounds,  which 
motion  the  court  overruled. 

Defendant  relies  for  reversal  upon  the  following  mat- 
ters: (a)  That  the  court  committed  error  in  refusing  to 
direct  a  verdict  in  defendant's  favor  upon  the  ground  that 
the  alleged  contract  is,  in  effect,  a  unilateral  contract,  and 
void  for  want  of  mutuality;  (b)  that  same,  as  shown  by  the 
evidence,  was  modified  and  superseded  by  an  oral  contract, 
not  enforcible  under  the  statute  of  frauds;  and  (c)  that  the 
verdict  of  the  jury  was  contrary  to  the  court's  instruction 
No.  4. 

I.  For  a  contract  to  be  mutual,  an  obligation  must  be 
thereby  imposed  upon  each  party  to  do,  or  permit  some- 
thing to  be  done,  in  consideration  of  the  act  or  promise  of 

the  other.  Unless  both  are  bound  by  the 
1.  Contracts:         contract,    neither   will    be   bound    thereby. 

requisites  and        -.«■       .^     ^i  ^  •      -^  •         j 

validity:  con-      Manifestly,  an  agreement  m  writing,  signQ^ 
tuaiity.  by  the  parties  to  be  bound,  by  the  terms  of 

which  one  party  buys,  and  the  other  sells, 
a  definite  quantity  of  grain,  at  a  stipulated  price,  to  be  de- 
livered at  a  certain  place  before  a  specified  date,  is  support- 
ed by  a  good  consideration,  and  is  not  void  for  want  of  mutu- 
ality.   Both  parties  are  l^dlly  bound  thereby,  the  one  to  de- 
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liver  the  grain  at  the  place  within  the  time  fixed,  and  the  oth- 
er to  receive  and  pay  the  agreed  price  therefor.  Elliott  on 
Contracts,  Sections  229-233;  Emersofi  v.  Pacific  C.  d  N.  P. 
Co.,  96  Minn.  1  (104  N.  W.  573) ;  Grove  v,  Hodges,  55  Pa. 
St.  504;  Hoagland  v.  Mxirray,  53  Colo.  50  (123  I'ac.  G04) ; 
Maccalum  Printing  Co,  v.  Gr(pphite  Carnp.  Co.,  150  Mo.  App. 
383  (130  S.  W.  836). 

By  the  contract  in  question,  plaintiff  acknowledged  the 
purchase  from  defendant  of  2,100  bushels  of  a  certain  grade 
of  corn,  and  agreed  to  pay  him  91  cents  per  bushel  therefor, 
upon  deliver}'  thereof  to  its  elevator  at  Adaza,  Iowa,  before 
March  13,  1917.  The  contract  was  signed  by  both  parties. 
By  it,  defendant  was  bound  to  deliver  the  specified  quantity 
of  com  at  the  place  and  within  the  time  designated,  and 
plaintiff  was  bound,  upon  receipt  tiiereof,  to  pay  the  stip- 
ulated price  therefor. 

But  it  is  contended  by  counsel  for  appellant. that  the 
purchase  clause  of  the  contract  is  deprived  of  mutuality  of 
obligation  by  the  following  provision  thereof: 

"If  corn  is  not  delivered  within  the  time 
2.  Contracts:         specified,   the  Contract   will   be  considered 
vlaldfty?  mS-      open  until  Neola  Elevator  Company  notifies 
Btroyed  by  priv- '  Seller  in  writing  that  same  is  canceled.    Sell- 
party,  er  agrees  not  to  refuse  to  deliver  on  this 

contract  in  case  it  is  impossible  (on  account 
of  car  shortage,  embargo  or  breakdown  in  elevator)  for  Ne- 
ola Elevator  Company  to  receive  grain  when  tendered." 

Objection  to  the  admissibility  of  the  contract  was  in- 
terposed by  defendant  when  it  was  offered  in  evidence,  upon 
the  ground  here  urged,  and  his  motion  for  a  directed  verdict 
was  in  part  based  thereon.  The  court  submitted  the  case  to 
the  jury  upon  the  theory  that,  if  defendant  ofltoed  to  de- 
liver the  com  to  plaintiff  before  March  18,  1917,  or  within  a 
reasonable  time  thereafter,  and  plaintiff  refused,  without 
justification  or  excuse,  upon  the  grounds  specified  in  the 
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contract,  to  receive  the  same,  it  could  not  recover.    The  in- 
structions are  not  complained  of  in  argument. 

« 

Contracts  .are  not  deprived  of  mutuality  simply  because 
one  party  thereto  is  granted  privileges  not  given  to  the  oth- 
er. Their  obligations  need  not  be  equal.  The  contract  in 
question  contained  mutual  promises  and  imposed  mutual 
obligations,  and  is  not,  therefore,  without  consideration,  or 
void  for  want  of  mutuality. 

II.    No    question    of    the    statute    of 

3.  Frauds,  stat-      frauds  is  involved  upon  this  appeal.    An  oral 
peraonai  m-op?'    agi'ecnient  extending  the  time  for  the  deliv- 

erty :  oral  mod-  ,   . ,  , .  ,         x      j.i  •  ■» •  •_ 

iflcation  of  cry  of  the  corn  did  not  otherwise  modify  or 

tract  :exten-        alter  the  Written  contract,  and  in  no  way 

Hion  of  time  of 

delivery.  interfered  with  the  enforcement  of  the  tenns 

thei'eof.    Cox  &  Shelley  v.  Carrell  d  Co,,  6 
Iowa  350;  Brown  v,  SJiarkey,  93  Iowa  157. 

III.  Appellant's  contention  that  the  verdict  of  the  jury 
was  contrary  to  the  fourth  instruction  is  based  upon  the 
thought  that  the  provisions  of  the  contract  quoted  excuse 

the  plaintiff  from  receiving  the  corn,  if  at 

4.  Trial:  v«r-         all,  oiilv  upon  the  grouuds  therein  specified, 

diet :    vordlctB  '  »        t  &  f  f  , 

contrary  to  In-    and  8ii('h  was  the  purport  of  the  instruction  ; 

structions :  . 

failure  to  set      whereiis  appellant  claims  that  ^  the  reason 

cars  as  defense  ^* 

of  corn!*^*°^^  assigned  by  the  agent  in  charge  of  the  ele- 
vator for  not  receiving  the  com  prior  to 
March  13th  was  that  the  elevator  was  full.  The  witness, 
however,  further  testified  that  this  condition  was  due  to  a 
shortage  of  cars.  The  jury  could  well  have  found  from  the 
evidenc^e  that  plaintiff  did  not  receive  the  corn  because  it 
was  impossible  to  obtain  cars  with  which  to  ship  grain  and 
make  room  therefor.  The  verdict  is  not,  therefore,  contrary 
to  the  instruction.  As  we  find  no  error  in  the  record,  the 
judgment  of  the  court  below  is — Affirmed. 

Ladd,  C.  J.,  Evans  and  Gaynor,  JJ,  conrur. 
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Northern  Gravel  Company,  Appellant,  v.  Muscatine  North 

&  South  Railway  Company,  Prank  E. 

Hoopes,  Intervener,  Appellees. 

OABBIEBS:  Facilities  Furnished — ^Discriminations — ^Allowing  Use  of 
1  Spur  Track  by  Shipper.  Where  a  railway  company  has  con- 
structed a  spur  track  for  the  convenience  of  shippers,  it  can- 
not grant  to  a  particular  shipper,  as  against  other  shippers,  the 
exclusive  right  to  use  such  track,  as  the  same  would  be  in  viola- 
tion of  Section  2125,  Code  Supp.,  1913,  forbidding  discrimina- 
tions; and  such  a  contract,  when  made,  is  void. 

PARTIES:  Intervention — ^Bight  to  Interveina.  An  owner  of  land 
2  along  a  spur  track,  who  has  sold  part  of  the  same,  with  an  agree- 
ment to  defend  his  grantees  in  the  use  of  switch  tracks,  has  such 
an  interest  as  to  be  allowed  to  intervene  in  a  suit  brought  by 
another  shipper,  seeking  to  restrain  the  railway  company  from 
allowing  the  use  of  the  track  by  other  shippers. 

Appeal   from   Muscatine   District   Court. — A.    P.   Barker, 

Judge. 

April  15,  1919. 

The  opinion  sufficiently  states  the  ease. — Affirmed. 

J.  Q.  Ka/ntmerer  and  E.  F.  Richmurni^y  for  appellant. 

Jayne  d  Hoffman  and  J.  F.  Devitt,  for  appellees. 

Weaver,  J. — The  defendant  company  owns  and  oper- 
ates a  line  of  railroad  in  Muscatine  Oountv  in  this  state. 
At  the  place  under  consideration,  the  company's  right  of 
way  and  track  extend  from  the  southwest  to  the  northeast, 
as  indicated  by  the  line  A  B  O  on  the  following  plat. 

The  land  lying  along  and  to  the  east  of  the  railway  has, 
for  many  years,  been  very  largely  devoted  to  the  raising  of 
melons  and  other  garden  products.  In  the  year  1899,  the 
owners  of  these  lands,  or  some  of  them,  desiring  more  con- 
venient shipping  facilities,  entered  into  an  arrangement  with 
the  railroad  compa.ny  by  which,  in  consideration  of  the  con- 
struction and  maintenance  of  a  switch  or  spur  track  from 
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its  maiQ  lioe  at  B  southward  to  a  point  at  or  near  E,  they, 
the  landowners,  undertoc^  to  and  did  furnish  and  grade  tbe 
right  of  way  therefor.    Tlie  track  was  laid  by  the  company, 


and  since  thflt  time  has  been  quite  largely  used,  especially 
in  the  summer  seasou,  for  loading  and  shipping  out  the 
produce  of  the  neighborhood,  as  well  as  for  the  delivery  of 
other  freight  from  outside  sources  to  that  portion  of  tbe 
public.  This  switch  line  between  the  points  mentioned  is 
generally  spoken  of  in  the  record  as  the  "Habn  Switch." 
As  originally  constructed,  it  extended  from  B  straight 
south,  a  little  more  than  a  half  mile,  to  H,  where  it  curved 
a  sbort  distance  east  to  or  near  the  highway  PEG,  known 
as  the  "Stewart  Road."  About  the  year  1911,  the  railway 
company  extended  the  track  from  the  Hohn  switdi  at  H 
directly  south  to  D,  and  used  the  entire  line  from  B  to  D 
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for  the  handling  of  large  quantities  of  sand  and  gravel  for 
the  ballasting  of  its  main  track  and  other  purposes.  In  the 
year  1914,  one  Boynton,  being  the  owner  of  a  sand  pit  on 
the  tract  marked  X  Y  F  D,  entered  into  a  written  contraxjt 
with  the  railroad  company,  by  which  he  undertook  to  con- 
struct and  make  ready  machinery  and  other  fadlities  of  a 
prescribed  capacity  for  operating  the  sand  pit  and  loading 
its  product  on  cars  to  be  furnished  by  the  company.  In  con- 
sideration of  the  covenants  on  Boynton's  part,  the  company 
agreed  ''to  maintain  and  operate  the  said  side  track  from 
its  main  line  to  the  pit,  with  necessary  turnouts,  switches, 
and  connections."  It  was  by  the  contract  further  provided 
that: 

"These  tracks  shall  be  for  the  exclusive  use  of  the  second 
party  (Boynton)  or  his  assigns^  except  that,  in  the  event 
the  first  party  (railroad  company)  can  locate  an  industry 
or  industries  on  or  along  the  same  between  the  main  line 
connection  and  the  present  switch  to  the  icehouses,  the  sec- 
ond  party  shall  make  no  objection  thereto,  always  provided 
that  such  industry  shall  not  be  a  competitor  of  the  first 
party,  and  that  the  business  thereto  and  therefrom  shall  be 
handled  so  as  not  to  interfere  with  the  business  to  or  from 
the  gravel  pit.  ♦  •  ♦  The  lessor  shall  have  the  privilege 
of  loading  any  farm  produce  on  the  line  from  the  icehouses 
to  the  gravel  pit.'* 

The  icehouses  referred  to  were,  as  we  understand  the 
record,  at  the  southern  terminns  of  the  Hahn  switch,  at  E. 
There  was  also  built  at  the  same  point  a  warehouse  for  the 
storage  of  goods.  In  consideration  of  these  and  other  priv- 
il^es,  which  we  will  not  extend  this  opinion  to  mention  at 
large.  Boynton  undertook  to  pay  to  the  railroad  company, 
'<as  rental  for  the  use  of  the  said  side  tracks,  switches,  and 
connections  at  the  pit,  the  sum  of  f  1,080  yearly,"  also  cer- 
tain switching  and  transportation  charges,  and  to  furnish 
for  such  transportation  a  certain  mininiTim  of  carloads  of 
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the  product  of  his  pit.    The  contract  provided  for  its  con- 
tinuance for  a  term  of  six  years. 

Returning  now  to  the  matter  of  the  Hahn  switch  and  its 
original  construction,  it  appears  that  its  terminus  at  or 
near  the  Stewart  road  was  upon  the  land  of  one  Hoopes. 
As  did  other  landowners,  Hoopes  conveyed  the  right  of  way 
to  the  company.    The  deed  therefor  provided  that  such  right 
of  way  was  to  be  used  for  a  switch  or  side  track  for  the  pur- 
pose of  receiving,  transporting,  and  unloading  freight,  and 
that  the  title  so  conveyed,  should  revert  to   the  grantor, 
should  the  switch  thereafter  be  abandoned.     This  switch 
from  the  main  line  to  the  Stewart  rooxl  has,  at  all  times  since 
its  construction,  been  maintained  and  used  as  a  side  track 
or  convenience  for  the  shipment  of  the  products  of  the  lands 
of  that  neighborhood,  and  for  the  delivery  to  the  landown- 
ers of  fertilizers,  feed,  and  other  supplies.    In  the  more  re- 
cent years  of  that  period,  the  volume  of  business  of  that 
character  has  diminished,  but  it  has  never  been  al>andoned, 
and  the  company  has  at  all  times  continued  such  possession, 
maintenance,  and  use  of  the  track.     Hoopes,  the  grantor 
above  mentioned,  is  now  dead,  and  the  intervener  in  this 
action,  as  one  of  his  heirs,  has  suoceeded  to  the  title  to  the 
land.    On  this  land  is  another  sand  and  gravel  pit,  and  from 
time  to  time  after  the  construction  of  the  Hahn  switch,  and 
beginning  before  the  extension  of  the  track  to  the  Boynton 
pit,  sand  and  gravel  had  been  shipped  by  Hoopes  or  by  other 
landowners  of  that  neighborhood  over  the  Hahn  switch  to 
points  on  the  main  line.    The  Hoopes  switch  was  not  so  sit- 
uated as  to  permit  of  direct  loading  upon  the  cars,  and  the 
product  was  hauled  to  the  track  by  wagons.    These  ship- 
ments were  not  very  great,  but  were  made  in  carload  quan- 
tities, and  continued  for  such  length  of  time  as  to  afford 
material  bearing  upon  the  question  of  the  mutual  under- 
standing by  the  company  and  the  public  at  that  point  con- 
cerning the  purpose  and  use  for  which  the  switch  track  was 
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provided.  In  1914,  and  after  the  making  of  the  contract 
between  the  company  and  Boynton,  the  company,  under  an 
arrangement  of  some  kind  with  Hoopes,  extended  the  "spur" 
end  of  the  Hahn  switch  across  the  Stewart  road  and  further 
into  the  laud  owned  by  Hoopes.  The  record  at  this  point 
is  neither  clear  nor  definite,  but  we  may  assume  that  this 
extension  was  made  to  facilitate  the  shipment  of  sand  and 
gravel  from  the  Hoopes  pit,  and  with  the  intent  and  pur- 
pose to  haul  such  product  over  the  said  Hahn  switch  to  the 
main  line.  Hoopes  thereafter  sold  or  entered  into  contract 
to  sell  his  pit  to  other  parties,  and  by  the  terms  of  his  con- 
tract he  warranted  or  covenanted  that  the  extension  of  the 
"melon  9i)ur  track'^  to  said  pit  had  been  lawfully  plained 
there,  and  he  undertook  to  defend  his  grantees  in  the  free 
and  unrestricted  use  thereof  for  a  period  of  five  years.  It 
should  also  be  said  that  Boynton,  who  entered  into  the  con- 
tract with  the  company  for  the  southern  extension  of  the 
switch,  has  since  transferred  all  his  right  and  title  to  the 
Northern  Gravel  Company,  a  corporation  of  which  he  is 
president.  Before  the  commencement  of  this  action,  the 
plaintiff  gave  notice  to  the  railroad  company  of  its  claim  to 
the  exclusive  use  of  the  entire  switch  from  its  pit  to  the 
main  line,  for  the  transportation  of  sand  and  gravel,  and 
objected  to  the  use  of  the  Hahn  switch  for  the  shipment  of 
such  products  from  the  Hoopes  pit. 

Thereafter,  this  action  was  b^^n  in  equity  to  confirm 
and  establish  plaintiff's  alleged  right  to  exclude  all  competi- 
tors in  its  line  of  business  \from  the  use  of  the  switch,  and 
to  enjoin  the  railway  company  from  hauling  or  transport- 
ing over  said  switch  the  product  of  any  sand  or  gravel  pit 
other  than  plaintiff's. 

The  defendant  railway  company"  denies  that  the  con- 
tract with  plaintiff  does  or  was  intended  to  give  the  plain- 
tiff any  exclusive  or  superior  right  in  the  use  of  that  part  of 
the  track  known  as  the  Hahn  switch.    Hoopes  also  inter- 
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venes,  alleging  that  the  Ilahn  switch  is  and  waa  a  part  of 
the  defendant's  railway  system,  and  as  «uch  is  open  to  the 
use  of  the  public,  and  especially  of  that  portion  of  the  public 
owning  and  using  the  land  in  that  vicinity.  He  also  claimB 
that  the  terms  of  the  convefyance  by  his  father  of  the  right 
of  way  insured  to  said  grantor,  and  to  the  intervener,  as  his 
heir  and  successor  in  title,  an  indefeasible  right  to  ship  the 
product  of  his  lands  (including  sand  and  gravel)  over  said 
switch,  and  that  the  railway  company  was  and  is  without 
right  or  authority  to  exclude  him  from  su-ch  use,  or  to  grant 
a  monopoly  of  its  use  to  the  plaintiff  or  to  Boyuton. 

On  trial  to  the  court,  the  testimony  developed  the  facts 
substantially  as  we  have  stated  them.  The  <;ourt  denied  the 
demand  for  relief,  dismissed  the  bill,  and  from  this  decree 
plaintiff  appeals. 

I.    The  admitted  or  well  proved  facts  in  the  case  dear- 
ly demonstrate  the  correctness  of  the  conclusion  reached  by 
the  court  below.    That  the  original  Hahn  switch  was  con- 
structed for  the  use  and  -convenience  of  the 
1.  cabribrs:  fa-      puWir  and  the  railway  company  in  receiv- 
ed":"di8crimiM-    iDg,  discharging,  and  transporting  freight, 
ure*of*^8pup°^     is  not  oi)en  to  reasonable  doubt.    It  is  true, 
per.     ^  "  P      perhaps,  that  it  did  not  serve  a  very  large 

section  of  the  public,  but  it  was  suflSciently 
large  and  its  needs  for  shipping  facilities  for  marketing  its 
products  and  for  the  receipt  of  such  freight  as  it  required 
were  suflSciently  great  to  induce  the  company  to  stimulate 
and  promote  the  business  by  providing  this  accommodation. 
That  some  of  the  people  thus  to  be  benefited  asked  for  the 
switch,  and  that  others  contributed  the  right  of  way  or  gave 
their  services  in  grading  the  track  bed,  only  strengthens  the 
inference  or  presumption  of  its  public  character  which  may 
fairly  be  drawn  from  the  manner  of  its  use  after  its  con- 
struction. The  fact  that  its  terminus  was  upon  a  public 
road,  where  conveniences  for  loading  and  unloading  were 
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afforded ;  that  icehouses  and  a  grain  warehouse  were  located 
there;  that  the  company  there  received  and  carried  what- 
ever freight  was  offered,  and  there  delivered  more  or  less 
freight  shipped  by  residents  of  the  neighborhood,  is  shown 
without  substantial  dispute.  The  further  fact  that,  owing 
to  various  causes,  this  general  business  has  been  diminished 
to  small  proportions,  has  no  tendency  to  show  that  the 
switch  has  lost  its  public  character,  or  to  vest  in  tbe  railway 
company  the  right  to  refuse  legitimate  business  offered  to 
it  at  that  point,  and  grant  to  a  single  individual  the  ex- 
clusive use  of  the  track,  or  to  bind  itself  to  operate  such 
track  for  the  benefit  of  such  individual  only.  Code  Supple- 
ment, 1913,  Section  2126. 

For  the  purposes  of  this  case,  it  may  be  admitted  that, 
under  appropriate  circumstances,  a  railway  common  carrier 
may  construct  or  make  use  of  a  prira/te  track  connecting 
its  line  with  a  factory  or  other  business  concern,  without 
giving  such  connecting  link  a  public  character.  But  nothing 
of  that  kind  is  here  presented,  unless  such  private  character 
may  be  attributed  to  the  extension  track  from  H  on  the 
Hahn  switch  to  the  plaintiff's  pit  at  D.  That  track  and  its 
use  are  not  here  in  controversy.  But  the  original  track  was 
designed,  conceived,  constructed,  used,  and  its  public  char- 
acter determined,  long  before  the  contract  on  which  plaintiff 
relies  wai?  made.  Let  us  suppose  that,  instead  of  improving 
the  pit  at  D,  plaintiff  had  acquired  title  to  one  located  di- 
rectly on  the  HaJin  switch, — for  example,  at  H, — and  had 
then  secured  from  the  railroad  company  an  agreement  to 
operate  that  switch  for  the  benefit  of  plaintiff's  business 
alone,  and  to  exclude  from  such  use  all  other  dealers  and 
shippers.  It  is  quite  unthinkable  that,  in  such  case,  the 
right  or  power  of  the  company  to  grant,  or  the  right  of  the 
plaintiff  to  acquire,  such  exclusive  use  of  the  switch,  and 
divest  it  of  the  public  character  which  it  bad  borne  for  many 
years,  would  have  the  santrtion  or  approval  of  any  court. 

Vol.  185  Ia.— 80 
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If  not,  then  no  greater  advantage  can  be  secured  to  it  by 
the  expedient  of  going  beyond  the  terminus  of  the  old  switdi 
for  the  site  of  its  plant,  and  then  extending  the  track  to  its 
door. 

IJ.  Whether  the  contract  between  plaintiff  and  the 
railway  company  was  intended  to  give  the  former  the  ex- 
clusive advantage  it  claims,  is  a  matter  of  dispute  in  tke 
testimony  of  witnesses  and  ailments  of  counsel.  The  trial 
court  held  to  the  theory  that  such  was  the  intention  of  the 
parties,  but  was  of  the  opinion  that  the  contract  was,  to 
that  extent,  void.  As  w^e  agree  with  the  view  that  the  com- 
pany was  without  power  to  grant  the  alleged  exclusive  rights 
in  the  use  of  the  switch,  it  is  unnecessary  for  us  to  go  further 
into  the  construction  of  the  agreement. 

III.  Counsel  for  appellant  argue  very  earnestly 
against  the  right  of  Hoopes  to  intervene  in  this  action.  That 
Hoopes  was  directly  interested  in  the  subjeet-ma;tter  of  the 

controversy   between   plaintiff  and  defend- 

2.  Parties  :  Inter-    ant,  seems  to  be  very  apparent.    He  was  the 

to^interVene.       owner  of  land,  the  use  and  value  of  which 

might  reasonably  be  affected  by  a  decision 
affirming  the  right  of  the  railway  company  to  grant  the  ex- 
clusive use  of  the  switch  to  the  plaintiff.  He  had  sold  a 
sand  or  gravel  pit  on  hi«  premises,  and  agreed  to  defend  his 
grantees  in  their  right  to  the  use  of  the  switch  for  the  ship- 
ment  of  their  product,  and  he  was  very  materially  interested 
in  the  decision  whether  the  railway  company  should  be  or 
could  be  enjoined  from  handling  such  freight.  True,  not 
having  been  made  a  party,  such  decision  might  not  have 
bound  him  as  an  adjudication ;  but,  if  contrary  to  his  con- 
tention, it  would  prove  a  serious  handicap  in  a  subsequ^t 
action  by  or  against  him.  The  chief  purpose  of  allowing 
intervention  in  any  case  is  to  avoid  multiplicity  of  actions, 
and  to  give  the  court  a  comprehensive  view  of  all  the  angles 
of  the  controversy  and  of  the  manner  in  which  its  findinp 


k. 
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will  affect  all  the  parties  in  interest.  We  are  disposed  to 
hold  that,  aa  to  that  portion  to  which  he  still  holds  title,  as 
well  as  to  the  other  portions  which  he  has  agreed  to  protect 
in  the  use  of  the  switch,  he  was  entitled  to  intervene,  and 
the  court  did  not  err  in  so  deciding. 

We  do  not  undertake  any  review  of  the  authorities  cited. 
Their  general  correctness  may  be  conceded.  None  of  them 
justifies  any  departure  from  the  elementary  principles,  to 
say  nothing  of  the  provision  of  our  statute  which  forbids 
discrimination  by  a  railway  carrier,  and  requires  it  to  af- 
ford equal  advantages  to  its  patrons  in  the  use  of  its  trans- 
portation fadlities.  Code  Supplement,  1913,  Section  2125; 
33  Cyc.  637;  Rohy  v.  State,  76  Neb.  450  (107  N.  W.  766) ; 
Bedford,  etc,  Co.  v.  Oman,  115  Ky.  369  (73  S.  W.  1038). 

The  decree  below  is  both  equitable  and  just,  and  it  is — 
Affirmed. 

Ladd,  C.  J.,  Evans  and  Stevens,  JJ.,  concur. 


L.  R.  Zbck,  Appellant,  v.  Samubl  R.  Bowbbs,  Appellee. 

BBOKEBS:    Dutlee  of  Broken — ^Bad  Faith  of  Agent    An  Agent  who 

1  was  employed  by  the  owner  of  a  moving  picture  machine,  and 
who,  by  his  false  statements,  induced  the  purchaser  found  by 
the  owner  to  abandon  the  deal  which  would  otherwise  have  been 
made,  is  liable  for  any  damages  resulting  thereffrom  to  the  owner. 

BBOKEBS:    Duties  of  Br<Aer9— Prevention  of  Sal»— SLander  of  Title 

2  — ^Malice.  Where  an  agent  employed  to  find  a  buyer  for  a  mov- 
ing picture  machine  is  sued  by  the  owner  on  the  alleged  grounds 
that  the  agent  prevented  a  sale  to  a  purchaser,  by  false  state- 
ments that  the  owner  was  not  able  to  give  the  purchaser  a  good 
title,  it  is  immaterial  whether  the  agent  was  actuated  by  malice, 
or  whether  the  alleged  false  representations  would  be  technically 
sufficient  to  sustain  an  action  for  slander  of  title. 

PLEADIKO:    Amendments — Oonforming  Pleading  to  Proof.    Where 

3  the  parties  treated  the  pleading  as  presenting  a  Jury  question, 
and  an  allegation  of  malice,  made  in  an  amendment,  did  not  call 
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for  any  evidence  in  addition  to  what  had  been  offered,  a  request 
to  be  allowed  to  file  such  amendment  should  have  been  granted, 
and  its  refusal  was  prejudicial  error. 

Appeal   from   Polk   District    Court. — Hubert   UTrraffiACK, 

Judge. 

Apbil  15,  1919. 

Action  at  law  to  recover  damages.  The  facts  are  stated 
in  the  opinion.  Trial  to  a  jury,  and  directed  verdict  for  de- 
fendant.   Plaintiff  appeals. — Reversed  aaid  remanded. 

John  McLennan  and  H.  F.  Zeuch,  for  appellant. 

MoHenry  d  Bouoers^  for  appellee. 

Weaver,  J. — Plaintiff  alleges  that,  being  the  owner  of 
a  certain  moving  picture  outfit,  which  he  desired  to  sell,  he 
engaged  the  defendant  as  his  agent  to  assist  in  finding  a  pur- 
chaser;  that  thereafter,  plaintiff  by  his  own  effort  found  a 
purchaser,  one  Kirkwood,  who  agreed  to  purchase  the  prop- 
erty for  $1,000,  on  condition  that  plaintiff  made  proper  show- 
ing of  good  title.     He  further  alleges  that  Kirkwood  was 
ready,  able,  and  willing  to  complete  the  purchase  and  pay 
the  price,  but  was  prevented  from  so  doing  by  the  wrongful 
interference  of  defendant,  who  represented  to  said  Kirkwood 
that  he  (defendant)  was  the  owner  oif  the  property,  or  of  a 
lien  thereon  to  the  amount  of  several  hundred  dollars,  and 
that  plaintiff  was  not  able  to  give  a  purchaser  a  good  title: 
that  said  statements  and  representations  were  false,  and 
known  by  the  defendant  to  be  false,  but  served  to  deter  Kirk- 
wood from  proceeding  further  in  the  matter.    It  is  further 
alleged  that  plaintiff  thereafter  sold  and  disposed  of  the 
property  at  the  best  obtainable  price,  which  was  materially 
less  than  Kirkwood  had  agreed  to  pay  and  would  have  paid, 
but  for  defendant's  wrongful  interference;  and  a  recovery 
of  damages  because  of  such  wrong  is  demanded.    In  a  sec- 
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ond  count;  the  plaintiff  restates  his  cause  of  action,  omit- 
ting therefrom  the  allegation  of  the  defendant's  agency. 

The  defendant  denies  the  plaintilTs  claim,  and  sets  up 
a  counterclaim  for  {80  on  account  of  commissions  alleged 
to  have  been  earned  by  defendant  in  u  prior  transaction. 
The  counterclaim  is  admitted. 

The  issues  were  tried  to  a  jury.  Before  the  cause  was 
submitted;  plaintiff  asked  leave  to  amend  his  petition,  to 
cure  an  alleged  oversight  therein,  by  inserting  words  to  the 
effect  that  the  alleged  wrongful  act  or  representation  by  the 
defendant  was  miilicious.  This  application  was  denied  by 
the  court,  which  thereupon  sustained  defendant's  motion  for 
a  directed  verdict  in  his  favor,  and  judgment  was  entered 
accordingly. 

The  questions  presented  for  our  consideration  may  be 
stated  as  follows:  (1)  Upon  the  issues  as  made  by  the  first 
count  of  the  petition  and  the  answer  thereto,  did  plaintiff 
make  a  case  on  which  he  was  entitled  to  go  to  the  jury?  (2) 
Did  the  court  err  in  overruling  plaintiff's  application  for 
leave  to  amend  his  petition? 

T.  Taking  up  the  first  inquiry,  it  appears  that  defend- 
ant had  actc^d  as  agent  for  plaintiff  in  a  transaction  or  trade 
by  which  the  latter  acquired  the  moving  picture  outfit,  and 

plaintiff  swears  that,  at  or  about  the  time  of 
1.  brokijbs  :  dn-      that  deal,  he  asked  defendant  to  find  him 

ties  of  brokers  :  ' 

SSwit  *'^'*  ^'  ^  buyer  for  that  property,  and  that  defend- 
ant responded  that  he  would  have  no  troii^ble 
in  doing  so.  The  witness  further  says  that  the  matter  was 
thereafter  frequently  discussed  by  them,  and  defendant 
''kept  telling  me  he  had  some  party  coming  in  a  few  daye.^' 
If  the  jury  believed  this  evidence,  it  would  have  been  justi- 
fied in  finding  that  defendant  had  undertaken  to  act  as 
plaintiff's  agent,  and  as  such,  he  was  bound  in  good  faith  to 
aid  and  assist,  so  far  as  he  honestly  could,  in  making  a  sale 
of  the  property ;  and  if  he  not  only  failed  to  do  so,  but  by 
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false  statements  induced  a  purchaser  found  by  plaintiff  to 
abandon  the  deal,  and  thus  prevented  a  sale  which  would 
otherwise  have  been  made,  he  is  clearly  liable  for  the  dam- 
ages, if  any,  resulting  therefrom  to  the  plaintiff.     There  is 
also  evidence  tending  to  show  that  the  purchaser  was  ready, 
able,  and  willing  to  buy,  but  was  deterred  therefrom  by  de- 
fendant's representations.     Under  such  cir- 
2.  BBOKaas :  du-      cumstanoes,  we  think  it  immaterial  whether, 
el? :  prevention    in  the  absence  of  an  all^ation  and  proof  of 
2f  mie :  ma'ifcS'.    defendant's  agency,  his  allied  false  repre- 
sentations would  be  technically  sufficient  to 
sustain  an  action  for  slander  of  title.    In  short,  the  petition 
in  its  original  form  sufficiently  alleges  a  cause  of  action,  and 
there  was  testimony  tending  to  support  the  same,  sufficient 
to  take  that  issue  to  the  jury. 

Moreover,  under  the  issues  as  joined,  we  think  the  omis- 
sion to  allege,  iij  express  terms,  that  defendant  acted  mali- 
ciously was  not  sUch  a  defect  as  to  defeat  his  right  of  re- 
covery, as  a  matter  of  law.  In  other  words,  his  liability  for 
breach  of  duty  as  an  agent  depends  in  no  manner  upon  the 
question  of  malice. 

II.  Did  the  trial  court  err  in  refusing  plaintiff  leave 
to  amend  his  petition? 

Our  statute  providing  for  amendments  to  pleadings  is 

very  liberal,  and  the  rule  so  provided  has 

3  plbadino:  ^^^  very  liberally  construed  by  the  courts. 

?SffomfS[^  ■       Amendments  pertinent  to  the  matter  in  con- 

piw)f!°*  ^^        troversy  are  very  frequently  allowed  after 

the  close  of  the  testimony,  and  even  after 
verdict ;  and  it  may  be  said  that  the  right  to  amend  is  the 
rule,  and  its  denial  is  an  exception,  applied  only  where  there 
is  a  clear  lack  of  diligence  by  the  party  asking  leave,  or 
where  it  is  evident  that  its  allowance  will  not  tend  to  pro- 
mote the  ends  of  justice.  In  this  case,  as  we  have  already 
noted,  plaintiff  stated  his  cause  of  action  in  two  counts.    In 
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the  first  count,  Be  set  up  the  allied  agency  of  the  defend- 
cint  and  his  wrongful  interference  in  the  deal  with  Kirk- 
wood.  In  the  second  count,  he  omitted  the  allegation  of 
agency,  but  otherwise  restated,  in  substance,  the  matter  of 
the  first  count.  Our  discussion  in  the  first  paragraph  of 
this  opinion  has  special  reference  to  the  issues  joined  upon 
the  first  count  of  the  petition,  and  the  conclusion  is  reached 
that  an  allegation  of  malice  on  defendant's  part  is  not  essen- 
tial to  the  statement  of  a  cause  of  action,  and  that  there  was 
sufiident  evidence  to  require  its  submission  to  the  jury.  Con- 
struing the  claim  stated  in  the  second  count  as  alleging  a 
slander  of  title,  the  defendant  made  the  point,  and  the  court 
sc^enis  to  have  held,  that  allegation  and  proof  of  malice  were 
essential  to  a  recovery  of  damages.  Assuming,  for  the  pur- 
poses of  this  appeal,  the  correctness  of  the  legal  proposition 
so  made,  it  is  at  least  doubtful  whether  the  allegation  in  the 
original  pleading  that  defendant's  representations  to  Kirk- 
wood  were  false,  and  known  by  him  at  the  time  to  be  false, 
is  not,  in  substance  and  effect,  an  allegation  of  malice.  It  is 
unnecessary,  however,  to  so  hold  at  this  time;  for  the  ap- 
pellee, yielding  to  the  view  of  the  court  in  that  respect,  then 
offered  to  amend  by  inserting  the  necesBary  clause  in  his 
petition,  but  the  offer  was  denied.  In  so  ruling,  the  court 
erred.  We  have  often  held,  for  example,  that,  while  an  al- 
legation of  due  care  by  the  plaintiff  is  essential  to  the  state- 
ment of  a  complete  cause  of  aiction  in  a  negligence  case,  yet, 
where  su<ch  allegation  is  omitted,  and  the  parties  proceed  to 
a  trial  without  any  advantage's  being  taken  of  the  omission, 
the  plaintiff  will  be  permitted  to  amend,  at  the  close  of  the 
evidence,  to  conform  the  pleading  to  the  evidence  adduced. 
We  see  no  good  reason  why  the  same  reasonable  rule  should 
not  be  applied  here.  The  parties,  plaintiff  and  defendant, 
each  treated  the  pleadings  as  presenting  jury  issues,  and 
each  offered  and  introduced  evidence  in  support  of  their  re- 
spective claims.     So  far  as  is  sugge^ed  by  the  record,  the 
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allegations  of  malice  made  in  the  amendment  did  not  call  for 
any  evidence  in  addition  to  what  had  been  offered.  De- 
fendant's counsel,  while  saying  that  his  client  had  left  the 
court  on  the  supposition  that  the  testimony  had  been  closed, 
made  no  claim  or  showing  that  he  desired  further  time,  or 
that  he  had  any  other  testimony  in  reserve;  and,  had  such 
objection  been  made,  we  must  assume  that  the  court  would 
have  granted  i^easonable  time  for  its  presentation.  The  re- 
quest for  leave  to  amend  should  have  been  granted,  and  its 
refusal  was  prejudicial  error. 

For  the  reasojis  stated,  a  new  trial  must  be  granted. 
The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded. — Reversed  and  remanded. 

Ladd,  C.  J.,  Gaynob  and  Stevens,  JJ.,  concur. 


Francis  Bradley  et  al.,  Appellants,  v.  Francis  Bradlby  et 

al.,  Appellees;  Mary  Bradley  Logub  et  al.. 

Interveners,  Appellants. 

DEEDS:    Presoxnption  of  Title— -Sufficiency  of  Evldeace   to   Chrer- 

1  come.  The  presumption  ordinarily  obtaining,  that  the  bene- 
ficial ownership  is  in  the  holder  of  the  legal  title,  held,  in  a  suit 
to  declare  a  deed  void,  to  have  been  clearly  overcome  by  the  evi- 
dence. 

DEEDS:    Validity— Undue  Influence — ^Insnffloiency  of  Evidence.    Evl- 

2  dence  reviewed,  and  held  insufficient  to  show  undue  influence  in 
obtaining  a  deed. 

DEEDS:    VaJldity— Undue   Influence — ^Inoon^^etency  of  Evidence — 

3  Statements  of  Grantor.  Testimony  of  a  witness  that  the  grantor 
in  a  deed  stated  ''that  they  tortured  him  ^o,  they  wanted  him 
to  sign  a  will  and  sign  over  everything  to  them,"  was  incompe- 
tent, and  entitled  to  no  weight  as  evidence  of  undue  influence, 
in  an  action  to  declare  a  deed  void. 

DEEDS:     Validity — Presumptions — Oonfldential  Eolations.    The  mere 

4  fact  that  the  grantor  and  the  grantee  were  brothers  is  insufll- 
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clent  to  raise  any  presumption  of  fraud  or  undue  influence,  in 
an  action  to  set  aside  a  deed. 

DEEDS:    Validily— Unsound   Mind — Sufficiency   of   Eyldence.    £}vi- 

5  dence  reviewed,  in  an  action  to  set  aside  a  deed,  and  held  suffi- 
cient to  show  that  grantor  was  of  sound  mind. 

DEEDS:    Bequisites  and  Validity— Deposit  for  Ddivery  after  DeMi 

6  — Title  not  to  Pass  during  Life.  A  provision  in  a  deed  that 
title  to  land  is  not  to  pass  while  the  grantor  lives,  was  not  equiv- 
alent to  a  declaration  that  the  grantee  should  have  "no  interest" 
during  the  life  of  the  grantor.  Held  that,  under  all  the  provi- 
sions of  the  deed  and  the  circumstances  under  which  it  was  made 
and  deposited  for  delivery  after  the  death  of  the  grantor,  the 
deed  took  effect  by  relation  as  of  the  date  of  such  deposit. 

DEEDS:    Requisites  and  Validity— Deed  Effective  after  Death  of 

7  Grantor — ^Acceptance.    A  deposited  instrument  was,  in  all  essen- 
tial features,  a  deed  of  conveyance,  subject  only  to  the  postpone- 
ment of  its  completed  delivery  until  the  death  of  the  grantor, 
and  the  grantee  acquired  an  interest  therein  which  would  ripen 
into  a  legal  title  upon  the  termination  of  the  grantor's  life;  and, 
where  the  deed  stated  in  terms  that  it  was  given  in  considera- 
tion of  $2.00  and  care  and  support  while  grantor  lived,  and  that 
its  delivery  to  the  grantee  was  in  lieu  of  no  charge  for  any  care 
and  support,  and  .where  such  support  was  given  the  grantor, 
held  that  the  acceptance  by  the  grantee,  after  the  death  of  the 
grantor,  of  the  benefits  of  such  conveyance  was  the  legal  equiv- 
alent of  an  express  acceptance  of  the  same  at  the  date  of  the 
deed. 

DEEDS:    Requisites  and  Validity— Deposit  to  Take  Effect  after  Death 

8  — ^Vesting  of  a  Present  Interest.  A  deed  deposited  to  foe  held 
until  the  death  of  the  grantor  shows  a  purpose  to  clothe  the 
grantee  with  a  perfected  title  upon  the  death  of  the  grantor, 
and  is  sufficient  to  invest  grantee  with  a  present  interest  in  the 
land,  and  constitutes  a  valid  interest,  in  law  and  in  equity. 

Appeal   from    Fremioiit   District   Court, — O.    D.    Whbblbr, 

Judge. 

April  16,  1919. 

Scut  in  equity  to  establish  and  oonfirm  the  plaintiffs' 
and  interveners'  claim's  of  title  to  certain  land,  and  to  set 
aside  a  certain  deed  to  the  defendant  Franois  Bradley:    The 
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trial  court,  after  hearing  the  evidence,  found  for  the  defend- 
ants, dismissed  the  bill,  and  plaintiflfs  and  interveners  ap- 
peal.— Affirmed. 

Ferguson,  Barnes  &  Ferguson,  and  /.  E.  Van  Dom,  for 
appellants. 

Tinley,  Mitchell,  Pryor  d  Ross,  for  appellees. 

Weaver,  J. — Barnard  Bradley,  a  resident  of  Fremont 
County,  Iowa,  died  intestate.  May  4, 1905.  Some  20  years  or 
more  prior  to  his  death,  he  acquii-wl  the  lej^al  title,  by  dee<i 
from  one  Yocum,  to  a  tract  of  13G  acres  of  land  in  said 
county,  and  retained  the  same  until  January  21,  1905,  at 
which  time  he  made  and  executed  a  deed  in  the  following 
form  (omitting  certificate  of  a-cknowledgment) : 

"Warranty  Deed. 

"Know  All  Men  By  These  Presents:  That  I,  Baniaril 
Bradley,  single,  of  the  county  of  Fremont  and  state  of  Iowa, 
in  consideration  of  the  sum  of  two  dollars  and  care  and  sup- 
port while  I  live  in  hand  paid  by  Fran<*i8  Bradley  of  Fre- 
mont County  and  state  of  Iowa,  do  hereby  sell  and  convey 
unto  the  «aid  Francis  Bradley  the  following  described  prem- 
ises, situated  in  the  county  of  Fremont  and  state  of  Iowa, 
to  wit:  All  that  part  of  the  southeast  quarter  of  Section 
Number  Thirty-five  (35)  in  Township  NtMnber  Seventy  (70) 
north  of  the  center  of  the  track  of  the  Wabash  Railroad 
CJompany,  c^ntainin^^  one  hundred  thjrty-six  acres  more  or 
less  as  surveyed  by  the  county  surveyor. 

"The  title  to  this  land  is  not  to  pass  while  I  live.  This 
deed  to  be  held  in  escrow  at  the  Shenandoah  National  Bank, 
Shenandoah,  Iowa,  to  be  delivered  at  my  death,  and  is  to  be 
in  lieu  of  any  charge  for  my  care  and  supjwrt. 

"And  I  hereby  covenant  with  the  said  Francis  Bradley 
that  I  hold  said  premises  by  good  and  perfect  title;  that  I 
have  good  right  and  lawful  authority  to  sell  and  convey  the 
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same;  that  they  are  free  and  clear  of  liens  and  ineumbranoea 
whatsoever. 

"And  I  covenant  to  warrai^  and  defend  the  said  prem- 
ises against  the  lawful  claims  of  all  persons  whomsoever. 

"Signed  the  21st  day  of  January,  A.  D.  1905. 

his 
"Barnard  (x)  Bradley, 
mark 
"In  the  presence  of  J.  H.  Bradley." 

When  he  had  made  this  instrument,  he  placed  it  in  the 
hands  of  the  scrivener,  one  Bogart,  an  oflBcer  in  the  bank 
named  in  the  deed,  telling  him  to  keep  it  until  "he,  the  gran- 
tor, had  "passed  away."  Bogart  took  the  paper,  and  held 
it  in  the  bank  until  the  grantor  died,  when  he  caused  it  to 
be  recorded.  When  Barnard  Bradley  died,  the  defendant 
grantee,  Francis  Bradley,  was  in  possession  of  thi«  land, 
and  has  ever  sinice  remained  therein.  No  claim  adverse  to 
the  title  which  said  deed  purports  to  convey  was  made  b>' 
the  plaintiffs  or  interveners  until  this  action  was  begun,  on 
April  5,  1915,  within  one  month  of  the  expiration  of  the  10- 
year  period  from  the  death  of  the  grantor.  No  administra- 
tion was  ever  had  upon  the  estate  of  Barnard  Bradley.  The 
deceased  left  neither  wife  nor  child  nor  orthep  lineal  descend- 
ant; and  one  defendant,  Franicis  Bradley,  a  brother,  and 
the  plaintiffs  and  interveners,  who  claim  through  other 
brothers  and  sisters,  now  deceased,  are  his  only  surviving 
heirs  at  law. 

The  petition  in  this  case  asks  that  this  deed,  set  out, 
be  declared  void  and  of  no  effect,  and  that  the  title  to  the 
land  be  establishefl  in  the  several  parties,  in  the  share  and 
proportion  to  which  they  severally  would  hnve  been  entitled, 
had  such  deed  never  been  made,  and  Barnard  Bradley  had 
died  seized  of  the  absolute  title  to  the  property.  As  grounds 
for  this  demand,  it  is  alleged : 
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1.  That  the  inBtrument  was  not,  in  fact,  signed  op  ex- 
ecuted bv  Bjirnard  Bradley. 

2.  That,  at  the  date  of  the  alleged  deed,  Barnard  Brad- 
lev  was  of  unsound  mind,  and  incompetent  to  make  a  valid 
deed. 

3.  That  the  alleged  signature  of  Barnard  Bradlej  wais 
not  witnessed  as  the  law  provideig,  and  was  not  acknowl- 
edged before  a  person  competent  or  authorized  to  so  act. 

4.  That  the  signature  of  Barnard  Bradley  to  the  deed 
was  obtained  by  undue  influence  on  the  part  of  the  grantee. 

5.  That  the  deed  is  void  for  want  of  due  delivery  in  the 
lifetime  of  the  grantor. 

6.  That  the  deed  does  not  purpose  to  grant  any  present 
interest  in  the  land,  and  is  not  validly  executed  as  a  testa- 
mentary disposition  of  the  property. 

It  is  further  alleged  that  the  defendant  Francis  Bradley 
haB  been  in  the  exclusive  possession  of  the  land,  enjoying  its 
rents  and  profits,  for  which  an  accounting  is  prayed.  An- 
swering the  petition,  the  defendant  Francis  Bradley  admits 
that,  at  the  date  of  the  deed,  the  l^;al  title  to  the  land  was 
in  Barnard  Bradley,  but  allies  that  he  himself  was  then, 
and  for  many  years  had  been,  the  equitable  and  true  owner 
of  the  north  56  acres  of  the  136-acre  tract  of  land,  and  that 
in  <so  far  as  that  part  of  the  land  is  concerned,  the  effect  of 
the  deed  was  simply  to  clothe  him  with  the  legal  title  which 
was  riglitfully  his.  Moreover,  he  allies  that,  for  20  years 
or  more,  he  has  been  in  ttie  open,  notorious,  exclusive,  and 
hostile  possession  of  said  56  acres,  under  claim  of  right,  and 
that  his  title  thereto  is  now  unassailable  by  the  heirs  of 
Barnard  Bradley. 

As  relates  to  the  remaining  80  acres  of  said  tract,  the 
defendant  alleges  that  Barnard  Bradley  lived  to  the  age  of 
62  years;  that  he  never  married;  and  that,  by  reason  of  an 
injury  received  in  early  life,  he  was  at  all  times  so  disabled 
as  to  be  unfit  to  work,  or  to  properly  care  for  himself,  and 
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for  many  years  before  his  death  had  made  his  home  with  the 
defendant,  who  supported  and  cared  for  him ;  that  the  deed 
in  controversy  was  made  in  recognition  of  the  situation  and 
relation  of  the  parties,  as  above  stated,  and  in  further  con- 
sideration of  the  care  and  support  of  the  said  Barnard  Brad- 
ley during  the  remainder  of  his  life,  all  of  which  was  in  fact 
furnished  and  provided  by  the  defendant. 

Other  defenses  are  pleaded ;  but,  in  view  of  our  conclu- 
sion in  regard  to  those  already  indicated,  further  statement 
of  the  issues  is  unnecessary. 

I.  Turning  first  to  defendant's  claim  of  title  to  the 
north  56  acres  of  the  tract,  it  appears  from  the  record,  with- 
out serious  dispute,  that  the  136-a)cre  tract,  together  with 
an  additional  190  acres,  was  formerly  owned  by  Yocum,  who 
conveyed  the  larger  tract  to  the  appellee  Francis  Bradley, 
and  the  smaller  to  his  brother,  Barnard  Bradley.  Time  was 
given  to  each  for  a  large  part  of  the  purchase  price,  and 
pa^Tuent  was  secured  by  their  several  mortgages  upon  their 
respective  tracts.  Francis  appears  to  have  paid  oflf  his  In- 
defbtedness  within  a  few  years,  but  Barnard  found  difficulty 
in  removing  the  mortgage  on  his  part,  and  entered  into  an 
agreement  with  Francis  whereby  the  latter  purchased  or 
took  over  the  north  56  acres  of  the  136-acre  tract,  and  as- 
sumed and  paid  the  debt  to  Yocum ;  Irat  no  formal  convey- 
ance of  the  56  acres  to  Francis  was  ever  made,  until  the  ex- 
ecution of  the  deed  in  controversy.  A  partition  fence  was 
erected,  separating  his  land  from  ttie  remaining  80  acres, 
and  it  was  thereafter  occupied,  possessed,  and  used  exclu- 
sively by  Francis  as  a  part  of  his  own  farm,  with  all  the  acts 
of  dominion  and  control  usually  exercised  by  owners  over 
their  own  property,  and  without  any  appearance  of  objec- 
tion or  protest  or  adverse  claim  by  Barnard.  Moreover, 
there  is  abundance  of  proof  that  Barnard,  on  diflferent  occa- 
sions, stated  to  others  that  his  brother  was  the  owner  of  this 
portion  of  the  land,  and  his  own  conduct  was  at  all  times 
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consistent  with  the  truth  of  su<ch  admissions. 

1.  Deeds:  pre-         As  against  this  conclufiion,  the  appellants' 

sumption  of  tl-  ,  ,.  .  .,  j.        _.  .  . 

tie:  sufflciency     sole  reliance  IS  upon  the  presumption  wbicd 
overcome.  ordinarily  obtains  that  the  beneficial  owner- 

ship of  property  is  in  the  person  having  the 
legal  title;  but  in  our  judgment,  such  presumption  is  so 
clearly  overcome  as  to  establish,  beyond  reasonable  doiibt, 
the  claim  of  the  appellee  to  have  been  the  equitable  and  ben- 
efi^cial  owner  of  this  56-acre  tract,  from  a  date  long  prior  to 
the  making  of  this  deed. 

II.    CX)nfining  our  attention,  therefore,  to  the  issues  as 
they  affect  the  remaining  80  acres  of  the  tract  described  in^ 
the  deed  from  Barnard  Bradley  to  the  appelleej  we  have  first 

to  consider  the  allegation  of  the  petition 

2.  Deeds  :  valid-      that  the  said  conveyance  was  procured  by 

ity :    undue   In-      .         ■.         j  ••         .    « 

fluence:  insuffl-    fraud  and  undue  influence. 

clency    of    evl- 

dence.  Of  the  truth  of  the  claims  made  by  the 

appellants  in  this  respect,  there  is  a  distinct 
failure  of  proof.  There  is  an  entire  absence  of  evidence  that 
the  appellee  or  any  other  person  in  his  behalf  ever  at  any 
time  asked  or  demanded  such  conveyance  from  Barnard,  ot 
by  solicitation  or  argument  or  persuasion  of  any  kind  sought 

to  influence  his  action  in  that  respect.    In 

3.  Deeds:  valid-      sayins:  this,  we  do  not  overlook  the  testi* 

Ity :     undue  in-  .^      »  > 

fluence :  incom-    mony  of  a  wituess  who  undertakes  to  repeat 

petency  of  evl-  ' 

Sence:  state-      an  alleged  statement  by  Barnard  that  "th^r 

ments  of  grantor.  -^  ./ 

tortured  him  so;  they  wanted  him  to  make 
a  will  and  sign  everything  over  to  them."  This  evidence  was 
clearly  incompetent,  and  entitled  to  no  weight  as  proof  of 
the  fact  of  undue  influence.  The  one  competent  witness  who 
mentions  any  conversation  with  the  grantor  on  the  subject 
before  the  notary  was  called  to  draw  the  deed,  is  a  son  of  the 
appellee's,  who  says  thai,  on  one  occasion,  he  suggested  to 
his  uncle  Barnard  that  he  ought  to  make  a  deed  of  the  56 
a<9res  to  the  appellee,  and  that  Barnard  assented,  saying,  "T 
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will  just  make  him  a  deed  for  all  of  it,  and  that  will  clean 
it  up."  Appellee  was  not  present  when  the  deed  was  drawn 
and  signed.  To  the  notary  who  prepared  the  deed,  Barnard 
said — ^not  in  the  appellee's  presence — ^tbat  he  wished  to 
"make  a  deed  giving  Francis  the  title  to  the  land  when  he 
was  gone."  When  the  paper  had  been  written  out,  it  was 
read  over  to  him,  and  he  signed  it.  So  far  as  the  evidence 
shows,  this  business  was  transacted  without  interruption  or 
interference  on  part  of  the  appellee  or  any  of  his  family,  and 
without  any  assistance  on  their  part,  ex<^!ept  by  one  of  the 
sons,  who  gave  the  notary  the  description  of  the  land,  which 
was  assented  to  by  Barnard.  Not  only  is  there  an  absence 
of  any  evidence  of  undue  influence  in  the  procurement  of 
the  deed,  but  such  eviden<?e  as  there  is  tends  to  n^ative  its 
existeni^.  i 

Nor  is  there  shown  to  have  been  any  such  peculiar  rela- 

« 

tion  of  trust  or  confldenoe  between  Barnard  and  the  appel- 
lee as  will  raise  any  presumption  of  fraud  or  undue  influ- 

en-ce,  or  cast  upon  the  appellee  the  burden 
4.  Duds:  valid-      of  an  affirmative  showing  of  good  faith  on 

tia?reiat?oim*^°     '^^^  V^^-    '^^^  '^^^  ^^^*  ^^^  these  men  were 

brothers    is   insufflicient   for  that    purpose. 

Reeves  v.  Hovmrd,  118  Iowa  121.  It  may  be  true  that  Bar- 
nard's crippled  condition  led  him  to  depend  to  a  considera- 
ble degree  upon  the  help  of  his  brother  and  nephews,  in  do- 
ing those  things  for  which  he  was  thus  physically  incapaci- 
tated ;  but  there  is  nothing  whatever  to  indicate  that,  with 
respect  to  matters  reqniring  the  exercise  of  his  will  or  opin- 
ion or  judgment,  he  was  in  any  manner  controlled  by  them, 
or  that  he  was  accustomed  to  rely  upon  their  advice  or  sug- 
gestion rather  than  his  own,  in  the  conduct  of  his  own  busi- 
ness. The  trial  court's  conclusion  that  the  charge  of  undue 
influence  was  not  proved  is  well  sustained  by  the  record. 

III.    Nor  do  we  find  any  substantial  eviden«ce  that 
Barnard  Bradley  was  of  unsound  mind.    There  is  nothing 
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Is  such  purpose  manifest  in  the  deed  now  before  us?  This 
inquiry,  we  are  persuaded,  must  be  answered  in  the  affirm- 
ative.   It  is  doubtless  true  that  a  deed  which  is  so  limited 
or  so  conditioned  as  not  to  pass  to  grantee  any  interest  in 
the  described  property  during  the  lifetime  of  the  grantor  is 
ineffectual  as  a  conveyance,  though,  under  some  cireiuD- 
stances,  it  may  operate  as  a  valid  will.     Burlinffton  Uni- 
versity V.  Barrett,  22  Iowa  60;   Leaver  v,  Oauss,  62  Iowa 
314.     In  the  cases  here  cited,  and  others  which  follow  the 
rule  of  these  precedents,  it  will  be  seen  that,  by  the  express 
terms  of  the  deeds  there  being  considered,  or  by  necessarj' 
implication  from  such  terms,  the  grantees  were  to  have  "no 
interest''  in  the  property  until  the  grantor's  death.    There  Ls 
no  su-ch  provision  in  the  deed  now  under  consideration.    It 
does  provide  that  the  "title  shall  not  pass"  until  the  death  of 
the  grantor,  but  this  is  by  no  means  the  equivalent  of  a  dec- 
laration that  the  grantee  shall  have  "no  interest"  in  the 
property  during  the  lifetime  of  the  grantor.     That  a  deed 
made  and  by  the  grantor  placed  in  the  custody  of  a  third 
person,  to  be  delivered  to  the  grantee  only  upon  the  death 
of  the  grantor,  is  valid,  and,  when  delivered  to  the  grantee 
by  the  depositary  after  the  grantor's  death,  will  take  eflfect 
by  relation  as  of  the  date  of  such  deposit,  is  too  well  estab- 
lished to  admit  of  discussion.    White  t?.  Watts,  118  Iowa  549, 
553 ;   Trask  v.  Trask,  90  Iowa  318,  321 ;  Matheson  v.  Mathe- 
son,  139  Iowa  511 ;  ForetMin  v.  Archer,  130  Iowa  49;  Shmll 
V,  ^lui4ill,  182  Iowa  770.    See,  also,  the  m'any  other  decisions 
to  the  same  effect,  which  are  approved  in  disposing  of  the 

cases  here  cited.    In  this  class  of  eases,  title, 
7.  DBBDs :  reqn!-      striotly  speaking,  does  not  pass  to  the  gran- 
ny? d^^d  1^^'    tee  in  the  lifetime  of  the  grantor.    The  tide 
death^o?  gran-     remains  in  the  grantor  until  his  death,  when, 
ance"*^^^***  by    relation,    it   becomes   perfected   in   the 

grantee  as  of  a  prior  date.    In  other  words, 
so  long  as  the  grantor  lives,  there  is  no  completed  or  per- 
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fected  delivery  of  the  deed  or  passing  of  the  title  to  the 
grantee,  and  the  clause  in  the  deed  from  Barnard  to  Francis 
providing  that  title  to  the  land  "shall  not  pass"  in  Barnard's 
lifetime  is  no  more  than  an  expressed  recognition  of  what 
would  have  been  implied  had  it  been  wholly  omitted  from 
the  writing,  and  the  document  had  been  deposited  with  Bo- 
gart,  to  be  delivered  after  Barnard's  death.  That  Barnard 
intended  to  transfer  the  land  to  Francis  is  not  open  to  doubt. 
He  undertook,  as  we  have  already  noted,  to  "sell  and  con- 
vey," and  this  he  did  with  covenants  of  warranty.  It  was  a 
deed  of  conveyance  in  all  essential  features,  subject  only  to  a 
postponement  of  its  completed  delivery  to  the  grantee  until 
the  death  af  the  grantor.  By  this  device  the  grantor  re- 
tained the  legal  title  and  the  beneficial  use  of  the  land  dur- 
ing his  life,  and  the  grantee  acquired  an  interest  or  estate 
therein  whi<rh  would  ripen  into  a  legal  title  with  the  termi- 
nation of  the  grantor's  life.  It  is  not  very  material  whether 
the  deed  was  made  pursuant  to  a  prior  contract,  express  or 
implied,  between  these  brothers;  for  it  was  entirely  compe- 
tent for  Barnard  to  make  such  conveyance  as  a  gift,  if  so  in- 
clined, and  proof  of  a  valuable  consideration  is  not  essential 
to  its  validity.  Francis  not  being  a  competent  witness  to 
the  transactions  had  between  them,  and  no  other  witness  at- 
tempting to  speak  of  his  personal  knowledge  upon  the  sub- 
ject, the  deed  itself  supplies  all  the  information  available  on 
this  sulbject.  The  writing  signed  by  Barnard  not  only  im- 
ports a  consideration  for  its  execution,  but  states  in  terms 
that  it  is  in  consideration  of  "two  dollars  and  oare  and  sup- 
port while  I  live,"  and  that  its  delivery  to  Francis  was  "to 
be  in  lieu  of  any  charge  for  my  care  and  support."  This 
declaration  is  broad  enough  to  cover  all  charges  against  him 
for  the  care  and  support  already  given,  as  well  as  for  that 
which  he  would  require  during  the  remainder  of  his  life;  and 
such  care  and  support  having  in  fact  been  furnished  to  him, 
the  appellee's  acceptance  of  the  benefits  of  such  conveyance 
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after  the  death  of  Barnard  is  the  legal  equivalent  of  an  ex- 
press acceptance  at  the  date  of  the  deed.  Vcm  Valkenhwrg 
V.  Allen,  111  Minn.  333  (120  N.  W.  1092) ;  Creswell  v.  Cres- 
well,  138  Iowa  607.  For  the  support  of  this  oonolusion,  no 
mere  presumption  of  acceptance  from  the  beneficial  char- 
acter of  the  grant  is  needed.  The  grantee  did  and  does  ac- 
cept the  benefits  of  the  conveyance,  and  is  in  court  asserting 
title  thereunder;  and  this  is  all  that  could  be  required,  evei 
if  the  deed  should  be  treated  as  one  of  mere  gift,  which,  man- 
ifestly, it  is  not. 

Whether  the  word  "escrow,"  as  used  in  the  deed,  is  em- 
ployed in  its  strictly  technical  sense,  is  discussed  by  counsel 
on  eitlier  sid6;  but  we  do  not  regard  it  as  a  matter  of  ma- 
terial  import.      It   shows   without   dispute 
8.  Deeds:  roqii!       that,  wheu  the  deed  was  made,  Barnard  ^^ 
?ty?  dep1>8i?"t'J>    posited   it   with   Bogart,  to  be  held  until 
er  death^  vest-    Barnard's  death;  and  this,  together  with  the 
interest.  language  of  the  deed  itself,  i^ows  the  pur- 

pose and  intent  of  such  deposit  to  clothe 
Francis  with  the  perfected  title  upon  the  death  of  his  broth- 
er. The  act  and  the  intent  being  lawful,  the  name  or  desig- 
nation to  be  given  the  transaction  is  not  of  controlling  im- 
portance. 

The  case,  as  presented  %  the  conceded  facts,  falls  well 
within  the  rules  approved  by  this  court  in  Shattll  v.  ShmiB, 
182  Iowa  770,  and  others  of  our  cases  cited  therein.  The 
rule  there  specially  emphasized  makes  it  the  duty  of  the 
court  to  carry  out  the  lawful  intention  of  the  maker  of  the 
deed,  and,  if  possible,  to  give  effect  to  all  parts  of  the  instm- 
ment.  In  the  SJumll  case,  the  deed  provided  that  it  was  to 
"take  effect  immediately  upon  the  death  of  both  grantors;" 
and  in  S<mnder8  v.  Saunders,  115  Iowa  275,  the  deed  expresB- 
ly  stated  the  intention  that  it  should  "not  take  effect  until 
after  the  death  of  this  grantor."  The  purpose  of  the  gran- 
tors in  the  cited  cases  to  withhold  a  completed  delivery  dur- 


Apr.  1919]  Bradlby  v.  Bbadlby.  1285 

ing  their  lifetime  is  no  more  dear  than  it  is  in  the  deed  from 
Barnard  Bradley  to  the  appellee  herein,  and  in  each  instru- 
ment, it  was  held  sufficient  to  rest  the  grantee  with  a  pres- 
ent interest  in  the  land.  The  rule  so  applied  commends  it- 
self to  our  adherence,  not  only  because  of  the  numerous 
precedents  in  which  it  has  been  recognized,  but  also  because 
it  is  so  clearly  just.  Pollo^ving  it,  we  hold  that  the  deed 
here  in  <*ontrovensy  conwtitutes  a  -conveyance,  valid  in  law 
and  in  eijuity,  to  the  grantee  therein  named,  and  that  the 
appellants,  a«  heirs  of  the  grantor,  ai^quired  no  right,  title, 
or  interest  in  the  land  so  conveved. 

IV.  (^ounsel  have  given  considoi'able  attention  to  the 
question  whether,  in  ca«e  the  deed  should  be  held  to  be  in- 
effective as  a  conveyance,  it  could  still  be  made  effective  as 
a  valid  tentanient^iry  disposition  of  the  property,  or  as  a 
contract  which  the  apiKillee  might  enforce  in  this  or  some 
other  apprnpriate  Ji(Hion;  also  whether  the  apjiellants,  by 
their  la<*he8  in  bringing  suit,  and  in  failing  to  procure  ad-  , 
ministration  ui>on  the  estate  of  Barnard  Bradley,  are  estop- 
IhhI  to  maintain  this  action  to  set  aside  the  deed  to  appellee; 
but  our  conclusion  upon  the  issues  hereinliefore  discussed 
makes  it  unnecessary  for  us  to  consider  or  decide  the  ques- 
tions so  raised. 

For  the  reasons  stated,  the  appeal  cannot  be  sustained, 
and  the  decrees  of  the  district  <!Ourt  must  be,  and  it  is, — Af- 
finned. 

Ladd,  r.  J..  Kv\NS  and  Oaynor,  JJ.,  con<'ur. 

Salinger,  J.,  concurs  in  the  conclusion,  but  hot  in  all  of 
the  argument. 
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Bank  of  Wayland,  Appellant,  v.  Martinb  Staidlbty  et  al., 

Appellees. 

MORTGAGES:  Validity — Bona-Fide  Assignee.  Evidence  reyiewed, 
and  held  sufficient  to  show  that  plaintiff  was  not  a  bona-fide  pur- 
chaser of  a  mortgage. 

Appeal  from  Lee  District  Court. — W.  S.  Hamii/ton,  Judge. 

May  6,  1919, 

This  action  is  in  equity,  to  foreclose  a  real  estate  mort- 
gage. Defendants  M.  L.  Wilsey  and  wife  claim  that  they 
are  the  owners  of  the  property  in  question,  and  that  their 
title  is  prior  and  superior  to  any  claim  of  the  plaintiff's. 
The  trial  court  so  found,  after  a  full  hearing  on  the  merits, 
and  the  plaintiff  appeals. — Affirmed. 

John  M.  Dawson  and  WilUcmi  Timhermwt,  for  appel- 
lant. 

HolUngsivorth  d  Blood  and  Boyd  d  McKinley,  for  ap- 
pellees. 

■ 

Pbbston,  J. — It  is  alleged  that,  about  March  19,  1914, 
defendant  Martine  Staidley  made  her  promissory  note  for 
1600,  due  in  one  year,  to  O.  V.  Davis.  The  note  was  se- 
cured by  a  mortgage  upon  certain  real  estate  in  the  city  of 
Keokuk.  The  mortgage  was  duly  recorded,  March  21,  1914. 
About  April  20,  1914,  Davis  transferred  the  note  to  D.  H. 
Sage,  by  endorsing  on  the  back  thereof  the  following: 

"April  20th,  1914.  Pay  to  order  of  D.  H.  Sage,  with- 
out recourse  on  me  in  either  law  or  equity.    O.  V.  Davis." 

Subsequent  to  said  last-named  date,  D.  H.  Sage  transr 
ferred  the  note  to  plaintiff,  by  endorsing  on  the  back  there- 
of, "D.  H.  Sage."    The  date  of  this  transfer  is  in  dispute, 
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plaintiff  claiming  that  it  was  May'  1,  1914.  The  defendants 
say  that  it  was  not  until  after  August  25,  1914,  at  which 
time  defendant  Wilsey  became  the  owner  of  the  real  estate ; 
and  they  contend  that  there  is  evidence  that  the  note  and 
mowtgage  were  not  transferred  until  after  Sage  went  into 
bankruptcy,  November  27,  1914.  Defendant  Wilsey  testi- 
fies that,  on  May  13,  1915,  Boyd,  the  plaintiff's  cashier, 
told  him  that  the  note  and  mortgage  fell  into  their  hands 
after  Sage  went  bankrupt;  and  witness  Harsch,  who  was 
apparently  disinterested,  testified  to  having  heard  this  con- 
versation. This  is  denied  by  the  cashier.  It  will  be  re- 
ferred to  later.  Subsequent  to  the  last  transfer.  Sage  was 
adjudged  a  bankrupt.  This  was  on  November  27,  1914; 
and  thereafter,  his  whereabouts  were  unknown.  Plaintiff 
is  operating  a  bank  at  Wayland,  Missouri,  about  ten  miles 
from  the  city  of  Keokuk.  Sage,  at  the  time  of  the  trans- 
action in  question,  was  operating  a  private  bank  at  Alexan- 
dria, Missouri,  about  half  way  between  Keokuk  and  Way- 
land.  The  defendant  Martine  Staidley  made  no  defense  to 
this  action,  and  the  defendant  Angle,  as  trustee,  moved 
to  be  dismissed,  for  want  of  jurisdiction  to  adjudicate  this 
matter,  so  far  as  the  same  affected  the  bankrupt.  This 
motion  was  sustained.  The  real  defendants,  Wilsey  and 
wife,  answered  by  expressly  denying  that  Sage  transferred 
the  note  to  plaintiff  on  May  1,  1914,  and  say  that  defendant 
M.  L.  Wilsey  is  the  absolute  and  unqualified  owner  of  the 
real  estate  in  question,  and  that  his  title  is  superior  to  that 
of  plaintiff  and  all  other  persons;  that  Sage  purchased  the 
property  from  Martine  Staidley,  April  21,  1914;  and  that, 
as  he  was,  at  that  time,  the  owner  of  the  note  and  mort- 
gage in  suit,  the  interest  of  said  Sage  in  the  note  and  mort- 
gage became  merged  in  the  title;  and  that  said  Staidley 
executed  said  warranty  deed  to  Sage  for  the  purpose  of 
satisfying  said  note  and  mortgage,  which  was  thereby  set- 
tled;  that  the  transfer  of  the  mortgage  to  plaintiff  bank 
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was  not  recorded;  and  that  there  was  no  notice  of  said 
transfer  to  these  defendants,  or  to  anyone;  and  that,  hence, 
they  took  the  title  to  said  property  without  any  notice  of 
said  note  and  mortgage ;  that,  when  Sage  sold  the  property 
to  these  defendants,  instead  of  executing  a  warranty  deed 
he  took  the  deed  which  he  had  received  from  Martine  Staid- 
ley,  and  changed  the  amount  of  the  consideration,  and  the 
name  of  the  grantee  from  Sage  to  Wilsey;  that  the  note 
and  mortgage  in  suit  were  transferred  by  Sage  to  the  bank, 
as  collateral  security  for  the  payment  of  another  note,  due 
August  1,  1914,  which  note  had  been  canceled  and  paid, 
and  the  collateral  released.  Numerous  authorities  are  cited 
in  argument,  some  of  them  general  propositions  of  luw, 
about  which  there  seems  to  be  no  dispute.  Other  questions 
argued  are  questions  of  fact,  upon  which  the  trial  court  has 
made  its  finding.  Other  facts  are  not  in  dispute.  The  trial 
court  made  a  finding  of  facts,  and  found  as  follows : 

"The  court  finds  that  the  note  and  mortgage  upon  the 
property,  as  described  in  plaintiff's  petition,  was,  on  the 
19th  day  of  March,  1914,  executed  and  delivered  by  Mar- 
tine  Staidley,  at  that  time  the  owner  and  occupant  of  the 
property  therein  described,  to  one  O.  V.  Davis;  that,  on 
the  20th  day  of  April,  1914,  O.  V.  Davis  assigned  said  note 
to  one  D.  H.  Sage;  that  thereafter,  on  the  21st  day  of  April, 
1914,  the  said  Martine  Staidley  sold  and  delivered  the  said 
property  to  the  said  Sage,  executing  to  Sage  a  warranty 
deed  for  said  property;  that  said  transfer  from  Staidley  to 
said  Sage  was  to  pay  off  the  indebtedness  created  by  the 
aforesaid  note  and  mortgage,  together  with  other  debts 
owing  to  Sage,  and  that  the  balance  of  the  consideration  for 
said  property  was  paid  by  said  Sage  to  said  Martine  Staid- 
ley in  cash;  that,  at  said  date,  possession  of  said  property 
was  turned  oyer  to  the  said  Sage;  that,  on  or  about  August 
25,  1914,  the  said  Sage  sold  the  said  property  to  the  de- 
fendant M.  L.  Wilsey,  the  purchase  price  for  said  property 
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being  at  that  time  paid  by  said  M.  L.  Wilsey  to  the  said 
Sage;  that  the  possession  of  the  said  property  was  at  said 
time  turned  over  and  delivered  to  the  defendant  Wilsey; 
that  no  deed  was  executed  at  said  time^  but  that,  on  said 
date,  there  was  an  actual  sale  of  said  property  by  said 
Sage,  as  above  stated ;  that  the  deed  executed  on  April  21, 
1914,  by  Martine  Staidley  to  D.  H.  Sage,  has  never  been  put 
on  record,  but,  on  November  7, 1914,  said  deed  was  changed 
by  erasing  the  name  of  D.  H.  Sage  as  grantee,  and  insert- 
ing instead  thereof  the  name  of  M.  L.  Wilsey,  which  deed 
was  on  that  day  recorded  in  the  recorder's  office  of  Lee 
County,  at  Keokuk;  that,  on  the  10th  day  of  November, 
1914,  an  unacknowledged  mortgage,  executed  by  M.  L.  Wil- 
sey and  Ida  Wilsey  to  D.  H.  Sage,  said  mortgage  being 
dated  August  31,  1914,  securing  a  note  for  |800,  was  re- 
corded ;  that  the  said  Sage  assigned  ^he  note  and  mortgage 
executed  by  Martine  Staidley  to  O.  V.  Davis,  and  by  Davis 
assigned  to  him,  to  the  plaintiff  in  this  action ;  that  plain, 
tiff  has  failed  to  establish  that  said  note  was  assigned  to  it 
before  the  sale  of  the  said  property  by  the  said  Sage  to  the 
said  defendant  Wilsey;  that  no  assignment  to  plaintiff  of 
the  said  mortgage  described  in  plaintiff's  petition  was 
placed  on  the  records  of  Lee  County,  Iowa. 

"Under  the  foregoing  facts,  the  court  is  of  the  opinion 
that  the  plaintiff  is  not  entitled  to  recover,  as  against  the 
defendant  Wilsey,  and  the  court  is  of  the  further  opinion 
that,  even  if  the  assignment  of  the  Staidley  note  by  the  said 
I).  H.  Sage  was  made  to  the  said  plaintiff  before  the  sale  of 
the  said  property  by  the  said  Sage  to  the  said  Wilsey,  that, 
nevertheless,  the  plaintiff  would  not  be  entitled  to  recover, 
because  of  the  failure  of  the  said  plaintiff  to  have  the  as- 
signment thereof  placed  on  record." 

The  decree  was  entered  in  accordance  with  the  findings. 
It  is  contended  by  appellant  that  the  trial  court  was  in 
error  in  finding  that  plaintiff  had  failed  to  establish  that 
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the  note  and  mortgage  were  aseigned  to  it  before  the  sale 
of  the  property  by  Sage  to  defendant  Wilsey;  in  finding 
that  plaintiff  was  not  entitled  to  recover,  because  of  its 
failure  to  have  the  assignment  of  the  note  and  mortgage 
recorded ;  in  holding  that  the  mortgage  merged  in  the  title 
held  by  Sage;  and  in  holding  that  the  deed  from  Staidley 
to  Sage  was  made  for  the  purpose  of  paying  off  the  in- 
debtednei^s  represented  by  the  note  and  mortgage.  Appellant 
also  contends  that  the  decree  is  not  sustained  by  the  evi- 
dence, and  is  contrary  to  the  law  and  the  evidence.  It  will 
serve  no  useful  purpose  to  go  into  the  evidence  in  detail, 
on  the  disputed  fact  questions,  and  we  shall  not  attempt  to 
do  so,  but  will  refer  to  some  of  the  more  important  cir 
cumstances  only,  and  state  our  conclusion. 

1.  It  is,  and  seems  to  be  so  considered,  quite  impor- 
tant whether  the  note  and  mortgage  were  received  by  the 
plaintiff  bank  before  defendant  Wilsey  became  the  owner 
of  the  property,  or  whether  it  was  afterwards.  A  consid- 
erable part  of  the  argument  is  taken  up  at  this  point  and 
in  reviewing  the  testimony.  Some  of  appellant's  arguments 
on  other  questions  are  based  upon  the  assirmption  that  it 
became  the  owner  thereof  before  defendant  bought  the 
property.  Appellant  says  that  the  evidence  is  undisputed; 
but  to  this  we  cannot  agree.  On  the  contrary,  we  are  sat- 
isfied from  the  evidence  that  the  finding  of  the  trial  court 
at  this  point  is  amply  sustained  by  the  evidence.  On  May 
1,  1914,  Sage  gave  to  plaintiff  a  note  for  f2,500,  with  two 
other  parties  as  sureties.  This  note  was  renewed,  later,  at 
about  the  time  Sage  was  becoming  financially  embarrassed, 
and  some  of  the  prior  sureties  did  not  sign  the  renewal  note. 
At  the  time  of  the  execution  of  the  ?2,500  note,  May  1. 
1914,  Sage  gave  collateral  security — one  note  for  $700,  and 
a  deed  of  tmat,  and  another  note  for  f  1,000.  It  is  true  that 
Boyd,  the  cashier,  and  Fore,  the  president  of  the  bank,  tes- 
tified that  they  received  the  note  and  mortgage  on  May  1, 
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1914,  but  their  testimony  is  somewhat  weakened  on  cross- 
examination.  The  transfer  by  Sage  is  undated;  the  bank 
records  do  not  show  this  paper.  The  cashier  testified  that, 
on  May  1,  1914,  plaintiff  kept  no  record  of  its  collateral  se- 
curity ;  that  he  kept  these  securities  in  an  envelope ;  that  he 
thinks  the  envelope  would  show  the  date  he  received  the 
note;  but  that  he  could  not  produce  the  envelope.  The 
testimony  of  Harsch  and  of  defendant  has  already  been  re- 
ferred to.  There  is  evidence  tending  strongly  to  show  that 
the  note  in  question  was  taken  as  collateral  for  the  (2,500 
note.  Defendants  contend  that  the  (2,500  note  has  been 
paid  off.  We  do  not  so  understand  the  record.  It  does 
appear  that  the  (2,500  note  was  filed  as  a  claim  in  the  bank- 
ruptcy court,  and  that  a  dividend  of  25  per  cent  haa  al- 
ready been  paid;  and  the  claim  is  that  further  dividends 
will  be  declared.  There  are  other  circumstances  bearing 
upon  the  question  as  to  whether  plaintiff  was  an  innocent 
holder,  and,  as  said,  the  evidence  is  sufficient  to  sustain  the 
finding  of  the  trial  court  that  plaintiff  had  failed  to  es- 
tablish that  the  note  was  assigned  to  it  before  the  sale  of 
the  property  by  Sage  to  defendant  Wilsey. 

At  the  time  defendant  Wilsey  purchased  this  property 
from  Sage,  Sage  was  the  real  owner  of  it.  Sage  had  re- 
peatedly assured  Wilsey  that  there  was  no  incumbrance 
against  the  property',  and  that  the  title  was  clear  at  the 
time  Wilsey  bought,  in  August.  Martine  Staidley  had  deed- 
ed the  property  to  Sage  for  the  purpose  of  settling  the  note 
and  mortgage  in  suit.  She  so  testifies,  and  that  she  settled 
the  whole  thing.  Thereafter,  plaintiff  came  into  possession 
of  the  note  and  mortgage,  and,  as  it  claims,  from  Sage. 
But,  as  said,  defendant  claims  that  the  plaintiff  bank,  in 
some  way,  obtained  possession  of  the  note  and  mortgage  as 
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additional  collateral  security,  after  Sage  had  become  bank- 
rapt. 

Appellant  cites  cases  to  sustain  its  proposition  that  a 
party  who  takes  a  note  and  mortgage  in  good  faith,  for 
valuable  consideration,  before  maturity,  and  without  knowl- 
edge or  notice  of  any  infirmities,  is  entitled  to  the  protec- 
tion of  the  law.  Appellees  do  not  dispute  this  legal  prop- 
osition. Under  the  evidence  before  set  out,  and  the  findings 
of  the  trial  court  at  this  point,  which  we  sustain,  plaintiff 
was  not  such  a  holder.  The  weight  and  preponderance  of 
the  evidence  so  show.  This  being  so,  a  discussion  of  the  oth- 
er propositions  presented  is  rendered  unnecessary. 

On  the  whole  case,  we  are  of  opinion  that  the  equities 
are  with  the  defendants,  and  that  the  trial  court  properly 
rendered  the  decree  in  their  favor. — Affirmed. 

Ladd,  C.  J.,  Gaynob  and  Stbvbns,  JJ.,  concur. 


W.  F.  Oram,  Administrator,  Appellant,  v.  City  of  Dbs 

Moines,  Appellee. 

TBIAL:    InstractioiiB — ^Waiver  by  Bequest  of  Instmction.    A  party 

1  cannot  object  to  an  instruction  that  submite  an  issue  not  raised 
by  the  evidence,  where  he  himself  has  requested  an  Instruction 
upon  that  issue. 

NEGUaBNOS:    Impnted  N^(ligenc6 — Sufficiency  of  Evidence— Kon- 

2  Joint  Venture.  Elvidence  reviewed,  and  held  sufficient  to  go  to 
the  Jury  upon  the  question  as  to  whether  the  passenger  and  the 
driver  of  an  automobile  were  engaged  in  such  a  Joint  enterprise 
that  the  negligence  of  the  driver  could  be  imputed  to  the  pas- 
senger. 

NEGLIQENOE:    Imputed  Negligence— Directions  by  Passenger  as  to 

3  Place  to  Be  Dilveo.  The  negligence  of  the  driver  of  a  vehicle  la 
not  imputable  to  the  passenger  merely  because  the  passenger 
suggested  a  ride,  and  directed  as  to  the  place  where  the  car  was 
to  be  driven. 
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TBIAZi:    mstructioiie — ^Error— Determinatioii  of  ItoiieB — ^Logical  Or- 

4  dar.  There  is  no  prejudicial  error  in  telling  the  jury  to  first  de- 
termine whether  the  driver  of  an  automobile  was  negligent,  even 
if  it  be  the  logical  way  to  have  the  Jury  first  determine  whether 
the  negligence  of  the  driver  was  imputable  to  the  passenger. 

NEGLIGENCE:     Contributary  Negligence — ^Acts  Constituting — Bufli- 

5  ciency  of  Bvldenoe.  Evidence  reviewed,  and  held  that  whether 
the  passenger  in  an  automobile,  where  the  driver  was  negligent, 
was  guilty  of  contributory  negligence  in  not  requiring  the  driver 
to  exercise  proper  care,  was  a  question  for  the  Jury,  and  that  the 
same  did  not  constitute  negligence  as  a  matter  of  law. 

TRIAL:    Distnuitions— Prejudicial  Error.    That  the  Jury  might  have 

6  found  that  decedent  was  guilty  of  contributory  negligence  did 
not  cure  the  error  in  having  charged  the  Jury  that  it  could  find 
that  decedent  had  joined  in  a  Joint  enterprise,  or  in  having 
charged  that,  if  he  directed  the  driver  where  he  wished  to 
travel,  the  driver's  negligence  was  imputable  to  him. 

TBIAL:    Special   Interrogatories— intimate    Facts.    Where,    if   the 

7  driver  was  not  negligent,  there  would  be  no  negligence  to  impute 
to  the  decedent,  who  was  a  passenger  in  the  automobile,  an  in- 
terrogatory as  to  whether  the  driver  was  negligent  in  approach- 
ing the  bridge  was  properly  submitted. 

TRIAL:    Special  Interrogatoiies^-Discietion  of  Court  in  Submitting 

8  Ultimately  Determinative  Interrogatories.  Rule  recognized  that 
the  action  of  a  trial  court  in  submitting  an  interrogatory  that 
Is  not  ultimately  determinative  will  not  be  interfered  with  on 
api>eal,  although  the  trial  court  would  be  sustained  for  refusing 
the  same  interrogatory  on  that  ground. 

Appeal  from  Polk  District  Court. — C.  A.  Dudley,  Judge. 

May  6,  1919. 

A  car  driven  by  one  Brownell  was  alleged  to  ha?e  been 
diverted  from  its  course  and  thrown  into  the  railing  of  a 
bridge  because  of  the  condition  in  which  the  defendant  is 
aliped  to  have  kept  a  roadway.  The  decedent,  Teague,  was 
in  this  car,  and  was  so  injured  as  to  come  to  his  death 
shortly  thereafter.  There  was  verdict  and  judgment  for 
the  defendant.    On  this  appeal,  the  complaint  is  limited  to 
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the  giving  of  one  iustnictiou,  and  the  submission  of  certain 
interrogatories. — Reversed  and  remanded, 

Dunshee  d  Haines^  for  appellant. 

jff.  W,  ByerSy  Eabil  C.  Carlson,  and  E.  M.  Steer,  for  ap- 
pellee. 

Salinger,  J. — I.  The  jury  was  told  that  they  might  im- 
pute the  negligence  of  the  driver,  Brownell,  to  the  decedent, 
if  they  found  that  Brownell  was  driving  the  car  "at  the 

request  of  said  decedent,  for  the  use  and 

I.  Trial:  In.  benefit  of  the  said  decedent."    Again,  ''or 

waiver  by*  if  you  find  that  decedent  controlled  or  had 

request  of 

Instruction.         the  right  to  control  and  direct  the  driving 

of  said  car,  whether  he  exercised  the  right 
or  not."  Appellant  urges  there  was  no  evidence  whereon 
to  base  this  much  of  the  charge.  We  hold  with  appellee  that 
no  such  complaint  may  be  made  now,  because  a  party  is 
precluded  from  objecting  to  an  instruction  upon  the  ground 
that  it  submits  an  issue  not  raised  by  the  evidence  where 
he  has,  himself,  requested  an  instruction  upon  that  issue. 
We  think  Instruction  1,  offered,  invokes  this  rule. 

II.  Eliminating,  as  we  have,  some  objections  involving 
that  there  was  no  evidence  to  support  the  charge,  we  have 
next  for  consideration  a  direction  as  to  what  the  jury 

should  do  if  it  found  that  the  driver  and 

decedent  "were  using  said  car  in  a  common 

^*  trnputed^neg-      enterprise,  to  wit,  a  mutual  pleasure  ride  at 

fldten^'  of"'"       *^®  request  or  upon  the  suggestion  of  said 

l?int''?lnt?^""     decedent."     Was  there  any  evidence  of  a 

joint  venture,  and  that  the  car  was  used 
in  a  common  enterprise?  It  appears  that  Brownell  arrived 
in  Des  Moines  about  midnight  of  the  night  preceding  the 
accident ;  that  he  arose  about  seven  the  next  morning,  and 
about  nine,  began  entertaining  prospective  purchasers  of 
Haynes  cars.  He  was  the  service  man  for  the  compaqy 
that  manufactured  that  car.    The  state  agent  of  that  cmd* 
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pany  had  engagements  with  some  out-of-town  dealers,  to 
demonstrate  this  ear  to  certain  prospective  customers,  but 
was  taken  sick  that  morning,  and  requested  Brownell  to 
demonstrate  the  car.  In  the  afternoon,  he  drove  a  dealer, 
a  prospect,  and  another  man  to  a  ball  game,  in  the  demon- 
stration car.  He  continued  with  these  men  until  after  sup- 
per, and  continued  entertaining  two  of  the  men  and  driving 
them  around  all  evening,  and  up  to  the  time  at  which  he 
met  decedent.  If  there  be  any  evidence  of  a  joint  enter- 
prise in  which  decedent  was  engaged  with  Brownell,  it 
must  necessarily  be  because  of  what  happened  after  the 
time  when  Brownell  and  decedent  met.  This  occurred  about 
eleven  at  night.  Brownell  chanced  to  meet  decedent  and 
a  young  lady,  whose  escort  to  the  theater  he  had  been,  and 
at  the  request  of  the  young  lady,  took  her  and  decedent 
into  his  car  and  drove  them  to  her  home.  There,  decedent 
asked  Brownell  to  wait  for  him,  and  said  he  would  ride 
back  to  the  city  with  him.  Brownell  waited  some  five 
minutes.  Decedent  and  some  of  the  dealers,  who  had  been 
in  the  car  all  the  time,  returned  to  the  city.  Then  one 
dealer  was  taken  to  where  he  was  staying.  Brownell  and 
decedent  then  returned  to  the  city,  and  still  another  per- 
son in  the  car  got  out  at  a  drug  store.  Thereafter,  the  car 
was  left  in  front  of  the  hotel  at  which  decedent  was  stay- 
ing, and  on  his  invitation,  Brownell  went  to  decedent's  room 
with  him,  arriving  there  about  one  o'clock.  The  two 
smoked,  and  drank  about  a  pint  of  beer  apiece.  This  was 
followed  by  a  lunch.  After  this  lunch,  decedent  suggested 
that  they  take  a  Jittle  ride  before  they  retired,  and  Brownell 
consented.  He  then  inquired  of  decedent  where  they  should 
drive;  whereupon,  decedent  suggested  that  they  go  out 
Orand  Avenue  and  back,  and  this  they  proceeded  to  do. 

It  is  upon  this  evidence  that  the  support  of  submitting 
joint  enterprise  or  joint  venture  must  rest.  Is  it  any  evi- 
dence of  such  venture  or  enterprise? 
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Speaking  to  Payne  v.  C,  R.  I.  &  P.  R.  Co.,  39  Iowa  523, 
and  to  the  analysis  of  it  made  in  Nesbit  v.  Town  of  Oomer, 
75  Iowa  314,  it  was  said  in  MoBride  v.  Dea  Moines  City  R. 
Co,,  134  Iowa  398,  at  408,  that  the  ground  of  the  decision 
in  Payne's  case  ^^s  very  briefly  and  inadequately  stated,  and 
that  case  has  been  cited  in  other  courts  [citing]  as  support- 
ing the  general  rule  of  imputed  negligence  announced  in 
Thorogood  v.  Bryan,  8  C.  B.  114,  which  has  been  expressly 
repudiated  in  practically  all  the  courts  of  last  resort  in 
this  country  in  which  the  question  has  been  considered" 
(citing  lAttle  v.  Hackett,  116  U.  S.  366,  [6  Sup.  Ct.  Bep. 
391] ;  Union  Pac.  R.  Co.  v.  Lapsley,  51  Fed.  174;  Kowoiski 
V,  Chicago  O.  W.  R.  Co,,  84  Fed.  586 ;  and  Robinson  v.  New 
York  C.  d  H.  R.  Co.,  66  N.  T.  11).  To  the  repudiations  of 
the  Thorogood  case  may  be  added  New  York,  L.  E.  &  W.  R. 
Co.  V.  Steinbrenner,  47  N.  J.  L.  161 ;  Bennett  v.  New  Jersey 
R.  d  T.  Co.,  36  N.  J.  L.  225 ;  MiOer  v.  LouisviUe,  N.  A.  i 
C.  R.  Co.,  158  Ind.  97  (27  N.  E.  339) ;  NesUt  v.  Town  of 
Gamer,  75  Iowa  314,  318,  319 ;  Wabash,  8i.  L.  d  P.  R.  Co. 
V.  Shacklet,  105  111.  364;  Chapman  v.  New  Haven  R.  Co., 
19  N.  Y.  341 ;  Danville,  L.  d  N.  T.  R.  Co.  v.  Stewart,  2  Mete. 
(Ky.)  119;  lAmisville,  C.  d  L.  R.  Co.  v.  Case's  Admr.,  9 
Bush.  (Ky.)  728;  Cuddy  v.  Horn,  46  Mich.  596  (10  N.  W. 
32) ;  and  Tompkins  t\  Clay  Street  R.  Co.,  66  Cal.  163  (4 
Pac.  1165).  We  pointed  out,  in  Nesblt  v.  Town,  76  Iowa 
314,  318,  that  the  Thorogood  case  has  been  criticised  and 
discredited  in  the  courts  of  England. 

As  we  define  it  in  the  McBride  case  and  the  Neshit  case, 
the  Payne  case  and  others  like  it  merely  announce  **the  gen- 
eral rule  that,  where  several  persons  are  engaged  in  a  com- 
mon enterprise,  in  the  carrying  on  of  which  each  is  partid- 
patirg,  the  negligence  of  one  of  them  may  be  imputed  to  tiie 
others."  And  it  is  justifiable  to  add  that  the  Payne  case 
exhibits  an  indubitable  case  of  joint  enterprise.    As  much 
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is  true  of  Yahn  v.  City  of  Ottumtoa,  60  Iowa  429.  We  are 
unable  to  see  how  Stafford  v.  City  of  Oskiiloosa,  57  Iowa 
748;  has  any  substantial  bearing  on  the  controversy  in  hear- 
ing. And  this  is  so  of  Boyden  v.  FUohburg  R.  Co.,  72  Vt. 
89  (47  Atl.  409).  Though  KopUtz  v.  City  of  8t.  Paul,  86 
Minn.  373  (90  1^.  W.  794),  is  cited  by  appellee,  it  certain- 
ly does  not  aid  it.  The  plaintiff,  a  young  lady,  was  one  of 
a  picnic  party,  consisting  of  young  men  and  ladies,  the  lat- 
ter furnishing  the  lunch  and  the  former  the  transportation, 
an  omnibus  drawn  by  four  horses,  with  the  hiring  or  driv- 
ing of  which  the  lady  had  nothing  to  do.  The  conveyance 
was  overturned,  and  the  plaintiff  was  injured  by  the  neg- 
ligence of  the  defendant  city  and  the  contributory  negli- 
gence of  one  of  the  young  men,  who  was  driving  at  the 
time.  In  holding  tfiat  his  negligence  could  not  be  imputed 
to  the  defendant,  like  unto  Payne's  case,  there  is  a  declara- 
tion of  the  general  rule  that,  if  two  or  more  persons  unite 
in  the  joint  prosecution  of  a  common  purpose,  under  such 
circumstances  that  each  has  authority,  expressed  or  im- 
plied, to  act  for  all  in  respect  to  the  conduct  or  the  means  of 
agency  employed  to  execute  such  common  purpose,  the  neg- 
ligence of  any  one  of  them  in  the  management  thereof  will 
be  imputed  to  all  of  the  others.  To  formulate  a  rule  is  one 
thing;  to  hold  it  applicable,  quite  another. 

In  Neshit  v.  Town  of  Chtrner,  75  Iowa  314,  plaintiff  re- 
sided in  the  country,  and,  on  the  day  of  the  injury,  was  in- 
vited by  one  of  his  neighbors  to  accompany  him  to  the  town. 
They  were  accompanied  by  one  Sheridan,  who  had  been  in 
the  employ  of  the  neighbor,  but  his  term  of  service  had  ex- 
pired the  day  before.  The  vehicle  in  which  the  party  rode 
and  the  team  by  which  it  was  drawn  belonged  to  the  neigh- 
bor. Borne  time  after  arriving  in  town,  plaintiff  and  Sheri- 
dan went  to  a  shop  for  .  the  purpose  of  procuring  some 
shovels  belonging  to  a  brother  of  the  owner  of  the  team  and 
wagon,  which  he  had  requested  them  to  carry  out  to  the 

Vol.    1«n   lA. — R2 
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country  for  him ;  and  it  was  when  they  were  driving  from 
the  shop  to  another  part  of  the  town,  Sheridan  driving, 

9 

that  the  accident  occurred.  It  was  due  to  some  fault  of 
the  city  in  proper  maintenance  of  the  street  Plaintiff  tes- 
tified he  neither  gave  any  direction  as  to  the  manner  of 
driving  nor  assumed  any  control  over  the  team  or  its  move- 
n^nts.  It  was  contended  that  what  occurred  after  plain- 
tiff and  Sheridan  left  the  shop  constituted  a  joint  venture, 
and  brought  the  case  within  the  rule  of  the  Payne  case; 
and  we  disapproved  an  instruction,  in  effect  that,  if  Sheri- 
dan's negligence  contributed  to  the  injury,  plaintiff  could 
not  recover. 

Mere  friendly  companionship  in  a  walk  will  not  con- 
stitute a  common  enterprise.  Barnes  i?.  Town  of  Marcus^ 
96  Iowa  675;   Bailey  v.  City  of  Centerp'Ule,  115  Iowa  271. 

"The  mere  fact  that  they  both  have  engaged  in  the  drive 
because  of  the  mutual  pleasure  to  be  so  derived  does  not 
materially  alter  the  situation."  Withey  v.  Fowler,  164  Iowa 
377. 

Carpenter  v.  Campbell  Auto  Co.,  159  Iowa  52,  affirms 
every  rule  asserted  by  appellant,  but  rightly  finds  that  the 
Carpenter  case  is  not  controlled  by  these  rules.  In  that 
case,  one  Means  was  the  owner  of  a  car  which  he  had  had 
only  a  few  days,  and  had  never  tried.  He  was  interested 
in  knowing  whether  or  not  it  worked  properly ;  in  whether 
there  was  anything  wrong  with  it.  While  on  the  street 
trying  to  adjust  the  machinery,  he  met  Black.  Black  told 
him  the  car  was  not  working  right;  that  he  would  show 
him  it  was  not ;  and  suggested  that  he  get  in  the  car.  The 
owner  went  with  Black  for  the  purpose  of  ascertaining 
what,  if  any,  defect  there  was  in  the  car,  to  see  how  it 
worked  and  performed.  Black  had  no  interest  in  knowuig 
whether  the  machine  worked  right  or  wrong.  Means  had 
given  Black  no  right  to  the  possession  of  the  machine,  no 
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right  to  use  it  or  try  it.  As  soon  as  he  saw  Black  on  the 
street^  he  asked  Black  what  was  the  matter  with  the  ma- 
chine, and  then,  with  his  consent,  and  for  the  first  time, 
Black  ran  the  machine,  for  the  sole  purpose  of  enabling 
Means  to  know  how  the  machine  was  working,  and  how  his 
own  property  performed.  Means  alone  was  the  one  in- 
terested in  the  experimental  trial,  and  consented  to  Black's 
making  such  trial.    The  ex])ress  holding  is: 

'^Black  was,  therefoi-e,  in  and  about  Means'  business; 
or  at  least  they  were  engaged  in  a  common  enterprise  in 
ascertaining  what  was  the  cause  of  the  trouble  with  the 
car  J' 

Properly  enough,  it  was  held  to  be  at  least  a  question 
of  fact  whether  negligence  on  part  of  Black  in  driving  the 
car  could  be  fastened  upon  Means.  The  appellee  relies 
wholly  upon  the  following  excerpt  from  the  Carpenter  case : 

^'In  every  case  in  which  it  is  held  that  the  negligence 
of  the  driver  cannot  be  imputed  to  the  party  riding  with 
him,  an  exception  is  always  made  to  the  effect  that,  where 
they  are  engaged  in  a  common  enterprise,  or  where  the 
driver  is  in  an  enterprise  of  any  kind  for  the  use  and  benefit 
of  the  party  charged  in  his  employ,  or  under  his  control,  op 
where  the  instrumentality  used  is  under  the  control  and 
direction  and  owned  by  the  party  charged,  and  where  he 
has  a  right  to  control  and  direct  it,  whether  he  exercises 
that  right  or  not,  he  is  held  for  the  negligence  of  the  driver. 
The  question  here  was  clearly  for  the  jury,  and  not  for  the 
court,  under  the  record  made  in  this  cause,  and  the  court 
rightly  oyerruled  defendant's  motion  for  an  instructed  ver- 
dict.'' 

As  applied  to  the  record  in  the  Carpenter  case,  no  one 
will  quarrel  with  this  pronouncement.  It  settles  that  neg- 
ligence will  be  imputed  where  there  is  an  engagement  in 
a  common  enterprise,  or  where  the  driver  is  the  agent  of 
the  one  in  the  car  with  him,  and  rightly  settles  that  these 
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premises  were  present  in  the  Carpenter  case.  But  notiiing 
decided  by  the  Carpenter  case  furnishes  any  ruling  for  the 
case  at  bar.  In  McBride  v.  De8  Moines  City  R.  Co.,  134 
Iowa  398,  407  et  seq.,  the  ground  for  holding  that  there 
was  no  joint  enterprise  is  that  the  fireman  riding  on  the 
hose  truck  was  not  a  volunteer,  and  had  no  part  in  the 
selection  of  the  driver.  Of  course,  that  is  not  intended  to 
be  a  ruling  that  there  is  a  joint  venture  when  the  passeng^ 
is  a  volunteer  and  does  have  a  part  in  selecting  the  driver. 
It  will  presently  appear  that  joint  venture  or  enterprise 
has  often  been  denied  where  the  passenger  was  a  volunteer 
and  chose  his  driver. 

We  conclude  that  the  evidence,  which  comes  to  no  more 
than  we  have  set  forth,  is  no  warrant  for  having  permitted 
the  jury  to  determine  whether  these  parties  had  engaged 
in  a  joint  enterprise. 

IV.  The  jury  was  charged  that  the  n^ligence  of 
Brownell  might  be  imputed  to  decedent  if  the  jury  found 
from  the  evidence  that  "decedent  did  direct  as  to  the  place 

of  the  driving  of  said  car."    This  is  made  a 

^'  SSutSfneV       <3i8tinct  basis  for  imputing  such  negligence 

tiSS'^bypS^'     ^^^  ^^^  defeating  recovery,  and  is  stated 

SSaS'^to'b?*       without  any  qualification  whatsoever.    This 

driven.  ^^j^   ^^^  ^^^  ^^^^  ^j^^  ^^^  ^^^  ^^^  ^^ 

cedent  had  directed  Brownell  as  to  the  place  of  driving 
the  car  would  make  the  negligence  of  Brownell  a  bar  to 
recovery  for  injury  to  the  decedent. 

True,  in  Larkin  v.  Burlington,  C,  R.  d  N.  R.  Co.,  85 
Iowa  492,  the  passenger  did  not  direct  where  the  driver 
should  travel,  and  left  it  to  his  determination.  But  that 
negligence  is  not  imputable  because  no  directions  are  given, 
of  course,  does  not  tend  to  establish  that  n^ligence  is  im- 
putable merely  because  such  directions  are  given. 

The  relation  is  not  created  because  the  passenger  left 
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the  route  to  be  traveled  to  the  determination  of  the  driyer, 
and  g9.ve  him  no  directions  as  to  the  course  to  take.  Withey 
V.  Fowler,  164  Iowa  377,  at  394,  analyzing  Larkm  v.  Bur- 
lington, C.  R.  d  N.  R.  Co.,  85  Iowa  492.  The  same  result  is 
reached  in  lAttle  v.  Hackett,  116  U.  8.  366  (6  Sup.  Ct.  Eep. 
391),  where  the  hirer  did  give  directions  as  to  the  place  he 
desired  to  be  convqred,  and,  reaching  there,  and  finding  he 
had  further  time,  directed  the  driver  to  take  him  for  a 
pleasure  trip  through  a  park.  It  is  there  said  that  those 
in  a  hack  do  not  become  responsible  for  the  negligence  of 
the  driver,  if  they  exercise  no  control  over  him  beyond  in- 
dicating the  route  they  wish  to  travel,  or  the  places  they 
wish  to  go.  To  like  effect  is  Neshifs  case,  75  Iowa  314,  at 
319 ;  WitJiey  v.  Fowler,  164  Iowa  377,  393. 

It  is  quite  self-evident  that  the  negligence  of  the  driver 
is  not  imputable  to  the  passenger  merely  because  the  pas- 
senger gives  the  direction  as  to  the  course  over  which  the 
conveyance  is  to  be  driven.  If  it  were,  the  passenger  who 
engages  the  driver  of  a  taxi  and  tells  him  to  take  him  to  a 
stated  destination  over  a  stated  route,  can  recover  nothing 
if  the  joint  result  of  negligence  on  part  of  the  driver  and 
of  a  third  person  injures  the  passenger;  and  because  of 
such  direction,  the  passenger  would  be  liable  if  his  driver, 
through  n^ligence,  injured  a  third  person.  This  cannot 
be  so. 

V.  Appellee  contends  that,  if  the  question  of  joint  en- 
terprise be  eliminated,  yet  the  relations  of  Brownell  and 
decedent  were  such  as  that  the  negligence  of  Brownell  is 
imputable  to  decedent.  We  hold  to  the  opinion  that,  even 
as  negligence  will  not  be  imputed  because  of  joint  enter- 
prise, where  the  driver  and  owner  invites  another  to  ride 
as  his  guest,  or  because  the  one  injured  comes  to  ride  be- 
cause of  a  request  to  be  given  a  pleasure  ride,  or  because 
of  the  hiring  of  a  conveyance,  none  of  these  things  will 
create  the  relation  necessary  for  imputing  negligence.    We 
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held  in  Neshit  v.  Town,  75  Iowa  314,  318,  319,  that  these 
things  did  not,  as  matter  of  law,  create  such  relation.  We 
have  approved  lAttle  v.  Uackett,  116  D.  S.  366  (6  Sup.  Ct 
Rep.  391),  in  its  ruling  that  the  relation  is  created  only 
where  the  negligence  or  fault  is  that  "of  some  person  to- 
wards whom  he  sustains  the  relation  of  superior  or  mas- 
ter;" and  that  hiring  a  conveyance  with  its  driver  does 
not  create  that  relation  between  the  parties ;  and  that  the 
driver  so  hired  remains  the  servant  of  the  owner  of  the  con- 
veyance who  appointed  him  to  drive  it  for  hire.  That,  in 
effect,  is  the  holding  of  New  York,  L.  E,  d  W.  B.  Co,  v. 
Steinhrenner,  47  N.  J.  L.  161.  In  that  case,  in  Bennett  c. 
New  Jersey  R.  d  T.  Co.,  36  N.  J.  L.  225,  and  in  many  well- 
considered  decisions  on  part  of  courts  of  highest  standing, 
the  test  has  been  declared  to  be  whether,  if  the  driver's  n^- 
ligence  injured  a  third  person,  the  passenger  could  be  made 
responsible  to  such  person.  Certainly,  the  naked  fact  that 
one  accepts  an  invitation  to  take  a  pleasure  ride  as  a  guest, 
or  that  one  employs  the  driver  of  a  taxi  for  pleasure  or  for 
business  purposes,  will  not  work  that  the  passenger  can 
be  made  to  respond  for  injury  to  third  persons,  caused  hj 
the  negligence  of  the  driver.  There  must  be  more  than 
the  relation  of  guest  and  host.  Withey  v.  Fowler,  164  Iowa 
377.  There  must  be  what  amounts  to  the  relation  of  prin- 
cipal and  agent.  Little  v.  Hackett,  116  U.  S.  366  (6  Sup. 
Ct.  Rep.  391,  at  397) ;  Wymore  «.  Mahaska  County,  78 
Iowa  396;  CJiapnum  v.  New  Haven  R.  Co..  19  N.  Y.  341. 
That  is  fairly  one  pronouncement  made  in  CarpetUer^s  case, 
159  Iowa  52,  at  61. 

5-a 
In  many  of  the  cases  wherein  we  and  courts  of  last  re- 
sort in  other  jurisdictions  have  held  that  there  was  no  im- 
putable negligence,  it  happened  that  the  invitation  to  ride 
was  given  by  the  driver.  See  Neshit  v.  Town,  75  Iowa  314, 
at  319 ;   Wittiey  v.  Fowler,  164  Iowa  377,  at  393 ;   Toum  of 
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KnightatQwn  v.  Musgrove,  116  Ind.  121  (18  N.  E.  452),  cited 
by  appellee;  Dyer  v.  EHe  U.  Co.,  71  N.  Y.  228.  But  the 
same  rule  has  been  announced,  time  without  number,  where 
the  driver  or  owner  did  not  do  the  inviting,  and  where  the 
injured  person  initiated  riding  in  a  conveyance  by  engaging 
a  driver  and  his  vehicle  to  carry  him  as  a  passenger,  and 
where  it  may  not  be  said  that  the  case  comes  within  the  rule 
governing  where  the  driver  or  owner  invites  another  to  take 
a  ride  as  his  guest.  Bee  Now  York,  L.  E.  d  W.  R.  Co.  v. 
IStehibrefiner,  47  N.  J.  L.  IGl^  State  v.  Boston  d  M.  R.  Co., 
80  Me.  430  (15  Atl.  3G) ;  Little  v.  Hackett,  110  U.  S.  366  (6 
Sup.  Ct.  Kep.  391). 

5-b 
Whlttaker  v.  City  of  Heletia,  14  Mont.  124,  and 
Predeauw  v.  City  of  Mineral  Point,  43  Wis.  513,  cited  by 
the  Whittaker  case,  do  sustain  the  position  of  the  appellee. 
But  they  are  not  abreast  of  the  time,  and  contrary  to  the 
great  weight  of  authority.  Both  rest  on  the  basis  of  the 
discredited  Thorogood  case.  The  sum  and  substance  of 
Granger  v.  Farrant,  179  Mich.  19  (146  N.  W.  218,  224),  is 
found  in  the  naked  statement  that,  if  the  jury  should  find 
the  driver  was  guilty  of  contributory  negligence,  "such  neg- 
ligence might,  under  our  decisions,  be  imputed  to  the  plain- 
tiff.'' 


5-f 


Whatsoever  is  said  in  StaffofU  v.  City  of  Oskaloosa,  57 
Iowa  748,  tending  to  support  the  claim  of  appellee,  is  said 
in  Neshifs  case,  75  Iowa  314,  to  be  due  to  the  law  of  the 
case,  as  arbitrarily  fixed  on  the  application  of  the  rules  of 
appellate  review.  That  is  to  say,  the  case  does  not  turn  up- 
on when  negligence  is  imputable,  but  on  the  fact  that,  in 
that  case,  it  was  conceded  that  the  negligence  was  im- 
putable, or  that  the  record  was  in  such  position  as  that  such 
questions  should  not  be  considered.  The  same  may  be  said 
for  Slater  v.  BtirUngton,  C.  R.  d  N.  R.  Co.,  71  Iowa  209, 
and  OUon  v.  Town  of  Luck,  103  Wis.  33  (79  N.  W.  29).    In 
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effect,  the  last,  too,  involves  nothing  but  a  question  of  prac- 
tice. 

The  point  that  the  charge  proceeded  in  illogical  order 
needs  no  serious  consideration.    If  it  be  the  logical  way  to 
have  the  jury  determine  first  whether  negligence  is  im- 
putable, we  see  no  prejudicial  error  in  hav- 
*•  Jtru"^^^^".  ing  told  the  jury  to  determine  first  whether 

minkuon  of         *^®  ^^^"^^^  ^^^  negligent. 

ifder! ''  *''^*'**  VI.  AppeUee  urges  that  "appellant  is 

clearly  guilty  of  contributory  negligence, 
and  not  entitled  to  recover  in  any  event;"  that  "one  who, 
while  riding  with  another  wh6  is  negligent  in  such  driv- 
ing, fails  to  require  the  driver  to  exercise  proper  care  and 

prudence  or  take  other  steps  for  hig  own 
6.  nbgliobncb  :       protection,   is  guilty  of.  negligence."    We 

Degi[gence7        may  coucedcy  for  the  sake  of  argument,  that 

tutinK  suffl-         the  jury  might  have  found  that  the  conduct 

cicncy  of 

ovidence.  of  decedent  in  the  respects  just  stated  con- 

stituted contributory  negligence.  But  no 
case  is  cited,  and  we  believe  none  may  be,  holding  that  &nch 
conduct  establishes  contributory  negligence  as  matter  of 
law.  On  slightest  reflection,  one  can  think  of  many  things 
that  wduld  justify  a  jury  in  finding  there  was  no  contribu- 
tory negligence,  even  though  the  passenger  did  not  require 
that  the  driver  exercise  proper  care,  and  took  no  steps  for 
his  own  protection.  The  passenger  might  feel  that  the 
driver  would  pay  no  attention  to  remonstrances  against  his 
conduct;  or  the  passenger  might  be  utterly  unable  to  do 
anything  that  would  save  him  from  the  driver's  negli- 
gence; or  the  fact  that  such  negligence  was  endangering 
him  might  become  apparent  so  suddenly  and  under  such  con- 
ditions as  that  the  passenger  was  unable  to  formulate  re^ 
monstrances,  or  to  think  of  and  obtain  safety.  As  said,  the 
most  that  appears  is  that  the  jury  might  have  found  de«^ 
dent  contributed  to  his  own  injury  by  his  own  negligence. 
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But  the  fact  that  that  was  permissible  is,  of 

^'  stTudtions  ■  course,  110  cure  for  erroneously  having  told 

prejudiciar  ^jj^  j^^y  ^^^^  j^  ^jigj^^  ^^  ^j^^g^  parties  had 

engaged  in  a  joint  enterprise,  or  charging  it 
erroneously  that  the  negligence  of  Brownell  was  imputable 
to  decedent  merely  because  the  latter  had  given  directions 
as  to  the  place  where  he  desired  to  travel. 

Of  course,  one  to  whom  the  negligence  of  the  driver  is 
not  imputable  may  be  guilty  of  such  conduct  as  that  re- 
covery should  be  denied  for  contributory  negligence  estab- 
lished as  matter  of  law.  That  is  the  real  holding  of  City 
of  Vincennes  v.  Thuis,  28  Ind.  App.  523  (63  N.  E.  315,  at 
317) ;  Aimer  v.  Louisville,  N.  A.  d  C.  R.  Co,,  128  Ind.  97 
(27  N.  E.  339)  ;  Hoag  v.  New  York  C.  d  H.  R.  R.  Co,,  111 
N.  Y.  199  (18  N.  E.  648)  ;  Brannen  v.  Kokomo,  G,  d  J,  6.  R. 
Co.,  115  Ind.  115  (17  N.  E.  202)  ;  DonnHlt/  v,  Brooklyn  CUy 
R.  C0.3 109  N.  Y.  16  (15  N.  E.  733)  ;  Kan4)  v,  Boston  Elev,  R. 
Co.,  192  Mass.  386  (78  N.  E.  485)  ;  Uush  v.  Union  Pan.  R. 
Co.,  62  Kan.  709  (64  Pac.  624)  ;  Quarmxin  v.  Burnett,  6  Mees 
&  W.  "499;  Jones  v.  Corporation  0/  Liverpool,  14  Q.  B.  Div. 
890. 

State  V,  Boston  d  M.  R.  Co.,  80  Me.  430  (15  Atl.  36), 
cited  by  appellee,  seems  to  us,  in  essence,  to  run  counter  to 
decisions  also  relied  on  by  appellee,  to  the  effect  that  inaction 
may,  in  effect,  impute  negligence,  by  means  of  ruling  that 
such  inaction  constituted  contributory  n^ligence  as  mat- 
ter of  law.  So  far  as  the  direct  point  is  concerned,  the  only 
holding  of  the  case  is  that  the  doctrine  which  imputes  to  a 
passenger  the  negligence  of  a  driver,  over  whom  the  pas- 
senger exercises  no  influence  or  control,  is  not  accepted  in 
Maine. 

VII.  We  agree  with  appellee  that,  where  the  evidence 
shows  that  plaintiff  is  not  entitled  to  recover  in  any  event, 
and  that  a  new  trial  would  not  affect  the  result,  that  any 
error  in  the  giving  of  the  instructions  or  other  error  is  er- 
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ror  without  prejudice,  and  that  reversal  will  not  ensue. 
But  we  fail  to  see  the  applicability  of  the  rule.  We  are  not 
favored  with  any  suggestion  how  we  may,  in  reason,  hold, 
as  matter  of  law,  that  plaintiff  must  fail,  should  a  new 
trial  be  awarded.  We  are  not  prepared  to  say  that  if,  on 
remand,  a  jury  should  find  that  the  driver  was  not  negligent, 
or  that,  if  he  was,  the  plaintiff  did  not  contribute  to  the 
negligence,  we  should  hold,  on  appeal,  that  such  findings 
cani^ot  be  sustained  on  the  evidence.  For  that  matter,  we 
cannot  know  in  advance  that  plaintiff  wjll  not  add  to  the 
strength  of  his  testimony.  The  rule  invoked  by  appellee  is 
applied  where  the  appellate  court  can  find  that  some  es- 
sential to  recovery  is  nonexistent.  A  familiar  illustration 
is  where  there  is  judgment  against  an  officer  for  having 
levied  upon  property  belonging  to  another  than  the  execu- 
tion defendant,  and  it  appears  that  no  notice  of  ownership 
was  served.  As  said,  we  cannot  affirm  on  the  ground  that 
reversal  and  remand  will  be  idle. 

VIII.  Over  objection,  the  court  submitted  special  in- 
terrogatories inquiring  whether  the  driver,  at  the  time  in 
question,  was  approaching  the  bridge  in  a  reasonably  care- 
ful and  prudent  manner.     Under  the  deci- 
7.  TftiAL :  spe-         sions,  it  was  proper  to  submit  such  interrog- 

olal  inter-  >  i'      i  o 

rogatories:  atories,  bocause  an  answer  to  them  might 

ultimate    facts.  '  ° 

be  determinative.  Had  the  jury  found  that 
the  driver  was  guilty  of  no  negligence,  the  representatives 
of  the  decedent  were  entitled  to  recover.  For,  if  the  driver 
was  not  negligent,  there  was  no  negligence  to  impute  to  the 
decedent. 

Other  interi'ogatories,  however,  are  not  thus  ultimate 
and  determinative.  Two  of  them  went  to  the  question 
whether,  on  approaching  the  bridge,  the  driver  was  going  at 
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an  average  speed  of  more  than  20  miles  an 

8.  Trial:  spe-         hour.     Whether  answered  yes  or  no,  these 

rogatories :  would  not  be  decisive.    So  of  the  interroga- 

court  in  sub-       toncs  mquinng  who  requested  the  nde,  and 

mateiy  deter-      who  indicated  or  directed  the  route  over 

mlnatlTe   in- 
terrogatories,       which  the  automobile  was  to  be  driven.    The 

writer  is  of  ^opinion  that  the  giving  of  these 
interrogatories  should  be  sustained,  on  the  ground  that, 
though  not  determinative  and  ultimate,  the  statute  gives 
the  right  to  have  such  submitted.  But  it  has  often  been 
held,  and  the  majority  adheres  to  the  rule,  that  a  discretion 
is  involved,  and  that,  though  the  trial  court  might  be  sus- 
tained for  refusing  a  special  interrogatory  on  the  ground 
that  it  is  not  ultimately  determinative,  it  will  not  be  in- 
terfered with  if  it  submits  such  an  interrogatory.  With 
this  rule,  too,  the  writer  is  not  in  accord.  But  enough  has 
been  said  to  work  that  there  may  be  no  reversal  because 
said  interrogatories  were  submitted.  It  should  be  said  that 
none  of  them  were  vulnerable  to  the  objection  that  they 
dealt  with  immaterial  and  irrelevant  matter. 

It  goes  without  saying  that,  though  there  was  no  er- 
ror in  taking  the  answers  made,  these  answers  are  of  no 
avail  to  cure  an  instruction  giving  an  improper  efiPect  to 
the  facts  found  by  such  answers. 

For  the  errors  in  instructing  that  have  been  pointed 
out,  the  cause  must  be,  and  is, — Reversed  and  remanded. 

Ladd,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


In  rb  Estatb  of  Osborn. 

C.  N.  Osborn  et  al..  Appellees,  v.  Josephine  Whitlow, 

Appellant. 
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WILLS:    BequislteB  and  Validity— Ezecntlon— Proof.    Proof  that  a 

1  deceased  subscribing  witness  to  a  will  actually  signed  the  will 
as  a  witness,  plus  teetimony  by  the  surviving  subscribing  witp 
nesfi  that,  while  he  had  no  distinct  and  independent  recollection 
of  having  signed  the  will  as  a  witness,  yet  he  knows  he  would 
not  have  signed  if  the  testator  had  not  signed,  presents  primar 
facie  evidence  of  the  due  execution  of  the  will. 

WITNESSES:    Credibility,  Impeachment,   Etc. — Ckmviction  of  Mia- 

2  demeanor.  A  witness  may  not  be  crosa^xamined  as  to  hia  -for- 
mer conviction  of  the  crime  of  having  unlawfully  obstructed  the 
course  of  public  justice, — a  misdemeanor, — becauae: 

1.  Such  offense  is  not  a  felony,  as  provided  by  Code  Sec- 
tion 4613,  and 

2.  Such  examination  would  expose  the  witness  to  public  ig- 
nominy, in  violation  of  Section  4612,  Code  Supp.,  1913. 

BASTABDS:    Paternity — Declarations  of  Putative  Father.    The  re- 

3  ception,  without  objection,  in  a  will  contest,  of  declarations  of 
a  testator  at  the  time  of  executing  his  will,  to  the  effect  that  he 
had  doubts  whether  he  was  the  father  of  one  who  was  ignored 
in  the  will,  presents  no  issue  on  the  paternity  of  such  per- 
son, when  such  paternity  was,  at  the  trial  in  question,  fully 
conceded. 

TRIAL:    Reception  of  Evidence— Objectionable  Docnment  Admlflsft- 

4  hie  for  One  Purpose.  The  reception  in  evidence  of  an  instru- 
ment which  is  very  largely  irrelevant,  and  which,  preferably, 
ought  to  have  been  kept  out  of  the  record,  is  not  error,  whm 
such  instrument  did  have  some  small  bearing  on  one  of  the 
issues,  and  was  specifically  so  limited  by  the  court,  and  espe- 
cially when  complainant  first  prominently  injected  the  docu- 
ment into  the  testimony,  but  without  offer  of  its  introduction. 

NEW  TRIAL:    Misconduct  of  Court— Re-reading  Instructions.    It  is 

6    not  misconduct  for  the  court,  after  long  deliberation  of  the  jury, 

to  re-read  his  instructions,  and  that,  too,  with  such  emphasis 

and  intonations  of  voice  as  he  may  think  necessary  in  order  to 

convey  understanding. 

TRIAL:    Verdict— Impeachment.    A  verdict  may  not  be  impeached 

6  by  the  testimony  of  a  juror  to  the  effect  that  he  yielded  to  mere 
weariness  or  weight  of  numbers. 

WILLS:    Testamentaxy  Capacity— Evidence.    A  record  without  some 

7  substantial  evidence  of  testamentary  incapacity  at  the  time  the 
will  toaa  executed  will  not  support  a  verdict  overthrowing  the 
will. 
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Appeal  from  Madison  District  Court. — ^L.  N.  Hats^  Judge. 

June  24,  191& 

Bbhbaring  Dbniisd  May  6,  1919. 

This  is  a  will  contest.  The  contestant  is  the  daughter 
of  the  deceased.  There  was  a  verdict  sustaining  the  will,  and 
the  contestant  has  appealed. — Affirmed. 

Robbins  d  Smith,  for  appellant. 

A,  W.  Wilkinsonj  Jno.  A.  Qviher,  and  J.  P.  Steele,  for 
appellees. 

Evans,  J. — The  testator  is  known  in  the  record  as  Dal 
Osbom.  The  contest  was  based  upon  alleged  mental  incom- 
petency and  undue  influence.  No  evidence  was  offered, 
however,  on  the  question  of  undue  influence,  and  such  issue 
was  not  submitted  to  the  jury.  The  testator  died,  July  29, 
1915.  The  will  was  executed  on  July  26,  1911,  and  on  its 
face  appears  to  be  executed  in  due  form.  The  testator  was 
married  to  the  contestant's  mother  on  March  23,  1881.  A 
few  days  thereafter,  the  contestant  was  bom,  in  lawful  wed- 
lock. At  the  time  of  the  testator's  marriage,  both  civil  and 
criminal  proceedings  were  pending  against  him,  wherein  he 
was  charged  with  the  paternity  of  the  unborn  child.  After 
the  marriage,  the  parties  lived  together  for  several  months 
as  husband  and  wife.  In  November  following,  the  wife  left 
the  testator,  together  with  her  child.  In  1884,  the  testa- 
tor obtained  a  divorce  from  his  wife,  on  the  ground  of 
desertion.  No  question  is  made  of  the  patemily  or  of 
the  legitimacy  of  the  contestant  as  the  child  of  the  testa- 
tor, though  the  circumstances  of  the  marriage  and  separa- 
tion were  allowed  consideration,  as  bearing  upon  the 
naturalness  and  reasonableness  of  the  will. 
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The  record  does  not  disclose  the  age  of  the  testator. 
It  is  undisputed  that,  in  the  year  1913,  the  testator  met 
with  a  severe  accident,  and  that,  about  July,  1914,  he  had 
a  stroke  of  apoplexy,  and  that  he  died  in  July,  1915.  Im- 
mediately after  July,  1914,  a  guardian  was  appointed  for 
him,  who  continued  as  such  until  his  death.  It  is  without 
controversy  that,  from  and  after  July,  1914,  the  testator 
was  mentally  incompetent. 

I.  The  appellant's  first  contention  is  that  the  will  was 
not  sufficiently  proved  by  the  witnesses  thereto.  It  ap- 
peared r^ular  upon  its  face.     The  purported  witnesses 

thereto  were  Dr.  Embree  and  B.  L.  Huston. 

^'  Ste^^Md^vaHd-    ^^^*^^  ^^"^  ^^^  before  the  presentation  of 

proof! **^"**°"  *    the  will  for  probate.     His  signature  was 

proved  by  the  opinion  of  a  witness  familiar 
therewith.    Dr.  Embree  also  testified: 

^^R.  L.  Huston  signed  at  the  time  I  signed  it  We 
signed  aa  witnesses,  at  the  request  of  this  man  Osbom." 

The  objection  of  the  contestant  to  the  proof  of  the  will 
is  babied  upon  the  cross-examination  of  this  witness,  whose 
actual  recollection  of  the  event  was  confessedly  slight  He 
testified,  on  cross-examination: 

'^I  have  a  slight  recollection,  but  not  very  much.  Q. 
A»  I  understand  you,  one  reason  you  know  Q.  M.  D.  Os- 
bom  signed  this  is  that  you  would  not  have  signed  as  a 
witness  unless  he  did?  A.  That  is  the  best  reason.  Q. 
And  you  have  no  recollection  of  seeing  him  sign  that  on 
the  bottom  of  that  first  page?  A.  I  know  this:  I  would  not 
have  signed  it  unless  he  did.  Q.  Bead  the  question 
(Question  read.)  A.  To  the  best  of  my  knowledge  and  be- 
lief, he  did.  Q.  I  am  inquiring  whether  you  have  an  in- 
dependent recollection  of  seeing  him  sign  it.  A.  I  recol- 
lect that  Huston  signed  it;  I  would  not  have  signed  it  if 
they  hadn't  both  signed.  Q.  That  is  the  only  reason  yon 
say  you  know  Osbom  signed  it?    A.  That  is  the  best  one. 
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and  that  is  a  good  one.  *  *  *  Q.  Were  these  two 
sheets  fastened  together  at  the  time  yon  signed  it?  A.  I 
ain't  going  to  say  that.  Q.  You  don't  know?  A.  I  don't 
remember." 

The  objection  made  to  the  will,  and  now  pressed  up- 
on our  attention,  was  that  its  execution  had  not  been 
"proved  by  two  competent  witnesses,  as  provided  by  the 
statute."  The  evidence  was  sufficient  at  least  to  go  to  the 
jury.  No  complaint  is  made  of  any  instruction  to  the  jury 
on  the  subject. 

II.  One  of  the  witnesses  for  the  proponent  was  con- 
fronted, when  cross-examined,  with  an  indictment  which 
had  been  found  against  him  some  20  years  ago,  and  with 

his  written  plea  of  guilty  thereto.  The 
^'  ^'I?J5?.5'^^  •        charge  in  that  indictment  was  that  of  un- 

credlbillty,  ^ 

^™p^«^^^™5°*'       lawfully  obstructing  the  course  of  justice  by 
mi8d?me'inor.       spiriting  away  a  witness.     Over  objection, 

the  witness  was .  interrogated,  on  cross-ex- 
amination, concerning  the  indictment  and  the  plea,  both  of 
which  were  identified  and  offered  in  evidence.  The  trial 
court  ruled  out  such  cross-examination  as  "improper  and 
incompetent."  Complaint  is  now  urged  against  such  rul- 
ing. Counsel  for  appellant  state  the  point  in  their  brief  as. 
follows : 

"The  court  excluded  the  testimony,  doubtless,  upon  the 
theory  that  the  crime  charged  in  the  indictment  was  not 
felony,  and  hence  the  matter  did  not  fall  within  the  provi- 
sions of  4613  of  the  Code,  which  authorizes  the  interrogation 
of  a  witness  as  to  his  previous  conviction  for  a  felony.  The 
right  to  the  introduction  of  the  testimony  was  not  claimed 
under  this  section,  but  is  claimed  on  the  theory  that  the 
crime  charged  in  the  indictment,  Exhibit  7,  was  an  infamous 
one,  even  though  not  a  felony ;  and  hence  the  matter  would 
be  governed  by  the  provisions  of  4602  of  the  Code,  rather 
than  by  4613  of  the  Code." 
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If  caunsel  had  made  the  point  in  the  lower  court  as 
they  have  made  it  here,  they  would  be  in  a  beitter  position 
to  ask  review  of  the  ruling.  It  is  undoubtedly  true  that  the 
ruling  of  the  court  was  predicated  upon  the  provisions  of 
Section  4613  of  the  Code.  There  was  no  suggestion  to  that 
court  that  the  offer  was  made  in  pursuance  of  the  provisions 
of  Section  4602  of  the  Coda  This  section  of  our  statute 
has  been  rendered  a  quiescent  one.  If  any  evidence  has 
ever  been  received  exclusively  pur^ant  thereto  in  any  case, 
it  does  not  appear  in  the  annotations.  The  only  case  where 
its  provisions  appear  to  have  been  considered  is  Palmer  v. 
Cedar  Rapids  &  M,  R.  Co.,  113  Iowa  442.  In  that  case,  the 
evidence  was  held  properly  rejected.  The  offer  of  the  evi- 
dence by  contestant  could  have  been  construed  as  pursuant 
to  Section  4613.  So  construed,  the  ruling  was  right.  In 
view  of  that  fact,  it  was  incumbent  upon  the  contestant  to 
be  more  specific  in  its  disclosure  of  purpose  to  the  lower 
court.  If  the  ruling  were  erroneous,  therefore,  we  should 
incline  to  hold  that  the  error  was  not  available  to  the  ap- 
pellant. But  we  think  that  the  propriety  of  the  cross^- 
amination  was  governed  by  Section  4612,  Code  Supplement, 
1913,  which  protected  the  witness  against  any  cross-exami- 
nation which  would  tend  "to  expose  him  to  public  ignominy 
•     *    •    except  as  provided  in  the  next  section  [4613]." 

Section  4613  is  : 

"A  witness  may  be  interrogated  as  to  his  previous  con- 
viction for  a  felony.  But  no  other  proof  is  competent,  ex- 
cept the  record  thereof." 

Section  4602  provides: 

"Pacts  which  have  heretofore  caused  the  exclusion  of 
testimony  may  still  be  shown  for  the  purpose  of  lessening 
its  credibilitv." 

The  indictment  identified  and  offered  was  for  a  mis- 
demeanor, and  not  for  a  felony.     But  appellant  contends 
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that  the  misdemeanor  was  an  infamous  offense  at  common 
law,  conviction  for  which  rendered  the  witness  incompetent 
io  testify  at  all;  and  that,  though  such  incompetency  has 
been  removed  under  our  statute,  the  purpose  of  Section  4602 
is  to  allow  the  fact  to  be  shown,  to  lessen  the  credibility  of 
the  witness.  Assuming  this  view,  without  now  passing  up- 
on it,  Section  4602  does  not,  in  terms,  permit  such  fact  to 
be  shown  by  an  examination  of  the  convicted  person.  Sec- 
tion 4612  expressly  forbids  such  examination,  except  as  per- 
mitted by  Section  4613.  The  permission  of  Section  4613 
applies  only  to  convictions  for  felony.  There  is  authority 
for  holding  that  conviction  for  an  infamous  ofliense,  though 
not  a  felony,  may  be  iShown  by  cross-examination  of  the  con- 
victed person.  But  the  question  is  foreclosed  by  our  stat- 
ute, and  we  are  not  free  to  look  for  judicial  authority  there- 
on.   The  ruling  was  not  error. 

III.  The  contestant  offered  testimony  of  conversations 
with  the  testator  many  years  ago,  wherein  he,  in  effect,  ac- 
knowledged the  paternity  of  the  contestant    Objection  to 

these  offers  was  sustained.     Complaint  is 

^'  pafcroify :'  made  thereof.    The  reason  urged  for  the  ad- 

pSumeTt^^^^    missibility  of  this  evidence  is  that  Cooper, 

the  attorney  who  drew  the  will,  testified  to 
certain  statements  made  to  him  by  the  testator  at  the  time 
the  will  was  formulated.  These  were  to  the  effect  that  he 
doubted  the  paternity  of  the  child,  and  that  his  wife  had 
made  a  written  confession  to  him,  implicating  another  as 
the  father;  that  he  had  a  copy  of  such  confession  at  home, 
and  had  given  the  orginal  to  his  then  attorney,  Wilkinson. 
This  evidence  was  introduced  without  objection.  After  full 
cross-examination  of  the  witness  on  the  subject,  counsel 
for  contestant  moved  to  strike  all  the  testimony  on  that  sub- 
ject. This  motion  was  overruled,  with  a  statement  by  the 
court  that  it  could  be  considered  as  bearing  only  upon  the 

Vol.  185  Ia.— 83 
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testator's  recollection  of  his  family,  and  b»  to  the  reawm 
he  had,  if  any,  for  the  disposition  that  he  did  make.  We  do 
not  think  that  this  testimony  opened  up  any  issue  as  to 
the  paternity  of  the  contestant,  or  as  to  whether  the  testa- 
tor had  ever  acknowledged  the  paternity.  She  was  bom 
in  lawful  wedlock.  She  was  conclusively  presumed  to  be  the 
child  of  the  testator.  This  fact  was  expressly  conceded  up- 
on the  trial,  and  the  jury  was  expressly  instructed  thereon. 
Whether  any  of  this  evidence  on  behalf  of  proponent  was 
objectionable,  we  have  no  occasion  to  determine.  It  went 
in  without  objection. 

IV.  Complaint  is  made  of  the  introduction  in  evidence 
of  a  certain  Exhibit  L.  This  was  a  purported  copy  of  a 
purported  confession  by  the  wife  of  the  testator  concerning 

the  paternity  of  her  child.    The  contestant 

4.  Trial  :  re-  causcd  the  paper  to  be  produced  by  one  of 

dence^f  obje*- '     her    owu    wituesses.      The    testimony    of 

ment  admissi-      Cooper  as  to  what  the  testator  had  said 

ble  for  ono  *       .  ,  , 

purpose.  about  a  confession   apx>ears  to  have  been 

challenged  by  contestant,  by  calling  to  the 
witness  stand  Wilkinson,  who  was  acting  as  attorney  for 
the  proponent,  and  by  interrogating  him  concerning  such 
original.  It  was  proved  by  him  that  he  had  no  recollection 
of  ever  receiving  such  original.  Thereupon,  D.  A.  Osborn, 
one  of  the  beneficiaries  under  the  will,  was  called  as  wit- 
ness, and  he  was  interrogated  concerning  a  search  among 
the  papers  of  the  testator.  The  result  of  the  examination  of 
this  witness  was  the  producing  of  the  paper,  Exhibit  L^  and 
the  contestant  rested.  On  cross-examination,  the  propo- 
nents offered  the  exhibit  in  evidence.  The  first  objection 
thereto  by  counsel  for  contestant  was: 

"I  don't  know  whether  I  want  to  object  to  it  or  not, 
— I  will  see.    The  Court :   Take  your  time.    Look  it  over." 

Thereupon,  objection  was  made  that  it  was  not  proper 
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cross-examination,  and  is  not  a  copy  of  the  paper  inquired 
about  of  the  witness ;  also,  that  there  is  no  showing  of  the 
loss  of  the  original,  of  which  the  paper  purports  to  be  a 
copy.  Thereupon,  the  court  stated  that  it  would  admit  the 
paper  for  a  limited  purpose  only,  which  should  be  stated 
in  the  instructions.  In  the  instructions,  the  jury  was  ex- 
pressly admonished  that  the  paper  was  not  to  be  considered 
as  tending  to  show  that  the  contestant  was  not,  in  fact,  the 
legitimate  child  of  the  testator,  and  that  it  was  to  be  con- 
sidered  only  as  indicating  a  reason,  if  any,  operating  upon 
the  mind  of  the  testator.  It  is  complained  in  ai^ument  that 
no  basis  was  laid  for  the  introduction  of  the  copy,  by  show- 
ing a  loss  of  the  original.  Such  rule  is  not  involved.  The 
paper  was  not  introduced  in  evidence  as  proof  of  any  state- 
ment contained  therein.  It  was  the  paper,  and  not  its  re- 
citals, that  was  introduced.  It  was  introduced  as  the  paper 
that  had  been  in  the  possession  of  the  testator.  Its  existence 
among  his  papers  was  consistent  with  the  alleged  state- 
ment made  by  him  to  his  attorney  that  he  had  a  copy  of 
his  wife's  confession.  It  is  true  that  there  was  very  little 
reason  for  introducing  it  in  evidence  at  all,  but  the  con- 
testant had  brought  it  into  the  case  with  some  display,  and 
is  not  in  a  position  to  complain.  While  the  court  might 
well,  and  perhaps  would  better,  have  held  that  the  evidence 
along  that  line  had  proceeded  far  enough,  without  receiv- 
ing the  paper  itself  in  evidence,  it  was  not  reversible  error 
to  receive  it  for  the  limited  purpose  for  which  it  was  re- 
ceived. There  was  very  little  reason  for  the  contestant's 
pursuing  the  subject  to  the  extent  which  she  did.  Such 
explorations  are  always  attended  with  some  degree  of  dan- 
ger to  the  explorer. 

V.  Upon  motion  for  new  trial,  complaint  was  laid  of 
misconduct  of  the  jury  in  their  deliberations,  and  of  er- 
roneous conduct  of  the  trial  judge  in  connection  with  such 
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deliberations.    The  facts  pertaining  to  the 
allied  misconduct  are  involved  in  some  cop- 

5.  New  trial:  » 

Sj^t^^  re-*  ^'      fl^c*-    The  finding  of  the  court  was  against 
S?uctionS!"         the  appellant.     There  was  a  showing  that 

the  jury  retired,  in  chaise  of  a  bailiff,  on 
Saturday ;  that  they  deliberated  until  10 :30,  without  reach- 
ing a  verdict;  that  the  bailiff  then  conducted  them  to  their 
beds,  which  had  been  provided  for  them  on  another  floor  of 
the  courthouse;  that  they  arose  late  on  Sunday  morning, 
some  of  the  jurors  contending  that  they  could  not  deliber- 
ate on  Sunday;  that  they  did  not  at  first  resume  their 
deliberations;  that  one  or  more  of  them  bought  a  Sunday 
newspaper,  and  that  some  of  them  engaged  in  games ;  that 
at  10 :30,  the  judge  appeared  at  the  door  of  the  jury  room, 
and  stated  to  the  foreman  that  they  were  empowered  to 
carry  on  their  deliberations  on  Sunday;  that  some  of  the 
jurors  read  a  newspaper  item  about  a  case  which  had  been 
api>ealed  to  the  Supreme  Court,  wherein  the  mental  compe- 
tency of  a  party  to  a  contract  had  been  called  in  question, 
and  had  been  sustained  in  the  lower  court;  that,  at  4  P.  M-, 
the  trial  judge  called  at  the  door  of  the  jury  room  again, 
and  asked  the  foreman  if  they  had  agreed  upon  their  ver- 
dict; that  the  foreman  replied  that  they  had  about  agreed 
to  disagree;  that  the  judge  said  he  could  not  receive  such 
a  verdict;  that  he  said,  jokingly,  that  court  would  be  in 
session  through  the  week;  that,  at  the  time  of  these  oc- 
currences, the  jury  stood  eleven  to  one;  that,  at  5  P.  M., 
the  jury  was  called  into  the  court  room,  the  attorneys  for 
both  sides  being  present,  and  the  instructions  were  by  the 
court  re-read  to  the  jury.  They  were  thereupon  sent  oat 
for  further  deliberation.  One  hour  later,  a  verdict  was  re- 
turned. The  outstanding  juryman  was  Gray.  The  daim 
of  misconduct  was  based  upon  his  affidavit.  It  is  claimed 
that  undue  pressure  was  brought  to  bear,  to  induce  him  to 
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agree  to  the  verdict;  that  the  judge  read  the  instructions 
with  an  emphasis  that  was  not  apparent  at  the  first  read- 
ing; and  that  such  emphasis  gave  prominence  to  those  in- 
structions which  were  said  to  be  favorable  to  the  propo- 
nents. 

It  was  not  error  for  the  judge  to  re-read  the  instruc- 
tions. Questions  of  emphasis  and  intonation  are  quite  be- 
yond our  reach.  It  may  safely  be  said  that  no  two  judges 
read  their  instmctions  alike.  Some  read  them  badly,  and 
some  well.  Oood  reading  requires  some  intelligent  em- 
phasis. 

Juror  Gray  testified : 

^^Aside  from  the  matter  of  emphasis,  he  read  the  in- 
structions a  little  slower  than  he  did  the  first  tima  I 
could  hear  him  a  little  plainer.  During  the  second  reading, 
he  looked  at  the  jury,  and  I  believe  he  said  if  anyone  had 
any  particular  point  that  he  wanted  light  on,  to  make  it 
known." 

It  is  manifestly  important  that  the  jurors  should  un- 
derstand the  instructions.  It  is  evident,  also,  that  to  read 
them  slowly  and  plainly,  and  with  the  appropriate  em- 
phasis, would  conduce  to  that  end.  There  is  no  error  ap- 
parent at  this  point. 

On  the  question  of  misconduct,  we  have  frequently  held 
that  a  new  trial  will  not  be  granted  for  misconduct  of  the 
jury,  unless  prejudice  appear.    Carbon  v.  City  of  Ottum/um, 

95  Iowa  524 ;  Bowman  r.  Western  Fwr  Mfg, 

6.  Trial  :  ver-         Co.,  96  lowa  188 ;    Hathaway  V,  BurUng- 

peaciii™nt.  ton,  C.  R.  d  N.  R.  Co.,  97  lowa  747.    The 

principal  prejudice  put  forward  in  this 
case  is  the  influence  upon  the  juror  Gray.  This  juror  tes- 
tified, however,  in  support  of  the  motion  as  follows: 

'Well,  after  we  retired  to  the  jury  room,  they  said,  *Mr. 
.Gray,  what  about  it  now?'  and  I  says,  *I  am  more  firmly 
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conviiiced  than  ever  I  am  in  the  right'  I  was  getting 
pretty  well  worn  out,  and  they  says,  *That  will  settle  it;' 
and  I  says,  *The  only  proposition  that  I  will  vote  with  you 
on  is  with  the  understanding  I  am  voting  against  my  sen- 
timents, just  simply  to  get  the  case  oflf  my  hands.' " 

This  testimony  would  indicate  that  the  juror  was  in 
no  manner  misled  or  convinced  to  change  his  position  by 
anything  that  was  done.  On  the  other  hand,  the  claim  of 
the  juror  that  he  yielded  to  mere  weariness  or  weight  of 
numbers  is  only  an  impeachment  of  the  verdict  and  of  the 
jui'or  himself,  and  is  not  permissible. 

VI.  We  have  assumed,  up  to  this  point,  that  the  evi- 
dence for  the  contestant  was  sufficient  to  have  sustained  a 
verdict  in  her  favor,  if  one  had  been  rendered.    We  think 

it  must  be  said,  however,  that  we  do  not 
7.  Wills:  testa-      find  in  the  record  any  evidence  to  sustain 

montary  ca-  "^ 

dence!  *  ^^*'         ^  finding  for  the  contestant,  if  one  had  been 

had.  Appellant  does  not  profess  to  have  ab- 
stracted all  her  testimony.  She  has  abstracted  more  than  50 
pages  thereof.  In  addition  thereto,  she  has  stated  there- 
in that  other  witnesses  testified  to  facts  tending  to  show 
the  mental  incompetency  of  the  testator  at  the  time,  of  the 
making  of  the  will.  This  statement  is  appropriately  denied 
by  the  appellees,  and  an  amended  abstract  has  been  filed. 
The  volume  of  the  evidence  is  not  important  for  our  con- 
sideration ;  but  it  is  essential  that  it  should  appear  here 
that  there  was  some  evidence  of  the  testator's  mental  in- 
competency at  the  time  of  making  the  will.  Many  witnesses 
appear  to  have  testified  for  the  contestant,  and  to  have  tes- 
tified to  transactions  with  the  testator.  Some  of  these  fix 
the  time  on  and  after  July,  1914.  Some  of  them  fix  no  time 
whatever;  others  fix  an  earlier  and  appropriate  time.  As 
to  these  latter,  we  find  none  who  have  testified  to  any  trans- 
action having  any  significance  as  tending  to  show  mental 
incompetency.    We  think  it  was  incumbent  upon  the  can- 


May  1919]  Mortrudb  v.  Martin.  1319 

testant  to  produce  evidence  of  conduct  or  condition  ante- 
dating the  stroke  of  apoplexy,  and  perhaps  the  previous  ac- 
cident, before  a  finding  of  mental  incompetency  in  July, 
1911,  could  be  said  to  have  support.  Some  witnesses  testi- 
fied to  their  opinion  that  he  was  mentally  incompetent  on 
such  date,  but  they  adduced  no  facts  upon  which  such  opin- 
ion could  be  legally  based. 

It  is  manifest,  therefore,  that,  even  if  we  were  to  find 
error  in  this  record,  we  should  have  to  deem  it  error  with; 
out  prejudice.  No  useful  purpose  can  be  subserved  by  a 
further  discussion  of  specific  errors  assigned.  Sufficient  to 
say  that  we  find  no  reversible  error. — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


O.  C.  MoRTRUDE,  Appellee,  v.  Jambs  P.  Martin  et  al., 

Appellants. 

NEOUOENOE:    Landlord  and  Tenant — ^Injuries  of  Employee  of  Ten- 

1  ant — Sufflcimcy  of  Evidence.  Ehridence  reviewed,  and  held  suflS- 
cient  to  present  a  jury  question,  and  to  suistain  a  verdict,  on  the 
ground  that  the  defendants  were  negligent  in  permitting  water 
to  leak  from  the  ceiling,  where  an  employee  of  the  tenant  was 
injured  by  the  fall  of  plaster  from  the  ceiling,  during  construc- 
tion work  being  carried  on  above  by  the  landlord. 

PBIKOIPAL  AND  AGENT:     Liability  of  FrincU>al— K^Ugence  of 

2  Architect  and  Engineer.  The  owner  of  a  building  is  liable  for 
the  negligence  of  his  architect  and  engineer  while  the  latter  is 
acting  within  the  scope  of  his  employment  In  constructing  the 
building. 

TRIAL:    Verdict — ^Foim — Joint  Defendants.    There  was  no  error  in 

3  not  submitting  separate  forms  of  verdict  as  to  the  defendants 
where,  under  the  evidence,  if  there  was  any  liability,  both  de- 
fendants joined  in  the  action  would  be  liable. 

NEOLIOENOE:    Landlord     and    Tenant— -Injuries  to  Tenant — Oon- 

4  trlhutory  Negligenoe— -Sufficiency  of  Evidence.  Evidence  re- 
viewed, and  held  a  question  for  the  jury  as  to  whether  the  em- 
ployee of  a  tenant,  injured  by  being  struck  with  a  piece  of 
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plaster  falling  from  the  celling,  was  gailty  of  contributory  nes- 
ligence. 

NEGLIOENCE:  Landlord  and  Tenant— Constmction  of  Lease— Dam* 
5  ages  from  Dangerous  Condition.  A  provision  in  a  lease  whereby 
the  tenant  waived  claims  for  damages  from  the  construction  of 
an  additional  story  to  a  building  referred  only  to  damages  re- 
ceived fix^m  proper  construction,  and  did  not  cover  damages 
for  negligence  in  constructing  the  additional  story,  and  did  not 
release  the  landlord  from  his  acts  in  creating  a  dangerous  con- 
dition. 

TEIAL:  Examination  of  Juror — ^Aasodatlon  with  Insurance  Com- 
G  pany— Discretion  of  Ck>nrt — ^Harmless  Error.  The  trial  court  is 
within  its  discretion,  in  a  personal  injury  case,  in  allowing 
prospective  jurors  to  be  examined  in  regard  to  their  being  asso- 
ciated with  insurance  companies  insuring  against  personal  in- 
juries; and  where  objection  to  the  question  was  sustained,  there 
was  no  prejudice. 

TRIAL:  Instractlons — ^Applicability  to  BTidenc»— Instructions  Tak- 
7  en  as  a  Whole.  In  an  action  for  injuries  caused  by  the  fall  of 
plaster  from  the  celling,  instruction  as  to  the  pouring  of  con- 
crete and  water  held  not  objectionable  as  to  the  use  of  the  word 
"water"  when  only  concrete  was  poured,  when  taken  in  connec- 
tion with  the  other  instructions. 

TRIAL:    Verdict — ^ExcessiTeaeas — ^Personal     Injury.    Bhridence     re- 

S  viewed,  and  held  that  a  verdict  for  |7,500  was  not  excessive, 
where  a  fracture  of  the  skull  had  been  received,  causing  inter- 
cranial  hemorrhages  and  intense  suffering  to  a  36-year  old  man, 
who  had  not  recovered  at  the  time  of  the  trial,  8  months  after 
the  injury,  and  whose  memory  was  bad,  and  who  could  not  keep 
books  as  well  as  before  the  injury,  and  when  there  was  a  pos- 
sibility that  the  injuries  might  result  in  epilepsy  or  insanity. 

Appeal  from  Woodbury  IHatrict  Court. — Gborgb  Jspson, 

Judge. 

May  6,  1919. 

This  is  an  action  at  law,  in  which  the  plaintiff  se^s 
to  recover  damages  for  personal  injury  received  by  him  on 
May  11,  1916,  said  injuries  having  been  caused  by  the  fail- 
ing of  plastering  from  the  ceiling  of  the  store  in  which 
plaintiff  was  employed.    Plaintiff  was  stnu'k  on  the  head 
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by  the  falling  plastering.  He  claims  that  his  skull  was 
fractured,  and  that  there  were  internal  hemorrhages,  and 
permanent  injuries.  There  was  a  trial  to  a  jury,  and  a 
verdict  and  judgment  for  plaintiff  for  |7,500.  The  defend- 
ants appeal. — Affirmed. 

Robert  H.  Mimger,  and  Sears,  Snyder  d  Boughn,  for 
appellants. 

O.  D.  Vickie,  and  Henderson  d  Fribourg,  for  appellee. 

Preston,  J. — 1.  The  defendant  Martin  is  the  owner  of 
the  building  known  in  the  record  as  the  Frances  building, 
and  defendants  Stevens  &  Company,  as  architects  and  en- 
gineers, were  employed  by  Mr.  Martin  to  superintend  and 
supervise  the  construction  of  the  building.  They  did  the 
work  on  the  commission  plan.  Defendants  commenced  the 
construction  of  the  building  in  1914,  but  at  that  time,  the 
first  story  only  was  constructed.  That  story  was  com- 
pleted, and  the  furnished  store  rooms  were  rented  by  de- 
fendant Martin.  One  of  these  rooms  was  leased  to  the 
Gately-Mclntyre  Company,  which  occupied  the  storeroom 
as  a  retail  clothing  store.  Plaintiff  was  employed  in  the 
store.  He  went  to  work  for  the  Qately  Company  six  or 
seven  weeks  before  he  was  hurt,  at  which  time  the  canopy 
was  up,  and  plaintiff  knew  that  the  construction  work  was 
going  on  above,  and  that  it  was  concrete  construction  work ; 
he  knew,  also,  that  the  Qately  Company  was  a  tenant.  The 
lease  provided  that  the  tenant  should  pay  for  repairs  of  all 
kinds,  in  connection  with  said  leased  premises,  and  that  the 
owner  might,  at  any  time,  build  the  building  higher,  with- 
out the  consent  of  ihe  party  of  the  second  part,  and  with- 
out any  claim  from  it. 

Plaintiff  was  injured  by  falling  plastering  from  the 
ceiling  of  the  storeroom,  caused,  as  plaintiff  alleges,  by  the 
negligence  of  the  defendants  in  allowing  water  to  pass 
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from  above  to  the  storeroom  ceiling.  Four  grounds  of  Di- 
ligence were  charged  in  the  petition;  but  under  the  evi- 
dence and  the  law,  the  trial  court  was  of  opinion  that  but 
one  ground  should  be  submitted  to  the  jury,  and  that  was 
whether  defendants  were  negligent  in  permitting  water  and 
concrete  to  be  poured  on  the  floor  or  floors  above  the  Gate- 
ly-McIntyre  store,  causing  the  ceiling  in  the  store  build- 
ing occupied  by  said  company  to  fall.  Answering  separate- 
ly, defendants  deny  generally,  but  admit  the  corporate  ca- 
pacity of  Stevens  &  Company,  the  ownership  in  Martin,  and 
the  leasing  of  the  premises,  and  allege  that  the  construc- 
tion work  of  enlarging  the  building  was  done  with  the 
full  knowledge  and  consent  of  the  tenant;  that  the  entire 
building  was  constructed  in  conformity  to  plans  and  specifi- 
cations prepared  and  approved  by  competent  architects  and 
engineers;  that  defendant  had  no  knowledge  of  any  de- 
fect or  weakness  in  the  ceiling  and  plastering,  and  any 
defects  which  may  have  existed  were  latent,  invisible,  and 
unknown  defects;  that  the  same  were  inspected  and  ap- 
proved by  competent  inspectors.  They  deny  that  they  ever 
directed  or  caused  any  water  and  concrete  to  be  poured  up- 
on the  ceiling  of  said  storeroom,  or  any  floor  of  which  said 
ceiling  was  a  part.  Defendant  Stevens  &  Company  further 
says  that  it  did  not  construct  the  ceiling  and  plastering 
complained  of,  and  was  in  no  way  responsible  for  defect* 
therein. 

We  do  not  understand  either  party  to  now  claim  that 
the  ceiling  and  plastering  were  improperly  constructed,  or 
that  improper  material  was  used.  The  question  is  as  to 
whether  defendants  caused  or  permitted  water  to  impair  the 
plastering,  after  it  was  constructed,  and  during  the  con- 
struction of  the  floors  above. 

The  building  was  completed  as  a  one-story  building 
in  1914,  and  leased  to  the  Gately  Company  in  February, 
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1915.  The  construction  work  for  enlarging  the  building 
was  commenced  about  the  middle  of  March,  1915,  and  it 
was  completed  as  an  eight-story  building  in  1916.  Plaintiff 
was  injured  on  May  11,  1916,  at  which  time  the  forms  were 
being  finished  on  the  roof  above  the  eighth  story,  and 
there  were  six  concrete  floor  slabs  above  the  Gately  store, 
and  all  forms  had  been  removed,  except  in  the  seventh  and 
eighth  stories.  There  is  evidence  that,  at  that  time,  the 
concrete  below  the  two  top  stories  had  set,  and  was  hard, 
and  there  was  no  dripping  of  water  from  them.  It  appears 
from  undisputed  evidence,  or  the  jury  could  have  found, 
upon  conflicting  evidence,  the  following  state  of  facts:  That 
there  was  no  written  contract  between  the  owner,  Martin, 
and  Stevens  &  Company,  who  were  erecting  the  building  for 
Martin.  Stevens  &  Company  furnished  the  superintendent, 
Stevenson,  who  had  the  selection  of  all  the  material,  with 
the  confirmation  and  approval  of  the  defendant  Martin. 
Stevenson  had  full  charge,  as  superintendent  of  construc- 
tion. He  was  a  civil  engineer,  and  there  is  evidence  tend- 
ing to  show  that  he  was  a  competent  superintendent.  They 
also  supervised  the  labor.  Martin  furnished  the  money  and 
paid  off  the  labor,  and  contracts  with  other  parties  were 
let,  with  the  confirmation  and  approval  of  Martin.  Stevens 
&  Company  were  acting  as  supervising  architects  for  Mar- 
tin, and  represented  him  in  all  matters  pertaining  to  the 
building.  The  arrangements  between  them  were  practical- 
ly the  same  as  between  them  for  the  erection  of  what  is 
known  as  the  Martin  Hotel,  a  case  which  has  been  in  this 
court,  and  is  referred  to  in  the  argument. 

The  structural  framework  of  the  building  in  question, 
is  reinforced  concrete,  a  combination  of  steel  rods  with  con- 
crete, the  last  being  a  mixture  of  rock,  sand,  and  cement. 
The  first  construction  work  above  was  to  build  a  protection 
around  the  building  over  the  sidewalk,  and  extending  over 
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the  entrance  to  the  Qately  store ;  then  the  false  roof ,  which 
had  been  constructed  over  the  first  story,  was  opened.  This 
false  roof  was  about  two  to  three  feet  above  the  second  floor 
of  the  building,  at  the  point  above  the  room  occupied  by 
the  Gately  Company,  and  where  the  plastering  fell.  In  these 
openings,  the  forms  for  the  columns,  reaching  to  the  third 
floor  of  the  building,  were  placed.  The  forms  on  the  second 
floor  were  about  11^^  or  12  feet  long,  and  were  construct- 
ed of  rough  pine,  or  hemlock,  6-inch  boards,  of  lumber  called 
stock  lumber,  set  edge  to  edge,  and  not  matched.  For  a 
24-inch  column,  about  a  36-inch  hole  would  be  cut  in  the 
false  roof.  The  wooden  forms  were  placed  over  the  steel 
rods  that  came  from  the  lower  floor,  over  the  Oately  store; 
the  form  work  was  built  first;  then  the  steel  rods  were 
placed  and  wet  concrete  deposited;  and,  when  the  con- 
crete was  sufiiciently  hardened,  the  form  work  was  removed, 
and  that  operation  continued.  The  columns  were  con- 
structed about  the  same  way.  After  the  forms  were  set 
down  in,  the  false  roof  was  carried  over  against  the  columns, 
and  was  flashed  with' tar  paper  and  pitch.  The  object  in 
the  flashing  and  the  joining  of  the  false  roof  to  the 
columns  was  to  keep  the  water  from  getting  through  onto 
the  floor.  It  seems  to  be  established  that  proper  precau- 
tions were  taken  by  defendants  to  prevent  water  from 
reaching  the  ceiling,  from  storms,  steam  drip,  and  in  other 
ways  and  places  than  through  the  forms  over  the  Gately 
store;  and  as  to  these,  defendant's  evidence  tends  to  show 
that  the  forms  were  properly  caulked,  so  that  they  were 
water-tight,  both  above  the  ^flashing  and  below  the  flash- 
ing, between  the  false  roof  and  the  ceiling  below ;  but  plain- 
tiflPs  evidence  is  contrary  to  this. 

•  As  we  view  it,  this  is  the  turning  point  in  the  case,  ap- 
pellants contending  that  the  evidence  was  insulBcient  to 
take  this  question  to  the  jury,  while  the  plaintiff  contends 
that  the.  evidence  was  ample.     This  fact  question  as  to 
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whether  there  was  sufficient  evidence  of  defendants'  negli- 
gence is  the  dne  most  elaborately  argued  and  most  serious- 
ly relied  upon  for  a  reversal.  There  is  evidence  tending  to 
show  that  plastering  sometimes  falls  without  any  known 
reason  therefor.  As  said^  appellants'  evidence  tends  to 
show  that  the  forms  were  properly  caulked,  and  there  was 
evidence  by  witnesses  for  defendants  that  frequent  inspec- 
tions were  made,  and  that  no  leakage  was  discovered,  and 
that,  after  the  accident,  when  the  rest  of  the' plastering  was 
taken  off  the  ceiling,  on  the  first  floor,  it  could  not  be  de- 
termined what  was  the  cause  of  the  falling  of  the  plaster- 
ing which  injured  plaintiff.  We  shall  not  set  out  the  tes- 
timony for  appellants,  nor  that  of  plaintiff  in  too  much  de- 
tail; but  enough  of  plaintiff's  evidence  will  be  stated  to 
show  that,  even  though  contradicted  by  defendants'  testi- 
mony, the  evidence  was  sufficient  to  take  the  case  to  the 
jury  on  the  question  of  defendants'  negligence. 

The  testimony  for  plainti^  is  to  the  effect  that  some 
of  the  forms  were  made  on  the  canopy  over  the  sidewalk, 
and  some  on  a  vacant  lot  near  by.  A  witness  testified  that 
he  Giaw  these  forms  erected  there,  and  that  they  were  stuffed 
with  oakum,  down  at  the  bottom,  just  around  the  bottom. 

'^Q.  What  was  done,  if  anything,  as  to  stopping  the 
cracks  between  the  boards,  and  up  and  down  the  cracks  of 
the  columns?  A.  Nothing,  that  I  know  of.  I  saw  the 
forms  erected  there.  Q.  When  you  helped  set  these  columns 
on  the  east  side,  were  they  caulked  at  the  time  you  set  them 
up,  in  the  cracks  between  the  boards, — did  th^  have  any 
oakum  or  anything  between  them  ?    A.  No,  sir." 

There  is  evidence  that,  when  the  columns  of  the  second 
floor  were  poured,  the  third  floor  forms  were  up,  and  the 
concrete  was  poured  off  the  level  of  the  third  floor,  into 
the  column  forms  of  the  second  floor;  that,  unless  these 
forms  were  absolutely  tight,  there  would  be  a  yolume  of 
,  water  flowing  away  from  the  cement  when  it  was  poured, — 
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that  there   always  is  in  concrete  work ;  that,  when  concrete 
was  poured  into  these  forms,  water  would  escape  from  the 
bottom  of  the  forms,  up  to  where  it  was  protected  by  the 
flashing,  and  would  go  out  through  the  cracks  and  wet  the 
floor,  and  water  from  above  the  flashing  would  follow  the 
columns  down  when  they  filled  the  columns,  and  the  beams 
of  the  floor  above.     If  water  got  on  the  concrete  floor,  it 
would  go  through  to  the  ceiling,  and  would  have  a  tendency 
to  destroy  the  plastering;   it  would  weaken  the  bond  and 
destroy  its  adhesion,  and  the  ultimate  tendency  would  be 
to  make  it  come  off.    It  would  not  necessarily  fall  at  the 
time  of  being  wet.    The  plastering,  such  as  that  which  fell, 
would  absorb  water,  the  amount  depending  upon  its  age. 
These  facts  were  known  to  Stevenson,  the  superintendent 
of  construction.    There  was  no  difference  in  the  construc- 
tion of  the  forms  below  the  false  roof  and  above  it.    Quite 
a  lot  of  water  escaped  through  the  cracks  above  the  false 
roof.    Prior  to  the  accident,  different  parts  of  the  ceiling  of 
the  Qately  store  were  damp  and  wet.    Dampness  and  gravel 
fell  from  this  ceiling  on  the  adding  machine  in  the  office, 
so  it  would  have  to  be  moved.     This  adding  machine  sat 
alongside  the  column  near  which  this  plastering  fell. 

The  plastering  that  fell  and  injured  plaintiff  was  an 
irregularly  shaped  piece,  averaging  five  or  six  feet  square. 
After  the  accident,  defendants  immediately  ordered  the 
plastering  taken  off  all  the  ceiling  of  the  other  first  floor 
stores,  as  a  precaution  that  similar  accidents  should  not 
happen  elsewhere.  In  taking  it  off,  the  plastering  was 
found  loose  at  different  places,  in  spots  from  a  foot  to  two 
or  three  feet  square.  Pinch  bars  and  hammers  were  used 
to  take  the  plastering  down.  To  discover  the  loose  places, 
a  hammer  was  used,  and  if  it  was  loose,  it  would  sound 
like  hitting  a  drum.  There  is  no  evidence  for  defendants, 
as  we  understand  the  record,  that  the  forms  were  caulked 
prior  to  the  time  th^i^  were  erected,  or  as  to  the  placing  of 
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the  flashing.  Their  evidence  is  that  the  caulking  was  done 
from  the  inside  of  the  forms;  while  another  witness  for 
defendant  says  that  some  of  the  caulking  was  done  from  the 
inside  of  the  forms,  and  some  of  it  by  creeping  underneath 
the  false  roof.  Appellee  contends  that  the  physical  facts 
are  such  that,  under  the  condition  described,  the  forms 
could  not  be  properly  caulked  in  the  manner  described,  the 
forms  being  but  two  feet  square;  and  that  it  is  unreason- 
able to  assume  that  defendants  would  caulk  the  forms  un- 
der such  conditions,  when  they  could  easily  have  been 
caulked  before  they  were  erected.  Evidence  for  plaintiff 
shows  that  the  ceiling  on  the  whole  first  floor  of  the 
Frances  building  was  furnished  in  the  same  manner,  and  of 
the  same  material  as  the  ceiling  of  the  Qately  store;  that 
all  the  columns  on  the  second  floor  were  erected  of  the 
same  material,  and  in  the  same  manner;  that  water  did 
come  through  the  floor  slabs,  and  to  the  ceiling  of  the 
first  floor.  The  superintendent  of  construction  knew  that, 
if  water  got  on  the  floor  above,  it  would  soak  through ;  and 
the  superintendent  says,  on  cross-examination,  that,  if  wa- 
ter did  get  through  the  ceiling,  he  would  take  that  into 
consideration  in  determining  the  cause  of  the  ceiling's  fall- 
ing at  the  time  plaintilS  was  hurt.  He  also  says  that,  in 
pouring  concrete,  there  is  a  volume  of  water  that  would 
separate  from  the  concrete  after  it  was  poured.  When  the 
erection  of  the  second  floor  of  the  building  in  question  was 
b^un,  both  defendants  knew  the  manner  of  construction 
of  the  first  floor,  and  the- nature  of  the  ceiling.  They  also 
knew  that  the  store  had  been  leased  to  the  Oately  Com- 
pany,  and  that  it  waa  occupied,  and  would  continue  to  be 
occupied,  by  the  Oately  people  and  their  employees.  The 
Oately  store  is  96  feet  long  and  20  feet  wide,  and  is  the 
second  storeroom  from  the  east  side  of  the  building.  The 
oiBce  is  about  half  way  back.  One  of  the  columns  is  about 
midway  of  the  olBce.    The  place  where  the  plastering  fell. 
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was  near  the  column  in  the  cashier's  office.  At  the  time  the 
plastering  fell,  which  injured  plaintiff,  he  was  inside  the 
office,  engaged  in  the  performance  of  his  duties. 

Such,  in  a  general  way,  is  the  nature  of  plaintiff's  tes- 
timony;   and,  though  denied  by  witnesses  for  defendants 
at  some  points,  and  though  there  is  a  diarp  conflict  in  cer- 
tain particulars,  yet,  taking  the  evidence 
1.  NsGLiaaNCB:       altogether,  we  are  of  the  opinion  that,  on 

landlord   and 

tenant:  in-         this  questiou  of  fact,  there  was  evidence 

juries  or  em-  ^  ' 

anf -^suffl- *^°'      sufficient  to  take  the  case  to  the  jury,  and 
evfdence'.  ^  sustain  the  verdict  ds  to  the  ground  of 

negligence  submitted. 
2.  Error  is  predicated  upon  the  overruling  of  the  mo- 
tion of  each  defendant  for  a  directed  verdict.    The  conten- 
tion as  to  Stevens  &  Company  is  that  a  mere  employee  who 

is   not  an   independent   contractor  is  not 

'•  LT?o"e'n\  :        "aWe  for  the  master's  tort,  and  as  to  de. 

prindpLif  fendant  Martin,  that  he  was  not  guilty  of 

arSue^rand      any  negligence  contributing  to  the  falling 

engineer.  ^^  ^^^  piaster  which  injured  plaintiff,  for 

which  liability  could  result.  Cases  are  cited  on  each  prop- 
osition. Appellee  cites  the  case  of  Manton  v.  8tei>eii8  d  Co., 
170  Iowa  495,  to  show  that  Stevens  &  Company  were  the 
agents  or  employees  of  defendant  Martin.  The  evidence  in 
the  instant  case  shows  that  the  arrangement  between 
Stevens  &  Company  and  Martin  was  the  same  as  in  that 
case.  No  question  is  raised  in  the  instant  case  but  that 
in  the  construction  of  this  building  and  pouring  of  the  con- 
crete, Stevens  &  Company  was  acting  within  the  scope  of 
its  employment  for  and  in  behalf  of  defendant  Martin.  If 
Stevens  &  Company  were  n^ligent,  it  was  their  tort,  and 
the  defendant  Martin  is  responsible  therefor.  Of  course, 
Stevens  &  Company  might  not  be  liable  for  the  negligence 


May  1919]  MuRTttUDS  v.  Martin.  1329 

of  Martin  alone.  Appellee  also  contends 
3-  TuAL:^ver-        that  the  negligence  all^;ed  and  submitted  to 

(endantel  ^^  i^^  ^^  ^^^  joint  negligence  of  both  de- 

fendants. However  this  may  be,  under  the 
evidence  before  set  out,  the  jury  could  have  found  that 
there  was  negligence,  and  that  it  was  the  n^ligence  of 
Stevens  &  Company,  or  of  both  it  and  Martin.  Under  the  evi- 
dence, we  are  unable  to  see  any  theory  by  which  Stevens  & 
Company  or  Martin  would  be  alone  responsible.  This  dis- 
poses of  another  error  assigned:  that  the  court  erred  in 
not  submitting  separate  forms  of  verdict  as  to  the  defend- 
ants. The  verdict  should  be  moulded  according  to  the  facts, 
and  to  suit  the  exigencies  of  the  case.  Code  Section  3730. 
3.  Appellants'  next  contention  is  that  plaintiff  was 
guilty  of  contributory  negligence,  as  a  matter  of  law.  The 
thought  is  that  he  knew  that  the  Gately  Company  was  a 

tenant;  that  the  construction  work  was  go- 
4.  nboliobnci:       ^S  ^^  abovo;    and  that  it  was  reinforced 

tenan??  in-°*^       coucrete;   that  he  worked  in  the  store  sev- 

a?t?"contrib-      eral  weeks  while  the  work  was  going  on; 

gence :  suffl-        and  that,  if  the  testimony  of  the  witness  who 

ciency  of  evi- 
dence, observed  the  moisture  upon  the  ceiling,  at 

different  places  and  at  different  times,  is 
true,  then  plaintiff  was  guilty  of  n^ligence  in  not  avoiding 
the  obvious  danger,  if  there  was  any,  because  of  the  mois- 
ture on  the  ceiling.  Among  the  cases  cited,  we  have  ex- 
amined Reams  v.  Tof/lor,  31  Utah  288  (8  L.  R.  A.  [N.  S.l 
436,  437),  and  Town  v,  Armstrong,  75  Mich.  580  (42  N. 
W.  983).  We  are  unable  to  see  that  the  Beams  case  has 
any  application.  In  the  Town  case,  plaintiff  was  the  ten- 
ant of  defendant,  and  was  injured  by  the  falling  of  cellar 
stairs.  Her  own  evidence  showed  that  she  had  lived  in 
the  building  for  13  years;  was  fully  acquainted  with  the 
condition  of  the  stairs;  knew  that  they  were  rotten  and 
rickety;    and  she  had  not  gone  down  the  stairs  for  over 

Vol.  186  I  A.- 
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a  year.  The  court  held  that  she  was  negligent,  and  gross- 
ly so ;  and  that,  even  though  the  defendant  was  negligent, 
she  went  into  a  dangerous  place,  fully  aware  of  the  risk  she 
was  taking;  that  she  was  going  down  the  stairs  for  a  trifling 
purpose.  Though  plaintiff  in  this  case,  as  an  employee  of 
the  tenant's,  may  have  had  no  greater  rights  than  his  ^u- 
ployer, — and  counsel  for  appellee  so  concedes,  for  the  pur- 
poses of  the  case, — still,  plaintiff  had  the  right  to  be  in  the 
premises,  and  at  the  point  where  the  plastering  fell,  when 
he  was  hurt.  Regard  should  be  had  to  the  entire  situa- 
tion, the  obviousness  of  the  danger,  plaintiff's  duties,  and 
his  knowledge  or  lack  of  knowledge  of  the  leaking,  and  its 
effect  upon  plastering.  There  was  a  jury  question  as  to 
this. 

4.  It  is  assumed  by  appellants  that,  because  of  the 
provision  in  the  lease,  before  set  out,  the  tenant,  Gately 
Company,  would  have  no  right  of  action ;   and  that  plaintiff 

has  no  greater  right  than  his  employer.    Ap 
^'  laBSiopd"^" '       pellee  concedes,  for  the  purposes  of  the  case, 
stru?Mon*^of"       ^^^^  plaintiff  has  no  greater  right  of  recov- 
a^'tro^'        ^'T  against  the  landlord,  Martin,  than  the 
condmSn?  tenant  would  have,  under  like  circumstanc- 

es. They  concede,  in  like  manner,  that  the 
landlord  is  not  liable  for  hidden  or  latent  defects,  except 
such  as  were  within  his  knowledge ;  although  they  say  that 
the  better  rule  is  that  he  is  liable  for  such  defects  as  he 
should  have  known,  in  the  exercise  of  reasonable  care.  We 
may  say,  In  passing,  that  we  think  there  was  no  question 
of  latent  defects.  The  defendants  knew  the  effect  on  the 
plastering,  and  what  was  likely  to  follow,  if  it  became  wet 
The  clause  in  the  lease  relied  upon  by  defendants,  only 
waives  the  right  of  claim  for  damages  resulting  from  the 
proper  construction  of  the  building,  and  not  claim  for  dam- 
ages because  of  negligence  in  the  construction.  Surely,  the 
parties  did  not  contemplate  by  this  provision  that  the  land- 
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lord  could  proceed  with  the  construction  of  additional 
stories  to  the  building,  in  utter  disregard  of  the  rights  of 
the  tenant,  and  of  the  landlord's  duty  to  the  tenant.  Under 
such  a  construction,  the  landlord  could  proceed  in  such  a 
manner  as  to  utterly  destroy  the  tenant's  stock  of  goods, 
and  render  the  storeroom  unfit  for  use.  The  plaintiff  was 
rightfully  in  the  storeroom.  The  clause  in  question  ex- 
cuses the  landlord's  entrance,  and  permits  the  work  above 
the  storeroom  leased,  and  for  the  purposes  indicated.  Un- 
der the  record,  the  lessor,  by  himself  or  his  servants  and 
agents,  was  creating  a  dangerous  condition  about  the  prem- 
ises, from  which  injury  resulted.  His  liability  is  for  the 
affirmative  wrong  in  creating  a  dangerous  condition.  Poor 
V.  Sears,  154  Mass.  539  (28  N.  E.  1046) ;  Barman  v.  Spencer, 
(Ind.)  49  N.  E.  9;  Davis  v.  Pacific  Power  Co.,  107  Cal.  663 
(40  Pac.  950) ;  Oriffm  v.  Jackson  L.  d  R.  Co.,  92  Am.  St. 
496,  499,  and  note. 

5.  When  the  jury  was  being  empaneled,  one  of  the 
jurors  was  asked  whether  he  was,  or  had  been,  directly  or 
indirectly,  connected  with  any  company  which  makes  a 

business   of  insuring  property  owners  or 

**  aminatton'of       builders  against  damages  growing  out  of 

iiJuon"^        personal  injuries  sustained  by  people  who 

pTnyrd'iscrT"    ^lay  be  in  the  buildings  which  are  being 

hamfewTrrVr.    bu^lt  or  altered  or  added  to.    Defendants' 

objection  to  the  question  was  sustained,  and 
the  plaintiff  excepted.  The  ruling  was  in  favor  of  the  ap- 
pellants, but  they  predicate  error  upon  the  asking  of  the 
question,  as  we  understand  it.  Appellants  cite  North/west- 
ern  Fuel  Co.  v.  Minneapolis  8t.  B.  Co.,  134  Minn.  378  (159  N. 
W.  832).  A  question  somewhat  similar  was  asked  in  that 
case,  by  defaidanf  s  counsel,  to  which  the  plaintiff,  the  un- 
successful party,  excepted.  The  ruling  was  condemned  by 
a  dissenting  justice,  but  was  approved  by  the  majority. 
Counsel  for  plaintiff  may  have  bad  information  that  de- 
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fendants  were  insured.  Even  though  it  was  shown  that 
the  juror  was  so  connected,  and  that  it  would  not  be  a 
ground  for  challenge  for  cause,  it  might  properly  enough 
aid  counsel  for  plaintiff  in  making  their  peremptory  chal- 
lenges. At  any  rate,  there  was  nothing  in  the  question  to 
excite  prejudice.  We  are  unable  to  see  any  prejudice  to 
the  defendants.  The  trial  court  has  a  discretion  in  such 
matters.  Furthermore,  the  asking  of  such  a  question  was 
approved  by  this  court  in  Flick  v.  Olobe  Mfg.  Co.,  172  Iowa 
561,  668. 

6.  Some  of  the  instructions  offered  by  defendants  re- 
late to  matters  which  we  have  already  discussed  in  this 
(pinion.    Others,  in  so  far  as  they' announced  correct  jMrin- 

ciples  of  law,  are  covered  by  the  instru^ 

7.  tbiai^:  In-  tions  of  the  court    The  instructions  giveo 

applicability        by  the  court  are  criticised,  but  the  arga- 

to   evidence : 

inBtractions        meut  18  broader  than  the  exceptions  taken 

taken  as  a  *^ 

whole.  thereto.    The  exception  to  Instruction  No.  9 

is  that  therein  the  court  made  mention  of 
the  pouring  of  concrete  and  water,  and  the  daim  is  that 
there  is  no  evidence  in  the  record  warranting  the  use  of  the 
word  "water,"  because  the  evidence  shows  that  only  con- 
crete was  poured ;  and  that,  therefore,  the  instruction  was 
misleading,  and  unfair  to  defendants.  As  before  stated, 
the  record  shows  that,  unless  the  forms  were  tight,  there 
would  be  a  volume  of  water  flowing  away  from  the  cem^t 
when  it  was  poured,  and  that  there  always  is  in  concrete 
work.  Under  the  record,  the  jury  could  not  have  under 
stood  that  the  court  referred  to  pouring  water  other  than 
as  it  was  in  the  thinned  cement,  and  this  always  flowed 
away,  as  testified  to  by  the  superintendent  of  construction. 
Though  perhaps  the  instruction  is  not  accurately  worded 
in  regard  to  the  matter  complained  of,  still  we  think  there 
could  have  been  no  prejudice. 

Another  sentence  in  Instruction  No.  9  reads,  substan- 
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tially,  thaty  if  the  jury  should  find  that,  iu  the  pouring  of 
said  water  and  concrete^  the  defendants  exercised  reason- 
able care  and  diligence  to  prevent  the  water  from  enter- 
ing the  ceiling  below,  then  plaintiff  could  not  recover,  etc. 
We  think  this  states  the  correct  rule,  taken  in  connection 
with  the  other  instructions  given,  considering  all  the  cir- 
cumstances in  the  case. 

7.  Lastly,  it  is  argued  that  the  verdict  is  excessive.  It 
is  true  that,  under  the  evidence,  plaintiff's  condition  was 
somewhat  improved  at  the  time  of  the  trial,  in  January, 

1917;  that  he  had  gained  some  in  weight; 
^'  J.^^^  •  ^*''        and  that  his  severe  headaches  were  less  f re- 

dict :   ezce»- 

«onS^  toiu^r      q^cot-    He  liad  worked  some  at  a  reduced 

wage,  prior  to  the  time  of  the  trial ;  but  at 
the  time  of  the  trial,  he  was  out  of  employment,  because  of 
his  inability  to  properly  perform  the  duties  assigned  hinu 
The  opinion  is  already  too  long,  and  we  shall  not  go  into  de- 
tail as  to  his  injuries.  In  a  general  way,  the  evidence 
shows  that  he  was  about  36  years  of  age,  and  his  expec- 
tancy about  25  years.  He  had  a  diploma  in  bookkeeping 
and  telegraphy,  and  had  taught  these  lines  in  business  col- 
leges.  He  was  injured  by  being  struck  on  the  head  by  the 
falling  plastering,  causing  a  fracture  of  the  skull,  inter- 
cranial  hemorrhage,  and  intense  suffering.  Immediately,  or 
very  soon  after  his  injury,  his  pulse  was  120,  but  later 
dropped  to  about  40,  indicating  hemorrhage  inside  the  skull 
and  pressure  on  the  brain.  After  he  was  able  to  be  around, 
he  attempted  to  do  the  same  kind  of  work  he  had  done  for 
two  of  his  former  employers,  and  about  two  weeks  for  the 
Oately  people,  but  he  could  not  hold  his  position,  the  em- 
ployer stating  that  he  could  not  stand  plaintiff  around,  be- 
cause he  was  so  nervous.  In  October,  he  commenced  work- 
ing for  a  former  employer,  and  worked  long  enough  to  make 
out  two  months'  bills.  He  could  not  keep  books,  made 
many  mistakes,  and  was  an  entirely  different  man  in  his 
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disposition  and  competency  as  a  bookkeeper.  His  wei^t 
was  cousidei^ably  reduced,  though  he  had  gained  some  at 
the  tiuie  of  the  trial ;  his  sleep  is  broken ;  he  has  a  feeling 
of  depression,  and  sickness  of  the  stomach,  is  nervous,  and 
worries  about  his  condition;  he  cannot  concentrate  his 
mind  as  he  used  to;  his  memory  is  bad.  The  medical  wit- 
nesses say  that  he  received  a  very  serious  injuiy.  Th^ 
say  that,  as  to  the  permanency,  it  is  largely  a  matter  of 
l>ercentage;  but  the  fact  that  he  had  not  yet  recovered 
would  indicate  a  more  serious  injury,  and  show  more 
strongly  that  it  might  be  permanent.  From  6  to  50  per  cent 
of  the  injuries  of  this  character  result  in  epilepsy;  some 
result  in  insanity ;  sometimes  there  are  abscesses  and  brain 
tumors,  severe  headaches,  and  a  general  inability  to  attend 
to  business.  His  doctors'  bills  were  {235.  There  is  noth- 
ing in  the  record  to  indicate  passion  and  prejudice  on  the 
part  of  the  jury,  unless  the  amount  of  the  verdict  is  so  ex- 
cessive as,  in  itself,  to  show  passion  and  prejudice.  Gases 
are  cited  by  way  of  comparison,  but  they  are  not  always 
helpful.  The  allowance  of  compensation  is  so  lai^ly  with- 
in the  discretion  and  judgment  of  the  jury  that,  consider- 
ing the  seriousness  of  plaintiffs  injury,  we  are  not  prepared 
to  say  that  the  verdict  is  too  large. 

Some  other  matters  are  argued;  but  those  discussed 
in  the  opinion  are  controlling.  We  find  no  prejudicial  er- 
ror in  the  record,  and  the  judgment  is — Affmned, 

Lai>d,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Ottumwa  National  Bank,  Appellee,  v.  N.  M.  Norfolk  ct 

al..  Appellants. 

OABNI8RBCBNT:    Oontingent    Eights-Property    Subject    to    Chir. 

1    nUduiMnt.    Where,  after  the  holder  of  a  beneficiary  insTirance 

certificate  disappeared,  and  was  presumed  to  be  dead,  the  in- 
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surer  and  the  beneficiary  under  the  policy  contracted  that  the 
money  due  on  the  policy  should  be  deposited  in  the  bank  by 
the  insurer,  to  be  paid  to  the  beneficiary  at  the  end  of  10  years 
thereafter,  unless  the  insurer  could  prove  that  the  insured  was 
alive,  the  beneficiary  had  an  existing  contingent  beneficial  prop- 
erty right  in  the  funds  held  by  the  bank,  and  this  was  a  vested 
interest,  subject  to  the  subsequent  condition  provided  for  in 
the  contract,  and  one  which  was  subject  to  garnishment  for  the 
debts  of  the  beneficiary;  and,  in  a  garnishment  action  thereon, 
the  court  could  continue  the  garnishment  proceedings,  subject 
to  the  further  order  of  the  court,  until  it  was  seen  whether  the 
defeusiince  provisions  resulted,  and  whether  the  funds  went  to 
the  beneficiary. 


OABKISHMEKT:  Notices-Principal  Defendant  —  Appearance — ^Pro- 
*2  ceedings.  Where  there  is  an  informality  in  the  service  of  no- 
tice of  garnishment  upon  the  principal  defendant,  and  both  he 
and  the  garnishee  appear,  and,  making  no  objection,  move  to 
cancel  and  set  aside  an  order  continuing  the  proceedings  for 
further  orders  as  to  the  garniehed  funds,  and  where,  if  the 
notice  was  wrong,  another  one  could  be  served,  and  where  no 
judgment  has  been  rendered  as  yet  against  the  garnishee,  the 
garnishee  and  the  debtor  cannot  object  that  no  notice  of  the 
garnishment  has  been  served  on  the  debtor,  as  required  under 
Section  3947,  Code  Supp.,  1913. 

Appeal  from  Wapello  District  Court, — D.  M.  Anddrson, 

Judge. 

May  6,  1919. 

The  ap{)ellaiit  I'hoenix  Trust  Company  was  garnished 
as  a  supposed  debtor  of  the  principal  defendant,  N.  M. 
Norfolk.  The  answer  of  the  garnishee  did  not  show  an 
absolute  indebtedness  to  the  principal  defendant,  but,  as 
contended,  only  a  contingent  liability.  The  court  ordered 
that  the  garnishee  hold  the  money  until  the  further  order 
of  the  court,  subject  to  be  applied,  when  due,  to  defendant, 
and  that  the  garnishment  matter  be  continued,  subject  to 
the  further  order  of  the  court.  From  this  order,  the  de- 
fendant and  the  garnishee  appeal. — Affirmed, 
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Oeo.  F.  Heindel  and  Roberts  d  Webber,  for  appeUants. 

Work  d  Work,  for  appellee. 

Preston,  J. — Plaintiff  brought  action  against  N.  M. 
Norfolk,  to  recover  judgment  on  promissory  notes.    The 
petition  was  filed  on  March  29,  1916,  and  on  the  same  day, 
a  writ  of  attachment  was  issued,  and  the  Phoenix  Trust 
Company  was  garnished  thereunder.     The  garnishee  an- 
swered, September  9,  1916,  in  which  answer  it  says  that, 
about  March  23,  1916,  the  Modem  Woodmen  of  America 
paid  to  said  Trust  Company  |3,000,  under  a  contract  of 
trusteeship,  dated  February  21,  1916,  executed  by  defend- 
ant N.  M.  Norfolk  and  Hazel  M.  Norfolk,  slb  parties  of  the 
first  part,  Modern  Woodmen  of  America,  as  party  of  the 
second  part,  and  Phoenix  Trust  Company,  as  party  of  the 
third  part;    that,   about  February  20,   1896,   the  Modem 
Woodmen  of  America  issued  to  one  Bumabee  a  benefit  cer- 
tificate for  |3,000,  payable,  in  the  event  of  his  death,  to 
defendant  N.  M.   Norfolk,  in  the  sum  of  f2,000,  and  to 
Hazel  M.  Norfolk  in  the  sum  of  J1,000;  that  Bumabee  dis- 
appeared from  his  home  about  August,  1905,  and  that  the 
beneficiaries  claim  he  is  dead,  but  are  unable  to  make  proof 
of  such  death,  and  therefore  claim  said  |3,000,  for  which 
they  have  brought  suit  in  the  district  court  of  WapeUo 
County,  Iowa.    Said  contract  provides  for  the  dismissal  of 
said  suit,  and  the  payment  of  said  1^3,000  to  Phoenix  Trust 
Company,  upon  the  following  conditions : 

"The  93,000  to  be  repaid  by  the  Trust  Company  to  the 
Modem  Woodnaen  of  America,  with  interest,  in  the  event 
that  Bumabee  shall,  within  10  years  from  the  date  of  the 
contract,  be  located  and  found  to  be  alive  *  *  •.  If  it 
shall  be  determined  that  said  Bumabee  shall  have  died  at 
any  time  during  the  period  of  10  years  subsequent  to  the 
date  of  the  contract,  then  the  Norfolks  shall  pay  to  the 
Woodmen  a  sum  of  money  equal  to  the  amount  of  dues  and 
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assessments  that  would  have  been  due  and  owing  to  said 
Woodmen  on  account  of  said  certificate,  in  order  to  keep 
it  in  force  during  the  entire  lifetime  of  said  Bumabee. 
That,  if  the  Modem  Woodmen  of  America  does  not,  within 
10  years,  notify  the  Norfolks  or  the  Trust  Company  of  any 
claim  that  Bumabee  is  alive,  or  has  been  alive  subsequent 
to  the  date  of  the  contract,  then  the  Trust  Company  shall 
pay  to  the  Norfolks  the  said  f3,000,  with  interest  at  the 
rate  of  3  per  cent  from  the  date  of  the  contract,  f 2,000  to 
N.  M.  Norfolk,  and  11,000  to  Hazel  M.  Norfolk,  and  that 
thereafter  the  obligation  shall  be  void;  but  if  the  said 
Woodmen  shall,  within  10  years,  notify  said  Norfolks  and 
the  Trust  Company  that  it  claims  that  the  said  Bumabee 
is  alive,  or  has  been  alive  during  any  portion  of  the  said 
time,  then  the  agreement  shall  remain  in  force  until  said 
claim  of  said  Woodmen  has  been  determined  in  the  man- 
ner provided  for  in  the  contract.  The  Trust  Company  shall 
pay  to  the  Norfolks  annually  the  net  interest  earnings  on 
said  $3,000  in  excess  of  the  3  per  cent  to  be  retained  by 
the  Trust  Company,  during  the  period  covered  by  the  con- 
tract." 

In  July,  1916,  the  Trust  Company  received  from  Wood- 
land Camp,  M.  W.  A.,  the  further  sum  of  |50,  under  ai  writ- 
ten agreement  whereby  the  same  is  to  be  held  subject  to  all 
conditions  and  agreements  set  out  in  the  contract  of  Febru- 
ary 21,  1916.  Upon  the  foregoing  answer,  the  garnishee 
prayed  that  it  might  be  dismissed  and  discharged. 

We  have  not  set  out  the  details  of  the  contract  as  to 
how  any  dispute  as  to  whether  said  Bumabee  was  alive 
or  dead  should  be  determined.  An  original  notice  was 
served  on  the  principal  defendant,  N.  M.  Norfolk,  on  Octo- 
ber 9,  1916;  and  on  January  10,  1917,  judgment  by  de- 
fault was  entered  against  the  principal  defendant,  N.  M. 
Norfolk,  on  the  notes,  in  the  sum  of  |1 ,851.42,  with  costs, 
the  court  finding  that   due  and   timely  notice  had  been 
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served  upon  said  principal  defendant,  both  of  the  pendency 
of  this  cause  and  of  the  attachment  and  of  the  garnishment 
of  the  Phoenix  Trust  Company,  and  continued  the  gar- 
nishment matter,  subject  to  the  further  order  of  the  court, 
in  this  language : 

"And  it  further  appears  that  the  said  Phoenix  Trust 
Company,  garnishee,  has  in  its  possession,  as  appears  from 
its  answer,  sls  garnishee,  filed  in  this  case,  the  sum  of  (3,- 
000,  in  which  the  defendant  (Norfolk)  has  a  contingent 
interest  of  |2,000,  bearing  3  per  cent  interest,  to  be  due 
said  defendant  on  contingency,  set  forth  in  said  gamidiee's 
answer.  It  is  therefore  ordered  that  the  said  garnishee 
shall  hold  and  retain  the  said  |2,000,  with  interest,  accrued 
and  accruing,  until  the  further  order  of  this  court,  sub- 
ject to  be  applied,  when  due,  to  defendant,  upon  the  judg- 
ment hereinbefore  rendered,  and  said  matter  of  garnish- 
ment is  hereby  continued,  subject  to  the  further  order  of 
this  court'* 

In  June,  1917,  defendants,  N.  M.  Norfolk  and  the  Trust 
Company,  garnishee,  filed  a  motion  to  correct  the  record 
entry  and  to  set  aside  the  order  and  judgment  of  Janu- 
ary 10,  1917,  by  striking  out  the  word  "both''  in  said  entry; 
also  the  words  "and  of  the  attachment  issued  in  said  cause, 
and  the  garnishment  of  the  Phoenix  Trust  Company ;"  also 
to  strike  out  of  said  entry,  beginning  with  the  words,  "and 
it  further  appears,''  and  ending  with  the  words,  "herein- 
before rendered,  and,"  for  the  following  reasons:  (1)  There 
was  no  notice  to  the  defendant  of  said  garnishment,  as  re- 
quired by  Code  Section  3947,  and  for  that  reason  the  court 
has  no  jurisdiction  to  enter  said  judgment  against  the  gar^ 
nishee.  (2)  The  answer  of  the  garnishee  shows  that  the 
obligation  from  the  said  garnishee  to  the  defendant  N.  M. 
Norfolk  is  uncertain  and  contingent,  and  may  never  become 
due  and  payable,  and  is  not  subject  to  garnishment.  Thi« 
motion  was  overruled  in  December,  1917. 
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1.  The  principal  contention  of  appellant  is  that,  be- 
cause the  obligation  from  the  garnishee  to  the  principal  de- 
fendant is  uncertain  and  contingent,  it  is  not  subject  to 
garnishment.  Their  proposition  is  that  a  debt  which  is  un- 
certain and  contingent,  and  may  never  become  due  and 
payable,  is  not  subject  to  garnishment;  that  it  is  only  in- 
debtedness that  is  in  its  nature  absolute  and  payable  at 
some  time,  without  contingency,  that  can  be  reached  by 
such  process.  To  support  tins  contention,  they  cite  Code 
Section  3897;  Victor  v.  Hartford  Ins.  Co.,  33  Iowa  210, 
212;  Dickinson  v.  Davis,  164  Iowa  449,  455;  Huntington 
V.  Bisdon,  43  Iowa  517;  Thomas  v,  Oihhons,  61  Iowa  50; 
EUer  V,  National  Mot.  Veh.  Co.,  181  Iowa  679;  and  cases 
from  other  jurisdictions. 

We  think  the  cases  cited  are  distinguishable  from  the 
instant  case,  because  of  the  difference  in  the  facts.  In  the 
Victor  case,  where  a  policy  of  insurance  was  forfeited,  and 
there  was  no  obligation  on  the  part  of  the  insurance  com- 
pany to  repay  to  the  insured  the  jineamed  premium,  which 
the  plaintiff  was  seeking  to  hold,  it  was  held  there  was 
no  debt,  and  that,  therefore,  the  garnishee  should  be  dis- 
charged. In  the  Dickinson  case,  it  was  held  substantially 
that  the  liability  of  a  garnishee  is  not  greater  than  that 
of  the  judgment  debtor;  and,  in  the  absence  of  some  fault 
on  his  part,  he  will  not  be  put  in  a  position  where  he  may 
be  compelled  to  pay  the  debt  twice ;  and  that  a  garnishee  is 
not  liable  for  indebtedness  due  the  judgment  debtor,  where 
a  note  evidencing  the  indebtedness  had  been  tranrferred  by 
the  judgment  debtor  to  another  as  complete  security,  as 
the  garnishee  would  not  be  owing  anything  until  the  note 
was  transferred  baA  to  him.  The  holding  in  the  Hunttng- 
ton  case  wai3  that  a  prior  settlement  between  the  defend- 
ant in  the  main  action  and  the  garnishee,  by  which  the  in- 
debtedness of  the  latter  to  the  former  is  extinguished,  avoids 
any  liability  of  the  garnishee  upon  a  judgment  against  the 
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defendant  It  was  shown  by  the  facts  in  that  case  that,  at 
the  time  of  the  service  of  garnishment,  the  garnishee  was 
not  in  any  manner  indebted,  nor  had  he  any  money  or  prop- 
erty  of  the  principal  defendant's  in  his  possession.  In 
Thomas  v.  Gibbons,  supra,  it  was  held  that  a  debt  which  is 
not  in  existence  at  the  time  of  garnishment  is  not  a  debt 
to  become  due,  within  the  meaning  of  the  statute.  It  was 
there  sought  to  hold  wages  earned  after  the  service  of  the 
garnishment.  In  the  Eller  case,  it  was  held  that  the  rela- 
tion of  debtor-  and  creditor  did  not  exist  at  the  time  of  the 
garnishment,  because  the  written  contract  was  not  a  con- 
tract of  sale  upon  which  the  garnishee  became  indebted 
in  any  sum,  but  was  a  contract  to  make  said  sales  in  the 
future,  such  sales  to  be  made  and  consummated  on  the 
basis  of  cash  payment,  before  delivering  to  the  garnishee 
the  bill  of  lading  for  automobiles,  which  delivery  preceded 
the  right  to  demand  and  take  possession  of  the  cars  pu^ 
chased ;  and  for  the  further  reason  that  the  transaction  in 
question  occurred  after  the  garnishment  was  served.  Sec- 
tion 3897  of  the  Code  provides  that : 

'Troperty  of  the  defendant  in  the  possession  of  anoth- 
er, or  debts  due  the  defendant,  may  be  attached  by  gar 
nishment  as  hereinbefore  provided." 

Code  Section  3935  provides  that  the  notice  of  garnish- 
ment served  shall  forbid  the  garnishee's  paying  any  debt 
owing  such  defendant,  "due,  or  to  become  due,''  and  re- 
quires him  to  retain  possession  of  all  property  of  the  defend- 
ant in  his  hands,  or  under  his  control,  to  the  end  that  the 
same  may  be  dealt  with  according  to  law.  Code  Section 
3949  provides  that,  if  the  debt  of  the  garnishee  to  the  de- 
fendant is  not  due,  execution  shall  be  suspended  until  its 
maturity.  It  is  appellee's  contention  that  the  garnishee 
havS,  as  trustee,  the  actual  possession  of  this  sum  of  money 
paid  to  it  by  the  insurance  company,  and  that  it  is  payable 
to  the  defendant  Norfolk,  except  fepon  a  possible  contin- 
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gency;  that  this  contingency  does  not  inhere  in  the  prop- 
osition that  the  trustee  may  never  have  the  property  in  its 
possession,  and  it  is  in  the  latter  case  only  that  it  is  not  sub- 
ject to  garnishment ;  that  it  is  the  uncertainty  whether  any- 
thing will  ever  come  into  the  hands  of  the  trustee,  or  wheth- 
er he  will  ever  be  indebted,  that  precludes  liability ;  that  the 
principle  contended  for  by  appellant  has  never  been  ap- 
plied to  a  case  where  the  property  is  actually  in  the  pos- 
session of  the  trustee ;  and  that,  in  such  cases,  the  process 
is  considered  as  attaching,  and  is  postponed  until  a  lia- 
bility to  the  debtor  is  ascertained.  They  cite  Rankin  v. 
Smith,  174  Iowa  537;  Capital  City  Bank  v.  Wakefield,  83 
Iowa  46,  49 ;  Boyer  v.  Hawkins,  86  Iowa  40 ;  Drake  on  At- 
tachments (4th  Ed.)  Section  552;  Downer  v.  Curtis,  25  Vt. 
650 ;  Dxoinel  v.  Stone,  30  Me.  384 ;  also,  12  R.  C.  L.  779,  to 
the  proposition  that  the  broad  principle  has  been  asserted 
that  debts,  though  not  due,  are  subject  to  garnishment; 
also,  12  R.  C.  L.  786;  Oroome  v.  Lewis,  23  Md.  137  (87 
Am.  Dec.  563) ;  Phoeniw  Ins.  Co.  v.  WHMs,  70  Tex.  12  (8 
Am.  St.  566) ;  K^er  v.  Shaw,  104  Ky.  119  (84  Am.  St. 
450) ;  Biggert  v.  Straub,  193  Mass.  77  (118  Am.  St.  449), 
to  the  point  that  garnishment  is  a  proper  remedy  to  hold 
a  balance  of  money  in  the  hands  of  trustees,  if  the  specific 
objects  of  the  trust  have  been  satisfied.  The  statute  seems 
to  have  been  somewhat  diflPerent  than  it  is  now,  in  some 
of  the  earlier  Iowa  cases  cited  by  appellee,  but  in  the 
Rankin  case,  page  545,  we  said: 

'Tie  was  under  a  contingent  liability  to  Smith,  at  the 
time  of  garnishment ;  but  the  amount  thereof,  if  any,  could 
be  determined  only  upon  a  sale  of  the  land.  In  such  circum- 
stances, we  think  that  he  was  subject  to  garnishment.  The 
title  to  the  property  and  the  constructive  possession  there- 
of being  in  him,  in  trust,  for  the  purpose  of  sale,  and  the 
defendant  Smith  having  a  contingent  interest  in  the  pur- 
chase price,  that  interest  could  be  reached  by  garnishment, 
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although  the  property  itself  could  not  have  been  taken  on 
attachment,  because  Smith  had  no  tangible  interest  there- 
in.  Plowman's  liability  arose  under  his  agreement  with 
Smith,  which  was  consummated  before  the  garnishment  no- 
tice was  served.  It  is  not  a  case  wh«re  the  debt  was 
created,  or  the  interest  arose  after  garnishment,  as  in  some 
of  the  cases  cited." 

In  the  Boyer  case,  it  was  said  that,  in  most  of  the 
states,  and  in  this  state,  the  tendency  was  to  broaden  the 
scope  of  the  remedy  by  garnishment;  and  that,  under  the 
statute  as  it  then  existed,  Section  2976,  now  3936,  an  execu- 
tor could  be  held  for  money  due  from  decedent  to  defend- 
ant; and  that  the  answer  could  be  taken,  and  the  cause 
continued  for  further  proceeding,  until  the  amount  was  as- 
certained by  the  settlement  of  the  estate. 

It  should  be  remembered  that  the  insurance  company 
in  this  case  has  paid  to  the  Trust  Company,  for  the  benefi- 
ciary, the  full  amount  of  the  policy,  or  certificate.  The  only 
contingency  is  as  to  whether  Bumabee  shall,  within  10 
years  from  the  date  of  the  contract,  be  located  and  found 
to  be  alive :  if  not,  then  the  money  in  the  hands  of  the  tras- 
tee,  or  Iff2,000  of  it,  belongs  absolutely  to  the  principal  de- 
fendant herein,  N.  M.  Norfolk.  No  judgment  has  been  en- 
tered in  this  case  against  the  garnishee,  nor  is  it  sought 
to  have  a  jud^^ment  against  it  at  this  time,  condemning  the 
money  in  its  hands  as  the  property  of  the  principal  de- 
fendant. The  order  simply  refused  to  discharge  the  gar- 
nishee, but  continued  the  garnishment  matter.  Some  of 
the  cases  cited  are  where  an  executor  was  gamisheed,  and 
the  matter  was  continued  until  the  settlement  of  the  estate 
In  this  case,  none  of  the  parties,  and  especially  the  gar- 
nishee, can  be  adversely  affected.  The  order  that  the  trus- 
tee shall  hold  and  retain  the  money,  subject  to  be  applied, 
when  due,  to  the  principal  defendant,  in  no  way  contravenes 
the  trust  imposed  by  the  contract.    It  is  in  harmony  with 
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the  trustee's  duties  under  the  contract  The  truatee  is  not 
prejudiced.  No  judgment  can  ever  be  entered  against  it 
in  any  event  until  the  time  expires,  or  if  Bumabee  should 
be  found  to  be  dead.  The  trustee  must  hold  the  money,  or 
hold  itself  in  readiness  to  pay,  until  that  fact  is  determined. 
The  real  questions  involved  are:  (1)  Did  the  debtor,  Nor- 
folk, have  an  existing  prai)erty  right  in  the  fund  held  by 
the  garnishee?  (2)  If  so,. was  such  property  interest  sub- 
ject to  seizure  by  process  of  garnishment  under  attachment 
or  execution?  If  these  two  questions  are  answered  in  the 
affirmative,  then,  under  the  record,  no  one  could  justly  con- 
tend that  there  was  any  impropriety  in  the  action  of  the 
trial  court  in  continuing  the  garnishment  proceedings,  with- 
out judgment,  until  the  time  when  the  nature  of  plaintiff's 
property  interest,  would  be  ascertainable  to  a  certainty. 

In  regard  to  the  first  question,  defendant  Norfolk,  the 
principal  defendant  herein,  as  beneficiary  of  the  insurance 
policy,  brought  her  action  thereon  against  the  insurance 

company.     At  the  commencement  ol  such 

1.  gasnishmbnt:    action,  the  insured  was  presumptively  dead. 

rightfl:  prop-      Nevertheless,  the  parties  entered   into  the 

iraniiahmont.        Stipulation  whcreby  the  insurance  company 

paid  to  a  trustee  the  amount  of  the  policy, 
to  be  held  by  the  trustee  for  a  period  of  10  years,  and  then 
f2,000  of  it  wois  to  be  paid  to  her,  unless  the  insurance  com- 
pany should  be  then  able  to  prove  affirmatively  that  the 
insured  was,  in  fact,  alive.  The  fund  being  thus  deposited 
with  the  trustee,  who  was  the  beneficial  owner  of  it?  It 
was  not  the  trustee.  It  was  not  the  insurance  company,  al- 
though it  had  a  contingent  interest  in  it  We  think  the 
principal  defendant  herein,  Norfolk,  was  the  beneficial  own- 
er, subject,  however,  to  a  condition  subsequent.  Under  the 
stipulation,  she  is  under  no  burden  of  affirmative  condi- 
tion. No  condition  or  contingency  need  come  to  pass,  in 
order  to  entitle  her  to  the  possession  of  the  money  at  the 
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expiration  of  10  years.  If  the  status  quo  be  maintained, 
then  her  right  to  the  fund  becomes  incontestable  at  the  end 
of  10  years.  On  the  other  hand,  the  insurance  company  is 
under  the  burden  of  proving  afBrtnatively  the  condition 
which  will  defeat  her  right  of  property.  In  other  words,  the 
insurance  company  has  received,  for  10  years,  a  right  of  de- 
fense on  the  sole  ground  specified.  Does  the  saving  of  a 
right  of  defense  wholly  destroy  her  presumptive  right  of 
property?  Conceding  that  it  creates  an  infirmity  in  or  a 
cloud  upon  her  title,  and  thereby  impairs  the  value  of  her 
property,  yet  the  property  right  remains.  We  think,  there- 
fore, that  the  beneficial  ownership  vested  in  N.  M.  Norfolk, 
subject  to  defeasance  by  the  subsequent  condition  provid- 
ed for  in  the  stipulation. 

In  the  foregoing  discussion,  we  have  disregarded  the 
provision  of  the  stipulation  whereby  she  might  come  into 
immediate  possession  of  the  fund,  prior  to  the  expiration  of 
10  years,  by  making  affirmative  proof  of  the  death  of  the 
insured.  This  provision  was  a  method  of  acceleration  for 
her  benefit.  It  does  not  impair  her  right  to  take  possessioTi 
of  the  property  at  the  expiration  of  10  years,  in  the  absence 
of  defeasance  by  the  other  condition. 

As  to  the  second  question,  if  N.  M.  Norfolk  had  a  prop- 
erty right,  then  it  was  subject  to  seizure  by  her  creditors,  by 
some  method.    We  see  no  reason  why  the  process  of  gar- 
nishment is  not  adequate  and  proper  to  that 
^'  ?o5?o""^?^-^ ''     ^"^-    ^^  wrong  is  thereby  perpetrated  upon 
SS??  ap'rSit-       *^^  debtor.    In  garnishment  cases,  the  law 
w^dinjSi?"  is  concerned  as  to  the  garnishee,  that  he  be 

not  trapped,  but  the  mere  process  of  gar- 
nishment does  not  encroach  on  the  rights  of  the  garnishee. 
The  proper  protection  of  the  garnishee  is  to  be  provided  in 
the  orders  of  the  court,  after  the  facts  are  made  to  ap- 
pear. Had  the  court,  in  this  case,  entered  a  judgment 
against  the  garnishee  for  the  amount  of  the  funds  in  his 
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hands,  and  had  thereby  ignored  the  condition  of  the  stipu- 
lation, the  garnishee  would  have  had  just  ground  of  com- 
plaint ;  but,  as  shown,  no  judgment  was  entered  against  the 
garnishee.  The  only  order  entered  as  to  him  was  one  of 
continuance,  subject  to  the  further  orders  of  the  court,  and, 
as  before  stated,  the  garnishee  can  suffer  no  prejudice  there- 
from. If  future  orders  be  made  which  are  prejudicial  to  it, 
it  will  be  time  enough  to  appeal  from  such.  Even  though 
the  purpose  of  the  court  was  to  save  its  jurisdiction  for  a 
final  order  at  the  expiration  of  10  years,  we  see  no  reason 
why  this  may  not  be  done.  Possibly  the  court  might  even 
now  enter  a  conditional  judgment,  preserving  the  very  con- 
iitions  of  the  stipulation,  and  suspend  execution  until  the 
expiration  of  the  time  provided  in  the  stipulation.  Possibly 
mch  form  of  order  would  require  the  exercise  of  equitable 
jurisdiction.  If  that  be  so,  the  creditor  might  have  a  right 
to  seek  the  equitable  remedy,  in  aid  of  his  execution.  But 
this,  we^  do  not  determine. 

We  conclude,  therefore,  that  the  order  of  continuance 
ivas  not  error. 

2.  Appellants  complain  that  no  notice  was  served  upon 
the  principal  defendant,  as  required  by  Section  3947,  which 
provides  that  judgment  against  the  garnishee  shall  not  be 
entered  until  the  principal  defendant  shall  have  had  10 
days'  notice  of  the  garnishment  proceedings,  etc.  This  is 
the  notice  required  to  be  served  upon  the  principal  defend- 
ant before  the  money  can  be  condemned  in  the  hands  of  the 
garnishee.  A  notice  was  served  upon  N.  M.  Norfolk,  the 
principal  defendant,  in  which  said  defendant  was  notified 
to  appear  and  show  cause  why  judgment  condemning  the 
property  or  debt  in  the  hands  of  the  garnishee  should  not 
be  entered.  There  seems  to  have  been  some  informality  in 
the  contents  of  this  notice,  but  the  Trust  Company,  gar- 
nishee, appeared,  and  answered  without  objection;  and 
both  it  and  N.  M.   Norfolk,  the  pnncipal   defendant,  ap- 

Vor>.  185  I  A.— 85 
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peared,  and  moved  to  correct  and  set  aside  the  order;  and 
they  have  both  appealed  to  this  court  from  the  overrul- 
ing thereof.  If  there  is  any  doubt  as  to  the  sufficiency  of 
such  notice  on  the  principal  defendant,  another  can  be 
served.  A  complete  answer  to  this  claim  is  the  fact  that 
no  judgment  has  as  yet  been  entered  against  the  garnishee. 
A  proper  notice  was  given  the  principal  defendant  in  the 
main  action,  and  no  claim  is  made  that  the  judgment 
against  the  principal  defendant,  N.  M.  Norfolk,  on  the 
notes,  is  not  valid. 

There  is  no  error,  and  the  judgment  and  the  ruling  of 
the  trial  court  are — Affirmed. 

Ladd,  O.  J.,  Evans,  Balinoer,  and   Stevens,  JJ.,  con- 
cur. 


Kate  B.  Pierce,  Appellee,  v.  Pekins  Van  &  Storage  Com- 
pany, Appellant. 

MASTER  AND  SERVANT:    Workmen's  Ooxnpensation  Act— Beview 

1  —-Findings  on  Fact  Final.  Whether  the  death  of  decedent  em- 
ployee was  caused  hy  his  Intoxication  or  was  occasioned  hy  his 
willful  misconduct,  with  intention  to  injure  himself,  is  a  fact 
question,  and  the  findings  thereon  hy  the  statute  tribunals  under 
the  Workmen's  Compensation  Act  are  final,  and  will  not  be  re- 
viewed by  the  Supreme  Court. 

MASTER   AND    SERVANT:     Workmen's    Compensation   Act— Con- 

2  stmctlon.  The  Workmen's  Compensation  Act  is  highly  reme- 
dial, and  should  have  a  broad  and  liberal  construction  in  aid 
of  accomplishing  the  object  of  the  enactment 

MASTER   AND  SERVANT:    Workmen's  Oompensation  Act— Con- 

3  structlon.  No  exception  based  on  the  place  where  the  injury  oc- 
curred is  found  in  the  language  of  the  Workmen's  Compensation 
Act,  and  the  Supreme  Court  cannot  supply  an  exception. 

MASTER   AND   SERVANT:    Workmen's   Compensation   Act— 0<m- 

4  struction— Injuries  Outside  of  State— Beneficial  Object  of  Bnacl- 
ment.    The  Supreme  Court  is  not  precluded  from  holding  that 
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the  Workmen's  Compensation  Act  covers  injuries  sustained  in 
another  state  because  the  act  does  not,  in  terms,  declare  that 
the  statute  shall  have  such  an  effect;  and  where  the  language  of 
the  statute  is  broad  enough  to  cover  such  injuries,  and  such  a 
construction  effects  the  bfoad,  beneficial  object  of  the  enactment, 
the  court  may  so  find. 

MASTER    AND    SEBVAMT:    Workmen's  Oompensatton  Act— Oon- 

5  stmction— Eztra-Terrltorlai  Effect  A  hiring  under  the  Work- 
men's Compensation  Act  is  an  enforcible  contract  to  compen- 
sate for  injuries  sustained  and  arising  out  of  the  emplojment, 
whether  sustained  in  this  state  or  outside.  Accordingly,  held 
that  an  employee  employed  in  Iowa,  but  injured  in  Nebraska, 
while  driving  a  van  in  the  line  of  his  employment,  would  be 
entitled  to  recover  under  the  provisions  of  the  Iowa  Act,  Sec- 
tions 2477-m,  2477-m2,  2477-m6^  2477-m7,  2477-m8,  24777-mll,  2477- 
ml4,  2477-ml9,  2477-m21,  2477-m29,  2477-m33,  Code  Supp.,  1913. 

1CA8TEB  AKD  SEBVANT:    Workmen's  Compensation  Act — Oon- 

6  struction — ^Meetings  at  Place  of  Hiring,  Where  Injury  Outside  of 
State.  That  the  meeting  of  the  arbitration  committee  cannot 
be  held  at  the  place  of  injury,  under  the  Workmen's  Compensa- 
tion Act,  where  the  employee  is  injured  in  another  state,  and 
that  the  award  cannot  be  returned  to  an  Iowa  district  Judge  fit- 
ting there,  does  not  deprive  the  employee  of  compensation  under 
the  act  for  injuries  suffered  in  another  state;  as  the  act  may 
be  said  to  be  reasonably  satisfied  by  holding  that  the  arbitral 
tion  committee  may  meet  at  the  place  where  the  hiring  was 
done,  and  the  court  may  act  at  the  place  where  the  contract 
was  entered  into. 

Appeal  from  Woodbury  District  Cowrt, — G'borgb  Jbpson, 

Judge. 

May  6,  1919. 

Appesal  from  an  action  of  the  district  court  effectuating 
an  award  against  appellant  by  a  board  of  arbitration,  sus- 
tained on  review  by  the  industrial  commissioner. — Affirmed. 

Sargent,  Strong  d  Stnible,  for  appellant. 

George  Kephart  and  Cass  Brothers,  for  appellee. 

Salinger,  J. — I.    The  flret  contention  of  the  appellant  is 
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that  the  accident  which  caused  the  death  awarded  for  was 
occasioned  by  the  willful  misconduict  of  the  employee,  com- 
mitted   with    intention    to   injure   himself. 
1.  mastbb  and        The  second  comiplaint  is  that,  at  the  time  of 
Workmen's  the  injury,   the  employee  was  intoxicated, 

Acf/^e^ew?      and  that  said  intoxication  was  the  proxi- 

findings  on  , 

fact  final.  mate  cause  of  his  injury. 

It  is  to  be  doubted  whether  there  is  any 
evidence  of  willful  miscondwct,  op  of  such  conduct  with  in- 
tent to  inflict  the  injury.  Be  that  as  it  may,  it  is  perfectly 
clear  that  whether  there  was  such  misconduct,  or  such  mis- 
conduct with  such  intent,  is  fairly  a  question  of  fact,  and 
that,  on  the  evidence,  reasonable  minds  may  differ  as  to 
whether  or  not  there  was  such  misconduct.  The  same  situa- 
tion exists  as  to  the  claim  that  there  was  intoxication  which 
was  the  proximate  cause  of  the  injury.  One  of  the  vital  pur- 
poses of  the  Ck)mpensation  Act  is  to  minimize  litigation  and 
expensive  contests.  In  aid  of  this  purpose,  the  decision  of 
the  statute  tribunals  on  some  things  is  made  final.  All  find- 
ings of  fact  upon  conflicting  evidence,  or  upon  evidence  from 
which  reasonable  men  may  draiw  differing  conclusions,  are 
within  that  class.  We  agree  with  appellant  that  our  decision 
at  this  point  should  not  be  controlled  by  Fischer  v.  Ptiehe 
d  Co,,  178  Iowa  512,  and  we  hiave  held,  in  Oriffith  v.  Cole, 
183  Iowa  415,  that  the  limitations  placed  by  the  Priebe  case 
on  the  power  of  the  district  court  are  expressed  in  a  dictum. 
None  the  less,  the  effect  of  the  Orifflth  case  is  that  we  cannot 
review  a  finding  of  fact  unless  the  transcript  makes  it  ap- 
pear, as  matter  of  law,  that  such  finding  is  not  sustained  by 
or  is  contrary  to  the  evidence,  and  say  in  that  connection 
that  "the  court  niay  not  go  into  a  general  fact  controversy." 
We  therefore  hold  that  we  may  not  interfere  with  the  find- 
ing of  the  statute  tribunals  that  there  was  no  willful  mis- 
conduct, no  intention  to  inflict  the  injury,  and  that  there 
was  no  intoxication  which  was  the  proximate  cause  of  the 
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injury.  8ee  Cushwafi  t\  Frankfort  Gen.  Ins.  Co.,  4  Mass. 
\V.  (\  (\  714;  Miller  v.  Foieman,  1  Md.  W.  C.  C.  49;  Han. 
son  V.  Commercial  Sash  d  Door  Co.,  1  111.  W.  C.  C.  39. 

We  find  nothing  that  is  either  h^d  or  cited  with  ap- 
proval in  Hunter  v.  Colfdw  Cons.  Coal  Co.,  175  Iowa  245,  in- 
consistent w^ith  our  pronouncement  at  this  point. 

II.    The  appellant  was  in  business  in  Sioux  City,  Iowa.  | 
It  there  employed  one  Pierce.    In  line  with  the  employment, 
it  directed  Pierce  to  drive  a  moving  van  from  Sioux  City  to 
the  town  of  Homer,  in  Nebraska,  for  the  purpose  of  con- 
veying to  Sioux  City  a  lot  of  household  goods.    Pierce  was  I 
injured  while  so  emploj'ed,  and  in  Nebraska.     Appellant  1 
presents  that  the  Workmen^s  Compensation  Act  of  the  staite 
has  no  application  where  the  injury  occurs  outside  of  the/ 
state  of  Iowa, 

It  is  claimed  that,  in  jurisdictions  wherein  it  has  been 
held  that  their  act  has  no  extra-territorial  effect,  the  statute 
construed  indi<\ates  an  intent  to  limit  itself  to  the  state  not 
more  strongly  than  does  the  Iowa  act;  that  provisions  in 
our  own  statute  for  which  it  is  claimed  they  show  an  inten- 
tion to  give  no  extra-territorial  force,  are  not  found  in  stat- 
utes that  have  been  construed  to  have  extra-territorial  force ; 
and  that  the  canes  ui^ed  by  appellee  are  not  applicable,  be- 
cause of  the  nature  of  the  statute  which  these  ca-ses  construe. 
E)ach  party  here  contends  the  authorities  relied  on  by  the 
other  are  inapplicable,  because  of  differences  between  our 
act  and  the  statutes  which  these  authorities  construe.  Both 
agree  that  the  authorities  are  in  decided  conflict.  We  con- 
clude that  resort  to  the  decisions  in  other  jurisdictions  would 
be  of  very  doubtful  value  in  interpreting  the  Iowa  Act,  and 
we  shall  refrain  from  so  resorting.  It  is  fortunate  that  there 
is  no  disagreement  on  the  proposition  that  the  "State  can  give 
a  compensation  act  extra-ten»itorial  effect.  The  ultimate 
question,  then,  is  this:  On  application  of  approved  canons 
of  construction,  should  it  be  found  that  there  was  an  inten- 
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tion  to  limit  the  effect  of  the  act  to  the  state,  or  found  that 
it  was  the  intention  that  it  shall  be  applicable  where  the  con- 
tract of  hiring  is  made  in  the  state,  and  the  employee  is  in- 
jured while  in  the  course  and  because  of  his  employment,  no 
matter  where  the  injury  occurs? 

The  statute  is  highly  remedial,  and  is  to  be  constmed 
as  such  statute^  are.  Howsoever  the  cases  may  differ,  iitsre 
is  no  difference  as  to  the  rule  that  such  statutes  as  tills  shall 

have  a  broad  and  liberal  constrootion  in  aid 

2- masmb  AND       of  accomplishing  the  object  of  the  aiact- 

comSSSation      inejit.     See  Kennersim  v.  Thames  Tou^XHtt 

^tJ^ction"!'  (*o,,  89  Oonn.  367  (94  Atl.  372).    The  title 

to  the  act  indicates  the  breadth  and  scope 
of  the  act.  It  has  a  declaration  that  it  relates  to  the  liability 
of  the  employer  for  personal  injuries  sustained  "in  line  of 
duty.''    That  it  was  not  intended  to  limit  recovery  under 

the  act  to  injuries  sustained  while  the  em- 
3.  mastbr  and        plovee  was  in  the  state,  is  to  be  found. by  an 

sbryant:  ^     "  '  "^ 

SmpSfsation      applicalrion  of  the  reasoning  upon  which  the 
^truction."  ^"^®  designntio  uniivs  eat  exclvsio  alterius 

rests. 
Section  2477-m,  Subdivision  d.  Code  Supplement 
1913,  provides  that  every  employer  shall  be  conclusively  pre- 
sumed to  have  provided  compensaition  according  to  the  act 
"for  injuries  sustained  arising  out  of  and  in  the  course  of 
the  employment."  Section  2477-m2  (a)  is  to  like  effect; 
Section  2477-m,  Code  Supplement,  1913,  that,  unless  the  Act 
otherwise  provides,  the  employer  has  elected  to  paj  com- 
pensation according  to  the  Act  "for  any  and  all  personal 
injuries  ♦  ♦  •  arising  out  of  and  in  the  course  of  the 
employment."  Where  stated  things  are  enumerated,  things 
not  named  are  excluded.  On  the  same  reasoning,  where  a 
statute  declares  that  compensation  under  its  terms  is  to  be 
made  for  any  and  all  injuries  sustained,  without  limitation 
beyond  that  they  shall  occur  in  the  course  of  and  arise  out 
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of  the  employmeDt,  it  is  the  declared  intention  ttiat  compen- 
sation shall  be  made  under  the  statute  if  the  injury  be  of 
the  class  named  in  the  statute — the  only  limdtation  is  the 
relation  of  the  injury  to  the  duty.  No  exception  based  on 
the  place  where  the  injury  occurs  m  found  in  the  Ismguage, 
and  if  it  is  to  be  engrafted  upon  that  language,  it  must  be 
done  by  judicial  legislation.  It  is  no  answer  to  say  that  it 
would  have  been  wiser  to  have  made  the  place  of  the  injury 
a  condition  to  recovery  under  the  act.  Had  the  legislature 
thought  that  desiralble,  it  would  have  been  ea^  to  add  to  the 
words  allowing  a  recovery  for  any  and  all  injuries,  some 
such  words  as  ^^except  where  the  injury  is  sustadned  else- 
where than  in  the  state."  No  matter  horw  wise  and  beneficial 
such  an  addition  may  be  assumed  to  be,  the  l^slature  saw 
fit  not  to  make  it.  We  have  not  the  power  to  rewrite  the 
statute  to  supply  what,  for  the  sake  of  the  argument,  should 
have  been  enacted,  but  was  not. 

So  far,  we  have  assumed  that  such  an  exception  as  the 
act  does  not  contain  would  be  beneficial.  Whether  it  would 
be  that,  is  quite  debatable.    For  one  thing,  it  would  make 

impossible  the  accomplishment  of  the  one 
4  Master  and        Purpose  of  suoh  acts:  to  wit,  to  bring  about 
Workmen'!  speedy  payment,  by  procedure  at  once  simple 

a2™^c5S^'''*  and  inexpensive.  It  would  further  tend  to 
jSi^out-  *°"  nullify  another  thing  intended:  to  wit,  that 
^D^flciaf^ob-"  the  employer  shall  be  enabled  to  charge  to 
actment  the  industry  what  injury  to  the  employee  en- 

gaged therein  will  cost.  Ab  to  the  first,  com-j 
peUing  the  employee  to  bring  a  common-law  suit,  and  toj 
apply  to  its  decision  the  statutes  of  another  state,  is  cer- 
tainly not  calculated  to  promote  speedy  payment  by  pro- 
cedure simple  and  inexpensive.  As  to  the  second,  the  em- 
ployer could  fix  no  tax  upon  his  business  to  meet  expendi- 
tures for  compensation,  because  he  would  not  pay  statute 
compengation  where  the  injury  occurred  outside  of  the  state. 
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and  could  not  foretell  \diat  proportion  of  injuries  to  be  com- 
pensated  for  would  arise  outside  of  the  state.  This,  however, 
does  not  so  much  matter.  Once  gi^aut  the  power  to  make  tiie 
statute  apply  to  injury  sustained  outside  of  the  state,  and 
that  this  has  been  done,  and  it  becomes  immaterial  whether 
it  would  be  injurious  or  beneficial  to  have  limited  the  stat- 
ute to  the  state. 

It  is  provided  in  Subdivision  e,  Section  2477-ml6,  that: 
"The  words  *pei'sonal  injury  arising  out  of  and  in  the 
course  of  such  employment'  shall  include  injuries  to  em- 
ployees whose  services  are  being  performed  on,  in  or  about 
the  premises  which  are  occupied,  used  or  conti-oUed  by  lie 
employer,  and  also  injuries  to  those  who  are  engaged  else- 
where in  places  where  their  employer's  business  requires 
their  presence  and  subjects  them  to  dangers  incident  to  tie 

business."  i  i 

I 

Appellant  tells  us  that  the  only  way  every  section  of 
the  statute  may  be  given  full  force  and  effect  is  by  adding, 
to  a  provision  dealing  \\ith  services  i>erformed  about  the 
premises  of  the  employer  and  "elsewhere  in  places  where 
their  employer's  business  requires  their  performance,"  the 
limiting  words,  "within  the  state."  We  shall  presently  at- 
tempt to  show  that,  for  the  purposes  of  the  present  contro- 
versy, it  is  not  essential  that  every  provision  of  the  act  shall 
have  effect.  Be  that  as  it  may,  we  have  found  no  argument 
that  satisfies  us  that  we  have  the  right  to  add  such  a  limita- 
tion. 

Api)ellant  cites  cases  which  proceed  on  the  reasoning 
that  the  courts  may  not  construe  such  an  act  as  this  to  have 
extra-territorial  operation,  unless  authority  for  such  con- 
stniction  is  found  in  the  act  in  "unequivorable  language,  or 
plain  and  unmistakable  words."  The  case  of  Ken^nerson  v. 
Thames  Tmchoot  Co.,  89  Conn.  367  (94  Atl.  372),  is  at  least 
one  respectiible  authority  that  holds  to  the  contrary.  We 
do  not  refer  to  it  as  a  standard  for  construing  the  low^a  act, 
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but  for  its  holding  upon  a  broad,  genei*al  principle  of  statute 
construction,  and  we  agree  with  the  rule  of  that  case  as  to 
such  construction.  We  concur  in  the  holding  of  the  Keniwr- 
aon  ca»e  that  only  as  to  cases  iti  delicto  is  it  required  that 
the  statute  shall  say,  in  unmistakable  words,  that  it  is  in- 
tended to  operate  extra-territorially.  We  hold  that  we  are 
not  precluded  from  finding  that  our  own  statute  covers  in- 
juries sustained  in  another  state  because  the  act  does  not,' 
in  terms,  declare  that  the  statute  shall  have  such  effect,  and 
that  we  may  find  it  has  such  effect,  bec^iuse  its  language  is 
broad  enough  to  cover  such  injuries,  and  that  to  construe  it 
as  covering  them  effects  the  broad,  beneficial  object  of  the 
enactment. 

III.     It  was  said  in  GooiUmj  v.  Ott,  77  W.  Va.  487  (87 
S.  E.  862),  in  approval  of  the  text  in  1  Bradbury  on  Work- 
men's Compensation  (2d  Ed.)  44  et  aeq.,  that,  when  a  com- 
pensation act  is  elective,  a  hiring  amounts 
5.  Master  and        to  a  contmct  of  employment  into  which  the 

SERVANT  : 

Workmen's  statute  is  to  1)0  read.     Appellant  seeks  to 

Compensation  ' ' 

^truction  •  ex-  distinguish  this  decision  because,  under  the 
cffecr'^****'^**''  West  Virginia  statute,  both  parties  contrib- 
ute to  the  fund,  and  because  practically  every 
provision  of  our  own  statute  claimed  to  indicate  a  purpose 
to  limit  the  effect  of  the  act  to  the  state  is  not  found  in  the 
West  Virginia  statute.  Be  that  as  it  may,  tlii«  does  not  make 
a  distinction  against  the  proposition  that  the  contract  of 
hiring  under  an  elective  compensation  statute  is,  in  effect,  a 
contract  of  employment  into  which  such  statute  is  to  be  read. 
Appellant  concedes  that,  whatever  name  may  be  given  to  the 
effect  and  purpose  of  such  statutes,  that  the  law  of  the  place 
where  a  contract  is  made  enters  into  and  is  part  of  the  con- 
tract. It  adds  that  "it  is  not  a  question  of  what  the  legis- 
lature can  do  in  such  a  case,  but  what  it  has  done;''  that 
the  question  remains  whether  the  legislature  intended  to  re- 
strict the  statute  to  within  the  lines  of  the  state,  or  to  give 
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it  an  extra-territorial  effect  In  »>  far  as  this  indicates  an 
argument  that,  thongh  the  parties  have  entered  into  a  con- 
tract of  hiring  into  which  the  statute  is  to  be  read,  it  re- 
mains a  controlling  question  whether  the  statutB  itself  is  in- 
tended to  have  extra-territorial  effect,  we  think  some  con- 
fusion of  thought  is  involved.  In  other  words,  it  can  be 
conceded  that,  as  a  la/w,  the  compensation  statute  is  not  to 
be  effective  in  other  states.  But  such  cont^ession  will  not 
meet  the  position  that,  even  if  the  statute  is  not  law  in  an- 
other state,  yet,  with  the  statute  read  into  the  contract, 
there  is  an  enforcible  contraict  to  'be  paid  according  to 
the  statute,  though  the  injury  be  suffered  outside  of  the 
state.  And  it  will  be  found  that,  in  oases  wherein  it 
is  affirmed!  that  there  can  be  no  recovery  because  the  stat- 
ute has  no  extra-territori'al  effect,  the  distinction  was  over- 
looked that  a  statute  which  is  a  law  only  within  the  state 
may  be  so  read  into  a  contract  of  hiring  as  that  compensa- 
tion according  to  the  terms  of  the  statute  may  be  recovered 
though  the  injury  was  sustained  in  a  jurisdiction  in  whidi 
said  statute  was  not  effective  as  a  law.  In  other  oases,  deny- 
ing recovery  on  the  ground  that  the  act  had  no  force  beyond 
the  limits  of  the  state,  there  was  no  contract  between  em- 
ployer and  employee.  With  the  possible  exception  of  con- 
tracts wherein  it  is  intended  that  the  same  shall  be  per- 
formed wholly  without  the  state,  the  courts  will  apply  the 
I  domestic  compensation  law  where  the  contract  of  emploT- 


ment  was  entered  into  within  the  state,  on  the  theory  that 
the  obligation  sought  to  be  enforced  is  based  on  contract, 
and  not  on  tort.  See  Corpus  Juris,  Title  Workmen's  Com- 
pensation Acts,  Div.  IV,  Conflict  of  Laiws,  Section  28. 

.   3-a 

I'|X)u  what  does  the  right  to  recover  in  this  case  rest? 

SuMivision  d  of  Section  2477-m,  Code  Supplement,  1913, 
provides  that  the  employer  shall  be  conclusively  presumed 
to  have  elected  to  pay  comi)ensa.tion  according  to  the  provi- 
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sions  of  the  act,  unlesB  he  give  a  spedfled  notice  in  writing 
to  the  contrary.    Section  2477-m  ie  to  the  same  effect;  Sec- 
tion 2477-m2  (a),  that  all  employees  affected  by  the  act  shall 
be  conclusively  presumed,  in  tiie  absence  of  notice  to  the  con- ; 
trary,  to  have  elected  to  take  compensation  in  accordance  1 
with  the  act.    These  satisfy  us  that  the  contract  of  hiring  at 
bar  is  an  enforcible  contiact,  and,  by  means  of  reading  the 
statute  into  it,  is  a  contract  to  compensate  for  injuries  sus- 
tained in  and  arising  out  of  the  employment,  no  matter 
where  such  injury  is  sustained.    Whether  the  statute  itself/ 
has  or  does  not  have  an  extra-territorial  effect,  the  legis- 
lature can  enact  that  a  contract  of  hiring  made  within  the 
state  shaill  have  an  extra-territorial  effect,  in  the  sense  tiiai 
payment  is  dlie  according  to  the  terms  of  the  contractj 
though  the  injuries  be  suffered  in  another  state. 

Our  statute  is  confessedly  electivie.  We  are  told  that 
no  distinction  in  construction  is  to  be  based  upon  whether 
the  act  is  compulsoiry  or  elective.  That  is  true  as  to  some 
provisions  of  Compensation  Acts.  But  that  the  statute  is 
elective  has  controlling  bearing  on  one  thing  that  is  most 
highly  important  Where  the  statute  is  elective  as  to  botii) 
employer  and  employee,  imyment  of  compensation  is  not  the' 
performance  of  a  statute  duty,  but  the  performance  of  con 
ditions  in  the  contract  of  hiring,  which  conditions  are  in  the 
contrtact  by  means  of  reading  the  compensation  statute  into 
the  contract.  We  agree  with  appellant  that  the  state  ^'can 
limit  the  operation  of  a  contractual  obligation  just  as  au- 
thoritatively as  it  can  a  compulsory  statute.''  ,But  that,  of 
course,  is  not  a  denial  that,  undier  an  elective  statute,  pay- 
ment of  compensation  is  purely  a  disdiarge  of  a  contract 
obligation.  It  follows,  then,  that  it  is  quite  unnecessary  to 
make  this  case  turn  upon  a  holding  that  the  statute  itself  is 
oi)era.tive  in  Nebraska  It  suffices  if  employer  and  employee 
contracted  in  Iowa  that,  if  injury  was  sustained  in  Ne- 
braska, compensation  should  be  governed  by  the  terms  and 
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eonditians  found  in  the  Iowa  statute,  to  which,  by  law,  such 
contraet  makes  reference.  It  m  not  the  question  whether 
the  Iowa  act  operates  in  another  stata  Parties  in  Iowa  may 
contrax^t  that,  if  one  be  injured  in  Nebraska  in  course  of  the 
employment,  that  the  method  of  settlement  for  the  injury 
shall  be  a  described  part  of  the  statute  law  of  New  Jersey; 
and,  if  such  an  injury  does  o<i«ur  in  Nebraska,  settlement 
can  be  enforced  in  Iowa  on  the  terms  of  the  New  Jersey 
statute,  without  a  thought  that  the  statute  law  of  New 
Jersey  is  the  law  of  Nebraska.  We  know  of  no  reason  why 
parties  may  not,  by  contract,  fix  standards  of  settlement  to 
be  any  definitely  contra-cted-for  method,  unless  there  be 
some  statutory  or  couj^tutional  oibjection  to  such  an  agree 
ment.  The  entire  structure  of  the  Iowa  act  not  only  fails 
to  prohibit  such  a  contreict,  but,  by  being  elective,  creates  a 
contractual  relation  und^er  a  contpaot  providing  for  settle- 
ment on  a  standard  fixed  by  the  Iowa  act.  Such  a  contract 
is  no  more  objectionable  than  one  providing  for  a  common- 
law  arbitration.  See  Hunter  v.  Golfrnx  Cons.  Coal  Co,,  175 
Iowa  245.  Under  such  a  contract,  the  employee  could  not 
refuse  to  obey,  if  the  master  directed  him  to  leave  the  state 
to  perform  an  act  in  the  course  of  the  employment.  If  he  did 
obey,  there  is  no  reason  why  the  master  should  be  allowed 
to  repudiate  that  part  of  the  contract  of  employment  which 
provided  how  compensation  should  be  made  if  the  servant 
suffered  an  injury  while  obeying  this  direction.  Buch  a  con- 
tract protects  both,  and  defines  the  rig'hts  of  both.  The  mas- 
ter is  assured  of  the  limitations  of  his  liability.  The  servant 
is  assured  of  definitely  fixed  compensation,  mutually  agreed 
upon  as  adequate,  and  that  he  will  receive  the  same  prompt- 
ly, and  without  the  vexation  or  expense  of  litigation. 
^-^  We  hold  that  the  employee  in  this  case  has  a  valid  con- 
!tract,  which  allows  him  to  recover  compensation  according 
to  the  terms  of  the  statute  for  an  injury  suffered  in  Ne 
bnaska;   that  the  case  stands  .precisely  as  if  it  had  beeo  ex- 
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pi-eusly  contracted  that,  for  an  injury  suflfered  outsid'e  of  the 
state,  the  compensation  due  should  be  determined  by  the 
terms  of  the  Iowa  statute. 

IV.    Whart;  are  the  avoidances? 

Subdivision  b  of  Section  2477-ni  makes  the  act  oompul- 
Hory  on  both  employer  and  employee,  w*here  the  employer  is  a 
muni'cipal  corporation.  It  ie  suggested  that,  if  we  give  our 
statute  such  effect  as  the  employee  here  claims  for  it,  the 
said  provision  of  the  statute  would,  in  a  sense,  work  class 
legislation,  in  that  a  large  mass  of  employers  and  employees 
ire  relegated  to  the  provisions  of  a  compulsory  €Ptatute,  while 
as  to  another  large  class,  the  statute  is  merely  elective.  We 
xre  unable  to  see  that  this  bears  relevantly  upon  whether 
chere  may  be  a  recovery  for  injuries  suffered  elsewhere  than 
in  the  state.  Be  that  as  it  may,  if  this  is  a  good  objection, 
Its  effect  does  not  stop  with  destroying  the  enforcibility  of 
the  statute  as  to  injuries  sustained  in  another  state,  but  de- 
stroys the  act  in  toto.  If  it  be  objectionable  class  legisla- 
tion, it  is  as  ineffectual  where  an  injury  is  suffered  in  Iowa 
as  if  suffered  in  another  state 

So  of  the  argument  that  Section  2477-m21  indicates  an 
intent  to  limit  the  operation  of  the  act  to  the  state.  In  ef- 
fect, this  provision  makes  the  act  inapplicable  Vhere,  under 
certain  conditions,  the  employment  is  in  interstate  com- 
merce. Passing  the  question  whether  sending  an  employee 
from  the  business  place  of  the  employer  in  Sioux  Oity  across 
the  state  line  to  haul  back  a  load  of  furniture  in  a  moving 
van  may  be  said  to  be  an  employment  in  interstate  com- 
merce, it  remains  true  ttiajt  one  hired  in  Iowa  to  do  work  in 
Iowa  may,  while  performing  it,  be  engaged  in  interstate 
commerce.  Therefore,  this  particular  statute  has  no  relevant 
bearing  on  whether  the  legislature  intended  to  give  the  stat- 
ute operation  beyond  the  state  line,  and,  so  far  as  available, 
is  just  as  available  for  some  injuries  sustained  in  Iowa  as  for 
those  suffered  in  another  state.    It  may  properly  be  added 
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that  nowiiere  in  error  point  or  brief  point  is  there  any  claim 
that  the  Compensation  Act  is  invalid  eithjer  because  it  is 
class  legislation  or  enters  the  field  of  regulating  interstate 
commerce.  The  complaint  is  not  that  the  statute  is  void, 
but  that,  while  valid,  it  was  not  intended  tliat  it  should  be 
applied  in  a  case  liLe  the  one  at  bar. 

iSection  2477-ni8  provides  that  ^failure  to  give  notice  with- 
in stated  times  provided  shall  work  a  bar  to  recovery ;  Sec- 
tion 2477-mll,  that,  on  request,  the  employee  must  submit 
himself  to  medical  examination,  within  a  reasonable 'time. 
It  is  argued  that  these  provisions  indicate  an  intent  to  limit 
the  scope  of  the  statute  to  the  state,  because,  if  the  injury 
were  suffered  at  a  great  distance  from  the  place  of  hiring  in 
Iowa,  the  employee  might  be  prevented  from  giving  notice 
within  the  time  required,  and  might  be  subjected  to  great 
hardship  to  submit  to  an  examination  at  the  place  selected 
by  the  employer.  If  this  argument  is  persuasive,  it  would 
be  equally  so  as  to  many  injuries  that  might  be  sustained 
within  the  state.  In  one  set  of  circumstances,  90  days  is 
allowed  wherein  to  give  liotioe.  It  is  inconceivable,  in  the 
present  state  of  facilities  for  communication,  that  distance 
from  the  residence  of  the  employer  would  make  it  impossi- 
ble to  give  him  notice  within  90  days.  Be  that  as  it  may, 
it  can  well  be  conceived  that  it  would  be  as,  or  more,  diffi- 
cult to  give  notice  within  the  prescribed  time  of  an  injury 
suffered  within  the  state  as  of  one  sustained  tbeyond  its 
boundaries.  Certainly,  an  employer  living  in  Bioux  C^ty 
may  be  notified  of  an  injury  sustained  by  his  employee  in 
Jefferson,  South  Dakota,  as  quickly  as  if  the  injury  had  been 
suffered  in  Keokuk.  Certainly,  w'here>  in  T^cas,  the  em- 
ploj'er  resides  in  the  northwest  comer  of  the  state,  and  the 
injury  is  suffered  in  the  southeast  comer,  there  might  well 
be  as  much  delay  in  getting  notice  to  the  employer  as  if  the 
injury  occurred  four  or  five  miles  from  where  the  employer 
resides,  but  just  across  the  state  line  of  Texas. 
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What  we  have  said  as  to  the  relative  inconvenience  in 
conveying  notice  of  injury  applies  equally  to  the  right  of 
the  employer  to  require  the  employee  to  submit  himself  to 
a  medical  examination.  It  might  well  be  easier  for  the  em- 
ployee to  travel  from  a  point  in  Nebraska  to  some  point  in 
Iowa  for  medical  examination  than,  if  injured  in  Keokuk, 
to  go  to  Sioux  City.  It  is  not  amiss  to  add  that  the  diffi- 
culty suggested  as  to  the  possible  inconvenience  in  sutmiit- 
ting  to  mxdh  examination  does  not  enter  into  the  question  at 
all,  where  both  the  place  where  the  injury  occurred  and  the 
dieath  therefrom  occurred  in  another  state.  The  deceased 
employee  cannot  be  required  to  submit  himself  to  medical 
examination  anywliere.  We  are  of  opinion  that  these  two 
statute  provisions  do  not  overcome  the  evidence  already  ad- 
verted to  that  tends  to  prdve  the  legislature  intended  that 
being  injured  outside  of  the  state  should  not  nullify  a  con- 
tract for  compensation  according  to  the  statutes  of  the  state. 

4-a 

Section  2477-m6  provides,  in  effect,  that,  under  certain 
conditions,  there  may  be  subrogation  to  the  rights  of  the 
employee  to  recover  for  injiary.  It  seems  to  be  the  thought 
of  appellant  that  the  existence  of  this  provision  is  an  argu- 
ment why  the  statute  cannot  have  extra-territorial  eflfect. 
We  have  already  pointed  out  that,  strictly  speaking,  the  ques- 
tion is  not  whether  the  statute  has  or  does  not  have  such 
effect.  We  are  unable  to  see  how  the  existence  of  such  a 
provision  for  subrogation  furnishes  any  reason  wliy  an  em- 
ployee who  sustains  an  injury  in  another  state  may  not  have 
compensation  adjusted  according  to  the  terms  of  the  Iowa 
statute. 

4-b 

Section  2477-'m7  provides  that  no  contract  rule,  regula- 
tion, or  device  whatsoever  shall  operate  to  relieve  the  em- 
ployer, in  w'hole  or  in  part,  from  any  liability  created  by  this 
act,  except  as  tlie  act  provides.    It  seems  to  be  the  argument 
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at  this  point  that,  if  an  injury  suffered  in  NeJbraska  may  be 
compensated  foi*  according  to  the  terms  and  conditions  of 
the  Iowa  statute,  it  leaves  no  room  for  the  appli-cation  of  this 
precautionary  statute;  tbat,  \vhei*e  the  employer  has  re- 
jected the  act,  and  where  thei'e  is,  therefore,  no  contractual 
relation  in  regard  to  paying,  the  employer  could  defend 
with  some  such  contract  rule,  r^^lation,  or  device.  Of 
coui*se,  the  answer  is,  as  said,  that  the  parties  here  do  sustain 
a  contractual  relation;  that  the  statute  must  be  read  into 
the  contract;  and  that,  therefore,  the  employer  would  not 
be  permitted  to  defend  w^ith  any  contract  rule,  regulation, 
or  device  tending  to  relieve  the  employer* from  liaibilities  ci^ 
a  ted  by  tlie  act  We  are  unable  to  agi-ee  thiit  this  pi'ecau- 
tionary  protection  of  the  employee  again«^t  uudenniniug  the 
statute  has  any  tendency  to  prove  a  legislative  intention 
that,  despite  contract  to  pay  for  all  injuries  according  to  the 
terms  of  the  Compensation  Act,  compensation  according  to 
that  act  cannot  be  demandied. 

V.  Section  2't77-m2  (b)  createe  a  limitation  upon  the 
defenses  of  the  employer  where  he  fails  to  furnish  or  main- 
tain any  safety  device  required  by  statute  or  rule,  or  vio- 
lates any  of  the  statutory  provision  or  rules  and  regulations 
now  or  hereafter  in  force,  relating  to  the  safetv  of  employees. 
And  2477-ml9  empowers  the  Iowa  industrial  (HmMniaeaonesr, 
in  co-operation  with  the  employer,  to  fix  standards  of  safety 
for  safety  appliances  or  for  places  of  employment.  It  i« 
argued  the  statute  does  not  require  that  the  employer  shall, 
in  Nebraska,  maintain  safety  devices  required  by  Iowa  stat- 
utes or  rules,  and  that  the  commissioner  has  no  power  to 
fix  w^hat  shiall  be  standards  of  safety  for  safety  appliances 
or  for  places  of  employment  in  Nebraska.    Section  24T7-ni29 
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provides,  in  effect,  that  the  cammittee  on 

6.  mastkb  and        arbitration  shall  hold  its  hearings  in  the  city, 

workmen'B  town,  OF  place  where  the  injury  occurred. 

Acfi^co'?-"'*"       Secrtion  2477-m33  provide?  for  presenting  a 

meetings  at         certified  ('opv  of  the  decision  by  arbiti'ation 

place  of  hiring,  .  '  ,      .  .   *  ^l        ,.    ,    .    . 

where  injury       committee  or  commissioner  to  the  district 

outside  of 

state.  court  of  the  county  in  which  the  injury  oc- 

curred, and  that,  thereupon,  said  courtt  shall 
render  decree  in  accordance  therewith.  Section  2477-ml4 
authorizes  a  district  judge,  in  certain  conditions,  to  make 
an  order  commuting  future  payments  to  a  lump  sum.  It  is 
argued  that,  where  the  injury  occurs  in  another  state,  the 
arbitration  committee  created  by  Iowa  law  cannot  hold  it^ 
meetings  there;  that,  in  such  case,  the  award  cannot  be 
returned  to  the  district  juc^e  sitting  w*here  the  injury  oc- 
curred, because  no  Iowa  district  judge  does  or  can  sit  there, 
and  that  no  such  judge  can  order  such  commutation.  That 
is  all  tnie.  Rut  is  it  ait  all  relevant?  Suppose  there  had 
been  a  written  contract  providing,  in  terms,  that,  for  in- 
juries sustained  either  within  or  without  the  state,  compen- 
sation should  be  made  on  the  terms,  conditions,  and  sched- 
ules of  the  Iowa  Workmen's  Compensation  Act.  Suppose  an 
injury  in  Nebraska.  All  that  can  be  said  in  the  supposed 
case  is  that  some  of  the  provisions  of  the  Iowa  act  could  not 
be  carried  out.  The  employee  would  be  required  to  be  con- 
tent with  the  fact  that  he  had  suffered  injury  which  he  miglit 
I)OSsibly  have  avoided,  had  it  been  within  the  power  of  the 
Iowa  authorities  to  fix  standards  of  safety  in  the  place  where 
he  was  injured.  Neither  party  can  obtain  a  sitting  of  the 
arbitration  committee  in  Nebraska.  It  would  not  be  possi- 
ble to  return  the  award  of  the  committee  or  commissioner  to 
an  Iowa  district  court  or  judge  grttting  at  the  place  where 
the  injury  occurred.  It  would  not  be  possible  to  have  an 
Iowa  judge  sitting  in  that  place  order  a  commutation  to  a 
lump  sum.    But  how  does  all  this  destroy  the  substantial 

Vou  186  lA.— 86 
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right  to  demand  an  adju^tmen/t  without  litigsution,  and  on 
the  terms  fixed  by  the  Iowa  statute?  Some  things  provid- 
ed by  that  statute  would  respectively  not  be  availauble  to  one 
or  the  other  party.  But  how  can  that  affect  the  right  to 
obtain  all  that  is  available?  Instead  of  taking  away  that 
which  can  be  obtained  because  some  other  thing  may  not  be, 
is  it  not  more  reasonable  to  say,  in  the  language  of  Kenner- 
son  V.  Thames  Tmchoat  Co.,  89  Oonn.  367  (94  Atl.  372),  that: 

"In  legislative  acts  inaugurating  a  new  system,  not  in- 
frequently are  found  contradictory  positions,  and  it  becomes 
the  duty  of  the  court  to  reconcile  them,  so  far  as  it  can. 
It  does  this,  whenever  it  is  possible,  in  such  way  as  to  sus- 
tain the  ajot  and  carry  out  its  purposes." 

Aside  from  the  position  that  what  is  clearly  available 
may  not  be  lost  because  something  else  is  not  available,  and 
despite  the  fact  that,  in  passing  this  new  l^slation,  it  could 
well  have  been  arranged  that  everything  given  by  the  act 
would  always  be  available,  safe  ground  as  to  this  whole  con- 
troverey  can  be  readhed  by  the  one  holding  that  it  is  fairly 
within  the  purpose,  reason,  and  intendment  of  the  act  to 
construe  it  to  ena^ct  that,  as  to  provisions  sutrh  as  to  where 
the  arbitration  committee  shall  sit?  or  as  to  presenting  the 
aTi'iard  to  the  district  judge,  and  the  like,  it  is  intended, 
w'here  an  injury  otherwise  within  the  act  occurs  without  the 
state,  "that  place"  means  the  place  where  the  contract  was 
entered  into.  It  is  no  strain  ui)on  the  manifest  purpose  of 
the  statute  to  hold  that,  where  one  sustains  an  injury  in 
another  state  that  is  within  the  provisions  of  the  act,  the 
arbitration  committee  may  meet  in  the  place  where  the  hir- 
ing was  done,  and  that,  where  action  on  part  of  a  judge  or 
a  court  is  provided  for,  it  shall  mean  a  judge  or  court  hav- 
ing jurisdiction  in  the  place  where  the  contract  was  entered 
into.  As  was  said  in  Kennerson  v,  Thames  Towhoat  Co.,  89 
Conn.  367  (94  Atl.  372)  : 

"In  a  sense,  the  injury  may  be  said  to  have  been  sa»- 
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tained  in  the  place  of  the  contract;  and  if  appeal  is  taken, 
in  cases  of  injury  occurring  without  the  state,  to  the  county 
of  the  contract,  the  terms  of  the  aict  will  be  reasonably  siitis- 
fled." 

It  is  our  judgment  tbat  the  award  and  the  action  of  the 
district  court  thereon  should  be — Affirmed. 

Ladd,  C.  J.,  EJvANs  and  Preston,  J  J.,  concur. 


T.  J.  Turner,  Appellee,  v.  Hartford  Fire  Insurance  Com- 
pany, Appellant. 

APPEAL  AMD  XSBBOB:    Matters  Beviewable— Sufficiency  of  Record. 

1  Complaints  that  certain  things  were  done  and  others  omitted 
cannot  be  considered  on  appeal,  where  record  does  not  show 
them. 

ABBITBATIOK  AKD  AWABD:    Submissioiir-Kotlce  of  Meetings-- 

2  Introdnctlon  of  Evidence.  Under  an  agreement  to  submit  to 
arbitrators  the  question  as  to  the  damage  done  under  an  Insur- 
ance policy,  under  the  provision  tbat  tboy  should  appraise  and 
ascertain  the  actual  cash  value  of  loss  by  lightning,  there  was 
nothing  involved  but  their  personal  Investigation,  and  the  par- 
ties were  not  entitled  to  notice  of  meeting,  or  to  an  opportunity 
to  present  evidence,  nor  were  the  arbitrators  bound  to  hear  evi- 
dence. 

TBIAIi:    Bevlew— Finding  of  Court— Applicability  to  Evidence.    A 

3  finding  of  the  court  that  the  appraisers,  In  arriving  at  award, 
did  not  take  into  consideration  the  condition  of  plasterini;,  fol- 
lowed by  the  further  statement  that  they  made  the  award  on 
the  theory  >that  lightning  had  nothing  to  do  with  the  condition 
of  the  plastering,  Is  not  a  finding  that  they  failed  to  investigate 
the  condition  of  the  plastering,  but  rather  that,  on  some  con- 
sideration, they  found  that  the  condition  of  the  plaster  was  not 
due  to  lightning. 

A0TIOK8:    Arbitratloii  and  Awacd— Trial  on  Law  Bide— Defense  of 

4  ArUtraticm  Award  in  Law  Action.  Where  suit  was  brought  at 
law  by  insured  for  damages  on  an  insurance  policy,  and  as  a  bar 
to  his  recovery  the  insurance  company  urged  on  the  law  side 
that  there  had  been  an  accord  and  satisfaction  by  an  award. 
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the  law  court  could  determine  whether  the  award  pleaded  in 
the  law  action  stood  In  the  way  of  a  recovery  In  that  action. 

TRIAL:     Trial  on  Law  8id»— Waiver  of  Objections.    Where,  in  an 

5  action  brought  at  law  by  an  insured  for  damages  from  light- 
ning, the  insurer  urged  on  the  law  side  that  there  had  been  an 
accord  and  satisfaction  by  award  of  arbitrators,  and,  upon  the 
filing  of  insured's  reply,  the  insurer  knew  that  an  attempt  was 
being  made  to  litigate  the  validity  of  award  on  the  law  side,  and 
made  no  objection  or  challenge  to  the  reply  or  its  form,  and 
made  no  motion  to  transfer  to  equity,  he  conceded  that  the  said 
issue  should  be  determined  by  a  court  not  sitting  as  an  equity 
court;  and  an  objection  made  at  the  trial  on  insurer's  part  to 
testimony,  that  it  could  not  be  received  because  there  had  been 
a  binding  appraisement,  was  an  admission  that  it  was  compe- 
tent for  the  court  to  determine  whether  or  not  the  appraisement 
and  award  were  binding. 

ABBITAATION    AND    AWARD:     Setting    Aside— JnrifldietiOB    of 

6  Oourt— Gross  Mistake.  The  award  of  arbitrators  should  not  be 
set  aside  because  th^  arbitrators  ignored  evidence  or  erred  In 
honest  Jud^ent,  or  because  the  award  found  lacked  sufficient 
evidence  to  support  it;  but  gross  mistake,  strongly  proved,  will 
avoid  an  award  of  arbitrators,  and  this  avoidance  does  not  de- 
pend upon  showing  mistakes  to  the  arbitrators  on  a  rehearing 
before  them,  but  can  be  found  by  the  court 

PLEADIKa:    Reply— Insufficiency— Waiver  by  FaUure  to  Objeet    By 

7  failure  to  interpose  any  objection  to  reply  of  plaintiff  that  award 
of  arbitrators  was  so  grossly  inadequate  as  to  make  said  award 
null  and  void,  defendant  conceded  in  the  trial  court  that,  if  it 
were  duly  proved  that  the  award  was  inadequate,  plaintiff  would 
thereby  avoid  the  award. 

ARBITRATION  AND  AWARD :    Setting  A8ide--Jari8dlction  of  Oout 

8  — Otoes  Inadequacy — ^Partisaii  Arbitrators.  A  clearly  proven 
gross  Inadequacy  ordinarily  gives  power  to  the  court  to  disre- 
gard the  award  of  arbitrators,  there  being  a  presumption  that  the 
arbitrators  were  partisan;  and  it  can  be  set  aside  for  partiality. 

APPEAL  AND  ERROR:    Review — Sufficiency  of  Evidence— Inade- 

9  quate  Award  of  Arbitrators.  In  an  action  for  insurance  from 
loss  by  lightning,  with  defense  of  award  by  accord  and  satis- 
faction, evidence  held  sufficient  to  support  finding  of  trial  court 
that  damages  to  the  plaster  of  the  building  were  in  the  sum  of 
1850,  and  that  an  award  of  arbitrators  of  |150  damages  to  the 
whole  building  was  grossly  inadequate.     Principle  recognised 
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that,  although  every  presumption  will  be  indulged  in  favor  of 
the  awardi  on  trial  of  a  question  on  the  law  side,  where  the 
issue  is  properly  before  the  court,  its  findings  have  the  effect  of 
a  verdict  of  the  jury,  and  every  reaso>nable  presumption  is  in- 
dulged (for  the  action  of  the  trial  court  thereon;  and  that,  on 
review/  the  Supreme  Court  cannot  disturb  the  action  of  the 
trial  court  below  unless  it  can  be  said,  as  a  matter  of  law,  that 
the  finding  of  the  trial  court  lacks  such  support  as  the  laws  of 
evidence  demand. 

EVIDENCE:    Becei»tit>n  of  Evidence — Opinion  Evldeiice — Value  of 

10  Building— Sestoration  by  Eepairs.  It  can  fairly  be  said  that  a 
witness,  asked  to  say  how  much  a  building  was  worth  just  before 
it  was  struck  by  lightning  and  how  much  it  was  worth  just 
after  it  was  struck,  is  called  upon  to  base  his  answer  on  the 
cost  of  restoration;  and,  if  the  party  against  whom  this  evidence 
was  put  in  has  any  doubt  whether  the  opinion  is  based  upon 
such  cost,  the  remedy  is  not  by  objection,  but  by  proper  cross- 
examination, 

» 

APPEAL  AND  EBBOB:    Beception  of  Evidence— Hannlees  Brrof^^ 

11  Damage  to  Building-— Cost  of  Bestoration.  Even  if  the  true  rule 
of  damages  was  the  cost  of  restoration,  it  was  harmless  error  to 
permit  witnesses  to  testify  as  to  the  value  of  the  building  before 
and  a£ter  it  was  struck  by  lightning,  where  the  difference  in 
value  before  and  after  being  struck  was  not  substantially  differ- 
ent from  the  cost  of  restoration,  as  testified  to  by  other  witnesses. 

Appeal  from  Appanoose  District  Court, — Sbnbca  Cornell, 

Judge. 

May  6,  1919. 

Suit  at  law  on  an  insurance  policy  for  damageB  al- 
leged to  have  been  done  to  a  building  by  lightning.  One 
defense  was  by  pleading,  in  answer  filed  on  the  law  side, 
that  there  had  been  a  common-law  arbitration;  that  the 
award  resulting  was  conclusively  binding  on  the  parties; 
and  that  tender  of  the  amount  awarded  had  been  duly  made 
and  kept  good.  A  reply  to  this  answer,  also  filed  on  the 
law  side,  urged  various  avoidances  to  said  award,  and  made 
the  ultimate  claim  that  the  same  is  null  and  void.  The 
case  was  tried  to  the  court  without  a  jury.     Prom  judg- 
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ment  on  the  policy  for  a  sum  larger  than  the  amount  fixed 
in  the  award,  the  defendant  appeals. — Affirmed. 

Parker,  Parrish  d  Miller^  for  appellant. 

Townsend  &  Miller,  J,  R.  Price,  and  Porter  d  Oreen- 
leafs  for  appellee. 

Salinger,  J. — I.  Many  attacks  upon  the  appraisement 
and  the  award  are  grounded  upon  assertions  that  certaifi 
things  were  done  and  others  omitted.     If  it  be  assumed 

that  doing  and  not  doing  these  things  would 

1.  Appeal  and  constitute  valid  objectious,  these  attacks 
bie*  Jnffl.^^*  ^^  futile,  because  the  record  does  not  show 
record.  **'  *^^t  these  things  were  done  or  not  done. 

II.  One  attaick  is  that  no  notice  of  the 
time  and  place  of  the  meeting  of  the  two  original  arbitra- 
tors was  ever  given  to  plaintiff.  Another  and  related  at- 
tack is  that  he  waB  never  given  an  opportunity  to  offer  or 

present  evidence  to  sustain  his  claim.    Still 

2.  Arbitration  another  is  that  the  arbitrators  heard  no 
Bubmfslilm*:'        evidence  to  enable  them  to  arrive  at  any 

notice  of  meet-      ,      .   .  ^      j.%  a.      ^    j 

ings:  introduc     decisiou  as  to  the  amouut  of  damage  sus- 

tlon  of  evi-  _ 

dence.  tained  by  plaintiff.    The  agreement  to  sub- 

mit to  the  appraisers  provided  that  they 
should  appraise  and  ascertain  actual  cash  value  and  direct 
loss  by  lightning.  This  invoked  nothing  but  their  personal 
investigation.  They  were  not  bound  to  take  testimony,  and 
it  will  not  set  the  award  aside  that  they  did  not  give  said 
notice,  and  failed  to  hear  witnesses.  See  Thornton  v.  Mc- 
Cormiok,  75  Iowa  285. 

III.  The  plaintiff  alleged  that  the  award  was  void, 
among  other  reasons,  because  the  arbitrators  had  wholly 
neglected  to  investigate  whether  the  plaster  in  the  building 
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had  been  damaged  by  lightning,  and  had 

3.  teul:  review:    given  that  item  of  damages  no  considera- 

courtf  appiica-    tion  whatever.     The  main  support  for  this 

dence.  **  ^^ '       Contention  is  the  argument  that  the  court 

found  there  was  such  omission  to  consider. 
It  is  recited  in  said  finding  ^^that  the  persons  selected  to 
appraise  the  damages  did  not  take  into  consideration  the 
condition  of  the  plastering."  If  this  were  all,  it  would  be 
a  finding  that  the  appraisers  were  guilty  of  the  omission 
charged.  But  this  is  not  all.  It  is  immediately  followed 
by  the  further  statement  that  the  appraisers  ^^made  the 
appraisement  on  the  theory  and  believing  that  the  lightning 
had  nothing  to  do  with  the  condition  of  the  plaster."  Taken 
altogether,  this  is  not  a  finding  that  the  appraisers  neg- 
lected to  investigate  whether  lightning  had  damaged  the 
plaster,  but  that,  on  some  consideration,  they  reached  the 
conclusion  that  the  condition  of  the  plaster  was  not  due 
to  lightning. 

IV.  Was  it  error  to  try  the  validity  of  the  award  on 
the  law  side? 

We  said,  in  Tomlxnson  v,  Tomlinson,  3  Iowa  575,  that 
certain  things  ui^ed  will  not  avoid  an  award  where  "there 
are  no  circumstances  of  an  equitable  character  to  satisfr 

us  that  the  parties  should  be  again  heard," 

^*  bitJitiin'  i'd      ^°^  ^"  Burroughs  v.  DaA>hd,  7  Iowa  154,  at 

Sr^w'"siS       ^^^'  *^^*  ^^^^s  *^»ve  but  little  power  over 

bf/wtlon'''  "■      common-law   arbitrators;    that  this   is  es- 

llnlt  *°  ^"""^      pecially  true  of  the  courts  of  law,  because 

"nearly  all  the  authority  which  does  exist 
in  regard  to  them  refddes  in  courts  of  equity;"  that  it  hai^ 
been  held,  in  many  cases,  that  "evidence  of  mistakes  in  an 
award  cannot  be  given  in  a  court  of  law;"  that,  if  certain 
matters  are  receivable  to  impeach  the  conduct  of  the  ar- 
bitrators, these  are  available  "perhaps  only  in  equity,"  and 
are  ordinarily  not  receivable  in  a  court  of  law;    and  that 
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''even  where  the  courts  have  interposed,  it  has  genersUly 
been  by  those  which  proceed  upon  the  principles  of  equity, 
because  the  relief  sought  is  usually  obtainable  only  through 
the  medium  of  these  principles."     In  Thornton  v.  McCor- 
micky  75  Iowa  285,  we  held  that  such  an  award  as  was  made 
in  that  case  must  be  held  to  be  conclusive,  unless,  for  one 
thing,  "equitable  grounds  for  setting  it  aside  are  shown;'' 
and    that,    "when    an    award    is   questioned   on   equitable 
grounds,  the  pleading  attacking  it  should  allege  facts  as 
distinguished  from  legal  conclusions  which  show  that  it 
should  be  set  aside."    Appellants  may  fairly  claim  that,  at 
the  time  these  decisions  were  made,  this  court  was  inclined 
to  hold  that,  if  the  award  might  be  avoided  at  all,  it  should 
be  upon  an  exhibition  of  equitable  circumstances  justify- 
ing the  setting  aside  of  the  award,  and  that  relief  on  that 
ground  was  not  to  be  had  on  the  law  side.    Proceeding  up- 
on this  premise,  the  appellants  urge  that,  unless  a  fatal  de- 
fect appears  on  the  face  of  the  award,  an  attempt  to  im- 
peach  same  cannot  be  entertained    on   the   law   side,  be- 
cause such  impeachment  of  an  award  is  of  equitable  cogni- 
zance only.    We  are  inclined  to  hold,  on  the  authority  of 
In  re  ReceiversMp  of  Mdgiier,  173  Iowa  299,  Div.  3,  ban- 
ning at  page  315,  that  this  position  is  not  well  taken.    We 
there  held  that,  since  both  the  law  and  the  chancery  juris- 
diction are  exercised  by  the  same  court,  that  when,  in  an 
action  properly  begun  at  law,  an  emergent  issue  is  presented 
which  w^ould  be  of  equitfible  cognizance  if  presented  by  an 
original  suit,  the  law  court  may  settle  such  emergent  is- 
sue without  adjourning  the  hearing  at  law  and  having  said 
issue  presented  to  itself  sitting  as  an  equity  court.    The 
concrete  situation   is  this:    Plaintiff  rightly  brought  hi.s 
suit  on  the  law  side.    As  a  bar  to  his  recovering,  the  defend- 
ant urged  on  the  law  side  that  there  had  been  accord  and 
satisfaction  by  means  of  an  award.    We  hold  that,  if  it  be 
assumed  an  original  suit  to  set  aside  this  award  shonW 
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liave  been  in  equity,  yet  the  law  court  could  determine 
whether  the  award  pleaded  in  the  law  action  stood  in  the 
way  of  a  recovery  in  the  law  action. 

Be  that  as  it  may,  appellant  may  not  now  urge  that 
the  avoidance  of  the  award  should  have  been  tried  out  as  an 
equitable  issue.    When  plaintiff  filed  his  reply,  defendant 

knew  as  well  then  as  it  knows  now  that  an 

5.  ^'n'f^'*  ^ll^\       attempt    was    being   made   to   litigate   the 
recttona^'  o*>-      validity  of  the  award  on  the  law  side.    If 

that  is  objectionable  now,  it  wa«  objection- 
able then.  The  reply  was  in  no  manner  challenged.  No 
complaint  of  the  forum  was  made,  nor  motion  to  transfer. 
It  seems  to  us  we  must  hold  that,  in  these  circumstances, 
the  appellant  conceded  that  the  issue  should  be  determined 
by  a  court  which  was  not  sitting  as  an  equity  court.  Fur- 
ther support  of  this  conclusion  is  afforded  by  the  fact  that, 
when  plaintiff  offered  testimony  tending  to  show  what  dam- 
age he  had,  in  fact,  sustained,  one  objection  interposed  was 
that  such  testimony  should  not  be  received,  because  there 
had  been  an  appraisement  which  was  binding  upon  the 
parties.  This  amounted  to  a  declaration  on  part  of  de- 
fendant that  it  was  competent  for  the  court  to  decide 
whether  or  not  the  appraisement  and  award  were  binding. 
We  conclude  appellant  may  not  now  urge  that  the  relief 
granted  the  appellee  should  not  have  been  given  on  the 
law  side. 

V.  This  narrows  the  main  contention  on  this  appeal  to 
the  assertion  that,  even  if  the  law  court  had  power  to  act, 
it  erred  in  using  that  power  to  nullify  the  award. 

It  may  be  conceded   that  the  award 

6.  Arbitration        should  not  be  Set  aside  merelv  because  the 

AND    AWARD  :  " 

JurilSfctiSif ^ ■      fii'bitrators  ignored   evidence;    nor  merely 
^oss"m!8take.      ^^^^^^use  it  may  be  found  it  lacked  suflScient 

evidence  to  support  it ;  nor  merely  because 
the  arbitrators  fell  into  what  is  no  more  than  honest  error 
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in  judgment.  Thornton  v.  MoConmck,  75  Iowa  285 ;  Bur- 
chell  V.  Marsh,  17  How.  (U.  S.)  344,  349.  It  may  be  con- 
ceded  that  an  attack  upon  the  award  may  not,  in  effect, 
be  an  application  for  new  trial,  or  an  appeal.  Thornton 
V.  MoConmck,  75  Iowa  285.  It  may  further  be  conceded 
that,  where  both  law  and  fact  are  submitted  to  the  arbitra- 
tors, that  their  award  is  conclusive.  Thornton  v,  McCor- 
mick,  75  Iowa  285.  But  it  is  a  suflfldent  answer  to  say  that 
the  agreement  to  submit  to  arbitration  which  we  have  be- 
fore us  was  not  an  agreement  to  submit  both  law  and  fact. 
The  submission  was  limited  to  ascertaining  and  fixing  the 
amount  of  the  sound  value  and  of  the  direct  loss  and  dam- 
age by  the  lightning. 

All  these  concessions  made,  does  it  follow  that  the 
award  at  bar  is  conclusive?  The  award  was  diBregarded 
for  mistake.  The  position  of  appellant  is  that  no  court  may 
set  aside  an  award  for  "mistake."  It  may  be  conceded  the 
chancellor  may  not  substitute  his  judgment  for  that  of  the 
judges  chosen  by  the  parties,  and  that  the  award  should  be 
the  end  of  litigation,  rather  than  its  commencement 
{Burchell  v.  Marsh,  17  How.  [U.  S.]  344,  349) ;  conceded 
that  the  "mistake"  which  will  set  aside  the  award  is  not 
made  out  by  the  fact  that  the  court  differs  in  opinion  with 
the  arbitrators  (5  Corpus  Juris  179).  It  is  true  the  power 
to  interfere  with  a  common-law  award  has  been  much 
limited,  and  that  strong  proof  is  required.  But  with  one 
exception,  we  have  been  unable  to  find  any  holding  that  no 
mistake  shown  on  judicial  review  will  avoid  the  award. 
In  Knoof  v.  Symonds,  1  Vesey  369,  it  is  ruled  that  even  gross 
mistake,  clearly  proved,  will  not  avail  unless  such  mistake 
is  made  out  "to  the  satisfaction  of  the  arbitrators.''  We 
think  the  weight  of  authority  sustains  the  Knox  case,  in 
so  far  as  it  holds  that  gross  mistake,  strongly  proved,  will 
avoid  an  award,  but  that  neither  on  reaBon  or  authority 
should  relief  for  such  mistake  depend  upon  satisfying  the 
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arbitrators  of  it  on  an  application  to  tliem  for  a  rehear- 
ing. We  are  satisfied  that  some  material  mistakes  prejudi- 
cial to  the  party  complaining  will  justify  the  court  in  dis^ 
regarding  the  award.  The  ThorrUon  case,  75  Iowa  285,  goes 
at  least  as  far  as  holding  that  an  award  may  be  avoided  for 
^^a  material  mistake  which  entered  into"  the  award  itself; 
or  a  mistake  which  naturally  had  a  material  influence  in 
shaping  the  conclusions  reached  by  the  arbitrators.  In 
Thompson  v.  Blanchard,  2  Iowa  44,  the  court  rejected  tes^ 
timony  tending  to  show  that  a  material  mistake  had  been 
made,  and  it  seems  to  have  acted  on  the  theory  that  the 
award  could  not  be  impeached  except  for  fraud.  In  re- 
versing, we  held  that  the  impeachment  was  not  limited  to 
fraud,  and  that  an  award  might  be  avoided  if  the  arbitra- 
tors '^shall  commit  such  material  errors  or  mistakes  as 
prejudice  either  party."  We  added  that  it  could  no  longer 
be  doubted  that  this  was  the  well-settled  rule  in  this  coun- 
try. The  case  approved  a  declaration  in  Qreenleaf  to  the 
ettect  that  the  award  may  be  impeached  if  it  be  shown 
^here  is  a  mistake  in  such  an  award."  This  position  is 
given  some  support  in  Adam^s  v.  New  York  F.  Ins.  Co,,  85 
Iowa  6.  We  further  said,  in  TomUnson  v,  TomUnson,  3 
Iowa  575,  that  "these  cases  must,  for  the  most  part,  depend 
upon  their  own  peculiar  circumstances,  and  it  is  difficult 
to  find  any  general  rule  by  which  they  can  be  determined." 
Concede,  for  the  sake  of  argument,  that  gross  inade- 
quacy alone  will  not  justify  the  interference  of  the  court. 
What  is  to  be  done  with  the  reply  of  the  plaintiflP,  which 

was  in  no  manner  challenged?     It  asserts 

7.  plbadino  :  that  uo  adequate  examination  was  made  by 

dency:  waiver    the  arbitrators;    that  matters  that  should 

by  failure  to         ,  ,  .  ,        ,  ,  . ,        ^ 

object.  have  been  considered  were  not  considered; 

and  that  matters  which  should  not  have 
been  considered,  were.  This  the  pleader  styles  misconduct. 
Upon  that  basis,  he  asserts  "that  the  award  of  said  arbitra- 
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tors,  because  of  the  misconduct  of  said  arbitrators,  is  so 
grossly  inadequate  as  to  make  said  award  null  and  void." 
If  gross  inadequacy  will  not  justify  a  disregard  of  the 
award,  that  was  as  much  the  law  when  plaintiff  pleaded 
such  inadequacy  as  one  basis  for  disregarding  the  award  as 
it  is  now,  when  we  are  reviewing  the  action  of  the  trial 
court.  By  failure  to  interpose  any  objection  to  this  plea, 
the  appellants  conceded  in  the  trial  court  that,  if  it  were 
duly  proved  the  award  was  inadequate,  plaintiff  would 
thereby  avoid  the  award.  Without  reference  to  this  estop- 
pel, it  is  thoroughly  w^ell   settled  that  a 

8.  Arbitration        clearly  proved  gross  inadequacy  ordinarily 

s^tting^wScie :      gives  power  to  disregard  the  award.    Where 

o" court  r^*^  the  aw'ard  is  grossly  inadequate,  a  pi^esump- 

quacy :  par-         tion  is  raised  that  the  arbitrators  were  par- 
tisan arbi- 
trators, tisan,  and  that  the  award  may  be  set  aside 

because  of  partiality.  See  Thornton  v.  Mc- 
Cormick,  75  Iowa  285,  and  V^iricent  v.  German  ItiJi,  Co.,  120 
Iowa  272,  277.  In  Oorham  v.  Millard^  50  Iowa  554,  it  is 
indicated  that,  if  an  ultimate  finding  is  not  fully  justified 
l>y  the  evidence,  and  it  be  clearly  proved  that  there  is  a 
gross  mistake,  the  award  will  be  subject  to  judicial  review. 
While  it  is  said,  in  Burroughs  v.  David,  7  Iowa  154,  at  158, 
that  the  courts  have  little  authority  over  common-law  arbi- 
trations and  arbitrators,  it  is,  to  say  the  least,  strongly  in- 
dicated that,  in  some  forum,  the  award  may  be  avoided  if  it 

be  shown  that  the  arbitrators  were  guilty 

9.  appkai.  and        of  gross  partiality.    Why  should  that  not 

ERROR  *     review  * 

sufficiency  of   '    be  SO?    In  the  case  at  bar,  the  allowance 

evidence  *   Id- 

adequate  *  was  f  150,  all  f or  items  exclusive  of  injurv  to 

award  of  ar- 

bitrators.  plaster.    Suppose  it  were  admitted  that  the 

plaster  was  damaged  to  the  extent  of  |1,000. 
Would  there  be  no  power  to  interfere,  where  it  was  ad- 
mitted that  not  a  penny  is  awarded  for  that  injury,  and 
where,  with  damage  amounting  to  $1,000,  the  award  is  bat 
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fl50,  fixed  at  that  sum  by  a  captious  failure  to  award  any- 
thing for  a  damage  of  f850?  To  be  sure,  there  is  here  no 
such  admission.  But  a  finding  on  proper  evidence  that  this 
$850  is  due  is,  for  the  purpose  of  settling  whether  there 
should  be  an  interference,  as  potent  as  such  admission 
would  be.  While  there  is  no  such  admission  as  we  have 
illustrated  with,  there  is  some  evidence  that  there  is  gross 
inadequacy  in  disregard  of  what  the  arbitrators  knew.  Gal- 
lagher and  Keys  were  the  original  arbitrators.  Grisman 
was  the  umpire  chosen  by  these  two.  Gallagher  testified, 
without  objection,  that  Crisman  passed  through  the  house 
and  sounded  the  plastering,  and,  when  the  three  had  reached 
the  second  floor,  Crisman  said  to  the  other  two,  in  sub- 
stance, that  the  plastering  was  cracked  by  lightning;  that, 
as  near  as  witness  can  state  it,  the  substance  of  what  Cris- 
man said  was  that  the  cracking  of  those  walls  was  due  to 
the  concussion  or  vibration  of  the  lightning, — and  yet  no 
allowance  for  such  injury  was  made. 

We  are  of  opinion  that  the  court  did  not  err  in  pro- 
ceeding to  determine  from  evidence  whether  the  award 
ought  to  be  avoided  for  mistake. 

VI.  This  brings  us  to  the  question  whether,  though 
there  was  power  to  nullify  the  award  for  mistake,  the  evi- 
dence of  mistake  justifies  the  nullification.  Involved  is  a 
consideration  of  the  rules  of  law  governing  the  degree  of 
proof  required  to  set  aside  an  award.  We  held,  in  Thomp- 
son V.  Bl<inchard,  2  Iowa  44,  that  "the  whole  burden  of  proof 
•  *  *  is  on  the  party  who  attacks  the  award.  It  is  for 
him  to  clearly  satisfy  the  jury  of  any  mistake,  as  also  that 
he  was  prejudiced  thereby,"  and  the  defect  must  be  shown 
"fully  and  clearly."  This  was  adhered  to  in  Tomlinson  v. 
Tomlinson,  3  Iowa  575,  and  it  was  added,  "that  a  party 
should  not  only  make  out  the  mistake  clearly  and  fuUy,  and 
that  he  was  prejudiced  thereby,  but  also  show  that,  if  it 
had  not  occurred,  the  award  would  have  been  diflferenf 
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To  the  same  effect  is  Oorham  v.  MUlard,  50  Iowa  564,  at 
560.  In  Vincent  v.  Oermm  Ins.  Co.,  120  Iowa  272,  "dear 
and  satisfactory  evidence"  is  required  to  support  the  ground 
of  impeachment.  It  must  be  "convincing  evidence."  Bar- 
nard V.  Lancashire  Ins.  Co.,  101  Fed.  36.  But  what  re- 
sults from  the  existence  of  these  rules  of  evidence  is  vital- 
ly affected  by  the  nature  of  the  appellate  review  permitted. 
If  de  novo,  these  rules  control  our  weighing  of  the  evidence. 
This  is  appreciated,  for  appellant  insists  the  hearing  here 
should  be  de  novo.  By  holding  that  the  law  court  was  em- 
powered to  determine  whether  the  award  pleaded  was  or 
was  not  a  bar  to  recovery  on  the  policy,  we  have,  in  tfect, 
decided  that  this  question  was  and  remains  on  the  law  side 
for  all  purposes.  Assume  the  issue  was  of  equitable  cog- 
nizance. But  as  it  was  mutually  tendered  to  the  court  sit- 
ting on  the  law  side,  and  a  jury  waived,  we  are  of  opinion 
that  review  here  is  limited  to  such  as  is  accorded  a  verdict 
Now,  that  being  so,  what  effect  has  it  that  clear,  satisfac- 
tory, and  convincing  evidence  is  required?  Such  degree 
of  proof  is  required  because  every  reasonable  presumption  is 
entertained  in  favor  of  the  determination  of  the  arbitrators. 
Tomlinson  v.  Hammond,  8  Iowa  40,  at  45;  Tank  v.  Roh- 
weder,  98  Iowa  154,  at  156.  But  on  the  law  side,  there  is 
precisely  the  same  presumption  in  favor  of  the  action  of  th^ 
trial  court  in  setting  aside  the  award,  and  we  have  heW 
tfiat,  in  reviewing  fhe  a-ction  of  the  court  in  sustaining  the 
award,  we  are  "not  aufthorized  to  diiSTturb  the  judgment,  un- 
less it  is  plainly  and  p^ilpaibly  unsapported  by  the  evidence.^ 
Foiist  V.  Hastings,  66  Iowa  522,  at  526.  The  converse  must  be 
true.  That  is  to  say,  if  that  is  our  limitation  w^en  the  trial 
court  sustains  the  award,  the  review  cannot  be  broadened 
where  that  court,  sitting  as  a  jury,  has  avoided  the  award. 
The  limits  of  review  are  also  well  indicated  in  Thornton  v. 
MoCormick,  75  Iowa  285.  In  Seibert  v.  Oermama  F.  Ins. 
Co.,  132  Iowa  58,  at  61,  it  was  complained  that  the  court  was 
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not  warraivted  in  Bubmitting  whether  one  of  the  arbitrators 
had  been  a  fair  and  impartial  one.  We  there  concede  that 
every  reasonable  presumption  will  be  indulged  in  favor  of 
the  award  and  the  arbitrators.  But  we  add  that,  in  the  case 
then  before  us,  "the  record  disctoeee  evidence  sufScient  to 
warrant  the  jury  in  finding,  m  a  matter  of  fact,  that  the 
award  ahould  not  stand,"  and  that  we  will  not  discuas  the 
evidence  upon  which  our  condusion  is  based,  because,  amomg 
other  reasons,  it  is  not  our  practice  to  do  this. 

Formulating  rules  on  what  will  authorize  a  jury  to  find 
a  fact  proven  (has  little  bearing  when  an  appellate  court 
reaches  the  question  whether  a  finding  made  is  sufficiently 
supported  by  such  evidence  as  said  rules  demand.  In  every 
case,  the  jury  is  charged  tliat  one  party  or  the  other  has  the 
burden  of  proof,  and  may  not  prevail  unless  it  has  discharged 
that  burden  by  a  preponderance.  On  an  indictment  charg- 
ing an  assault  with  intent  to  inflict  great  bodily  injury,  there 
ahould  be  no  conviction  unless  the  jury  may  find  that  a  spe- 
cific intent  to  inflict  a  grave  injury  has  been  proved  beyond 
rea0onaible  doubt.  When  it  comes  to  appellate  review,  how- 
ever,  we  do  not  review  de  novo  whether  the  party  prevailing 
discharged  the  burden  of  proof  or  whether  said  specific  in- 
tent was  made  out  beyond  reasonable  doubt.  It  being  the 
function  of  the  jury  to  settle,  as  a  question  of  fact,  whether 
or  not  said  specific  intent  existed,  this  carries  with  it  the 
power  to  eettle,  as  a  question  of  fact,  whether  there  was  irach 
proof  of  such  intent  as  the  law  demands.  Review  here  is  not 
controlled  by  whether -we,  sitting  as  jurors,  would  have  found 
that  the  prevailing  party  had  su>cih  proof  as  the  law  requires, 
but  whether  we  may  say,  as  matter  of  law,  that  there  was 
failure  to  adduce  such  proof.  While  it  is  true  that  every  rea- 
sonafble  presumiption  is  indulged  for  the  award  and  the  ac- 
tion of  the  art>itratorB,  it  is  equally  true  that  every  reasona- 
ble presumption  is  indxilged  for  the  action  of  the  trial  court 
in  dealing  with  the  award,  either  when  it  affirms  it  or  avoids 
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it.  Fully  recognizing  the  degree  of  proof  demanded,  we  jet 
held,  in  Tomlinson  v.  TomUnson,  3  Iowa  575,  that  the  ques- 
tion finally  becomes  whether  we  may  hold  the  evidence  was 
insufficient  to  set  aside  the  finding;  that  there  is  no  hard 
and  faM  rule  involved ;  thai  such  cases  as  these  "must,  for 
the  most  part,  depend  upon  their  own  peculiar  circumstances, 
and  it  i-s  difficult  to  find  any  general  rule  by  wihich  they  can 
be  determined."  Fully  recognizing  what  degree  of  proof  is 
required,  we  yet  held,  in  Vincent  v.  German  Ins.  Co,,  120 
Iowa  272,  that  the  ultimate  question  for  review  was  the  ordi- 
nary one  of  whether  the  evidence  sustained  the  action  below. 
Here,  then,  we  cannot  disturb  the  action  below  unless  it  can 
be  said,  as  matter  of  law,  that  the  finding  of  the  trial  court 
lacks  such  support  ais  the  law  of  evidence  demands. 

6-a 
Appellant  argues  there  was  no  evidence  that  the 
plaster  had  been  injured  by  the  lightning;  that  the 
conclusion  of  the  trial  court  that  there  was  such  damage  was 
reached  fby  reasoning,  first,  that  the  plastering  was  prac- 
tically free  from  cracks  before  the  stroke,  second,  that  later 
the  plastering  was  found  cracked  in  every  direction,  third, 
the  plastering  was  well  mixed,  and  fourth,  that,  therefore, 
the  damages  to  the  plaster  must  have  been  by  lightning; 
that,  in  effect,  the  finding  is  that,  when  plastering  is  well 
mixed,  and  is  observed  to  be  cracked  in  ev^ery  direction,  some 
time  after  lightning  has  struck  the  building,  it  follows  that 
lightning  htis  caused  the  condition  of  the  plaster.  The  sum- 
mary is  that  the  argument  of  the  trial  judge  is  the  alluring 
but  illogical  poHt  hoc  ergo  propter  hoc,  and  that  it  i«  a  non 
sequitur.  If  we  could  so  find,  we  should  interfere.  But  treat- 
ing the  finding  as  a  verdict,  there  is  abundant  evidence  to 
sustain  it.  And  there  is  full  warrant  for  our  saying  it  might 
in  reason  be  found  by  the  trier  of  the  facts  that  the  damage 
to  the  placer  could  be  caused  by  lightning,  and  that  no  other 
effective  cause  for  the  injury  appearing  was  shown  to  have  • 
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existed.  Where  a  cause  is  present  which  might  produce  a 
condition  that  has  ocoTured,  and  there  is  no  other  adequate 
cause  proved,  the  matter  is  not  within  the  equipoise  rule,  and 
it  may,  under  such  conditions,  be  found  that  the  only  thing 
suggested  by  the  evidence  which  oould  cause  an  effect  found 
present,  did  cause  it.  See  George  t\  latca  d  S.  W.  B,  Co,,  183 
Iowa  994.  Appellant  ui^es  that  the  inspections  of  the  house 
prior  to  the  time  when  lightning  struck  it  were  casual,  and 
that  no  inspection  was  made  for  four  days  after  the  stroke. 
It  may  be  conceded  that  to  this  much  is  added,  say  by  ex- 
perts, from  which  the  trial  court  oould  have  found  that  light- 
ning did  not  injure  the  plaster.  But,  of  course,  that  this  is 
so  is  of  no  avail  on  review  of  a  verdict  if  the  contrary,  too. 
might,  in  reason,  have  been  found.  We  sliall  not  enter  de- 
tail. It  suffices  to  say  that  the  testimony  of  Gallagher  as  to 
the  statement  by  Crisman  to  his  fellow  arbitrators  is  one 
item  that  tends  to  sustain  the  decision  below.  So  of  other 
testimony  by  the  same  witness,  and  that  of  Huber,  and  that 
of  Staley.  ^  < 

Our  ultimate  eonx^lusion  is,  tliere  is  such  substantial 
support  in  the  endence  for  the  finding  that  lightning  dam- 
aged the  plaster  in  |850  as  that  disregarding  an  award  for 
but  fl50  for  injury  other  than  to  plaj^ter  may  not  be  dis- 
turbed on  this  aippeal. 

VII.  Complaint  is  made  that  witnesses  were  permitted 
to  my  what  was  the  reasonable  market  value  of  the  building 
immediately  before  the  lightning  struck  it  and  immediately 

thereafter.  It  is  argued  that  the  time  meas- 
10.  EviDBNCE :         ure  was  what  it  would  ppoperlv  have  oo^t  to 

reception    of:  r      r       , 

lon^^evwence'"  '"^ke  restoration  by  repairs.  We  are  in- 
Tnif  witort*- "^^  dined  to  the  opinion  that  the  testimony  re- 
rlpairs.  ceived  was  not  objectionable,  if  it  be  con- 

ceded that  the  measure  of  damages  is  the 
cost  of  replacement  by  repair.  It  can  fairly  be  said  that 
when  a  witness  is  asked  to  say  how  much  a  building  was 

Vl.o.  IS.-i  I  A. —87 
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worth  ju8t  before  it  was  9tru<*k  by  ligtitning,  and  how  much 
it  wa«  worth  just  after  being  gtruck,  this  calls  npon  the  wit 
ness  to  base  his  answer  on  the  cost  of  restoration.  If  the 
party  against  whom  this  evidence  is  put  in  is  in  doubt  on 
whether  the  opinion  of  the  witness  is  based  upon  such  cost, 
the  remedy  is  not  by  dbjection  to  the  question,  but  by  proper 
cross-examination.  Farmers  Merc.  Co.  v.  Farmers  Ins.  Co.. 
161  Iowa  5,  and  perhaps  Millard  v.  City  of  Webster  City,  113 
Iowa  220,  afford  some  support  to  this  position. 

On  the  whole,  too,  it  is  fairly  app£u*ent  from  the  record 
that  in  no  view  can  the  reception  of  this  testimony  have  been 
prejudicial.    There  is  testimony  speaking  directly  to  the  cost 

of  restoration.    The  amounts  testified  to  as 

11.  Appeal  and      being  necessary  to  that  end  do  not  differ  sub- 

ceptioD  of         stantially  from  the  difference  in  value  stated 

eyidence : 

hanniess  er-     by  the  witucsscs  objected  to.    The  allowance 

ror :  damage 

to  building :      by  the  court  does  not  differ  substantially 

cost  of  res- 

toration.  from  the  difference  in  value  given  by  these 

witnesses;  but,  on  the  other  hand,  neither 
does  it  differ  substantially  from  the  testimony  concerning  the 
cost  of  restoration  and  replacement.  In  this  aspect,  the  case 
is  fairly  within  the  rule  of  Scfiaeffer  v.  Anchor  Mnt.  Ins.  Co., 
133  Iowa  205.  It  is  not  out  of  place  to  add  that  there  was 
really  no  substantial  conflict  on  tiie  s^regated  que»tion  of 
how  much  injury  was  done  the  building.  The  controversy  is 
over  what  caused  the  damage.  That  is  to  say,  the  appellant 
does  not  so  much  urge  that  the  plaster  was  not  damaged  I860, 
or  that  it  would  have  cost  less  than  f  1,000  to  restore  the 
building:  its  central  position  is  that,  no  matter  what  the 
damage  was,  the  award  concluded  that  question,  and  that 
if  that  were  passed,  it  again  does  not  matter  how  much  dam- 
age was  done,  because  the  lightning  did  not  cause  sudi  dam- 
age. We  repeat  that,  in  the  light  of  all  this,  there  should 
not  be  a  reversal  because  witnesses  were  permitted  to  state 
the  difference  in  value  before  and  after. 
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We  find  no  prejudicial  error,  and  the  judgment  must  be 
— Afflrmed* 

Ijaud,  C.  J.,  EJvANs  and  Preston,  JJ.,  concur. 


Bastian  Brothers  Company,  Appellee,  v.  Oborge  J.  Loomis, 

Appellant. 

SALES:  Betentlon  of  Defecttve  Gk>od8.  Retention  of  palpably  de- 
fectiye  goods  for  an  unreasonable  time,  and  without  complaint, 
bars  reBciflsion. 

Appeal  from  Lee  District  Court. — W.  S.  Hamilton,  Judge. 

February  17,  1919. 

Behbarinq  Denied  May  8,  1919. 

Action  for  the  purchase  price  of  goods  ordered  by  the 
defendlant  and  delivered  by  the  plaintiff.  The  defense  is 
that  the  goods  delivered  did  not  comply  with  the  provifflons 
ot  the  contract.  At  the  close  of  all  the  evidence,  there  waa 
a  directed  verdict  for  the  plaintiff  for  the  amount  of  the 
contract  price.    The  defendant  appeal®. — Afflrmed, 

Hughes,  Rankin  d  Dolan,  for  appellant. 

Hazen  /.  Sawyer,  and  G.  L.  Norma/n,  for  appellee. 

Evans,  J. — The  plaintiffs  were  manufacturers  of  nov- 
elties, resident  in  Rochester,  New  York.  The  defendant  was 
a  resident  of  Keokuk,  Iowa.  On  April  23,  1913,  the  defend- 
ant signed  a  written  order,  addressed  to  the  plaintiffs,  for 
the  delivery  of  2,000  badges  of  a  certain  design.  These 
badges  were  intended  for  resale  'by  the  plaintiff  on  the  occa- 
sion of  a  celebration  then  in  contemplation  by  the  citizens  of 
Keokuk.-  This  celebration  was  to  be  in  commemoration  of 
the  completion  of  the  Keokuk  dam  H'Cposs  the  Miflsissippi 
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River.     The  badges  were  to  be  of  metal,  and  were  to  cou- 
tain  a  suitable  iii»cTii>tion,  agreed  on,  and  the  date  of  the 
wlebi^tion.     This  order  was  signed  by  the  defendant  upon 
the  solidtatiou  of  a  traveling  salesman.     At  the  time  tfie 
order  was  signed,  the  exact  date  of  the  celebmtion  was  not 
known  to  either  party,  and  the  salesnuui  agreed  to  ascer- 
tain the  date,  which  he  aocopdingly  did.    This  date  was  Au- 
gust 5,  1913.    This  date  had  been  fixed  upon  by  the  commit 
tee  in  charge,  on  March  5,  1913,  and  publicity  had  been  given 
thereto  a<!eordingly.    Such  date  being  tlius  furnished  to  the 
pkiintiff,  it  was  inscn'ibed  u|>on  the  badges  in  their  manu- 
facture.   The  complete  order  was  delivei-ed  to  the  defendant 
on  or  about  June  12,  1913.     In  the  meantime,  and  on  May 
18th,  the  committee  in  charge  of  the  celebration  had  changed 
the  date  thereof  to  August  2(),  1913.  and  due  puibli<-ity  was 
given  of  such  change  of  date.     The  defendant,  having  re 
(t*ived  the  badges  on  or  alx>ut  June  I2th,  retained  the  same 
without  objection  oi*  protest  of  any  kind  until  August  23, 
1913,  on  which  date  he  shipped  the  same  back  to  the  plain- 
tiffs, an^l  at  the  same  time  wTote  a  letter,  whicii,  in  effect 
purported  to  rescind  the  cimti-act  and  I'eject  tlie  goods,  be- 
cause of  the  mistake  in  the  date.    The  shipment  and  letter 
reac?hed  the  plaintiff  on  or  alwut  August  25th  or  2Gth.    The 
substance  of  the  contention  on  behalf  of  the  defendant  is 
that  the  traveling  salesman  had  represented  that  he  would 
procure  the  true  da.te,  and  that  the  good«  in  question  were 
of  no  value  except  as  the  true  date  should  be  in«cril)ed  there- 
on.    No  fraud  is  charged  agiunst  the  plaintiff  or  its  sales- 
man.    They  never  learned  of  the  change  of  date^  until  they 
received  the  defendant's  letter.    The  defendant  testified,  also, 
that  he  never  learned  of  the  change  of  date  until  about  An 
gust  5th.    His  only  exeuse  for  his  failure  in  that  regard  i« 
that  he  deemed  it  the  business  of  the  pladntiff  to  see  that  the 
correct  date  was  inscribed.     The  trial  oourt  held^  in  sab- 
stanco,  that,  by  receiving  the  goods  and  keeping  the  satno 
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without  abjection  or  protest  until  August  23d,  the  defend- 
ant must  be  deemed  to  have  waived  all  objection  thereto. 
We  thdnk  there  is  no  gainsaying  this  holding.  The  defect 
complained  of  was  manifest  upon  mere  observation.  The 
defendant  could  not  have  looked  at  one  of  the  badges  with- 
out discovei-ing  the  date  thereon.  He  was  charged  with  the 
duty  of  discovering  such  defect  within  a  reasonable  time, 
and  of  making  reasonably  prompt  objection  thereto  for  the 
purpose  of  rescission.  The  order  of  the  trial  court  is — Af- 
firmed. 

Ladd,  C\  J.,  Salingkk  and  Stbvbns,  J  J.,  concur. 


I*.  V.  Bbau,  Appellant  v.  R.  F.  Hi'llivan  et  al.,  Api^elleet*. 

APPEAL  AND   BBSOB:     Belated  Oertiiicatlon  of  Evideiiee.    Evi- 

1  dence  in  equity  causes,  which  involve  issues  of  fact,  is  not  pre- 
served by  a  certification  of  the  shorthand  notes  by  the  judge, 
long  after  the  expiration  of  six  months  from  the  entry  of  final 
decree,  even  though  accompanied  by  a  statement  by  the  Judge 
that  he  signs  the  certification  "as  of  a  date"  prior  to  the  expi- 
ration of  such  six  months. 

JUDOBIENT:     Scope  of  Nunc  Pro  Tone  Entries.    The  right  to  make 

2  nunc  pro  tunc  entries  does  not  embrace  the  right  to  make  a  be- 
lated entry  state  a  fact  as  existing  at  a  prior  date  when  such 
fact  did  not,  in  fact,  exist  at  such  prior  date. 

APPEAL  AND  EBBOB:    Beview  De  Novo  on  Part  of  Evldaace.    De 

3  novo  hearings  may  not  be  had,  on  appeal  in  equity  causes  in- 
volving issues  of  fact,  unless  all  the  evidence  has  been  properly 
preserved  by  due  certification,  and  is  before  the  court.  The 
appellate  court  will  not.  in  the  absence  of  part  of  the  evidence, 
pass  on  the  materiality  of  the  mutually  Joined  issues,  or  on 
the  materiality  of  the  absent  evidence  bearing  thereon. 

Appeal  from  Lee  DUftrivt  Court, — \V.  fc5.,  Hamilton,  Judge. 

February  17, 1919. 
Reiieakincj  Dknied  May  8,  1919. 
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Action  in  equity,  for  the  purpose  of  impressing  a  tnwt 
upon  certain  real  estate,  to  establish  a  lien,  and  to  foredoie 
the  lien  on  the  trust  property  for  the  purpose  of  dischargiog 
the  lien  thereon.  After  a  full  trial  on  the  merits,  the  trial 
court  held  that  the  plaintiff  had  failed  to  show  that  he  was 
entitled  to  any  relief  on  the  equitable  issues,  but  gave  judg- 
ment in  his  favor  again<st  Sullivan,  for  the  amount  of  the 
note  specified  in  the  contract,  and  held  that  tiie  property 
belonged  to  defendant  Swan,  free  from  any  lien  or  claim  on 
the  part  of  plaintiff.  Decree  was  entered  accordingly,  and 
the  plaintiff  appeals.  The  defendants,  appellees,  have  filed 
a  motion  to  strike  the  evidence  from  the  abstract,  and  to 
affirm  the  decree,  because  the  evidence  was  not  properly  cw- 
tified  and  preserved  by  the  trial  court.  The  motion  is  well 
taken,  and  is  sustained,  and  the  decree  is — Affirmed, 

Boyd  d  McKkUey,  for  appellant. 

W.  (1,  Howell,  for  appellees. 

Preston,  J. — 1.  'Hie  action  is  in  equity,  wherein  is- 
sues of  fact  were  joined,  and  appellant  is  claiming  a  hearing 
de  n^^  and  claims,  too,  that,  even  though  the  evidence  of 

three  witnesses  who  testified  on  the  trial  was 
1.  AppiAL  AND        not  propei'ly  preserved,  the  case  may  still  be 

Sf  ft^wencS*'^"    ^™^  ^  **^^^  because  there  was  an  agreed 

statement  of  facts  as  to  a  part  of  the  issues. 
The  motion  to  strike,  condensed  as  much  as  may  be,  is:  That 
the  evidence  consisted  of  an  agreed  statement  of  facts,  and 
the  oral  testimony  of  three  witnesses,  whose  testimony  was 
taken  in  ghorthand  by  the  reporter;  that  none  of  the  evi- 
dence was  certified  by  the  judge  who  heard  the  case,  within 
six  months  after  the  time  the  final  decree  was  entered,  and 
that  it  has  never  been  certified  by  said  judge ;  that  no  tran- 
script of  the  evidence  taken  in  shorthand  by  the  reporter  baa 
ever  been  filed  in  the  case ;  that  no  certificate  of  the  judge  to 
the  reporter's  notes,  or  to  any  transcript  thereof,  has  ever 
boon  iiindo  or  filod  in  tlio  caso.    The  final  decree  was  entered 
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herein  on  October  24,  1917.  It  appears  that,  up  to  August 
16;  1918^  the  day  the  motion  to  strike  was  filed  in  this  court, 
neither  the  shorthand  notes  nor  a  transcript  thereof  had  been 
certified  by  the  trial  judge.  On  October  22,  1917,  a  large 
enyek>pe  containing  the  shorthand  notes  of  the  evidence  was 
filed  in  the  office  of  the  clerk.  Attached  to  said  notes  was 
the  certificate  of  the  reporter,  signed  by  him,  and  an  un- 
signed judge's  certificate.  No  other  certificates  were  at- 
tached to  said  shorthand  notes,  and  no  other  certificates  of 
the  evidence  have  been  filed  in  the  clerk^s  office.  The  judge's 
unsigned  certificate  to  the  shorthand  notes  ends  in  this  wise : 

^'Witness  my  hand  at  Keokuk,  lowsij  this  12th  day  of 
Oct  1917. 

''(Not  signed)  

"Judge,  District  Court." 

After  the  motion  to  strike  had  been  filed  in  this  court, 
and  on  August  22, 1918,  Judge  Hamilton,  who  tried  the  case 
below,  put  his  name  to  the  then  unsigned  certificate  attached 
to  the  shorthand  notes,  together  with  the  following  written 
statement,  which  appears  thereon :  "Actual  date  of  signing, 
August  22,  1918,  but  signed  as  of  date  October  12,  1917.'* 
This  was  approximately  ten  months  after  the  decree  was  en* 
tered.  Code  Section  3652,  as  amended  in  1906,  by  the  thirty- 
first  general  assembly,  provides: 

**Tn  equitaJble  actions  wherein  issues  of  f^ct  are  joined, 
all  the  evidence  offered  in  the  trial  shall  be  taken  do\m  in 
writing,  or  the  court  may  order  the  evidence,  or  any  part 
thereof,  to  be  taken  in  the  form  of  depositions,  or  either 
party  may,  at  pleasure,  take  his  testimony,  or  any  part  there- 
of, by  deposition.  All  the  evidenee  so  taken  shall  be  certi- 
fied by  the  judge  at  any  time  within  six  months  after  the 
entry  of  a  final  decree,  and  the  evidence  and  certificate  be 
made  a  part  of  the  record,  and*  go  on  appeal  to  the  Supreme 
Court,  which  shall  try  the  case  anew.  But  this  section  shall 
be  so  construed  as  to  include  tJie  evidence  taken  in  short- 
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hand,  wiieu  the  I'eporters  notes  of  such  eviikiice  have  been 
certified  to  by  the  judge  and  reporter  within  the  time  hen^ein 
provided." 

It  is  not  claimed  by  appellant  that  the  trial  court  certi- 
fied any  translation  or  transcript  of  the  shorthand  r^>orter  s 
notes.  The  complete  record  has  been  certified,  together  with 
a  trauBcript  of  the  evidenca  This  transcript  is  endoTBedf 
*'Filed  Aug.  24,  1918.''  There  m  no  certificate  of  the  trial 
judge  thereto.  ThjB  only  certificate  of  any  kind  by  the  triai 
judge  was  to  the  shorthand  notes  on  August  22,  ldl8^  as 
hereinbefore  stated.  This  could  not  be  done  after  the  ex- 
piration of  the  statutory  time,  there  being  no  certification 
of  the  shorthand  notes.  Howerton  v.  Augustine,  153  Iowa 
17,  19.  The  alleged  certification  of  the  shorthand  notes  was 
not  a  compliance  with  the  statute,  so  that  there  was  no  bill 
of  exceptionis  within  the  statutory  time.  Hotc^erton  v.  An- 
i/ustine,  supra.  The  abstract,  which  is  denied  by  appellees, 
recites  that  the  shorthand  notes  were  certified  by  the  re- 
porter and  the  court.  Appellant  cites  authorities  to  th€ 
proposition  that^  where  the  judge's  certificate  to  the  short- 
hand notes  shows  that  it  was  signed  within  the  time  re- 
quired by  the  statute,  the  certificate  cannot  be  disputed  by 
a  subsequent  certificate  of  the  judge's  or  otiierwise;  but  that 
18  not  the  situation  in  the  in«tant  case.  Here,  the  certificate 
was  not  signed  at  all  until  August  22,  1918,  but  is  doted 
back,  and  i*ecites  that  it  was  signed  as  of  a  prior  date  ft 
is  not  a  question  of  the  court's  signing  it  on  October  12,  1917. 
and  then  seeking  to  contradict  that  by  a  recital  that  it  was 
not  signed  until  a  later  date.    There  is  no  ba«ns  for  a  claim 

that  it  was  actually  signed  October  12, 1917. 

^*  l^^of'^nunc      ^^^  signed  August  22,  1918,  nunc  pro  tunc. 

Jntries!*^  Indeed,  it  is  not  so  claimed  by  appellant.    In 

First  'National  Bank  v.  Redhead^  etc,,  Co,, 
103  Iowa  4^1,  it  was  said : 

"That  courts  mav  order  a  correction  of  their  records  of 
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a  pt4or  date  to  oonform  to  the  facts  as  they  existed  at  that 

date,  is  not  disputed,  'but  we  do  not  find  it  to  have  ever  heem 

held  that  they  may  change  the  records  so  as  to  show  tiiat  a 

fact  existed  on  a  prior  date  that  did  not  then  in  ti*ath  exist. 

It  is  an  nndispnted  fa^t  that  this  tramsoript,  duly  certified, 

was  not  on  file  July  6th,  and  therefore  we  conclude  that  the 

order  for  filing  it  as  of  that  date  was  unauthorized.'* 

2.    It  appears  that,  for  the  purpose  of  expediting  the 

trial,  an  agreed  statement  of  facts  was  made  and  filed.    This 

is  signed  by  attorneys  for  the  x)arties.    It  is  next  contended 

by  appellant  that,  even  though  the  evidence 

3.  Appeal  and        was  not  properly  certified  by  the  trial  judge. 

de  novo  on         thev  <sire  still  entitled  to  a  trial  de  novo,  be- 
part  of  evi- 
dence, cause  of  the  agreed  statement  as  to  a  part 

of  the  facts.  Cases  are  cited  to  the  point 
that,  when  an  agreed  statement  of  facts  is  signed  and  filed, 
it  becomes  a  part  of  the  record.  But  appellees  contend  that 
tlie  agreed  statement  of  facts  must  be  identified  by  the  cer- 
tificiite  of  the  judge.  This  we  do  not  determine,  for  the  rea- 
son that  the  agreed  statement  of  facts  itself  provides  that, 
as  to  one  issue,  asserted  by  defendants  and  denied  by  plain- 
tiflP,  it  \v*am  agreed  that  "either  party  may  offer  evidence  upon 
the  trial  of  this  eaise  in  support  of  tiiis  issue,  which  shall  be 
determined  by  the  court."  It  is  fidiown  that  there  were  at 
least  three  witnesses  who  gave  testimony  in  addition  to  the 
agreed  statement.  But  aippellant  mys  that  this  is  not  a 
material  issue,  and  claims  that,  conceding  that  the  oral  evi- 
dence was  not  properly  certified,  and  claiming  that  it  is  not 
neoessaTT  to  certify  the  evidence  contained  in  the  agreed 
statement  of  facts,  we  may  ignore  the  issue  which  was  sup- 
ported by  the  oral  testimony,  and  still  have  the  case  tried 
de  novo  on  such  evidence  as  remains  in  the  stipulated  facts. 
The  statute.  Section  3652,  provides  that  all  the  evidence 
taken  shall  be  certified,  etc.  In  Co-Operative  Bank  v.  Mel- 
drum,  128  Iowa  6fM,  counsel  for  aippellants  claimed  that,  as 
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the  abstract  filed  by  them  made  it  appear  that  the  case  was 
mvbmitted  to  the  trial  court  upon  an  agreed  statemen't  of 
facts,  reduced  to  writing,  there  was  a  substantial  compli- 
ance with  Section  3652  of  the  Code,  and  there  was  no  occa- 
sion for  the  certificate  of  the  trial  judge.    We  said : 

"One  trouble  with  this  contention  is  that  the  abstract 
of  appellant  makes  it  appear  that,  in  addition  to  the  agreed 
statement,  the  depositicms  of  witnesses  were  taken  and  used 
upon  the  trial.  The  materiality  of  the  evidence  so  taken  is 
not  material  to  the  question  we  have  to  consider.  Moreover, 
the  agreed  statement  of  facts  submitted  to  the  court  amount- 
ed to  no  more  than  a  matter  of  evidence,  and  as  the  same 
was  not  certified  and  proved,  as  required  by  law,  and  espe- 
cially as  the  same  does  not  appear  to  have  been  filed,  we  have 
no  means  of  identifying  the  evidence,  or  of  determining 
whether  all  thereof  is  properly  before  us," 

It  is  quite  clear  to  u«  that  a  part  of  the  evidence,  at 
least,  has  not  been  properly  preserved;  and,  should  it  be 
admitted  that  tiie  part  covered  by  the  agreed  statem^t  of 
facts  could  be  considered,  yet  we  may  not  try  the  case  de 
novo  with  only  a  part  of  the  evidence  before  us.  It  might 
be  difficult  sometimes  to  determine  whether  the  evidence  on 
one  issue  was  or  was  not  material,  and  its  bearing  on  other 
issues  and  other  evidence,  when  we  do  not  have  all  the  evi- 
dence. No  questions  are  presented  or  argued  whidi  could 
be  determined  without  the  evidence.  The  motion  to  strike 
is  well  taken,  at  least  as  to  a  part  of  the  testimony,  and  since 
thei^  is  nothing  before  us  to  consider  on  the  merits  of  the 
appeal,  it  follows  that  the  decree  must  be,  and  it  is, — .4/- 
firmed. 

Ladi),  r.  J.,  Evans  and  Salinger,  J  J.,  concur. 
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Ghablbs  J.  Dbacon,  Appellee,  v.  Fidelity  Mutual  Lifb  In- 

suRANCB  Company,  Appellant. 

IKStJBAKOfi:  Deductiiig  IiOAafl.  A  certificate  of  loan,  the  amount 
1  of  which  ia  made  lienahle  on  a  policy,  is  deductible  from  any 
amount  payable  under  the  policy,  when  such  certificate  consti- 
tutes the  means  by  which  the  insurer*  the  insured,  and  all  other 
like  policy  holders,  under  a  purported  20-payment  life  policy, 
postdated  10  years^  and  without  actttal  payment  of  the  first  ten 
premiums,  are  placed  in  exactly  the  same  position  that  they 
would  have  been  placed  in  had  the  insured  annually  paid  the  first 
ten  payments  in  cssh,  or  had  paid  in  cash  and  in  a  lump  sum  the 
equivalent  of  said  ten  payments,  when  the  postdated  policy  was 
issued. 

PRINCIPLE  APPLIED:  An  assessment  company  reorganized 
as  a  legal  reserve  company,  and  took  up  a  |2,000  nonreserve  as- 
sessment policy,  which  insured,  then  67  years  of  age,  had  carried 
for  21  years,  and,  in  consideration  of  the  surrender  thereof, 
issued  a  12^000  legal  reserve  policy,  which  purported  to  be  a 
20-payment  policy,  and  which  was  computed  on  that  basis.  This 
last  policy  was  postdated  10  years,  and  the  premium,  $121.74, 
was  the  premium  for  an  insured  47  years  of  age.  The  policy 
called  for  20  payments,  but,  in  fact,  exacted  only  10  actual  an- 
nual payments  subsequent  to  its  issuance.  The  payments  for 
the  postdated  period  were  not  actually  paid,  but  were  repre- 
sented by  a  certificate  of  loan,  signed  by  insured,  for  |876,  with 
6^  interest  from  date  to  distribution  period,  10  years  hence, 
which  principal  amount  was  the  amount  which  the  company 
would  have  had  in  the  form  of  a  legal  reserve,  had  the  insured 
paid  said  first  ten  premiums  in  the  usual  way.  Profits  accru- 
ing on  the  policy  were  to  be  applied  on  said  certificate,  and  the 
unpaid  amount  thereof  was  made  perpetually  lienable  on  the 
policy,  and  deductible  from  any  amount  payable  thereunder. 
The  policy  promised  certain  "Guaranteed  Additions,"  provided 
the  insured  died  toithin  the  10  years  following  the  issuance  of 
the  policy,  and  these  additions  were  so  graduated  that,  when  the 
amount  of  the  loan  was  deducted,  the  beneficiary  would  receive 
at  least  |2,000.  At  the  end  of  the  premium-paying  period,  10 
years,  the  insured,  if  living,  was  given  the  option  to  withdraw, 
^subject  to  any  existing  indebtedness**  a  cash  surrender  value  of 
$1,490,  plus  apportioned  profits.  The  insured  did  survive  said 
10  years.  The  apportioned  profits  were  then  $315.36.  The  cer- 
tificate of  loan  then  amounted  to  $1,401.60.  The  insured  con- 
tended that  the  loan  was  deductible  only  in  those  cases  where 
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the  insured  died  prior  to  termination  of  the  premiom-payiiig 
period.  He  demanded  $1,806.36.  The  company  tendered 
$403.76.    Held,  the  company  was  correct  in  its  contention. 

IKSURAKOE:    Loan  Oertiflcates.      Agreements     evidencing    loans 
2    upon  a  policy  need  not  be  attached  to  the  p(dicy,  under  Section 
1741,  Code,  1897. 

Appeal  frmn  Linn  District  Court, — Mild  P.  Smith,  Judge. 

Decembe>b  14,  1918. 

Rehbarixg  Denied  May  8,  1919. 

Action  to  recjover  withdruw-al  vul«ue  of  an  insurance  pol- 
icy. The  defendant  insisted  on  the  deduction  of  the  amount 
of  a  certificate  of  loan,  and  tendered  payment  of  the  balance. 
On  hearing,  the  court  entered  a  decree  allowing  the  plaintiff 
the  ^\'i'thdl•awal  value  of  the  policy,  plus  the  accumulated 
])roflt8.    The  defendant  aj|>i)eal8. — Modified  and  affirmed. 

Geo,  H,  Wllmyti  and  Tovrtelloty  Donnelly  d  Sicabf  for 
appellant. 

De<won,  Good,  tiargent  d  i^pangler,  for  appellee. 

Ladd,  J. — The  Fidelity  Mutual  Aid  AfiBPOciation  was  or- 
ganized in  1878,  and  its  name  changed  by  inserting  therein 
the  word,  "Life,"  in  place  of  "Ald,'^  in  1884.    A  certificate  of 

membership  was  issued  to  the  plaintiff,  Au- 

1.  insurancb:         gust  IS,  1886,  stipulating  for  the  payment 

loanlu     *  of  an  indemnity  of  |2,000  to  his  beneficiarj' 

ui>on  his  deatli.  This  was  to  be  raised  by 
assessment  on  members,  and  no  reserve  fund  was  provided 
for.  In  1899,  the  charter  of  the  association  was  amended  so 
as  to  enable  the  company  to  write  legal  reserve  life  insur- 
ance, or  what  is  popularly  known  as  "old  line  life  insiff- 
ance,"  and  its  name  was  changed  to  Fidelity  Mutual  Life  In- 
surance Company.  Plaintiff  continued  under  his  certificate 
of  membership  until  1906,  when  the  company  procured  the 
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suri-euiler  of  hin  certiticates  of  membership  and  a  policy  of 
iusuniuce.  Ue  had  theu  paid  on  the  certiticate  of  mem<ber- 
8hip,  as  due»  and  ai^eeesments,  1851.30,  of  whi^h  |70*2.58  had 
lieeu  paid  within  the  ten  j-eiirs  prewous.  The  last  payment, 
or  $21.82.  appeiu*8  to  have  applied  on  the  fii'8t  premium  of 
the  new  policy,  whiek  was  (121.74  annually.  Xo  other  ben- 
efit appears  to  have  been  derived  by  liim  fi*om  aij&$es»ments 
paid  in  obtaining  tlie  new  policy,  and  manifefe^tly  no  advan- 
tage acxn'ued  to  the  company  tbei'efi'om,  as  there  yraa  no  re 
serve.  This  policy,  after  x-ecitlng  the  insureds  age  ais  47 
yeai*s,  stipulated  lor  tke  payment  of  ^(2,000  to  the  insured*^ 
wife  ui>on  his  death,  on  due  proofs  of  lose,  subject  to  require* 
ment>^  privileges,  and  pix>vision«  printwl  thenH)n,  and  pro- 
vided that : 

*'Iu  the  event  of  the  death  of  the  insured  within  20  years 
from  the  necond  day  of  April,  ISiHiy  and  while  this  pt>licy  is 
in  force,  the  amount  jiayable  heivunder  will  be  incivascnl  Uy 
guarantCHNl  additioihs.  making  the  total  anionnt  payable  as 
follows : 
Vear  Year 

1st    f2082.00     1  Ith |20o<>.(H) 

2d 2166.00     12th   3024.00 

:U\ 2248.00     13th   3086.(K) 

4th   2332.00     14th   3158.0t) 

5th    2414.00     15th   3242.00 

0th   2516.00     16th   :»24.(M) 

71;h   2610.00     17th   3408.00 

8th   2714.00     18th   3490.00 

9th   2796.00     l^h   3572.00 

10th   2876.00     20th   3656.00 

"Eixecuted  at  Philadelphia,  Penn.,  June  11th,  1906. 
"[Seal]     Attest:      W.  8.  Campbell,  Secretary. 

**L.  Q.  Fouse,  President. 

*'0.  C.  Bosibyahell,  Treasurer. 
"EJxamined  by  Poulterer,  Kean. 
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^This  insurance  is  granted  as  of  date  April  2,  1896,  in 
consideration  of  the  application  herefor,  wiiich  is  made  a 
part  hereof,  and  of  the  surrender  and  cancellation  of  Policy 
No.  8132,  issued  by  the  Fidelity  Mutual  Life  Insuranoe  As- 
sociation, now  The  Fidelity  Mutual  Life  Insorance  Oompa- 
ny,  and  of  the  payment  in  advance  of  one  hundired  tw^ity- 
one  and  74/100  dollars,  and  of  the  payment  of  a  Uke  amount 
on  or  before  the  second  day  of  April,  in  every  year  there- 
after, until  premiums  for  twenty  years  have  been  duly  paid, 
or  until  the  prior  death  of  the  insured.  The  premium-paying 
period  on  this  policy  ends  on  the  second  day  of  April,  1916. 

^'The  accumulation  period  of  this  policy  ends  on  the  sec- 
ond day  of  April,  1916,  when  it  shall  share  in  the  surplus 
contributed  by  policies  of  its  class,  according  to  its  contribu- 
tion  to  such  surplus,  as  determined  by  the  company,  and 
this  policy  may  then  be  continued  or  surrendered  by  the  in- 
sured, or  assigns  (subject  to  any  existing  indebtedness),  un- 
der one  of  the  following 

"Options. 

^'(1)  The  withdrawal  of  a  guaranteed  cash  value  of 
fourteen  hundred  &  ninety  dollars  (f  1,490.00),  together  with 
the  profits  apportioned  hereto;  or, 

«(2)  The  conversion  of  the  entire  cash  value  (consist- 
ing of  guaranteed  cash  value  stated  above,  together  witii  tbe 
profits)  into  a  life  annuity ;  or, 

"(3)  The  withdrawal  of  profits  in  cash,  and  the  con- 
tinuation of  the  policy  for  its  full  amount  as  a  paid-up  par- 
ticipating life  policy." 

The  application  on  which  this  policy  was  issued,  after 
reciting  Hist  the  plaintiflF  applied  for  imrai^ance  on  his  life, 
reads  as  follows : 

"For  12,000  on  the  20-pay  life  O.  A.  plan,  the  premium 
as  stated  in  the  x)olicy  to  be  payable  annually.  I  was  bom  on 
the  21  day  of  May,  1849,  and  desire  policy  to  be  issued  as 
of  age  47.     Premiums  to  be  fully  paid  in  ten  years  from 
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April  2,  '06.  Make  policy  payable  to  Sylvia  M.  Deacon,  re- 
lated to  me  as  my  wife.  I  select  the  ten-year  aocmnulation 
period,  and  I  hereby  agree  on  behalf  of  myself,  and  of  any 
person  wha  shall  have  or  daim  any  interest  in  the  policy  is- 
sued under  this  application,  that  in  the  matter  of  di^triibn- 
tion  of  surplus  or  profits,  or  the  apportionment  of  dividends 
the  priDoiples  and  methods  which  may  be  adopted  by  the 
company  for  such  distribution  or  apportionment,  and  its  de- 
termination of  the  amount  equitably  belonging  to'  any  policy 
which  may  be  issued  under  this  application  shall  be  and  here- 
by are  ratified  and  accepted.^' 

This  was  followed  by  the  statement  that,  in  connidera- 
tion  of  this  policy,  the  old  oertificate  was  suorrendered.  At 
the  same  time,  June  11, 1906,  and  as  a  part  of  the  same  trans- 
action, plaintifiF  signed  and  turned  over  what  is  designated  a 
certificate  of  loan,  in  words  following : 

'^This  certifies  that  The  Fidelity  Mutual  Life  Insurance 
Oompany,  of  Philadelphia,  Penn.,  has  loaned  on  Policy  No. 
188119  the  sum  of  eight  hundred  and  seventy-six  dollars, 
which,  with  any  additional  loan,  shall  be  a  lien  on  said  pol- 
icy until  paid ;  simple  interest  at  the  rate  of  six  per  cent 
per  annnm  from  Apr.  2,  '06,  to  be  added  thereto  until  the 
end  of  the  distribution  period  of  said  policy,  at  which  time 
the  profits  accruing  to  it  shall  'be  used  toward  the  payment 
of  said  loan,  and  any  excess  paid  in  cash  or  used  as  set  forth 
in  the  policy,  at  the  option  of  the  insured.  Should  the  prof- 
its not  fully  pay  the  loan,  the  amount  remaining  unpaid  at 
that  time  may  be  continued  as  a  loan  with  interest  as  afore- 
said, and  the  dividends  accruing  on  the  policy,  to  be  there- 
after payable  annually.  In  event  of  my  death  or  failure  to 
make  any  payment  when  due  to  said  company  before  said 
loan  is  fully  paid,  the  amount  remaining  unpaid  shall  be- 
come due  and  be  deducted  from  the  amount  payable  under 
said  policy. 

<<I>ated  at  Cedar  Rapids,  Iowa,  June  11,  1906. 
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"[Signed]     Charles  J.  Deacon,  the  insured." 
No  copy  of  this  certificate  was  attached  to  or  endorsed 
on  the  policy,  nor  was  this  necessarj'.    I^ong  v.  Northwestern 
yat.     his.    Co.,    180    Iowa    — .      At    the    end    of    the 

accumulation    period,    April    2,    1916,    the 

2.  insiranck:         plaintiif  elected  to  avail  himself  of  the  first 

cates.^^  <)'ption,  under  which  he  be(*aine  entitled  to 

the  payment  of  f  1,490,  together  with  the  pro- 
portionate iK>rtion  of  the  profits,  which  were  f315.36,  or  f  1,- 
805.36.  The  company  deducted  the  amount  of  the  certificate 
of  loan,  f  1,401.60,  and  tendered  the  assured  the  diflference,  or 
f  408.76.  The  sole  issue  is  whether,  as  contended  by  plaintiff, 
the  (certificate  of  loan  was  executed  as  security  against  the 
exaction  of  the  guaranteed  addition  in  event  of  death  in  the 
tenth  yeiU',  under  the  i>olicy  amounting  to  1^876,  or,  as  in- 
sisted by  defendant,  a  20-year  payment  jm>Hc>-  was  issued, 
with  pi*einiums  fixed,  as  though  it  had  been  issued  10  years 
previous,  plus  earnings  on  guaranteed  increase  from  date  of 
policy  and  the  difference  in  rates  on  such  a  policy,  and  mere- 
ly a  KMear  policy  commencing  where  this  was  issued,  with 
the  stipulated  options. 

The  actuaries  computed  these  differences  at  f796,  and 
the  expense  involved  in  exchange  and  issuance  of  the  nen* 
IKilicy  at  f80,  and  that  the  (certificate  of  loan  was  taken  to 
adjust  this  difference,  and  was  equivalent  to  a  cash  pa>'Tnent 
of  accrued  premiums  on  the  policy  in  the  form  issued.  In 
other  words,  the  insured  was  57  years  old  in  April,  1906.  A 
20-year  payment  policy  was  issued,  on  TiiiicJi  payment  of  only 
10  annual  premiums  of  $121.74  each  was  exacted  thereafter. 
As  the  insured's  ex]>e<4an(y  was  le«s  at  57  yejirs  than  when 
47  years  old,  the  pi'emium  stipulated  would  be  less  than  had 
the  premium  been  (H>mputed  on  a  policy  issued  at  57  years. 
Moreover,  the  options  in  thB  policy  were  computed  on  the 
basis  of  30  annual  payments,  rather  than  10  payments.  The 
fact,  however,  that  the  assured  was  alive  and  healthv  would 
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tend  to  reduce  the  cash  or  time  payment  of  accrued  premiums 
on  such  a  policy. 

It  appears  that  the  company  employed  White  &  Layton^ 
in  1906^  to  procure  the  surrender  of  certificates  issued  by  the 
association  and  the  acceptance  of  policies  of  insurance  in  the 
form  of  that  issued  to  plaintiff,  and  that  J.  P.  Jaquith  acted 
for  that  firm  in  procuring  the  application  and  certificate  of 
loan.  The  assured  testified  to  a  conversation  with  this  agent, 
over  objection  that  the  agent's  authority  was  not  shown,  aud 
that  it  was  an  attempt  to  vary  the  terms  of  a  written  con- 
tract. 

^'A.  Mr.  Jaquith  came  to  my  ofiice.  He  had  with  him  a 
sample  copy  of  a  policy  like  the  one  Exhibit  2,  and  suggested 
or  solicited  a  change,  and  surrender  of  the  old  policy,  and 
that  I  make  application  for  the  new  policy.  I  went  over  the 
policy  and  accepted  his  proposition,  and  signed  an  applica- 
tion for  a  policy, — this  application,  Exhibit  3.  The  policy 
that  was  submitted  to  me  was  like  the  policy  that  was  shown 
to  me.  Exhibit  2.  Q.  Now  in  that  conversation, — or  do  you 
recall,  Mr.  Deacon,  what  the  amount -of  the  premium  on  the 
new  policy  was  to  be?  A.  Yes,  the  premium  was  to  be  f  121.74 
annually,  but  I  was  to  be  credited  with  the  last  payment  on 
the  old  policy.  The  policy  to  be  dated,  or  the  premium  pay- 
ments thereafter  to  be  made  as  to  that  date,  April  2d.  Q. 
And  was,  or  was  not,  the  last  payment  made  by  you  on  the 
old  policy  of  f21  and  some  cents  credited  by  the  company 
upon  the  first  premium  of  f  121.74, — the  premium  for  the  year 
1906?  A.  It  was.  I  signed  a  promissory  note  at  the  same 
time  that  the  application  was  taken.  I  signed  this  note  that 
is  in  controversy  here  for  |876.  Q.  Now  what,  if  anything, 
was  said  by  Mr.  Jaquith  to  you  at  that  time  as  to  the  consid- 
eration for  that  |876  note?  A.  Mr.  Jaquith  called  my  atten- 
tion to  the  guarantee  additions  in  this  policy,  and  to  the 
fact  that  there  was  |876  already  accrued,  and  said  that  the 
comipany  would  require  that  that  should  be  made  good  to 

Vol.   1S5   lA.— S8 
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them.  I  don't  remember  jwst  the  exact  oonversationy  but  it 
wa«  to  the  effect  that  the  f876  of  accrued  additions  would 
have  to  be  aecured  to  the  company.  Referring  to  the  policy^ 
plaintiff's  Exhibit  2,  the  Schedule  of  Guaranteed  Additions, 
as  they  appear  on  the  first  page  of  the  policy,  is  the  guar- 
anteed additions  to  which  I  refer.  They  are  the  same, — ^the 
sample  shown  me  at  that  time  was  the  same  as  these.  The 
amount  of  the  guaranteed  additions  in  the  tenth  year,  as 
shown  by  that  schedule,  waa  referred  to  in  that  oonversatioD 
with  Mr.  Jaquith.  My  recollection  is  that  the  note  for  |876 
was  signed  by  me  on  the  same  day  that  the  application  was 
signed ;  I  am  not  able  to  state  the  exact  date.  It  is  the  same 
document,  I  think,  that  is  set  forth  in  the  pleading  of  the 
defendant,  whatever  it  is, — a  note  or  certificate  of  some 
kind." 

The  witness  testified  that  there  was  no  consideration 
other  than  referred  to,  and  that: 

"In  the  conversation  with  Mr.  Jaquith,  I  don't  recall  any 
conversation  with  reference  to  the  liability  on  that  note  after 
April,  1906.  The  only  conversation  that  I  can  recall  is  with 
reference  to  the  suggestion  that  that  had  already  accrued, 
and  would  have  to  be  made  good  to  the  company.  I  don't 
recall  anything  said  about  that  note  and  the  liability  therean 
after  the  liability  of  the  company  to  me  on  these  guaranteed 
additions  had  ceased.  Of  course,  I  assumed  that  that  would 
terminate  it,  but  I  don't  recall  that  Mr.  Jaquith  and  I  had 
any  conversation  with  reference  to  that.  *  •  *  At  the 
time  I  signed  the  note,  I  believed  that  I  was  signing  it  in  or- 
der to  protect  the  company  against  the  amount  of  that  guar- 
anteed addition  of  f876.  Mr.  Jaquith  did  not  tell  me  that 
the  note  was  being  signed  for  any  other  purpose.  I  can't 
recollect  what  was  said  at  that  time  with  reference  to  the 
benefit  or  advantage  I  received  by  reason  of  having  been  a 
prior  policy  holder,  further  than  this  was  the  first  time  it 
had  ever  been  suggested  to  me  that  the  policy  dated  back." 
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This  testimony  is  not  contradicted,  save  as  it  appears 
to  'be  in-consistent  with  the  terms  of  the  poliqy  and  the  cer- 
tificate of  loan.  The  policy  discloses  that,  by  its  terms,  the 
guaranty  for  the  tenth  year  was  not  available  imless  the 
insured  died  within  ten  years  after  the  issuance  of  the  pol- 
icy; but  if  this  had  happened,  then  the  increase  of  |876 
would  be  included  in  the  amount  of  the  increase  payable  the 
year  of  his  death.  Thus,  had  he  departed  this  life  in  the 
nineteenth  year  of  the  policy,  or  the  ninth  after  its  issuance, 
the  amount  payable  would  have  been  $3,572,  or  an  increase 
of  fl,572;  but  included  in  this  would  have  been  the  9876, 
its  guaranteed  increase  of  the  tenth  year.  This,  then,  was  a 
l^itimate  item  to  be  taken  into  account  in  computing  the 
cash  or  time  payment  exacted  in  the  issuance  of  this  policy. 
But  it  does  not  follow,  from  the  fact  that  the  assured  lived 
through  the  premium  payment  period,  that  no  part  of  the 
cash  or  time  payment  should  have  been  exacted.  Others  of 
the  3,500  persons  to  whom  policies  like  that  being  considered 
were  issued  by  this  company  at  about  the  same  date  surely 
departed  this  life  during  the  period  these  guaranteed  in- 
creases became  obligations  of  the  company.  To  meet  these, 
the  assured  was  bound  to  contribute  by  the  income  earned 
on  premiums  paid,  as  well  as  increased  premiums,  if  essen- 
tial to  meet  the  guaranteed  death  loss  of  those  w'ho  died 
within  the  period  of  ten  years  following  the  issuance  of  those 
policies.  In  other  words,  the  doctrine  of  averages  is  at  the 
foundation  of  all  insurance;  and,  in  computing  premiums 
which  will  enable  the  life  companies  to  meet  the  indemnities, 
guaranties,  and  options  stipulated  to  be  paid,  how  long  the 
particular  inddvidual  insured  actually  lives  is  not  determi- 
native of  the  amount,  but  the  average  period  of  such  a  per- 
son's life,  as  ascertained  by  the  life  tables,  demonstrated  to 
be  substantially  correct  by  data  and  long  experience,  and 
the  income  likely  to  be  earned  from  the  investment  of  large 
sums  of  money,  coming  to  the  insurer  in  comparatively  small 
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it«iii8.  The  mere  fact,  then,  that  the  insured  lived  beyond 
the  premium  payment  period  did  not  indicate  that  the  oon- 
aideration  of  the  certificate  of  loan  had  failed,  nor  that  it 
could  have  been  given  only  for  security.  As  Jaqulth  It^ 
marked  to  the  assured,  the  JjfSTB  guaranteed  increase  for  the 
1(J  years  prior  to  tlie  issuance  of  tlie  policy  had  accrued  (in 
event  of  his  death  during  the  next  10  years) ,  and  '^the  com- 
pany would  require  that  that  should  be  made  good  to  them/- 
or,  in  effect,  that  the  f876  of  accrued  additions  would  have  to 
be  secured  to  the  company.  Nothing  appears  to  have  been 
said  as  to  whether  other  matters  were  taken  into  acciMiut  in 
fixing  the  item  of  the  cash  or  time  advance  preimuni.  But 
other  matters  were  involved,  and  among  these  were  the  dif- 
ference between  ])remiums  exacted  during  the  last  10  years 
of  a  2)0-year  policy  ifwued  at  47  years  of  age,  and  of  a 
lO^year  policy  is««ued  at  the  age  of  57  years,  and  the  dif- 
ference required  to  enaMe  the  company  to  accord  the  insured 
the  right  to  withdraw  a  guaranteed  ca^  value  of  f  1,490  upon 
the  collection  of  20  annual  premiums,  and  only  the  last  10 
of  these.  It  requires  no  argument  to  demonstrate  that  these 
matters  were  of  the  utmost  importance  in  fixing  the  cash 
premium  or  its  equivalent,  the  certificate  of  loan.  Moreov^, 
the  language  of  this  certificate  is  inconsistent  with  tilie  the- 
ory of  plaintiff.  Profits  are  to  be  appMed  on  its  paym^it. 
and  in  the  event  that  tiiese  are  insufficient,  the  balance  is  to 
be  continued  as  a  loan,  and,  upon  death  of  the  assured,  is  to 
be  dediieted  from  the  amount  payable  uaader  the  policy.  This 
is  utterly  inoonsistent  with  the  theory  that  the  certificate 
was  merely  collateral  security  for  the  guaranteed  increase 
in  event  that  the  insured  died  within  the  10  years  following 
the  issuance  of  the  x>olicy.  If  the  assured  construed  the  pol- 
icy and  the  certificate  of  loan  as  contended  (he  read  both), 
he  was  not  warranted  in  so  doing  by  anything  the  agent 
said,  and  we  find  difficulty  in  thinking  that  he  relied  on  the 
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certificate's  being  merely  collateral  security,  as  claimed ;  for 
he  was  a  lawyer  of  40-odd  years'  expeiienoe  at  the  bar.  How- 
ever this  may  be,  we  are  inclined  to  accord  to  the  certificate 
of  loan  its  expressed  meaning,  and  regard  its  object  as  that 
manifest  from  the  oiraimstances  shown  an<l  the  instruments 
connected  with  the  transaction.  The  testimony  of  the  actu- 
ary of  the  company  is  in  conformity  with  what  we  have  said : 
^^In  arriving  at  that  figure  of  fS76,  (^Iculations  were 
made  for  all  the  different  ages  that  would  be  involved,  and 
the  reserve  on  the  20-payment  poli<*y  at  the  end  of  the  tenth 
year.  The  company  waa  offering  to  give  to  these  policy  hold- 
ers a  20-payinent  life  policy,  dated  back  ten  years,  and  con- 
sequently with  tiie  premitun  pa\inent  period  ending  ten 
years  later.  To  give  such  a  policy  in  the  place  of  an  old  as- 
sessment policy  involved  definite  costs.  These  two  prop- 
ositions w^ere  not  wortli  the  same  thing.  If  the  company  was 
giving  to  the  old  poM-ey  holders  something  much  more  valu- 
able than  the  old  policy,  they  would  have  to  collect  from  him 
that  excess  value, — that  difference  in  value.  Now,  a  20- 
payment  life  policy,  aa  I  have  said  before,  is  one  under  which 
premiums  to  insure  the  man  for  the  whole  of  Ms  life  are  to 
be  paid  within  a  specified  period  of  20  years.  Under  sucih  a 
policy  as  that,  it  is  necessary  for  the  company  to  collect 
through  those  premiums  considerable  more  than  the  current 
cost  of  protection,  and  that  exi'^ss  accumulates  and  forms 
a  resen^e  which  is  necessary  that  the  company  should  have 
in  order  that  it  can  maintsiiu  that  policy  after  the  insui'ed 
quits  paying  premiuraa.  When  one  of  these  policies  would 
be  issued, — for  instance  wlien  this  policy  in  question,  188119, 
was  issued, — it  was  ivported  to  our  state  insurance  depart- 
ment, for  the  purpose  of  their  having  to  make  a  valuation  of 
the  policy  in  order  to  charge  the  company  the  proper  liabil- 
ity under  the  poMcy.  The  liability  with  which  the  state  de- 
partment would  charge  the  company  would  be  the  reserve  at 
the  end  of  the  tenth  policy  year.    In  the  case  of  a  policy  like 
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this,  wMch  was  to  be  dated  ba(^  ten  years,  the  company 
couldn't  issue  and  carry  out  a  2(Vpajment  life  policy  on  the 
payment  of  simply  the  premiums  for  the  last  ten  years. 
•  •  •  rpjjg  calculation  was  made  to  deteimine  what  would 
be  the  reserve  on  the  20-payment  life  policy  at  the  end  of  tiie 
tenth  year.  •  ♦  ♦  The  reserve  at  the  end  of  the  tenth 
year  would  be  1796;  but  in  all  of  these  reserve  loan  cases, 
the  larger  amount  was  taken  in  order  to  cover  the  expenses 
of  making  the  change,  and  the  necessary  expenses  involved 
in  carrying  on  the  policy.  The  expense  of  making  the  ex- 
change consists  of  general  agents  employed  by  the  company 
for  their  services.  *  *  *  It  was  necessary  that  the  com- 
pany collect  from  Mr.  Deacon  wnat  would  enable  them  to 
fulfill  the  terms  and  conditions  of  the  20-payment  life  policy 
which  they  were  proposing  to  give  him.  Now,  the  previous 
premiums  for  the  first  ten  years  under  this  20-payment  life 
policy  had  not  been  paid  by  Mr.  Deat»n,  but  the  company 
couldn't  issue  and  carry  out  a  20-payinent  life  policy  on  the 
payment  of  ten  premiums.  That  wouldn^t  have  been  a  suffi- 
cient collection  to  enable  the  company  to  fulfill  the  contract 
It  was  not,  however,  necessary  that  we  collect  from  Mr. 
Deacon  ten  times  the  premium:  of  fl21.74', — ^that  is,  collect 
from  him  f  1,217.40  on  account  of  the  dating  back  of  the  pol- 
icy ten  years, — for  the  reason  that,  during  that  period  of 
time,  Mr.  Deacon  had  a  policy  with  the  company,  under 
which  policy  he  had  paid  the  cost  of  protection,  and  paid 
his  share  of  the  expenses  of  operating  the  business,  which, 
in  any  case,  would  have  been  paid  out  of  the  piremium  of 
f  121.74  per  year.  It  was  only  necessary  that  we  collect  from 
Mr.  Deacon  what  would  put  the  <5ompany  in  just  the  same 
position  as  if  he  had  originally  taken  the  policy  in  1896,  and 
had  paid  the  premiums  during  the  ten  years.  That  amount 
— the  amount  that  was  necessary  to  put  tie  company  in  that 
p6sition — ^was  the  reserve  on  the  20-payment  life  policy  at 
the  end- of  ten  years:  in  other  words,  the  amount  whidi  tiie 
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company  would  have  bad  from  him  or  any  other  policy  hold- 
er at  the  same  age  who  had  taken  a  policy  ten  years  before, 
and  upon  that  basis.  Q.  A  20-payment  life  policy  with  guar- 
anteed additions?  A.  Yes,  this  poli<7  as  it  standa  This 
policy  with  guaranteed  additions  has  a  premium,  a  regular 
premium  rate  for  the  20-payment  life  policy,  plus  the  extra 
premium  which  is  included  in  that  fl21.74,  to  cover  the  ex- 
tra term  insurance  included  in  the  policy.  In  other  words, 
the  company  didn't  give  Mr.  Deacon  or  any  similar  policy 
holder  this  extra  term  insurance  for  nothing,  but  chargied 
him  the  proper  premium  rate  for  it.  Now,  if  the  company 
had  collected  from  Mr.  Deacon  only  the  premiums  for  the 
last  ten  years,  f  121.74  per  year,  it  couldn't  have  fulfilled  the 
contract  it  made  with  him ;  but,  by  the  collection  of  the  re- 
serve included  in  the  reserve  loan  certificate,  and  collecting 
thereafter  ten  annual  premiums,  it  was  in  a  proper  position 
to  fulfill  the  contract  in  all  particulars." 

The  witness  then  stated  that  the  certifi<?ate8  of  loan  were 
deposited  with  the  insurance  department  of  Pennsylvania, 
as  security  for  a  reserve  exacted  as  security  of  policy  hold- 
ers,— in  this  case,  the  amount  of  f796;  that  the  actual  pro- 
portionate cost  of  insurance  during  the  10  years  after  the 
issuance  of  the  policy  was  f669.82;  and  that  to  pay  the  sur- 
render value  of  the  policy  of  |1,490  from  the  premiums  paid 
during  that  time  would  involve  a  loss  of  several  hundred 
dollars;  that,  in  1906,  at  the  age  of  47,  the  premium  on  a 
20-year  payment  policy  was  f95.88  for  (2,000,  and  nearly 
f 200  on  a  10-year  payment  policy ;  that,  in  his  computation 
of  the  cash  premium  to  be  exacted  from  plaintiff,  he  added 
together  the  reserve  for  the  10-year  period  past,  amounting 
to  (322.53  per  |1,000,  and  the  resen-e  for  the  guaranteed  in- 
crease, or  175.06,  making  |398  for  f  1,000,  or  (796  for  the 
(2,000;  that  the  (121.74  annual  premium  was  made  up  of 
(94.34  premium  on  the  20-year  policy  and  (23.40  as  premium 
for  the  extra  insurance  or  guaranteed  additions  or  increase 
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on  the  policy  <luriug  the  period  premiums  were  paid.  We 
have  set  out  the  testimouy  somewhat  fully;  for  it,  as  we 
think,  leads  to  no  lonclusiou  other  than  we  reach. 

The  certificate  of  lo«n  and  the  annu4iil  premium  were 
fixed  in  pursuance  of  the  computation  of  the  actuary,  and. 
though  the  amount  is  the  same  as  the  amount  of  the  addi- 
tions for  the  firKl  10  years,  this  ap|)e:ii*s  to  have  been  a  mere 
coincidence. 

We  are  of  opiui<m  that  the  court  should  have  deducted 
the  amount  of  the  certificate  from  the  accrued  profits^  plus 
the  withdrawal  value  under  the  option,  and  rendered  judg- 
ment for  the  difference,  or  l^0i3.7H.  The  judgment  will  be 
modified  accordingly. — Modified  and  affirmed. 

PRRiiTox,  r.  J.,  Evans  and  Salinger,  J.T..  concur. 
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AhATKMENT    AM)    REVIVAL  TO  AXIMALK 

ABATEMENT  AND  REVIVAL. 

Katare  of  Action.    £ach  of  two  parties,  as  hostile  principals  in 

1  an  accidental  collision,  may  maintain  a  separate  action 
against  the  other  for  his  damages,  and  the  action  first 
brought  is  not  pleadable  in  abatement  of  the  action  last 
brought.     Seager  v.   Foster,  185 — 32. 

Agreement  to  Forbear  Suit.    Breach  of  a  valid  agreement  by 

2  the  maker  of  a  note  to  forbear  suit  for  a  stated  time,  does 
not  drive  the  payee  to  an  action  for  damages  consequent  on 
the  breach.  Goodman  Mfg.  Co.  v.  Mammoth  V.  C.  Co.,  185 — 
253. 

AOTIONft.     Hee  Aim^kal  and  Error,  47. 
ADVERSE  POSSESSION. 

Bight  Equal  to  Fee.  Adverse  possession  for  the  full  period  of 
ten  years  matures  a  right  equal  to  a  fee.  Herrick  v.  Moore, 
185—828. 

APPIDAVITS. 

CroBS-Examination.  In  the  proceedings  which  are  properly  heard 
on  affidavits,  the  court  may  refuse  to  require  the  personal 
presence  of  an  afilant  for  cross-examination.  State  v.  Bitter 
Root  Val.  Ir.  Co.,  185—60. 

ANIMALS. 

Non-Bight  to  Distrain.  One  may  not  distrain  trespassing  ani- 
imals  when  hla  own  failure  to  maintain  his  portion  of  the 
partition  fence  is  the  cause  of  the  trespass.     In  such  case, 
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the  full  measure  of  his  right  is  to  take  temporary  possession 
of  the  stock,  in  order  to  protect  his  property.  Smith  t. 
Flowers,  185 — 46. 


APPEAL  AND  ESBOB.  See  Criminal  Law;  Evidence; 
Guardian  and  Ward,  2;  Intoxicating  Liquors,  0; 
Limitation  of  Actions,  7;  Negligence,  21;  New 
Trial,  3 ;  Pleading  ;  Railroads,  6 ;  Trial. 

Decisions  Reviewable. 

Sufficiency  of  Becord.    Complaints  that  certain  things  were  done 

1  and  others  omitted  cannot  be  considered  on  appeal,  where 
record  does  not  show  them.  Turner  v.  Hartford  F.  Ins.  Co., 
185—1368. 

Appealable  Judgment — ^Review.    An  appeal  from  ruling  on  a  de- 

2  murrer  will  be  dismissed  for  want  of  an  appealable  order, 
where,  on  the  ruling  sustaining  the  demurrer,  the  plain- 
tiff did  not  elect  to  stand  upon  the  petlticm,  and  the  court 
did  not  enter  a  dismissal  of  the  petition  nor  enter  a  Judg- 
ment of  any  kind.    Greeson  v.  Oreeson.  185 — 1096, 

Parties  Entitled  to  Review. 

Right  of  Appeal    The  right  of  appeal  is  purely  statutory,  and 

3  no  constitutional  right  thereto  exists.  Eller  v.  Eller,  185 — 
1053.     . 

Witness  to  Perpetuate  Testimony.    Under  Sections  4100,  4101, 

4  Code,  1897,  a  person  summoned  as  a  witness  in  a  proceed- 
ing to  perpetuate  testimony  under  Section  4718,  Code,  1897, 
cannot  appeal  from  an  order  of  the  court  refusing  to  set 
aside  an  order  for  his  examination.  Eller  y.  Eller,  185 — 
1053. 

Presentation  and  Reservation  op  Grounds. 

Absence  of  Exceptions.    A  judgment  of  the  district  court,  on 

5  an  award  of  the  Industrial  Commissioner  under  the  Work- 


Index,  Vol.  185.  1403 

Al'FBAL    AND    ERBOR    CONTINTED 

men's  Compensation  Act,  may  not  be  reviewed  on  appeal 
when  the  record  reveals  no  exceptions  to  such  judgment. 
Keys  V.  American  B.  &  T.  Co.,  185 — 140. 

Belated  Objection  to  Pleading.    Inconsistency  in  pleading  both 

6  fraud  and  mutual  mistake  in  avoidance  of  a  release  may 
not  be  urged  for  the  first  time  on  appeal.  Malloy  v.  Chi- 
cago G.  W.  R.  Co.,  185—346. 

Failure  to  Except.    When  a  motion  for  a  directed  verdict  is  sus- 

7  tained  on  several  different  grounds,  among  which  is  one 
which  asserts  the  non-existence  of  the  one  act  of  negligence 
alleged,  plaintiff  must  except  to  the  ruling  on  said  latter 
ground,  in  order  to  preserve  anything  for  review  on  appeal. 
Wonderly  v.  Oertel,  185 — ^503. 

Failure  to  Question  Defense.    Failure  to  challenge  in  the  trial 

8  court  the  sufficiency  of  the  facts  pleaded  as  a  defense  in  a 
matter  of  private  right,  is  an  irrevocable  concession  that 
such  alleged  facts,  ii  established,  constitute  a  valid  defense. 
Garland  Corp.  v.  Waterloo  L.  ft  T.  Co.,  185 — 190. 

Failure  to  Question  Insnl&cient  Cause  of  Action.    A  legally  in- 

9  sufficient  cause  of  action  becomes  sufficient,  in  the  absence 
of  attack  thereon  in  the  trial  court.  Schuster  Bros.  v.  Da- 
vis Bros.,  185 — 143. 

Points  First  Baised  on  Appeal.    Objection,  not  raised  in  trial 

10  court,  that  the  petition  states  no  cause  of  action,  will  not  be 
considered  on  appeal.    Berry  v.  Kritenbrink,  185 — 1121. 

First  Complaint  as  to  Unobjected  Eyidence  on  AppeaL    Parol  evi- 

11  dence,  unobjected  to,  enlarging  writings  which  are  in  evi- 
dence, cannot  be  complained  of  for  the  first  time  on  appeal. 
Berry  v.  Kritenbrink.  185—1121. 

Overruling  Motion  for  Directed  Verdict— Waiver.    The   intro- 

12  duction  of  further  evidence  after  the  overruling  of  a  mo- 
tion for  the  direction  of  a  verdict,  without  a  renewal  of 
the  motion  at  the  close  of  the  evidence,  waives  the  ruling 
on  the  motion.  Omaha  Bev.  Co.  v.  Temp  Brew  Co.,  185 — 
1189. 
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Pbritecting  Appeal. 

Service  of  Notice  on  Attorney.    Notice  of  appeal  addressed  to 

13  appellee's  attorneys  is  sufficient,  under  Section  4114,  Code 
Supp.,  1913,  where  service  of  the  same  is  made  upon  the 
attorneys  as  such,  the  relation  of  client  and  attorney  being 
such  that  a  notice  to  the  attorney  should  be  deemed  the 
practical  equivalent  of  actual  notice  to  the  client.  Stevens 
V.  Peoples  Sav.  Bank,  185 — 619. 

4 

Unsigned  Notice  of  Appeal.    An  unsigned  notice  of  appeal  is  a 

14  nullity,  even  though  appellee  makes  and  signs  acknowledg- 
ment of  service  thereon,  with  knowledge  that  the  paper  came 
from  appellant's  attorneys.  Pennypacker  v.  Floyd,  185 — 
283. 

Abstracts  of  Record. 

Exclusion  of  Question — Failure  to  Show  What  Answer  Would  HaT» 

15  Been.  Where  the  records  fail  to  show  what  the  answer  to 
a  disallowed  question  would  have  been,  no  error  is  pre- 
sented on  appeal.    Heisel  v.  Minneapolis  ft  St.  L.  R.  Co., 

185—885. 

Belated  Oertification  of  Evidence.    Evidence  in  equity  causes. 

16  which  involve  issues  of  fact,  is  not  preserved  by  a  certifi- 
cation of  the  shorthand  notes  by  the  judge,  long  after  the 
expiration  of  six  months  from  the  entry  of  final  decree, 
even  though  accompanied  by  a  statement  by  the  judge 
that  he  signs  the  certification  "as  of  a  date"  prior  to  the 
expiration  of  such  six  months.    Bear  v.  Sullivan,  185 — 1381. 

Failure  to  File  Abstract  in  Time — ^Waiver.    An  appellee,  by  filing 

17  an  amendment  to  appellant's  abstract,  thereby  waives  his 
right  to  later  move  to  dismiss  the  appeal  because  of  the 
belated  filing  of  the  abstract.  Greeson  v.  Greeson,  185 — 
1096. 

Assignments  of  Error. 

Failure  to  Assign  Error — ^Abandonment  of  Oross-Appeal.    Where, 

18  on  cross-appeal,  there  Is  no  assignment  of  error  relied  on 
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for  reversal,  and  no  brief  filed,  a  cross-appeal  will  be  held 
to  have  been  abandoned.     In  re  Estate  of  LAckie,  185—1101. 

Brief  Points — Sufficiency.    Assignment  of  error  generally  to  the 

19  overruling  or  sustaining  of  objections  to  questions  asked, 
without  referring  to  any  particuktr  question  or  ruling,  is 
too  indefinite  for  a  review  of  the  rulings.  King  v.  Chicago, 
R.  I.  ft  P.  R.  Co.,  185—1227. 

Insufficiency.    The  sufficiency  of  the  evidence  to  sustain  a  ver- 

20  diet  not  being  challenged  by  an  assignment  of  error  bear- 
ing  upon  the  same,  an  assignment  that  the  "court  erred  in 
overruling  defendant's  motion  for  a  new  trial,  for  the  reason 
that  each  ground  for  a  new  trial  set  out  therein  was  a  good, 
sufficient,  and  legal  ground  upon  which  said  motion  should 
have  been  sustained,"  was  insufficient.  Omaha  Bev.  Co.  v. 
Temp  Brew  Co.,  185—1189. 

Sufficiency.    A  general  assignment,  to  the  effect  that  the  court 

21  erred  in  overruling  a  26-pointed  motion  for  a  new  trial,  or 
erred  in  excluding  certain  evidence,  which  exclusion  can 
only  be  discovered  by  reading  the  entire  abstract,  will  be 
ignored.     Wells  v.  Chamberlain,  185—264. 

Sufficiency.    Assignments   of   error   which   only   refer  to  para- 

22  graphs  of  the  charge  will  not  be  considered  where  the 
charge,  as  set  out  in  the  abstract,  is  not  separated  into  para- 
graphs, nor  its  parts  or  divisions  numbered.  Halloran  v. 
Quaker  Oats  Co.,  185 — 823. 

Briefs — Ignoring  Assignment  of  Error.    An  assignment  of  error 

23  which  is  in  no  manner  covered  in  the  "proposition  or  points" 
required  by  Rule  53  will  be  ignored.  Wells  v.  Chamberlain, 
185—264. 

Exclusion  of  Question — Burden  of  Proof.    The  burden  is  upon 

24  the  appellant,  not  only  to  show  that  an  excluded  question 
was  proper  in  purpose,  but  that  it  was  properly  framed  for 
such  proper  purpose.    Greenlee  v.  Coffman,  185 — 1092. 
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Briefs. 

Improper  Matter— Oonnsel  OriticiBed.    Conduct  of  counsel,  In  pre- 

25  senting  immaterial  matter,  and  in  making  vicious  attack 
upon  trial  Judge,  in  his  brief,  censured  and  criticised. 
Waterman  v.  Wood,  185 — 897. 

Propositions  and  Points  —  Non-Necessity  for  Argument.    Argu- 

26  ment  in  extenso  la  not  necessary  in  order  to  secure  consider- 
ation of  properly  made  brief  points.  Wells  v.  Chamberlain, 
185*-264. 

SuAdency  of  Brief  Point.    A  brief  point  to  the  effect  that  it 

27  was  error  for  the  court  to  overrule  a  seven-pointed  motion 
to  direct  a  verdict,  and  likewise  error  to  overrule  a  nlne- 
teen-pblnted  motion  in  arrest  of  Judgment,  Is  fatally  lacking 
in  particularity.     State  v.  Wilcox,  185 — 90. 

Review — ^Scopb  and  Extent. 

Mistake  in  Assuming  Burden  of  Evldenca    A  plaintiff  who  mis- 

28  takenly  frames  his  pleadings  and  fully  tries  his  case  on 
the  assumption  that  he  has  the  burden  of  evidence  to  es- 
tablish a  certain  fact,  may  not  have  the  mistake  corrected 
on  appeal.  So  held  where  plaintiff,  in  an  action  for  assault, 
assumed  the  burden  of  showing  that  defendant  did  not  act 
in  self-defense.    Beck  v.  Scott,  185 — 401. 

Review  De  Novo  on  Part  of  Evidence.    De  novo  hearings  may 

29  not  be  had,  on  appeal  in  equity  causes  Involving  Issues  of 
fact,  unless  all  the  evidence  has  been  properly  preserved 
by  due  certification,  and  is  before  the  court.  The  appellate 
court  will  not,  in  the  absence  of  part  of  the  evidence,  pass 
on  the  materiality  of  the  mutually  Joined  issues,  or  od 
the  materiality  of  the  absent  evidence  bearing  thereon. 
Bear  v.  Sullivan,  185—1381. 

What  Notice  Brings  Up.    An  appeal  '*from  the  judgment  and 

30  decree  entered  in  said  cause  against  the  plaintiffs,**  leaves 
no  part  of  said  judgment  as  the  law  of  the  case  on  appeal 
— ^brings  up  the  decree  in  its  entirety.    Feddersen  v.  Mat- 

thlesen,  185 — 183. 
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Bbview — Who  May  Allbgu  Error. 

Beoeption  of  EYidence— AdmiBslon  without  ObJectloxL    A  party 
31    may  not  sit  by  and  allow  evidence  to  be  received  without 

objection  and  thereafter  have  it  stricken  on  motion.    Omaha 

Bev.  Co.  V.  Temp  Brew  Co.,  185—1189. 

Bbview — ^Presumptions. 

Exclusion  of  Evidence — Necessity  to  Disclose  Purpose.    Counsel 

82    need  not  formally  state  Just  what  he  expects  to  show  by 

his  excluded  questions,  when  the  same  may  be  reasonably 

Inferred  from  the  form  of  the   questions,  judged  in  the 

light  of  the  entire  record.    Yocum  v.  Husted,  185 — 119. 

Disregarding  Incompetent  Evidence.    On  an  appeal,  it  will  be 

33  presumed  that  the  trial  court,  in  making  its  findings,  con- 
sidered evidence  only  so  far  as  the  same  was  material  and 
competent.    In  re  Estate  of  Newton,  185 — 1223. 

Disregard  of  Incompetent  Evidence.    Where,  in  an  equity  case, 

34  objections  were  made  by  both  parties  to  the  introduction 
of  evidence,  but  th  court  did  not  rule  thereon  at  the  time, 
nor  were  such  rulings  demanded  or  entered  at  the  close 
of  the  trial,  the  Supreme  Court  will  presume  that  the  trial 
court,  in  reaching  Its  conclusion  upon  the  merits  of  the 
case,  considered  only  that  portion  of  the  evidence  that 
was  competent  and  material.  Baadte  v.  Walgenbach,  185 — 
773. 

Review — Questions  op  Pact,  Verdicts,  and  Findings. 

Ezclnsion  of  Evidence — ^Prejudicial  Error.    Where  evidence  was 

85    excluded  which  was  admissible,  and  the  court,  which  tried 

the  case  without  a  jury,  based  its  finding  in  part  upon  the 

absence  of  such  evidence,  its  exclusion  held  prejudicial  error. 

Stevens  v.  Peoples  Sav.  Bank,  185 — 619. 

Trial  to  Court— Pinding  Has  Effect  of  Verdict.    The  finding  of 
36    the  trial  court  has  the  weight  of  a  verdict  of  the  jury.    In  re 
Estate  of  Newton,  185 — 1223. 
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Trial  to  Oourtr- Finding  Has  Bilect  of  Verdict    In  a  case  tried 

37  to  the  court  without  a  Jury,  its  findings  have  the  effect  of  a 
verdict.    Highland  v.  Iowa  L.  Ins.  Co.,  185 — 1001. 

Conflicting  Evidence.    Weight  must  always  be  given,  on  appeal 

38  from  decree  canceling  conveyance  on  ground  of  mental  in- 
capacity, to  the  findings  of  the  lower  court,  on  conflicting 
evidence.    Taggart  v.  Burgin,  185 — 937. 

Sufficiency  of  Evidence— Inadequate  Award  of  ArbitraUns.    In 

39  an  action  for  insurance  from  loss  by  lightning,  with  defense 
of  award  by  accord  and  satisfaction,  evidence  held  sufDcient 
to  support  flnding  of  trial  court  that  damages  to  the  plaster 
of  the  building  were  in  the  sum  of  |850,  and  that  an  award 
of  arbitrators  of  $150  damages  to  the  whole  building  wsf 
grossly  inadequate.  Principle  recognized  that,  although 
every  presumption  will  be  indulged  in  favor  of  the  award, 
on  trial  of  a  question  on  the  law  side,  where  the  issue  is 
properly  before  the  court,  its  findings  have  the  effect  of 
a  verdict  of  the  jury,  and  every  reasonable  presumption 
is  indulged  for  the  action  of  the  trial  court  thereon;  and 
that,  on  review,  the  Supreme  Court  cannot  disturb  the  ac- 
tion of  the  trial  court  below  unless  it  can  be  said,  as  a 
matter  of  law,  that  the  flnding  of  the  trial  court  lacks 
such  support  as  the  laws  of  evidence  demand.  Turner  v. 
Hartford  F.  Ins.  Co.,  185—3363. 

Applicability  to  Evidence.    A  flnding  of  the  court  that  the  ap- 

40  praisers,  in  arriving  at  award,  did  not  take  into  considera- 
tion the  condition  of  plastering,  followed  by  the  further 
statement  that  they  made  the  award  on  the  theory  that 
lightning  had  nothing  to  do  with  the  condition  of  the  plas- 
tering, is  not  a  finding  that  they  failed  to  investigate  the 
condition  of  the  plastering,  but  rather  that,  on  some  con- 
sideration, they  found  that  the  condition  of  the  plaster  was 
not  due  to  lightning.  Turner  v.  Hartford  F.  Ins.  Co..  185— 
1363. 

Trial  De  Novo— Influence  of  Finding  of  Trial  Court.    On  trial 

41  of  a  case  de  novo  in  the  Supreme  Court  on  conflicting  evi- 
dence, weight  must,  of  necessity,  be  given  to  the  finding  of 

«  the  trial  court,  in  determining  the  credibility  of  witnesses. 

Pyle  V.  Stone,  185—785. 
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Harmi^bss  Error.  '^  ^ 

InBtruction  Favorable  to  Appellant.    Where  the  time  corn  was 

42  to  be  delivered,  under  a  contract  for  sale,  was  a  question  for 
the  Jury,  and  both  parties  had  testified  as  to  an  offer  of  com- 
promise, an  instruction  that  the  oflTer  of  compromise  was 
not  an  admission  of  indebtedness,  and  was  only  to  be  con- 
sidered as  bearing  upon  the  contract  with  respect  to  de- 
livery, was  favorable  to  the  appellant,  and  was  harmless 
error,  of  which  he  cannot  complain.  Reimer  v.  Swingle, 
185—1111. 

Instructions — ^Vital     Omission — Overwhelming     Testimony.    One 

43  may  not  contend  for  harmless  error  by  reason  of  the  great 
array  of  his  testimony,  when  the  error  in  question  consists 
of  a  vital  omission  in  the  Instruction  of  a  proper  guide  to 
the  Jury  in  considering  such  testimony.  So  held  where 
the  court  failed  to  define  the  statutory  and  technical  term 
"properly  insulated,'*  as  applied  to  electric  transmission 
lines.    Wells   v.  Chamberlain.  185—264. 

Proienc«  of  Facta  Justifies  Exclusion  of  Opinion.    Receiving  an 

44  opinion  from  one  party  on  a  certain  matter  and  rejecting 
the  opinion  of  the  other  party  on  the  same  matter  is  harm- 
less error,  when  the  illuminating  facts  bearing  on  the  matter 
in  controversy  are  fully  before  the  jury.  So  held  as  to 
whether  a  party  had  his  team  under  control.  Miller  v.  City 
of  Eldon,  185—307. 

Reception  of  Evidence — ^Damage  to  Building.    Even  if  the  true 

45  rule  of  damages  was  the  cost  of  restoration,  it  was  harm- 
less error  to  permit  witnesses  to  testify  as  to  the  value 
of  the  building  before  and  after  it  was  struck  by  light- 
ning, where  the  difference  in  value  before  and  after  being 
struck  was  not  substantially  different  from  the  cost  of 
restoration,  as  testified  to  by  other  witnesses.  Turner  v. 
Hartford  F.  Ins.  Co.,  18&— 1363. 

Bxdusiou  of  Evidence  as  to   Mental  Pain.    The  jury   having 

46  found,  in  an  action  for  slander,  that  there  was  no  sub- 
stantial injury  to  plaintiff's  reputation,  exclusion  of  evi- 
dence as  to  mental  suffering  was  harmless.  Greenlee  v. 
Coffman,  185—1092. 

Vol.  IS.'i  Ta.— 80 


1410  Index,  Vol.  185. 

Appeal  and  Bbbob  Continued  to  Appbabavci 

OonsoUdfttion  of  Actions.    The  consolidation  of  a  cause  of  ao- 

47  tion  brought  by  an  administrator  to  recover  money,  in 
which  action  an  equitable  defense  was  set  up,  and  wlia« 
the  administrator  had  no  cause  of  action,  with  an  action 
by  heirs,  asking  that  a  deed  given  by  decedent  be  set  aside, 
held  not  prejudicial  error.  Baadte  v.  Walgenbach,  185— 
773. 

Bight  to  Directed  Verdict.    Where  one  was.  under  the  lasneB. 

48  entitled  to  a  directed  verdict  in  his  favor,  and  secured  a 
verdict  from  the  jury,  error  in  instructions  held  nonpreju- 
dicial.   Mulroney  Mfg.  Co.  v.  Weeks,  185—714.  ' 

Bight  to  Peremptory  Instruction.    Where  the  trial  court  could 

49  have  peremptorily  instructed  the  jury  that  the  plaintiff 
was  entitled  to  recover,  errors  in  the  instructions  in  not 
defining  the  issues  were  without  prejudice  to  the  defend- 
ant   Monoghan  v.  Bowers,  185 — 708. 

BBVIEW — SUBSBQUBNT  APPEALS. 

Law  of  the  Case — Subsequent  Ttlsl.    The  rule  that  whatever  was 

50  decided  on  the  prior  appeal  is  the  law  of  the  case  on  the 
subsequent  trial,  in  no  way  affects  matters  first  put  in  issue 
subsequent  to  the  remand.  Ney  v.  Eastern  Iowa  Tel.  Co.,  1^ 
—610. 

Bbvbbsal. 

Proceedings  after  Beversal.    A  reversal  for  directing  a  verdict 

51  decides  only  that  appellant  has  at  least  a  case  for  the  jury, 
and  does  not  decide  that  either  party  has  or  has  not  a 
case,  as  a  matter  of  law.  Ney  v.  Eastern  Iowa  Tel.  Oo^ 
185—610. 

APPEARANCE. 

Procedure  under  Special  Appearance.    A  special  appearance  tor 

1    the  purpose  of  attacking  the  jurisdiction  of  the  court  may 

be  made  through  the  medium  of  a  motion,  duly  supported 

by  affidavits,  to  quash  the  service.    State  v.  Bitter  Root 

Val.  Ir.  Co.,  185—60. 
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Wbo    May   Make    Special   Appearance.    A  foreign  corporation 

2    whicli  has  not  taken  out  a  permit  to  do  business  in  this 

state  may  make  special  appearance  in  order  to  plead  to  the 

Jurisdiction   of   the   court.     (See    Sec.    1638,   Code,    1897.) 

State  V.  Bitter  Root  Val.  Ir.  Co.,  185—60. 


What  Oonstitates  General  Appearance.  One  who  enters  a  ape- 
8  cial  appearance,  in  order  to  attack  the  jurisdiction  of  the 
court,  will  not  necessarily  be  held  to  have  abandoned  hia 
special  appearance  and  to  have  made  a  general  appearance, 
by  the  fact  that  he  makes  an  allegation  which  apparently 
goes  to  the  Tnerits  of  the  action.  State  v.  Bitter  Root  Val. 
Ir.  Co.,  18&— 60. 

ARBITRATION  AMD  AWARD. 

Submission— Notice  of  Meetings — ^Introduction  of  Evidence.    Un- 

1  der  an  agreement  to  submit  to  arbitrators  the  question  as 
to  the  damage  done  under  an  insurance  policy,  under  the  pro- 
vision that  they  should  appraise  and  ascertain  the  actual 
cash  value  of  loss  by  lightning,  there  was  nothing  involved 
but  their  personal  investigation,  and  the  parties  were  not 
entitled  to  notice  of  meeting,  or  to  an  opportunity  to  present 
evidence,  nor  were  the  arbitrators  bound  to  hear  evidence. 
Turner  v.  Hartford  F.  Ins.  Co.,  185 — 1363. 

Setting  Aside— Jnxisdiction  of  Court — Gross  Mistake.    The  award 

2  of  arbitrators  should  not  be  set  aside  because  the  arbitrators 
ignored  evidence  or  erred  in  honest  judgment,  or  because 
the  award  found  lacked  sufficient  evidence  to  support  it; 
but  gross  mistake,  strongly  proved,  will  avoid  an  award  of 
arbitrators,  and  this  avoidance  does  not  depend  upon  show- 
ing mistakes  to  the  arbitrators  on  a  rehearing  before  them, 
but  can  be  found  by  the  court.  Turner  v.  Hartford  F.  Ins. 
Co.,  18&— 1363. 

Setting  Aslde-^jnrisdiction  of  Court— Gross  Inadequacy- Partisan 

3  Arbitrators.  A  clearly  proven  gross  inadequacy  ordinarily 
gives  power  to  the  court  to  disregard  the  award  of  arbi- 
trators, there  being  a  presumption  that  the  arbitrators  were 
partisan;  and  it  can  be  set  aside  for  partiality.  Turner  v. 
Hartford  F.  Ins.  Co.,  185 — 1363. 
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ASSAULT  AND  BATTERY. 

Injury  from  Fright.    A  simple  assault  is  actionable  (a)   when 

1  willfully  committed,  (b)  when  accompanied  by  violent  con- 
duct evincing  an  intention  to  carry  the  assault  to  the  point 
of  a  battery,  and  (c)  when  some  physical  injury  results,  even 
from  fright  only,  to  the  one  assaulted.  Holdorf  v.  Holdorf, 
185—838. 

Great  Bodily  Injury.    Assault  with  intent  to  inflict  great  bodily 

2  injury  cannot  be  charged,  unless  the  pleader  in  some  man- 
ner specifically  charges  that  the  assault  was  made  with  the 
intent  to  inflict  such  an  injury.     State  v.  Steinke,  185 — 481. 

Permlssihle  Force.    "No  niore  force  than  a  reasonably  prudent 

3  man  under  the  circumstances  would  think  necessary/'  and 
"only  such  fojce  as  reasonably  appears  to  defendant  to  be 
necessary,"  are  practically  identical  in  meaning.  Beck  v. 
Scott,  185—401. 

Offensive  Language  as  Justification.    Offensive  language  will  not 

4  justify  an  assault.     Beck  v.  Scott,  185 — 401. 

ASSIGNMENTS. 

Land  Purchase  Contracts.    A  contract  for  the  purchase  of  land 
on  monthly  payments  is  assignable.     Bull  v.  Weisbrod,  185 — 

318. 

ATTORNEY  AND  CLIENT.     8ee  Appeal  and  Error,  13. 

Employment  of  Attorney — ^Batidcation  by  Making  Ezpenditnres 
1  in  Suit.  After  the  board  of  directors  knew  that  an  attorney 
was  rendering  services  in  a  suit  purported  to  be  brought 
for  the  company,  said  board  authorized  a  director  to  investi- 
gate and  pay  for  services  of  a  stenographer  furnished  in 
said  suit,  and  payment  was  made  by  the  directors  to  said 
stenographer.  Held  to  make  a  question  for  the  Jury,  in 
suit  by  attorney  to  recover  against  company  for  services, 
as  to  whether  his  employment  had  been  ratified.  Ney  v. 
Eastern    Iowa   Tel.   Co.,    185—610. 
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EmplOTiiieiit  of  Attorney— Kotice  to  Diaoontlnuo  Appoal  m  Ad- 

2  mission  of  Autliority  to  Act.  The  serving  of  notice  on  an 
attorney  to  discontinue  an  appeal  perfected  by  him  in  ac- 
tion purporting  to  be  brought  for  the  company  held  to  make 
a  question  for  the  jury,  in  suit  by  attorney  to  recover  against 
the  company  for  services,  as  to  whether  It  was  an  admis- 
sion that  he  had  authority  to  act.  Ney  v^  Eastern  Iowa 
Tel.  Co.,  185—610. 

Bmployment  of  Attorney— Records — ^Bvidence.    Employment  of 

3  attorney  can  be  shown  to  have  been  authorized  by  the  board 
of  directors,  by  evidence  other  than  a  recorded  resolution  of 
said  board.    Ney  v.  Eastern  Iowa  Tel.  Co.,  185 — 610. 

BANKBXTPTOY. 

Liens  Not  Affected  by  Discharge.    Bona-flde  mortgage  liens  which 

1  antedate  the  filing  of  a  petition  in  bankruptcy  by  four 
months  are  not  aftected  by  a  discharge  in  bankruptcy. 
Bisby  v.  Walker,  185—743. 

Liens  and  Priorities— -Unrecorded  Conditional  Bales.    An  assignee 

2  or  trustee  is  not  a  purchaser,  within  Sec.  2906,  Code,  1897, 
providing  that,  to  be  valid  against  execution  and  attaching 
creditors  and  purchasers  without  notice,  conditional  sales 
contracts  must  be  recorded;  and  the  claim  of  a  vendor  under 

-  an  unrecorded  conditional  sales  contract  is  superior  to  that 
of  the  assignee,  or  the  trustee  in  bankruptcy,  both  under  the 
state  law  and  the  Federal  Bankruptcy  Act  American 
Laund.  Mach.  Co.  v.  Everybody's  laundry,  185 — 760. 


Liens  and  Priorities— Conditional  Sales— Notice  of  Trustee  ftom 

3  Sehednlea  Where  the  bankrupt,  in  his  schedules  filed,  listed 
property  a&  being  secured  by  conditional  sale  contract,  a 
trustee  thereafter  appointed  could  not  be  heard  to  profess 
ignorance  or  assert  a  claim  superior  to  the  contract  be- 
cause of  the  absence  of  actual  or  constructive  notice  of  the 
contract.  American  Laund.  Mach.  Co.  v.  Everybody's  Laun- 
dry. 186—760. 

Ownership  of  Property — Securing  Ooods  by  False  Pretenses— Be* 

4  scission  of  Sale.  The  seller  of  goods  to  an  insolvent  buyer 
who    obtained    possession    of   the   same    by   giving  a   false 
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check  has  the  right,  upon  nonpayment  of  the  check,  to  re- 
scind the  sale  and  recover  the  goods,  and  can  enforce  such 
right  against  the  buyer's  trustee  in  bankruptcy;  and  a  de- 
mand upon  buyer's  assignee  for  benefit  of  creditors,  who 
was  a  former  employee  of  the  buyer's,  held  a  sufficient 
election  to  rescind;  and  such  a  recovery  does  not  work  a 
preference  under  the  Bankruptcy  Act.  Mulroney  Mfg.  Go. 
V.  Weeks,  185—714. 


BANKS  ADD  BANXINO.     See  Parties,  3. 

Deposits— Bight  of  Bank  to  Offset  Indebtedness— General  Deposit. 
A  bank  holding  a  matured  indebtedness  due  it  from  a  de- 
positor has  the  right  to  offset  its  indebtedness  against  the 
balance  due  the  depositor;  and  where  the  bank  did  not  know 
that  a  deposit  was  made  for  the  purpose  of  paying  a  check, 
to  be  drawn  later,  to  pay  for  autemobiles,  the  deposit  was 
general,  and  not  special,  and  the  bank  had  a  right  to  offset 
its  matured  indebtedness  against  such  deposit.  Porter  Auto 
Co.  V.  First  Nat.  Bank,  185—844. 

BA8TABDS. 

Paternity— Declarations  of  Putative  Father.  The  reception,  with- 
out objection,  in  a  will  contest,  of  declarations  of  a  testator 
at  the  time  of  executing  his  will,  to  the  effect  that  he  had 
doubts  whether  he  was  the  father  of  one  who  was  ignored 
in  the  will,  presents  no  issue  on  the  paternity  of  such  per- 
son, when  such  paternity  was,  at  the  trial  in  question,  fully 
conceded.    In  re  Estate  of  Osborn,  185 — 1307. 

BILLS  AND  NOTES.  See  Abatement  and  RimvALy  2; 
Bankruptcy,  4;  Corporations,  4;  Criminal  Law,  1; 
False  Pretenses,  2;  Guaranty;  Intoxicating  Liq- 
uors, 3;  Limitation  of  Actions,  5,  6;  Principal 
AND  Surety,  2. 

Signing  in  Bepresentative  Capacity.    Promissory  note  signers 

1    who  are  acting  solely  in  a  representatiye  capacity,  and 

desire  to  escape  all  personal  liability,  must,  as  to  one  tDhose 
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knowledge  is  Umited  to  what  the  face  of  the  note  reveaU, 
see  to  it  that  the  principal  is  disclosed  by  the  face  of  the 
note.  Held  that  a  signature,  "Trustees  of  the  Second  Chris- 
tian Church,  I.  S.  Ervin,  R.  C.  Moulton,  Chairman,  IL  L. 
Everett,"  personally  bound  the  individual  signers.  Schill- 
ing V.  Ervin,  1^5 — 1. 

jndellnlte  Extension  of  Time  of  Payment.  An  agreement  for 
2  an  extension  of  time  of  payment  of  a  matured  promissory 
note  until  the  happening  of  a  specified  contingency  may  not, 
when  the  contingency  is  discovered  to  be  wholly  uncertain, 
be  construed  into  an  agreement  for  an  extension  "for  a  rea- 
sonable time."  GkKMlman  Mfg.  Co.  v.  Mammoth  V.  C.  Co., 
185—253. 

B0Uin>ABIE8. 

Navigable  WatenH-HighrWater  ICark.    The  boundary  line  of 

1  property  bordering  on  a  navigable  river  is  the  high-water 
mark  of  the  river.    BiUick  v.  Davidson,  185 — 801. 

Acquiescence  —  KonrAppUcabillty  to  Public.     The  doctrine  of 

2  acquiescence  may  not  be  invoked  against  the  public.  Her- 
rick  V.  Moore,  186—828. 

BB0KEB8. 

Compensation  and  Lien— Finding  Purchaser  on  Stated  Terms.    A 

1  broker  employed  to  find  a  purchaser  on  stated  terms  must, 
in  order  to  earn  his  commission,  where  no  sale  is  made, 
(a)  take  from  his  proposed  purchaser  a  binding  obligation 
to  buy  on  such  stated  terms,  or  (b)  bring  the  proposed 
purchaser  and  owner  together,  or  into  such  relation  with 
each  other  that  the  oumer  can  exact  such  binding  obliga- 
tion.    Sanden   ft  Huso  v.   Ausenhus,   185 — 389. 

Compensation  and  Lien — Sale  on  Terms  Diif erent  ftom  Those  Bx- 

2  acted  of  Broker.  A  broker  whose  sole  authority  is  to  find 
a  purchaser  on  definitely  stated  terms  may  not  recover 
a  commission  for  finding  a  purchaser  to  whom  the  property 
is  in  good  faith  sold,  on  terms  materially  different  from 
those  specified  in  the  broker's  contract.  Sanden  ft  Huso  v. 
Ausenhus,  185 — 389. 
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Oompensation  and  Iiien— Burden  of  Proof  as  to  Frandnlent  Bale. 

3  A  broker  has  the  burden  to  show  that  the  seller,  in  order 
to  avoid  the  payment  of  a  commission,  fraudulently  sold 
the  property  to  the  purchaser  whom  the  broker  produced, 
on  terms  materially  different  from  those  exacted  of  the 
broker.    Sanden  ft  Huso  v.  Ausenhus,  185 — 389. 

Duties  of  Brokers — Bad  Faith  of  Agent.    An  agent  who  was 

4  employed  by  the  owner  of  a  moving  picture  machine,  and 
who,  by  his  false  statements,  induced  the  purchaser  found 
by  the  owner  to  abandon  the  deal  which  would  otherwise 
have  been  made,  is  liable  for  any  damages  resulting  there- 
from to  the  owner.    Zeck  v.  Bowers,  186—1267. 

Duties  of  Brokers — ^Prevention  of  Sale— Slander  of  Title— Idllee. 

5  Where  an  agent  employed  to  find  a  buyer  for  a  moving 
picture  machine  is  sued  by  the  owner  on  the  alleged  gronnds 
that  the  agent  prevented  a  sale  to  a  purchaser,  by  false 
statements  that  the  owner  was  not  able  to  give  the  pur- 
chaser a  good  title,  it  is  immaterial  whether  the  agent  was 
actuated  by  malice,  or  whether  the  alleged  false  represen- 
tations would  be  technically  suiBcient  to  sustain  an  action 
for  slander  of  title.    Zeck  v.  Bowers,  186 — 1267. 

CABBIERS.     See  Contracts,  13. 

Carriage  of  Goods. 

Facilities  Furnished  —  Discriminations  —  Allowing  T7se  of  Spur 

1  Track  by  Shipper.  Where  a  railway  company  has  con- 
structed a  spur  track  for  the  convenience  of  shippers,  it 
cannot  grant  to  a  particular  shipper,  as  against  other  ship- 
pers, the  exclusive  right  to  use  such  track,  as  the  same 
would  be  in  violation  of  Section  2126,  Code  Supp.,  1913,  for- 
bidding discriminations;  and  such  a  contract,  when  made, 
is  void.  Northern  Orav.  Go.  v.  Muscatine,  N.  ft  S.  R.  Co., 
185—1259. 

Furnishing  of  Bquipment — Special  Contracts — Cooperage  of  Can. 

2  Where  there  were  no  provisions  for  coopering  of  cars  in 
the  tariff  schedule  tiled  by  a  carrier  relating  to  intrastate 
shipments,   and   said   schedule  did  provide  that   "suitable 
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boards  will  be  furnished  at  all  loading  stations  for  use  in 
coopering  cars/'  a  shipper  could  not  recover  for  labor  per- 
formed and  nails  furnished  which  were  reasonably  necesBary 
to  put  cars  in  condition  to  transport  sand  and  gravel; 
for,  while  it  is  the  duty  of  the  carrier  to  furnish  suitable 
cars,  under  Section  2116,  Code  Supp.,  1913,  the  statute  does 
not  make  the  carrier  liable  for  such  matters,  and  it  is  the 
duty  of  the  shipper,  in  such  a  case,  to  refuse  to  accept  the 
cars;  and  any  allowance  to  the  shipper,  outside  of  that  for 
lumber,  would  be  an  unjust  discrimination,  prohibited  by 
Section  2128,  Code,  1897.  Hawarden  Sand  A  Grav.  Co.  ▼. 
Chicago  k  N.  W.  R.  Co.,  185—1168. 

Carriage  of  Live  Stock. 

Dtlay  by  Initial  Carrier.  In  an  action  by  shipper  for  damage  to 
8  shipment  of  horses,  due  to  delay,  against  the  initial  and 
connecting  carriers,  where  the  negligence  of  the  initial  car- 
rier contributed  to  the  delay,  although  the  greater  part  of 
delay  was  on  the  line  of  the  connecting  carrier,  it  could 
not  be  held,  as  a  matter  of  law,  that  there  was  no  liability 
on  the  part  of  the  Initial  carrier.  Heisel  v.  Miuneapolis  ft 
St.  L.  R.  Co.,  185—885. 

Twenty-Eight  Hour  Law— Evidence.    Where  an  initial  carrier 

4  had  in  its  possession  a  shipment  of  horses  less  than  28 
hours,  it  was  error  to  submit  to  the  Jury,  as  against  it,  the 
issue  of  negligence  in  not  unloading  the  shipment  as  re- 
quired under  the  28-hour  law.  Heisel  v.  Minneapolis  ft  St. 
L.  R.  Co.,  185—885. 

Shipping  Contract — ^With  Reasonable  Dispatch— Evidence.    Where 

5  the  shipping  contract  provided  that  the  carrier  was  not 
required  to  transport  shipment  of  horses  on  any  particular 
train,  or  for  any  particular  market,  or  otherwise  than  with 
reasonable  dispatch,  the  statement  of  the  carrier's  agent 
as  to  the  time  when  the  shipment  would  reach  its  destina- 
tion, not  offered  or  admitted  as  tending  to  show  any  other 
contract,  was  competent  and  material,  as  bearing  upon  the 
question  whether  the  shipment  had  been  carried  toith  rear 
sonabte  dispatch,  and  was  not  inadmissible  as  tending  to 
show   a   promise   of   special   facilities,   or   as   varying  the 
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terms  of  a  written  contract.    Helsel  v.  Minneapolis  ft  St. 
L.  R.  Co.,  185—886. 

Tw«nt7-Elg]it  Hour  I«aw— Duty  Not  Dependent  on  Denuuid  of 

6  Oaxetaker.  The  duty  of  the  carrier  to  unload  a  shipment 
of  live  stock  under  the  28-hour  law  is  not  in  any  way  af- 
fected by  the  fact  that  the  caretaker  with  the  horses  fails 
to  demand  that  they  be  unloaded.  Heiael  v.  Minneapolis 
&  St.  L.  R.  Co.,  185—885. 

Knowledge  of  Time  in  Carriage  over  Other  Line— Oaxrying  with 

7  Due  Dispatch.  Where  the  connecting  carrier,  to  whom  a 
shipment  of  horses  was  transferred  by  an  initial  carrier, 
knew,  at  the  time  of  their  delivery  to  it,  that  the  ship- 
ment had  been  in  the  course  of  carriage  for  24  hours,  it 
should  have  realized  that  reasonable  care  for  the  carriage 
over  the  remainder  of  the  route  required  that  the  car  be 
picked  up  and  forwarded  with  all  due  dispatch.  Heisel  v. 
Minneapolis  ft  St.  1..  R.  Co.,  185—885. 

Delay  in  Shipment — Sufficiency  of  Evidence.    Evidence  reviewed, 

8  and'  held  sufficient  to  sustain  finding  that  delay  of  con- 
necting carrier  was  the  proximate  cause  of  Injury  to  horses, 
in  an  action  for  damages  due  to  delay  in  i^ipment  of  horses. 
Heisel  v.  Minneapolis  ft  St.  L.  R.  Co.,  185 — 885. 

Evidence  of  Damage — Inconsistent  Claims  as  to  Damages.    In  an 

9  action  against  a  railroad  for  damages  to  horses  from  water- 
ing them  prematurely,  held  that  the  evidence  of  the  shipper 
as  to  the  extent  of  damages  was  of  such  an  exaggerated. 
Inconsistent,  and  unsatisfying  nature  that  the  Jury  was 
justified  in  disregarding  it.  Cogley  v.  Chicago,  B.  ft  Q. 
R.  Co.,  185—1080. 

Evidence  of  Damage— Withdrawal — Ouess  and  Conjecture.    An 

10  item  of  damage  to  a  shipment  of  horses  was  properly  with- 
drawn by  the  court,  when  the  only  evidence  in  support  of 
it  was  a  mere  guess.    Cogley  v.  Chicago,  B.  ft  Q.  R.  Co., 

185—1080. 

Evidence  of  Damage — ^Verdict  for  One  Dollar  Equivalent  to  a 

11  Finding  of  No  Damag/e.  In  an  action  by  a  shipper  against 
a  railroad  for  damage  to  a  shipment  of  horses  by  watering 
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them  prematurely  after  unloading,  held  that  a  verdict  for 
one  doiiar  was  the  equivalent  of  a  finding  by  the  Jury  that 
no  aubetantial  damage  had  been  proved,  and  that  it  was 
substantiated  by  the  evidence.  Cogley  v.  Chicago,  B.  A  Q. 
R.  Co.,  185—1080. 

OEKnOSABI. 

Bight  of  Appeal— Bffect.  The  right  of  appeal  from  a  wholly  un- 
authorized proceeding  does  not  exclude  certiorari.  So  held 
where  certiorari  was  held  to  lie  to  review  a  finding  by  a 
board  of  arbitration  under  the  Workmen's  Compensation 
Act,  in  a  case  where  both  employer  and  employee  were  en- 
gaged in  interstate  commerce  at  the  time  of  injury.  Des 
Moines  U.  R.  Co.,  v.  Funk,  185—330. 

OONBPntAOT. 

Oiv^  Liability — ^Evidence.  On  a  charge  that,  at  the  funeral  of 
plaintifTs  husband,  the  defendants  conspired  to  accuse  plain- 
tiff of  having  caused  the  death  of  deceased  by  criminal 
means,  evidence  is  admissible  to  show  that  such  accusa- 
tion was  made;  that  said  accusation  was  made  by  all,  or 
by  certain  of  the  defendants;  that  defendants  requested 
that  public  ofiicials  be  consulted,  prior  to  going  on  with 
the  funeral;  and  that  such  officials  were  consulted,  etc.  Yo- 
cum  V.  Husted,  185 — 119. 

OONSTITUnONAL  LAW. 

'LSGISLATIVB  PrOCBBDINGS. 

Title  of  Act — Bnfflciency.    The  title  to  the  act  which  enacted 

1  Section  2421-b,  Code  Suppl.  Supp.,  1915,  relating  to^the  record 
to  be  kept  by  common  carriers  in  re  shipment  of  intoxi- 
cating liquors,  is  held  to  amply  meet  all  constitutional  re- 
quirements.   Stajcar  v.  Dickinson,  185—49. 

Legislative  Department. 

llsadatory  Puryosss  ■  liSgialsture  Most  Obey.    The  provisions 

2  of  the  Iowa  Constitution  are  mandatory  and  binding  upon 
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the  state  legislature,  which  Is  but  one  of  the  agencies  of 
the  government.    Taft  Co.  y.  Alber,  185^1069. 

PBR80NAL,  Civil,  and  Political  Biohtb. 

Taxation— Cigarette  Law.    The  provisions  of  Section  5007,  Code, 

3  1897,  providing  for  the  assessment  of  a  tax  of  %Z0O  againat 
persons  selling  cigarettes,  and  places  where  cigarettes  are 
sold,  are  not  for  the  purpose  of  securing  revenue,  but  to 
aid  in  the  enforcement  of  the  inhibitions  of  Section  6006, 
Code,  1897,  against  such  illegal  traffic,  and  therefore  do 
not  violate  Article  7,  Section  7,  of  the  Constitution  of  Iowa. 
Taft  Co.  v.  Alber,  185—1069. 

Equal  PROTBcnoN  of  Law. 

Olassiflcations — Anti-Tipping   Law.    Section    5028-u,    Code    Sup- 

4  plemental  Supplement,  1915,  is  void  as*  applied  to  an  em- 
ployee of  a  barber  shop,  being  in  violation  of  Article  1. 
Section  6,  of  the  Constitution  of  Iowa,  prohibiting  the  grant- 
ing of  special  privileges  and  Immunities;  as,  under  the 
said  law,  the  employee  is  prohibited  from  accepting  or 
soliciting  a  tip,  but  his  employer,  engaged  in  the  same  ser- 
vices, is  not  prohibited  from  doing  so,  there  being  nothing 
in  the  situation  of  such  an  employer  to  Justify  discrim- 
ination in  his  favor,  when  engaged  in  the  same  pursuit  as 
the  employee.    Dunahoo  v.  Huber,  185 — 753. 

OOITESAOTS.  Bee  Assign  mbntb;  Bankruptcy,  2,  3; 
Customs  and  Usagbs;  Debds^  15;  Drains,  1,  2;  ^- 
uiTY ;  Estoppel,  5 ;  Evidence,  2,  3,  6 ;  Frauds,  Stat- 
ute OF,  2;  Guardian  and  Ward,  3-7;  MASirat  and 
Servant,  8;  Municipal  Corporations,  4;  Principal 
AND  Agent,  2,  3,  8;  Sales,  3,  12;  Taxation,  3,  4; 
Vendor  and  Purchaser;  Wills,  4. 

Mutuality. 

Mutuality  Not  Destroyed  by  Privileges  to  One  Party.     Contracts 
1    are  not  deprived  of  mutuality  simply  because  one  party 
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thereto  is  granted  privileges  not  given  to  the  other,  as  their 
obligations  need  not  be  mutual.  Neola  Elev.  Co.  v.  Kruclc- 
man,  185 — 1264. 

('ONSIDERATIOX. 

Bztension  of  Time  of  Pasrment.    Consideration  for  agreement 

2  to  forbear,  for  a  stated  time,  suit  on  a  note,  is  shown  when 
it  appears  that  the  maimer  obligated  himself  to  incur,  and 
did  incur,  added  expense  in  carrying  out  the  terms  of  the 
agreement.  Goodman  Mfg.  Co.  v.  Mammoth  V.  C.  Co.,  185 — 
253. 

Forbearing  Suit  on  Note.    The  relinquishment,  by  the  maker 

3  of  a  note,  of  a  good-faith  asserted  claim  of  invalidity  in 
the  note,  in  return  for  an  agreement  by  the  payee  to  for- 
bear suit  on  the  note  for  a  stated  time,  is  supported  by  a 
sufficient  consideration.  So  held  where  the  invalidity  was  on 
the  point  that  the  president  of  a  corporation  executed  the 
note  without  authority.  Goodman  Mfg.  Co.  v.  Mammoth  V. 
C.  Co.,  185—253. 

Oontracts  with  Promoter — ^Acc^ance  of  Check.    Where  a  com- 

4  pany  purchased  from  a  promoter  a  packing  plant,  and, 
under  the  agreement,  delivered  a  check  for  a  cash  pay- 
ment, to  be  paid  under  the  contract  to  the  promoter,  which 
was  the  same  as  was  to  be  received  by  the  selling  com- 
pany, and  the  said  check  was  thereafter  delivered  to  the 
seller  under  its  agreement  of  sale  to  the  promoter,  the  ac- 
ceptance of  the  check  by  the  seller  was  based  upon  con- 
sideration.   Arney  v.  Brlttain  ft  Co.,  185 — 1114, 

Lbqauty  op  Objbct  and  Consideration. 

CkMiflidtfatioii— Mutuality.  An  agreement  in  writing,  by  the 
6  terms  of  which  one  party  buys  and  the  other  sells 
a  definite  quantity  of  corn,  to  be  delivered  at  a  certain 
place  before  a  specific  date,  signed  by  the  parties  to  be 
bound,  is  supported  by  a  good  consideration,  and  is  not 
void  for  want  of  mutuality.  Neola  Elev.  Co.  v.  Kruckmaa. 
1S5— 1264. 
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Bestralnt  af  Trade— ABsignabUity.    An  agreement,  in  part  con- 

6  sideration  for  the  sale  of  a  business,  that  the  vendor  will 
not,  for  a  stated  time,  enter  into  business  in  the  same  local- 
ity, in  competition  with  the  vendee,  is  incident  to  the  prop- 
erty and  buainess  sold,  and  is  assignable  by  the  vendee, 
along  with  a  re-sale  of  the  business,  and  is  enforcible  by 
such  latter  assignee.    Sickles  v.  I^uman,  185 — 37. 

Restraint  of  Trade,  Etc.    An  agreement  by  a  physician  not  to 

7  practice  his  "profession  for  ten  years  in  a  named  county  is 
not  legally  objectionable,  either  as  to  the  element  of  time 
or  territory,  or  because  of  the  fact  that  no  tangible  prop- 
erty is  in  any  wise  covered  by  the  contract.  Rowe  v.  Toon. 
185—848. 

Construction  and  OrERATioN. 

Indefinite  Extensions  of  Time  of  Payment.    A  contract,  though 

8  on  adequate  consideration,  for  an  extension,  to  an  indefi- 
nite and  uncertain  date^  of  the  time  of  payment  of  a  matured 
obligation  is  non-enforcible.  Goodman  Mfg.  Co.  v.  Mam- 
moth V.  C.  Co.,  185—253. 

Agreed  Interpreter  of  Contract.    Parties  may  validly  agree  that 

9  a  named  party  shall  interpret  the  intent  and  meaning  of  a 
contract,  and  in  such  case,  the  interpreter's  bona-flde  de- 
cision, confirmed  by  the  parties,  is  beyond  recall.  Nishna- 
botna  Drain.  Dist.  v.  Iowa  Cons.  Co.,  185 — 368. 

Equitable  Reduction  of  Contract  Right.    The  right  of  a  leasee  of 

10  land  to  receive  from  the  lessor's  estate  the  value  of  per- 
manent improvements  placed  on  the  land  by  lessee,  pro- 
vided lessee  is  not  made  a  devisee  of  the  land  by  lessor,  may 
not  be  reduced  because  lessee  is  made  such  devisee  of  other 
lands  of  lessor,  but  will  be  equitably  reduced  in  case  lessee 
becomes  a  devisee  of  part  of  the  leased  land, — ^a  ratable 
reduction  which  will  not  necessarily  be  in  the  proportion 
that  the  acreage  devised  bears  to  the  acreage  leased.  Pam- 
ham  V.  Weeks,  185—455. 

Combined  Contract  of  Sale  and  Lease.    A  contract  in  the  dual 

11  form  of  a  contract  (1)  of  sale  of  lands,  and  (2)  of  a  lease 
of  the  premises  at  a  stipulated  rental  per  month,  will  be 
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construed  as  applying  the  rent  payments  to  the  purchase 
price,  when  such  is  the  purpose  of  the  contract  when  con- 
strued as  a  whole.    Hildenbrand  v.  Curtis,  185 — 430. 

Bale  hy  CtouncUnian  to  Oity— Becovery  for  Value  of  Ooods.  Where 

12  the  councilnian  of  a  city  voted  to  purchase  merchandise  from 
a  company  in  which  he  was  a  stockholder,  director,  and  man- 
ager, the  contract  was  contrary  to  public  policy,  under  Sec- 
tion 668,  Subdiv.  14,  Code  Supp.,  1913;  but  held,  there  being 
no  fraud  or  concealment  in  the  sale,  that  the  company 
could  recover  the  actual  value  of  the  merchandise  from  the 
city.    Town  of  Hartley  v.  Floete  Lbr.  Co.,  185—861. 

Violation  of  Statute.    Contracts  which  contemplate  and  fequire 

13  a  violation  of  statute  law  are  absolutely  void.  So  held  as 
to  a  bill  of  lading  covering  a  prohibited  shipment  of  intox- 
icating liquors  for  the  private  consumption  of  the  consignee. 
Stajcar  v.  Dickinson,  185 — 49. 

Modification  and  Mbroer. 

Oral  TMofWtd  by  Written  Contract.    An  oral  contract  of  sale 

14  of  a  certain  subject-matter  is  wholly  merged  by  a  subse- 
quent written  contract  of  sale  of  the  same  subject-matter, 
and  such  merger  excludes  all  oral  evidence  of  such  former 
contract.    Farmers  Blev.  Co.  v.  Reddix,  185 — 425. 

Performance  or  Breach. 

Forfeitable  Land  Ck>ntracts.    Forfeitures  of  land  contracts  for 

15  breach  of  contract  conditions  must  be  worked  out  through 
the  30-day  notice  provided  by  Sec.  4299,  Code  Supp.,  1913. 
Bull  V.  Weisbrod.  185--318. 

Forfeiture— Inconsistent  Conduct.    A  party  to  a  contract  may 

16  not  demand  and  receive  the  amounts  due  under  a  contract, 
and  later,  without  any  change  of  condition  intervening,  claim 
that  the  contract  has  been  forfeited.  Bull  v.  Weisbrod.  185 
—318. 
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Action  for  Breach. 

Services  Not  Payable  in  Money — ^Wrongful  IMBcharge.  One  who 
17  contracts  to  render  personal  service  to  another  during  the 
life  of  such  other,  and  to  receive  for  such  services  a  home 
for  life,  may,  on  breach  of  the  contract,  recover,  in  money, 
the  reasonable  value  of  the  services  rendered.  Scott  v. 
Wilson,  185—464. 

CORPORATIONS.     See  Appearance,  2. 

Capital  Stock,  Etc. 

Stock  Issued  for  Other  than  Money.    Stock  issued  for  property 

1  other  than  money,  and  without  permission  of  the  executive 
council,  is  not  absolutely  null  and  void,  but  voidable  only. 
(See   Sec.   1641-b,  Code  Supp.,   1913.)     Shernaan  v.   Smith* 

185—654. 

Offickrs  and  Agents. 

Authority  of  Bookkeepers,  Etc.    There  is  no  presumption  that 

2  bookkeepers,  assistant  treasurers,  or  cashiers  have  author- 
ity, through  any  act  of  their  own,  and  merely  because  they 
know  that  the  rights  of  the  corporation  have  been  Invaded, 
to  release  the  wrongdoer  from  liability  created  by  such  In- 
vasion.   Garland  Corp.  v.  Waterloo  U  &  T.  Co.,  185—190. 

Officers  De  Facto — Dealings  with  Third  Persons.    Where  a  third 

3  person  in  good  faith  deals  with  a  corporation  through  pur- 
ported officers,  who  are  acting  as  such  openly  and  without 
challenge,  such  officers  will  be  deemed  de  facto  officers,  and 
the  corporation  will  be  bound  by  their  acts  within  tho 
scope  of  the  functions  of  the  office.  Arney  v.  Brittain  it 
Co.,  185—1114. 

Execution  of  Promissory  Notes.    Principle  recognized  that  the 

4  position  of  president  of  a  corporation  does  not,  of  itself, 
carry  authority  to  execute  the  promissory  notes  of  the 
corporation,  even  though  the  president  does  hold  practically 
all  the  corporate  stock.  Goodman  Mfg.  Co.  v.  Mammoth  Y. 
C.  Co.,  185—253. 
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Employmeiit  of  Attorney-^Batification  of  Whole  of  Stipulation 

5  by  Batifying  Part.  Where  a  number  of  the  stockholders  of 
the  corporation  entered  into  a  stipulation  under  which  a 
certain  person  was  to  be  elected  a  director  of  the  company, 
and  a  suit  then  pending  was,  to  be  prosecuted  to  a  termina- 
tion, and  the  employment  of  an  attorney  therein  was  to  con- 
tinue, the  action  of  the  stockholders  of  the  company,  at  a 
meeting  held  thereafter,  in  accepting  part  of  the  stipu- 
lation by  electing  said  director,  held  to  have  ratified  the 
entire  stipulation,  and  constituted  a  ratification  of  the 
employment  of  said  attorney,  and  supplied  any  want  of 
original  authority  in  hi£  employment.  Ney  v.  Eastern  Iowa 
Tel.  Co.,  185—610. 

Employment  of  Attorney— X[nowledge  of  Directors  of  Bendllion 

6  of  Services  as  a  Batiflcatlon.  While  a  corporation  cannot 
be  bound  by  the  individual  knowledge  or  action  of  its 
board  of  directors,  yet  the  failure  of  such  board  to  take 
any  action  disavowing  the  serviceH  of  an  attorney,  in  a 
suit  purporting  to  be  brought  for  the  company,  or  at- 
tempting to  stop  such  litigation,  when  the  board  knew  for 
a  long  time  that  he  was  serving  as  counsel  In  said  suit, 
presents  a  jury  question,  in  suit  brought  against  the  com- 
pany for  his  services,  as  to  whether  his  services  were  ac- 
cepted and  his  employment  ratified.  Ney  v.  Eastern  Iowa 
Tel,  Co.,  185—610. 

Proceedings  of  Directors — Special  Meetings — Notice.    Proceedings 

7  of  the  board  of  directors  at  a  special  meeting,  of  which 
notice  has  been  given,  are  valid  if  all  the  members  are 
present;  and,  when  he  has  once  appeared,  the  departure 
of  one  of  the  members,  who  was  one  of  the  defendants  in 
the  suit  in  which  it  waa  proposed  to  employ  counsel,  would 
not  affect  the  validity  of  the  action  of  the  other  members 
in  employing  such  counsel.  Ney  v.  Eastern  Iowa  Tel.  Co., 
185—610. 

Fiduciary  Relation  In  Purchase  of  Stock.    The  managing  olficer 

8  of  a  corporation  who  buys  a  stockholder's  stock  through  the 
stockholder's  duly  authorized  agent  is  under  no  duty  to 
disclose  to  such  agent  the  financial  condition  of  the  cor- 
poration as  bearing  on  the  value  of  the  stock,  when  the 
knowledgr  of  the  arjent  as  to  the  value  of  the  stock  <«  as 

V«»r..   is.-|  I  A. — 1»(> 
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ample  as  the  knowledge  of  the  officer  who  is  proposing  to 
l)uy,    Birks  v.  McNeill,  185—1123. 

CORPORATB  PeOPBETY. 

Equitable  Ownership  of  Property.  Property  purchased  by  an  offi- 
9  cer  of  a  corporation  in  his  own  name,  with  funds  paid  him 
by  the  corporation  as  compensation  for  official  services,  does 
not  equitably  belong  to  the  corporation,  simply  because  no 
formal  contract  existed  as  to  what  compensation  should  be 
paid  for  such  services.  Schuster  Bros.  v.  Davis  Bros.,  185 — 
143. 

008TS. 


Witness  Fees — ^Taxation — ^Absence  of  Subpoena.    In  the  absence 

1  of  a  clear  showing  in  support  of  the  claim,  courts  will  not 
allow  fees  for  attendance  or  mileage  of  witnesses  who  are 
neither  subpoenaed,  sworn,  nor  examined  on  the  trial.  In 
re  Estate  of  Hulme,   185—1219. 

Witness  Fees — Taxation — Mileage  Outside  State.    The  allowance 

2  of  mileage  fees  to  witness  for  more  than  70  miles  is  dis- 
cretionary with  the  court,  but  any  allowance  must  be  con- 
fined to  the  necessary  and  proper  travel  of  witness  in  the 
state,  as  allowance  without  the  state  would  give  to  the 
statute  extra-territorial  effect.  In  re  Estate  of  Hulme. 
185—1219. 

Cost  of  Transcript.    No  authority  exists  for  the  making  of  a 

3  transcript  of  the  evidence  during  the  trial  and  taxing  the 
cost  thereof  as  costs  in  the  case  and  making  such  cost** 
a  lien  on  the  property  involved.  Hildenbrand  v.  Curtis. 
185—430. 

OOUNTIBS. 

Division  into  Civil  Townships.  It  will  be  presumed  that  a  coun- 
ty has  been  divided  into  civil  townships  by  the  board  of 
supervisors,  as  commanded  by  law.  In  re  Appeal  of  Trus- 
tees, 185 — 434. 
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Evidence. 

other  Offenses  Bearing  on  Intent,  Etc.    On  the  issue  whether 

1  worthless  notes  had  been  negotiated  under  the  pretense 
that  they  were  valuable,  evidence  is  admissible  tending 
to  show  that  accused  had  had  other  notes  of  the  same 
makers,  and  had  negotiated  them  under  circumstances  sim- 
ilar to  the  ones  charged.     State  v.  Waterbury,  186 — 87. 

Trial — Course  and  Conduct  in  General. 

Bight  of  Accused  to  Confront  Witness.    An  accused  who  has  been 

2  confronted  by  a  witness  on  one  trial  may  not,  on  a  retrial, 
when  the  personal  presence  of  the  witness  cannot  be  had, 
successfully  contest  the  introduction  of  a  transcript  of  the 
witness'  testimony.  (Sec.  24&-a,  Code  Supp.,  1913.)  State 
V.  Nagel,  185—1038. 

Conduct  of  Counsel. 

Asking  Objectionable  Questions.    Prejudicial  error  does  not  nee- 

3  essarily  result  from  the  mere  asking  of  an  objectionable 
question,  without  intent  or  purpose  to  insinuate  prejudico 
against  the  accused.     State  v.  Moss,  186 — 168. 

Argument  Aside  Becord.    Argument  reviewed,   as  to  remarks 

4  alleged  to  be  outside  the  record,  and,  in  view  of  the  with- 
drawal of  the  statement,  held  not  to  Justify  a  presump- 
tion of  prejudice.     State  v.  Moss,  185 — 158. 

Non-Prejudicial  Opening  Statement.    It  is  not  reversible  error 

5  for  the  county  attorney  to  assert,  in  his  opening  statement 
in  the  trial  of  a  charge  of  perjury,  that  the  accused  had 
been  indicted  for  a  certain  other  offense  which  was  in- 
volved in  the  transaction  out  of  which  the  perjury  charge 
grew.    State  v.  Nagel,  185 — 1038. 

Improper   Argument   Cured   by   Withdrawal.    An   unwarranted 

6  deduction,  drawn  by  the  county  attorney  in  argument  from 
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what  he  claimed  the  defendant's  attorney  had  said  to  the 
Jury  In  argument,  to  the  effect  that  defendant's  counsel 
knew  that  his  client  was  guilty,  is  non-prejudicial  when 
it  appears  that  the  unwarranted  statement  was  promptly 
condemned  by  the  court  and  promptly  withdrawn  by  the 
county  attorney.     State  v.  Nagel,  185 — 1038. 

Instructions. 

Curing  Brror.    The  full  withdrawal  of  non-inflammatory  test!- 

7  mony,  followed  by  ample  admonition  to  the  Jury  to  wholly 
disregard  the  same,  cures  any  error  in  its  original  recep- 
tion,    btate  V.   Brennan,   185—73. 

Oral  Instructions.    Evidence  may  be  withdrawn  from  the  jury 

8  by  an  oral  instruction, — even  when  given  during  the  de- 
liberations of  the  Jury.    State  v.  Brennan,  185 — 73. 

Circnmstantial  Eridence.    It  is   not  necessarily  error  for  the 

9  court  to  tell  the  Jury  that  guilt  is  generally  shown  by  cir- 
cumstantial evidence.  Instruction  reviewed,  and  held  not 
to  disparage  defendant's  direct  denial  of  guilt.  State  v. 
Moss,  185-— 158. 

Appbal. 

Suspicion  Only.    No  verdict  of  guilt  will  be  permitted  to  rest 

10  solely  on  a  conjecture  of  guilt.    State  v.  Taylor,  185—82. 

First  Objection  on  Appeal.    Objection  to  part  of  an  opening 

11  statement  cannot  be  made  for  the  first  time  on  appeal. 
State  v.  Killgren,  185—791. 

Remarks  of  Counsel— Failure  to  Prove  Claims  Made  in  Openiiig 

12  Statement.  Failure  of  the  State  to  prove  the  claim  made 
in  good  faith  by  the  county  attorney  in  his  opening  state- 
ment to  the  jury,  that  the  State  expected  to  prove  that  the 
defendant  had  in  his  possession  liquor,  a  few  days  before  the 
sale  for  which  he  was  on  trial,  did  not  constitute  re- 
versfhle  error.     State  v.  Killgren,  186—791. 
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Vtrdicti  Xnumstained  by  Evidence.    Verdicts  in  criminal  caseB, 

13    even  though  having  some  support  in  the  evidence,  will  be 

reversed  if  they  are  clearly  against  the  clear  weight  of  the 

evidence,  the  Judgment  of  the  trial  court  tp  the  contrary 

notwithstanding.    State  v.  Carson,  186 — 568. 

OUBTOMS  AND  USAGES. 

Ck>ntradietion  of  Contract.  Contracts  may  not  be  contradicted 
by  evidence  of  a  custom.  Cavers  Blev.  Co.  v.  Droge  Elev. 
Co.,  185—1075. 

DAHAGBS.     See  Abatbmbnt  and  Revival;  Intbrest;  In- 
toxicating Liquors^  1 ;  Sales^  6. 

Exemplary  Damages— Non-Absolute  Bight.    Recovery   of  exem- 

1  plary  damages  is  a  matter  of  grace,  not  of  absolute  right 
Strickletf  v.  Pearson  Cons.  Co.,  185 — 95. 

Sei'Tiees  Sendered  by  Unlicensed  Practitioner.    One  Injured  by  ac- 

2  tlonable  negligence  may  recover  of  the  wrongdoer  such  rea- 
sonable sum  as  has,  in  good  faith,  been  paid  for  necessary 
medical  services,  even  though  the  practitioner  was  unli- 
ceMedf  and  therefore  practicing  in  violation  of  law.  Miller 
V.  City  of  Bldon,  185—307. 

Speculative  Damages^ Bridence.    Evidence  reviewed,  in  an  ac- 

3  tion  wherein  recovery  was  sought  for  commissions  lost  by 
reason  of  the  wrongful  discharge  of  an  agent,  and  held  to 
be  fatally  lacking  in  certainty.    Cohn,  Baer  ft  Berman  v. 

Bromberg,  185 — 298. 

« 

DEDICATION. 

Conclusive  Intent.  Intent  on  the  part  of  an  owner  of  land  to 
dedicate  the  same  for  a  public  highway  will  not  be  con- 
elusively  presumed  on  a  record  showing: 

1.  That,  for  at  least  20  years,  the  public  had  continuously 
and  generally  used,  as  a  public  highway,  a  well-defined  rail- 
way grade,  which  had  been  abandoned  for  switching  pur- 
poses. 

2.  That,  during  said  time,  the  public  authorities  'improved 
said  way  as  a  public  highway. 
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3.  That,  until  about  the  end  of  said  time,  the  railway  com- 
pany maintained  a  crossing  where  said  abandoned  grade 
touched  its  main  line,  but  then  remoyed  said  crossing, 
owing  to  the  fencing  of  said  way  by  the  presumed  owner 
thereof.    Wensel  ▼.  Chicago,  M.  k  St.  f.  R.  Co.,  185 — 680. 

DEEDS.     See  Evidbnce,  5;  Beitobmation  ov  Inbx&umbntb. 

CONBIDBBATION. 

Preramptlon.    It  cannot  be  said  that  a  deed  was  without  full 

1  considei  ation,  when,  in  addition  to  the  presumption  of  con- 
sideration, the  deed  recites  a  valuable  conBideratlon«  and 
there  is  no  evidence  conflicting  therewith.  In  re  Estate  of 
Orwig,  185—913. 

Deuvbby. 

■ 

Conditional  Delivery.    No  legal  and  effective  delivery  of  a  deed 

2  exists  until  the  grantor  makes  such  a  delivery  that  it  may 
be  said  therefrom  that  he  fully  and  unreservedly  intended  lo 
irrevocably  dispossess  himself  of  all  title.  So  held  as  to  a 
transaction  where  grantor,  on  two  occasions,  manually 
handed  a  deed  of  gift  to  the  grantee,  his  brother,  with  di- 
rections to  record  the  deed  if  he  (grantor)  did  not  survive, 
in  one  case,  a  trip  to  a  distant  place,  and  in  another  case, 
a  severe  sickness,  the  grantor  in  each  case  having  subse- 
quently, and  without  controversy  with  the  grantee,  re- 
possessed himself  of  the  deed,  and  having  died  in  possession 
of  the  land  and  of  the  deed.    Dolph  v.  Wortman,  186 — 630. 

Delivery  Presumed  from  Possession.    Possession  by  a  grantee, 

3  prior  to  and  subsequent  to  grantor's  death,  of  an  unquaU- 
fled  conveyance  of  property  to  grantee,  creates  a  pre- 
sumption of  proper  and  legal  delivery,  with  consequent 
burden  of  proof  on  him  to  allege  the  contrary.  Potter  v. 
Potter,  185—559. 

Acceptance. 

Passing  of  Title.    An  acceptance  of  a  deed  by  the  grantee  is 

4  as  essential  to  the  paasing  of  title  as  the  transfer  of  the 
deed.    Hayes  P.  ft  P.  Co.  v.   Sears,  185 — 589. 
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Validity. 

Undue  Influence— Z&BofDlciency  of  Bvidence.    Evidence  reviewed, 

5  and  held  insufficient  to  show  undue  influence  in  obtaining 
a  deed.    Bradley  v.  Bradley,  185 — 1272. 

Undue    Influence — ^Incompetency    of    Evidence — Statements    of 

6  Grantor.  Testimony  of  a  witness  that  the  grantor  in  a 
deed  stated  ''that  they  tortured  him  so,  they  wanted  him 
to  sign  a  will  and  sign  over  everything  to  them,"  was  in- 
competent, and  entitled  to  no  weight  as  evidence  of  undue 
influence,  in  an  action  to  declare  a  deed  void.  Bradley  v. 
Bradley,  185—1272. 

Pre6umption8--€onfldential  Eolations.    The  mere  fact  that  the 

7  grantor  and  the  grantee  were  brothers  is  insufllcient  to 
raise  any  presumption  of  fraud  or  undue  influence,  in  an  ac- 
tion to  set  aside  a  deed.    Bradley  v.  Bradley,  185 — 1272. 

Unsound  Mind — Sufliciency  of  Svldence.    Evidence  reviewed,  in 

8  an  action  to  set  aside  a  deed,  and  held  sufficient  to  show 
that  grantor  was  of  sound  mind.  Bradley  v.  Bradley,  186 — 
1272. 

Undue   Influence— Presumptions.    Evidence   that   an   aged   and 

9  very  infirm  grantor  executed  to  her  daughter  and  son-in- 
law  a  deed,  the  consideration  for  which  was  an  alleged  in- 
debtedness for  board  and  lodging  for  13  years,  acknowledged 
in  a  contract  executed  at  the  ssime  time  as  the  deed,  is, 
under  a  review  of  the  record,  held  suflicient  to  make  a 
prima-facie  case  of  fraud  and  undue  influence,  and  to  cast 
upon  the  grantee  the  burden  of  proving  the  contrary.  Ja- 
cobson  v.  Byrd,  185 — 1107. 

« 

Interest  Sufficient  to  Set  Aside  Conveyance.  One  who  conveyed 
10  to  the  grantee  real  estate,  in  consideration  of  a  promissory 
note  and  of  a  promise  made  in  a  will  for  the  payment  of 
said  note,  and  who  was  also  the  legatee  of  an  undivided 
one-half  interest  in  said  real  estate,  which  had  been  recon- 
veyed  by  the  said  grantee,  Tield  to  have  sufficient  interest 
to  have  said  conveyance  set  aside  for  fraud  and  undue^Hi- 
fluence,  and  to  have  established  against  said  real  estate  her 
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claim  for  the  value  of  the  note.     Jacobson  v.  Byrd,  18S — 
1107. 

Mental  Incapacity— Evidence.     Evidence  reviewed,  and  held  to 

11  BUBtain  finding  that  grantor,  at  the  time  of  executing  deeds 
to  his  wife,  was  of  unsound  mind,  and  incapable  of  com- 
prehending the  nature  and  effect  of  the  conveyances  exe 
cuted.    Taggart  v.  Burgin,  185 — 937. 

Construction  and  Operation. 

Definite  Description  of  Land — ^Explanatory  Deacrlptions — ^Effect. 

12  Definite  descriptions  in  a  deed  of  the  property  conveyed 
will  prevail  over  added  clauses  which  are  simply  attempts 
to  explain  that  which  the  definite  description  has  already 
made  plain.  So  held  where  the  deed  first  described  the  land 
by  its  platted  lot  number,  and  then  added,  **cofnmon1jf,  Icnoum 
as  Ko.  1210  Pleasant  St.."  it  being  held  that  the  entire  lot 
wajs  conveyed,  and  not  that  part  only  which  constituted  No. 
1210   Pleasant   St.     In  re   Estate  of  Orwig,   185—913. 

Estates    and    Interests    Conveyed — Qualification    by   Habendum 

13  Clause.  The  granting  clause  in  a  deed,  "do  hereby  sell  and 
convey  unto  Sarah  Gruwell  and  Ben  Gruwell,"  was  suffi- 
cient in  form  to  have  conferred  on  the  grantees  full  fee 
title;  but,  as  it  contained  no  words  of  inheritance,  it  was 
subject  to  the  qualification  in  the  habendum  clause,  pro- 
viding that  the  premises  were  to  be  held  by  either  grantee 
surviving,  until  death  of  survivor,  when  title  should  vest 

.  in  grantees'  legal  heirs.     Gruwell  v.  Gruwell,  185 — 581. 

Estates  and  Interests  Conveyed — Joint  Tenancy.    Under  Section 

14  2923,  Code,  1897,  a  deed  providing,  "do  hereby  sell  and  con- 
vey" to  two  grantees,  the  premises  to  be  held  by  the  sur- 
vivor undivided  until  the  death  of  survivor,  when  title  was 
to  vest  in  grantees'  legal  heirs,  held  not  to  create  a  joint 
tenancy  in  the  grantees.     Gruwell  v.  Gruwell,  185 — 581. 

Ipso  Facto  Assignment  of  Outstanding  Contract.    A  general,  un- 

15  restricted  warranty  deed,  on  full  and  valuable  considera- 
tion, ipso  facto  carries  to  the  grantee  the  otonerahip  of,  and 
obligation  to  perform,  an  outstanding  contract  of  the  grant- 
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or  wherein  such  grantor  had  agreed  to  convey  a  portion  of 
said  property  to  a  Vi'.rl  ,  crscn  upon  the  payment  by  said 
third  party  of  a  stipulated  sum,  said  grantee  having  notice 
of  such  contract  when  he  accepted  his  deed.  In  re  Estate  of 
Orwig.  185—913. 

Delivery  Before  Alteration  of  Name  of  Grantee.    The  title  of 

16  the  original  grantee  in  a  deed,  delivered  before  the  altera- 
tion of  the  name  of  the  grantee,  is  not  affected  by  such 
alteration.     Hayes  P.  A  P.  Co.  v.  Sears,  185 — 58^9. 

Alteration  of  Name  of  Grantee — ^Passing  of  Title.    Where  a  son 

17  had  made  a  contract  under  which,  for  the  transfer  to  him 
of  certain  real  estate,  he  was  to  make  a  payment  in  cash, 
and  deliver  certain  personal  property,  and  it  was  there-' 
after  agreed  between  him  and  his  mother  that  she  was  to 
take  the  title  to  said  land,  in  consideration  of  her  making 
the  necessary  cash  payment,  and  extinguishing  a  debt  due 
to  her  from  him,  and,  before  the  deed  was  delivered  in 
which  he  was  named  aa  the  grantee,  an  objection  was  made 
that  it  should  be  in  her  name  as  grantee,  and  thereupon, 
the  name  of  the  grantee  therein  was  changed  to  her  name, 
and  thereafter,  the  deed  was  delivered  and  accepted,  held 
that  the  mother  took  the  title  to  the  land,  and  that  judgment 
creditors  of  the  son  acquired  no  liens  on  the  land.  Hayes 
P.  A  P.  Co.  V.  Sears,  185 — 589. 

Kon-Ck>nflicting  Habendnm  and  Granting  Clauses.    A  habendum 

18  clause  which  provides: 

(a)  That  the  conveyance  shall  be  nullified  as  to  a  gran- 
tee who  sells  the  premises  prior'  to  the  death  of  grantor; 

(b)  That  the  grantor  retains  the  income,  use,  control,  and 
possession  during  his  lifetime;  and 

(c)  That  a  named  sum  shall  be  a  charge  on  the  land  and 
payable  to  a  named  person  by  grantee  after  grantor's 
death, — is  not  irreconcilable  with  or  repugnant  to  a  general 
granting  clause  which  makes  no  pretense  of  defining  the 
estate  granted.    Glenn  v.  Gross,  185 — 546. 

Presumptions   Attending   Joint   Conveyance.    The   presumption 

19  that  joiht  grantees  in  a  deed  to  land  take  equca  interest  is 
overthrown  by  a  showing  that  such  grantees  paid  unequal 
portions  of  the  purchase  price.    Lowell  v.  Lowell,  186 — 508. 
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Presumption  of  Title— StiAciency  of  ETidence  to  OTWcome.    The 

20  presumption  ordinarily  obtaining,  that  the  beneficial  own- 
ership is  in  the  holder  of  the  legal  title,  held,  in  a  suit  to 
declare  a  deed  void,  to  have  been  clearly  overcome  by  the 
evidence.     Bradley   v.   Bradley,    185 — 1272. 


for  Delivery  after  Death— Title  Not  to  Pass  during  Life. 

21  A  provision  in  a  deed  that  title  to  land  is  not  to  pass 
while  the  grantor  lives,  was  not  equivalent  to  a  declaration 
that  the  grantee  should  have  "no  interest"  during  the  life 
of  the  grantor.  Held  that,  under  all  the  provisions  of  the 
deed  and  the  circumstances  under  which  it  waa  made  and 
deposited  for  delivery  after  the  de^^th  of  the  grantor,  the 
deed  took  effect  by  relation  as  of  the*  date  of  such  dei>osit 
Bradley  v.  Bradley,  185—1272. 

Deed  Effective  after  Death  of  Qrantox^-Acceptanoe.    A  deposited 

22  instrument  was,  in  all  essential  features,  a  deed  of  con- 
veyance, subject  only  to  the  postponement  of  its  completed 
delivery  until  the  death  of  the  grantor,  and  the  grantee 
acquired  an  interest  therein  which  would  ripen  into  a  legal 
title  upon  the  termination  of  the  grantor's  life;  and,  where 
the  deed  stated  in  terms  that  it  was  given  in  considera- 
tion of  12.00  and  care  and  support  while  grantor  lived,  and 
that  its  delivery  to  the  grantee  was  in  lieu  of  no  charge 
for  any  care  and  support,  and  where  such  support  was 
given  the  grantor,  held  that  the  acceptance  by  the  grantee, 
after  the  death  of  the  grantor,  of  the  benefits  of  such  con- 
veyance was  the  legal  equivalent  of  an  express  acceptance 
of  the  same  at  the  date  of  the  deed.  Bradley  v.  Bradley, 
185—1272. 

Estates  and  Interdsts  ORSATifiD. 

Sole  in  Shelley's  Case.    Rule  in  Shelley's  Case  discussed;  and 

23  held  that,  even  if  a  wife,  under  the  provisions  of  a  deed. 
would,  as  a  survivor  of  a  joint  tenancy,  have  taken  the  fee, 
under  the  Rule  in  Shelley's  Case,  she  would  have  taken  the 
fee,  not  from  her  husband,  her  predeceased  cotenant,  but 
from  the  original  grantor.    Gruwell  v.  Oruwell,  185 — 581. 

Estates   and  Interests    Conveyed— Determination    of    Interests. 

24  Where  a  deed  recited  that  premises  were  sold  and  conveyed 
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to  grantees,  who  were  husband  and  wife,  to  be  held  by 
either  husband  or  wife,  whicheyer  survived,  and  to  be  held 
by  the  survivor  undivided  until  death  of  said  survivor,  and 
then  title  to  vest  in  the  legal  heirs  of  the  grantee,  and  the 
husband  died  before  the  wife,  held  that  title  to  said  prem- 
ises passed  as  follows: 

1.  That,  upon  his  death,  the  husband  died  seis&ed  of  an 
undivided  one-half  interest  in  the  property,  subject  to  the 
life  estate  of  his  wife  therein,  and  she  was  also  entitled 
to  take  her  distributive  share,  as  his  widow,  of  one  third 
in  said  one-half  interest. 

2.  That,  upon  the  death  of  the  widow,  the  heirs  of  the 
husband  were  entitled  to  a  one-third  interest,  and  the  heirs 
of  the  widow  were  entitled  to  a  two-thirds  interest  in  the  fee 
title  to  the  entire  premises.    Gruwell  v.  Gruweil,  185 — 581. 

Deposit  to  Take  Effect  after  Death— Vesting  of  a  Present  In- 
25  terest.  A  deed  deposited  to  be  held  until  the  death  of  the 
grantor  shows  a  purpose  to  clothe  the  grantee  with  a  per- 
fected title  upon  the  death  of  the  grantor,  and  is  sufficient 
to  invest  grantee  with  a  present  interest  in  the  land,  and 
constitutes  a  valid  interest,  in  law  and  in  equity.  Bradley 
V.  Bradley,  185—1272. 

DESCENT  AND  DISTRIBUTION.      See  Deeds,  24 ;    Bx- 

BCUT0B8  AND  ADMINISTRATORS,  8. 

DIVOBOE. 


Orounds. 

Omelty— Eyidence^Saffldency.    Evidence   reviewed,   and   held 

1  sufficient  to  sustain  the  finding  of  the  court  in  granting 
the  wife  a  divorce  on  the  ground  of  cruel  and  inhuman 
treatment,  and  in  dismissing  husband's  cross-petition  on  the 
ground  of  adultery.    Butts  v.  Butts,  185 — 954. 

DestrHoa    Ptoof.    Although  parties  may  not  live  together  in 

2  the  usual  way  as  husband  and  wife,  there  can  be  desertion 
such  as  to  be  grounds  for  a  divorce  under  Section  8174,  Ck>de, 
1897.     Love  v.  T.ove,  185—930. 
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OaMrtion— Sttfflciency  of  Bvldence.    Bvidence  reviewed,  and  held 

3  insufficient  to  sustain  finding  by  court  of  desertion  by  hus- 
band.   Love  V.  Love,  185—980. . 

Alimony. 

Modification  of  Decree— Fraud  or  Mistake.    Alimony  is  allowed 

4  in  lieu  of  dower  and  prior  duty  of  support,  and  a  review  of 
the  decree  awarding  or  refusing  same  can  be  had  only  for 
such  fraud  or  mistake  as  would  authorize  the  setting  aside 
or  modification  of  any  other  decree.  Carr  v.  Carr,  186 — 
1205. 

Agreements^Decree  Settles  All  Property  Rights.    Stipulations 

5  and  agreements  between  the  parties  to  a  divorce  suit  will, 
where  proper  and  just,  be  carried  out  in  the  decree  award- 
ing alimony;  and  ordinarily,  a  decree  of  divorce  settles 
all  property  rights  and  interests  of  the  parties  in  each 
other's   property.    Carr   v.   Carr,   185 — 1205. 

Modification  of  Decree — Grounds — ^Extravagant  and  Improvident 

6  Habits  of  Life.  Where  a  husband  seeks  to  modify  a  divorce 
decree  based  upon  a  property  settlement,  and  does  not 
allege  that  he  was  induced  to  enter  Into  the  stipulation  for 
the  property  settlement  by  mistake  or  Inadvertence,  nor 
that  the  decree  did  not  express  the  real  intentions  of  the 
parties  at  the  time  it  was  filed,  he  being  under  no  further 
duty  of  supporting  the  wife,  he  cannot,  on  the  ground  that 
she  has  extravagant  and  improvident  habits,  enjoin  a  trus- 
tee of  the  property  from  conveying  to  her  the  said  prop- 
erty, to  which  she  has  become  entitled  under  the  terms  of 
the  agreement.    Carr  v.  Carr,  185 — 1205. 

Alimony  Made   Subject  to   Invalid  Mortgage.    The  court,   in 

7  awarding  a  homestead  to  a  wife  as  alimony,  may  make  such 
homestead  subject  to  a  mortgage  In  favor  of  the  creditor 
of  the  husband,  even  though  such  mortgage  was  invalid 
because  not  signed  by  the  wife,  and  especially  may  the  wife 
not  question  the  foreclosure  of  such  mortgage  when  the  has 
never  questioned  the  decree  which  awarded  her  the  prop- 
erty.   Williamson  v.  Williamson,  185—909. 
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DRAINS. 


Bni^eer  aa  Interpreter  of  Contract.    A  mutual  agreement  be- 

1  tween  the  parties  to  a  contract  for  the  excavation  of  a 
public  drainage  improvement  that  the  engineer  shall  in- 
terpret the  intent  and  meaning  of  the  contract  and  accom- 
panying specifications,  and  issue  estimates  accordingly,  is 
binding,  and  payments  made  under  estimates  furnished 
by  the  engineer,  in  accordance  with  his  bona-flde  and  per- 
missible understanding  of  the  contract,  especially  when  con- 
firmed by  the  public  authorities,  are  final  and  non-recov- 
erable, even  though,  under  another  permissible  construc- 
tion, the  payments  largely  overpaid  the  contractor.  Nish- 
nabotna  Drain.  Dist.  v.  Lana  Cons.  Co.,  185 — 36g. 

Impeaching  Acceptance  of  Contractor's  Work.    The  acceptance, 

2  by  the  public  authorities,  and  in  the  manner  provided  by 
law,  of  the  work  of  the  contractor  as  a  full  performance  of 
the  contract,  poisoned  by  no  fraud  of  the  contractor's,  is  a 
finality.  Nlshnabotna  Drain.  Dist.  v.  Lana  Cons.  Co.,  185 — 
368. 

Reversing  Order  of  Establishment.    An  order  establishing  a  drain- 

3  age  district,  the  wisdom  of  which  has  been  vouched  for 
by  both  the  board  of  supervisors  and  the  district  court, 
will  not  be  disturbed  on  appeal,  in  the  absence  of  a  very 
clear  showing  by  appellant  that  due  consideration  has  not 
been  given  to  the  proved  facts  and  circumstances,  even 
though  the  drainage  proposed  may  not.  in  some  minor  res- 
pects, be  a  complete  success.  Shay  v.  Board  of  Super- 
visors. 185—282. 

Assessment  of  Benefits— Aednetion  of  Assessments.    Evidence  re- 

4  viewed,  and  held  that  assessments  made  against  landowner 
for  the  drainage  ditch  were  inequitable,  and  should  be  re- 
duced.    Sorenson  v.  Wright  County,  185 — 721. 

Assessments — ^Fallnre  to  Object  to  Improyement.  Where  a  land- 
6  owner  in  a  drainage  district  was  notified  that  the  pur- 
pose of  including  his  drainage  district  in  a  new  district 
was  for  the  Improvement  of  outlet,  and  the  plan  and  esti- 
mate of  the  cost  of  the  outlet  were  made  known  In  ad- 
vance, anil  he  made  no  objection  at  time  of  inclusion,  he 
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cannot,  as  to  the  assessments  made,  object  that  he  reeeived 
no  benefit,  or  that  the  proposed  cost  of  the  new  ImproTe- 
ment  was  greater  than  the  proposed  benefit  to  the  entire 
district.    Read  v.  Board  of  Supervisors,  185 — 718. 

Assessments— SuAcieincy  of  Evidence  as  to  Benefits.  Evidence 
6  reviewed,  and  held  that  a  drainage  district  was  benefited  by 
improvement  of  its  outlet  through  establishment  of  another 
district,  and  that  assessment  of  benefits  against  lands  of 
owner  was  moderate,  and  not  disproportionate  to  the  other 
assessments  made.    Read  v.  Board  of  Supervisors,  185 — 718. 

EABEBIEIITS. 

Installation  of  Steam,  Water,  and  Sewer  Pipes— Sufficiency  of  Bri- 

1  dence  to  Show  License.  Eivldence  reviewed,  and  held  suffi- 
cient to  sustain  finding  that  the  installation  of  steam,  water, 
and  sewer  systems  of  a  permanent  and  expensive  nature 
by  the  owner  of  the  third  story  of  a  building,  in  connec- 
tion with  pipes  of  the  owner  of  the  lot  and  of  the  first  two 
stories  of  the  building,  had  been  made  by  mutual  agreement, 
and  with  the  knowledge  and  consent  of  the  owner  of  the 
lot  and  the  first  two  stories.    Green  v.  Grain,  185 — ^1086. 

Installation  of  Steam,  Water,  and  Sewer  Pipes— Bzecutad  Parol 

2  License.  The  installation  of  steam,  water,  and  sewer  sys- 
tems at  a  heavy  expense  by  the  owner  of  a  third  story 
of  a  building,  under  a  fully  executed  parol  license  from  the 
owner  of  the  lot  and  the  first  two  stories  of  the  building, 
constituted  an  Irrevocable  license,  and  the  owner  of  the 
lot  and  first  two  stories  could  not  move  from  the  building 
any  of  his  pipes,  the  removal  of  which  would  materially 
Interfere  with  the  efficiency  of  the  systems  belonging  to 
the  owner  of  the  third  story.    Green  v.  Grain,  185 — ^1086. 

ELEOTBIOITT. 

I&solation— statutory  Oommaad — ^Brldence.  On  the  issue  wheth- 
er electric  transmission  lines  were  '^properly  iiMiilaled,'*  as 
required  by  statute  (Sec.  1527*c,  Gode  Supp.,  1913),  It  may 
he  shown  that  no  material  had  ever  been  discovered  that 
will,  when  wrapped  around  high  voltage  wires,  prevent  the 
escape  of  electricity.    Wells  v.  Ghamberlain,  185 — 264. 
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EQUIT7. 

Abrogation  of  Oontracts.    Bquity  may  not  arbitrarily  abrogate 
contracts.    Pamham  v.  Weeks,  185 — 456. 

ESTOPPEL.     See  Highways,  1. 

Snbaoquently  Acquired  Title.    A  contingent  remainderman  wbo 

1  mortgages  the  lands  in  question  with  warranty  of  title  and 
seizin,  or  mortgages  the  lands  without  such  warranty,  but 
with  the  asserted  intent  in  the  mortgage  to  convey  a  fee. 
Is  estopped  to  deny  that  the  subsequently  acquired  vested 
remainder  inures  to  the  benefit  of  the  mortgagee,  even 
though,  after  the  execution  of  the  mortgage,  and  prior  to 
the  vesting  of  said  remainder,  the  mortgagor  had  been  dis- 
charged in  bankruptcy.    BIsby  v.  Walker,  185 — 743. 

BtUqH>^  to  Deny  Presomptiott.    The  fact  that  two  Joint  grantees 

2  of  land  shared  equally  in  the  proceeds  of  their  Joint  labor 
in  the  operation  of  the  farm,  does  not  necessarily  estop  one 
grantee  from  insisting  that  he  owns  more  than  one  half 
of  the  land,  because  of  having  paid  more  than  one  half  of 
the  purchase  price.    Lowell  v.  Lowell,  185—508. 

EqnttaUa  XSstoivel— Non-Change  of  Pleading,  Etc.  One  is  not 
8  estopped  to  assert  the  existence  of  a  fact,  when  his  antag- 
onist (a)  has  not  pleaded  an  estoppel,  (b)  has  in  no  wise 
changed  his  position,  and  when  the  pleadings  of  the  one 
sought  to  be  estopped  have  always  been  consistent  with  the 
existence  of  the  fact  in  question.  Dolph  v.  Wortman,  185 — 
680. 

Denying  Validity  of  Assessment.  One  who  actively  encourages 
4  the  construction  of  a  public  improvement  for  which  his 
property  may  be  assessed,  has  full  knowledge  of  the  pro* 
posed  cost,  makes  no  suggestion  that  such  costs  would  ex- 
ceed the  benefits,  and  informs  the  public  authorities  that 
he  "approves  of  the  construction  and  consents  to  the  usual 
statutory  and  legal  assessment,"  estops  himself  to  assert, 
after  the  improvement  is  completed,  that  the  fair  cost  there- 
of is  in  excess  of  the  special  benefits  which  his  property, 
as  a  whole,  will  receive.  North  View  Land  Co.  v.  City  of 
Cedar  Rapids,  185—1032. 
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Sale  of  Homestead — ^Inconsistent  Conduct  of  Wife.    The  conduct 

5  of  a  wife  who  has  not  joined  in  her  husband^s  contract 
for  the  sale  of  the  homestead  may  work  an  estoppel  which 
will  be  equal  to  a  statutory  conveyance  by  her.  Townaend 
V.  Woodworth,  185^ — 99. 

Sale  of  Lien-Incumbered  Property.     A  landlord  is  not  estopped 

6  to  assert  his  right  to  his  rent  share  of  the  tenant's  crop, 
nor  is  a  mortgagee  of  the  tenant's  share  of  the  crop  estopped 
to  assert  his  lien,  by  consenting  to  or  authorizing  a  sale 
which  was  never  consummated.  Such  consent  or  author- 
ization cannot  be  held  to  attach  to  a  subsequent,  unau- 
thorized, and  unknown  sale  by  the  tenant,  and  especially 
BO  when  the  contract  governing  such  subsequent  sale  was 
quite  indefinite  as  to  its  subject-matter.  Farmers  Blev.  Co. 
V.  Reddix,  185—425. 

EVIDEMOE.     See  Appbal  and  Error,  11 ;   Exrcitors  and 
Administrators,  5;   Libbl  and  Slander. 

« 

Judicial  Noticb. 

Judicial  Proceedings  and  Evidence  Reviewed.    The  court,  on  the 

1  hearing  on  a  petition  for  new  triaU  under  Sec.  4091,  €k)de. 
1897,  cannot  take  judicial  notice  of  evidence  introduced  in 
the  trial  of  the  cause  at  a  time  lohen  the  defendant  in 
said  petition  was  not  a  party  to  the  action,  even  though  such 
evidence  was  duly  preserved  and  made  of  record  in  the 
cause  by  the  filing  of  the  shorthand  notes,  with  proper  cer- 
tificate thereto.     Pyle  v.  Herring,  1^5—646. 

Burden  of  Proof. 

Illegality  of  Contract  in  Restraint  of  Trade.    He  who  claims 

2  that  an  apparently  unobjectionable  contract  in  restraint  of 
trade  is  violative  of  public  policy,  by  reason  of  matters 
dehors  the  contract,  must  assume  the  burden  to  so  show. 
Rowe  V.  Toon,  185 — 848. 

Negative  Conditions.    He  who  so  draws  his  contract  as  to  as- 

3  sume  both  a  general  liability  and  a  special  but  lesser  Ha- 
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bllity  dependent  on  a  negative  condition  precedent,  has  the 
burden,  in  order  to  escape  with  the  lesser  liability,  to  prove 
that  the  exempting  conditions  did  not  exist.  Ward  v.  In- 
terstate B.  M.  Ace.  Assn..  185 — 674. 

Allegation   of  Oovemmental   Capacity.    A   municipality    which 

4  pleads  that  its  officers,  at  the  time  in  question,  were  acting 
in  a  governmental  capacity,  has  the  burden  to  so  prove. 
Jones  V.  City  of  Sioux  City,  185 — 1178. 

Ck>nfldential   Belatlons— Presumptions.    That    the   grantee    in   a 

5  deed  was  the  daughter  of  the  grantor  and  the  wife  of 
grantor's  confidential  agent  does  not  show  such  a  relation 
of  special  trust  and  confidence  as  to  charge  her  with  the 
burden  of  rebutting  a  presumption  of  constructive  fraud. 
Baadte  v.  Walgenbach,  185 — 773. 

RiLBVANCT^  Materiality,  and  Oompbtbncv. 

Onstom — Orain  Sold  bat  Not  Delivered  within  Time  Agreed.  Where 

6  a  written  contract  for  purchase  of  grain  was  made,  subject 
to  Omaha  weights  and  inspection,  and  provided  that,  "if 
contract  is  not  filled  at  maturity,  buyer  reserves  the  right 
to  cancel  or  to  extend  or  to  fill  here  (Omaha)  or  elsewhere 
at  our  option,  any  loss  resulting  therefrom  to  be  payable 
by  seller,"  and  where  both  parties  were  regular  dealers  on 
aaid  market,  it  was  admissible,  for  the  purpose  of  constru- 
ing said  provision,  to  show  that  the  general  custom  ob- 
taining in  the  Omaha  market,  and  the  rules  of  the  Omaha 
Orain  Exchange,  provided  that,  "where  grain  is  bought  to 
arrive  Omaha  terms."  and  is  not  shipped  or  delivered  within 
time  of  contract,  it  shall  be  considered  open  for  both  par- 
ties until  filled  or  canceled  by  written  notice.  Held  that, 
under  the  said  rules  and  provisions  of  the  contract,  the  pur- 
chaser continued  to  be  bound  to  receive  the  undelivered 
grain  at  the  contract  price,  until  terminated  by  the  stip- 
ulated notice.  Cavers  91ev.  Co.  v.  Droge  Elev.  Co.,  185 — 
1075. 

Correction  of  Testimony  on  BebuttaL    It  is  competent  for  a  wit- 

7  ness  to  correct  his  testimony,  even  though  done  in  rebuttal. 
Omaha  Bev.  Co.  v.  Temp  Brew  Co.,  185 — 1189. 

Vol..  185  I  A. —91 
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''Supposed  to  Use  Baud  on  Bails."    Evidence  of  the  enslneer, 

8  operating  the  train  that  injured  the  plaintiff,  as  to  what  he 
was  supposed  to  do  in  using  sand  on  the  rails,  in  trying  to 
stop  the  train,  held  to  have  been  properly  stricken.  King 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  185—1227. 

Issue  on  Capacity  in  Which  Employee    Acted.    On    the    issue 

9  whether  an  employee  of  a  city  was  engaged  in  a  minis- 
terial or  a  governmental  capacity,  while  employing  a  city- 
owned  automobile  to  convey  policemen  to  their  beats,  evi- 
dence is  admissible  that,  at  prior  non-remote  times,  the 
said  employee  had  employed  said  car  in  a  ministerial 
capacity  for  the  city.  Jones  v.  City  of  Sioux  City,  185— 
1178. 

Similar  Facts  and  Transactions. 

Experiments.    Experiments  made  under  circumstances  and  con- 

10  ditions  materially  different  from  4;hose  existing  at  the  time 
at  issue  have  no  probative  force.  So  held  as  to  experi- 
ments which  were  intended  to  show  how  far  one  on  a  rail- 
way track  might  be  seen  by  an  approaching  train.  Bowery 
V.  Wabash  R.  Co.,  185—288. 

Best  and  Secondary. 

Interpreting  X-Bay.    An  expert  witness  may  not  testify  what  an 

11  X-ray  photograph  shows,  even  though  objector's  own  witness 
had  so  testified,  but  without  objection.  Lang  v.  Marshall- 
town  L.  P.  &  R.  Co.,  185—940. 

Admissions. 

Acquiescence   or   Silence.    Failure  of   a  party    (under  circum- 

12  stances  which,  in  reason,  call  upon  him  to  assert  the  truth 
of  a  material  fact)  to  either  deny  or  affirm  (he  truth  of 
material  and  relevant  statements  attributed  to  him  by  a 
stranger  to  the  litigation,  is  admissible  as  an  implied  ad- 
mission.   Yocum  V.  Husted,  185 — 119. 
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Dbclarations. 

Bes  Gestae— Declaration  of  OwnenUp  of  Bank  Pasabooks.  Where. 

13  in  an  action  brought  by  decedent's  administrator*  for  bank' 
deposits  made  by  decedent,  against  one  claiming  ownership 
thereof  under  alleged  gift  from  decedent,  plaintiff  intro- 
duced evidence  of  declarations  of  the  alleged  donee  incon- 
sistent with  her  claim  of  ownership,  held  that  evidence  of- 
fered by  said  claimant  of  declarations  made  by  her  before 
decedent's  death,  and  while  in  possession  of  his  bank  pass- 
books, were  admissible,  (a)  as  being  in  the  nature  of  rea 
gestae,  and  (b)  as  showing  the  animus  and  intent  attend- 
ing possession,  and  (c)  as  rebutting  plaintiff's  evidence 
tending  to  show  that  claimant  had  not  made  such  claim 
during  decedent's  lifetime.  Stevens  v.  Peoples  Sav.  Bank, 
18&— 619. 

DOCUMBNTABY. 

Memorandum  Bntries  in  re  Material  Facts.    Memorandum  en- 

14  tries  of  material  facts  are  admissible  (a)  whenever  it  ap- 
pears that  such  entries  so  stimulate  the  memory  that  the 
witness  is  enabled  to  recall  the  facts  recited  therein,  inde- 
pendently of  the  entries,  or  (b)  whenever  they  are  insuffi- 
cient to  so  stimulate  the  memory,  but  the  witness  knows 
that,  when  he  made  the  entries,  he  possessed  the  truth  con- 
cerning them,  and  made  the  entries  in  accordance  with  such 
truth.    State  v.  Easter,  185 — 476. 

• 

Compelling  Production.    The  court  may  refuse  an   order  for 

15  the  production  of  books  and  papers.  (Sec.  4654,  Code, 
1897.)     SUte  V.  Bitter  Root  Val.  Ir.  Co.,  185—60. 

Parol  as  Affecting  Writing. 

Subsequent  and  Independent  Agreement.    The  rule  that  parol 

16  evidence  is  inadmissible  to  vary,  etc.,  the  terms  of  a  valid 
written  instrument,  la  not  violated  by  evidence  that,  subse- 
quent to  the  execution  of  a  note,  an  independent  oral  agree- 
ment on  a  new  consideration  was  entered  into,  under  which 
the  payee  agreed  to  forbear  suit  for  a  named  time,  and 
agreed  to  accept  payment  in  a  manner  different  from  that 
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provided  in  tlie  note.  Goodman  Mfg.  Co.  v.  Mammoth  V. 
C.  Co.,  186—253. 

Dtaclosing  Principal  on  Note.    Whether  parol  evidence  is  ad- 

17  missible  to  show  that  the  signer  of  a  promissory  note 
intended  solely  to  bind  some  principal  who  is  undisclosed 
on  the  face  of  the  instrument,  quaere.  Schullng  v.  Brvin. 
18f5— 1. 

Opinion  Evidence. 

Value  of  Buildii^ — ^Restoration  by  Repairs.    It  can  fairly  be 

18  said  that  a  witness,  asHed  to  say  how  much  a  building 
was  worth  just  before  it  was  struck  by  lightning  and  how 
much  It  was  worth  just  after  it  was  struck,  is  called  upon 
to  base  his  answer  on  the  cost  of  restoration;   and,  if  the 

,  party   against   whom    this   evidence   was  put   in   has   any 

doubt  whether  the  opinion  is  based  upon  such  cost,  the 
remedy  is  not  by  objection,  but  by  proper  cross-examina- 
tion.   Turner  v.  Hartford  F.  Ins.  Co.,  185 — 1363. 

Sui&cient  Time  to  Get  Off  Track.    Whether  an  employee  who  was 

19  struck  by  a  train  while  operating  a  mower  on  the  railway 
right  of  way.  had  sufficient  time  between  the  warning  given 
by  a  co-employee  and  the  time  the  train 'struck  him,  to 
have  stepped  out  of  the  way,  is  properly  excluded,  as  call- 
ing for  an  opinion  and  as  being  argumentative.  King  v. 
Chicago,  R.  I.  &  P.  R.  Co..  185—1227. 

Market  Value.     A  witness  who  was  a  dealer  in  cereal  beverages, 

20  and  had  inspected  80  half  barrels  of  a  cereal  beverage, 
was  qualified  to  testify  as  to  the  reasonable  market  value 
of    said    beverage.     Omaha    Bev.    Co.    v.    Temp    Brew   Co., 

185—1189. 

Whether  Object  Moved  Slowly  or  Rapidly.     A  witness  may  not 

21  in  the  absence  of  some  basis  for  intelligent  comparison,  com- 
petently give  his  opinion  as  to  whether  an  object  was  mov- 
ing slowly  or  rapidly,  nor  may  he,  when  the  basis  for  com- 
parison appears,  make  the  comparison  for  the  jury.  Seager 
V.   Foster,   185—32. 
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Taitamantary  Oajtacity — Discretion  of  Court.    TeBtimony  to  the 

22  effect  that  the  decedent  was  very  nervous*  physically  weak. 
and  was  slow  in  answering  questions,  and  that  decedent  had 
said  to  the  witness  that  she  (decedent)  did  not  know 
what  she  wanted  to  do  with  her  property,  is  sufficient  upon 
which  to  base  an  opinion  that  the  testator  was  of  unsound 
mind,  the  principle  being  recognized  that  the  trial  court 
has  some  discretion  in  admitting  such  testimony.  Haddock 
V.  Jacobs,  185 — 1057. 

Hypothetical  Question— Assumption  of  Facts.    Evidence  in  a  will 

23  contest  reviewed,  and  held  to  prove  matters  upon  which  hy- 
pothetical QueBtions  were  based,  the  Question  whether  such 
facts  had  been  established  being  for  the  Jury.  Haddock  v. 
Jacobs,   185—1067. 

Unallowable  Basis.    Uncontradicted  expert  testimony  as  to  the 

24  extent  of  benefits  afforded  to  a  lot  by  a  public  improvement 
is  not  persuasive,  when  such  testimony  reveals  the  fact 
that  it  is  based  on  the  unallowable  assumption  that  no  lot, 
under  any  circumstances,  can  be  benefited  by  any  such  im- 
provement in  excess  of  a  named  arbitrary  sum.  ^forth 
View  Land  Co.  v.  City  of  Cedar  Rapids,  185—1032. 

Improper  Basis  for  Opinion.    Bxpert  evidence,  descriptive*  of  the 

25  nature  and  extent  of  personal  injuries,  may  not  be  wholly 
stricken  on  the  ground  that  it  appeared,  on  cross-examina- 
tion, that,  subsequent  to  the  personal  examination  by  the 
witness,  he  viewed  an  X-ray  photograph  made  by  another 
party,  and  testified  that  such  photograph  confirmed  his 
former  diagnosis.    Hearn  v.  City  of  Waterloo,  186—995. 

Weight  and  StFKiciExrY. 

When  Satisfactory.     Evidence  is  always  of  a  high  character  when 

26  it  produces  in  the  mind  an  abiding  conviction  of  the  truth 
of  the  matter  at  issue.    Stutsman  v.  Crain.  185 — ^514. 

Positive  and  NegatlTe  Testtmony.    Positive  testimony  that  the 

27  statutory  bell  and  whistle  signals  were  given  at  a  railway 
crossing,  met  by  testimony  that  such  signals  were  not 
heard  by  those  not  in  a  position  and  mental  attitude  to  ha^^e 
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'  heard  them,  had  they  been  given,  presents  no  conflict  of 
evidence,  and,  consequently,  no  Jury  question.  Bowery  t. 
Wabash  R.  Co.,  195—288. 

EXSOUnON. 

Bedemption  by  .Execution  Debtor.  Principle  recognized  that  a 
redemption  of  land  from  execution  sale,  by  the  execution 
debtor,  exposes  the  land  to  a  lien  for  any  deficiency  in  the 
Judgment.    Davis  v.  Davis,  185 — 179. 

BXBOITTOBS  AND  ADIMIHI8TRAT0B8.       See  Evidbncb^ 
13. 

Appointment. 

Jurisdiction  of  Court— Biesidence.    Evidence  reviewed,  and  held 

1  to  sustain  finding  of  trial  court  that  decedent,  at  the  time 
of  his  death,  was  a  resident  of  the  county  in  which  ad- 
ministrator of  his  estate  was  appointed.    Stevens  v.  Peoples' 
Sav.  Bank,  185—619. 

COLLBCTION  AND  MaNAGBMBNT  OF  EflTATE. 

Property  Disposed  of  Before  Decedent's  Death — ^Payment  to  Par- 

2  sons  Bntitled  to  Funds.  Where  decedent  delivered  to  his 
daughter  certain  funds,  to  be  paid  upon  his  death  to  his 
heirs  in  certain  designated  proportions,  and  the  same  had 
been  so  paid  by  her,  the  administrator  of  decedent  could 
not  recover  from  her  said  funds,  for  the  reasons  that  (a) 
said  money  so  deposited  constituted  a  trust  fund  which 
she  was  to  distribute  to  designated  beneficiaries,  and  title 
thereto  did  not  pass  to  the  administrator,  and  any  rights  as 
to  enforcement  of  the  trust  accrued  to  the  beneficiaries,  and 
not  to  the  administrator;  and  (b)  even  If  the  administrator 
could  maintain  an  action  therefor,  there  being  no  rights  of 
creditors  or  third  persons  involved,  the  payment  by  the 
daughter  to  the  persons  ultimately  entitled  thereto  would 
be  a  defense.    Baadte  v.  Walgenbach,  185—778. 

Order  to  Hold  Funds — ^Interest — ^Discretion  of  Oonrt.    An  order 

3  of    the    court    directing   an    executor    to   hold    in  his   pos- 
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session,  until  a  certain  time,  property  of  legatees,  was 
not  a  direction  that  he  was  to  hold  it  in  his  own  bank 
without  interest;  and  as  long  as  he  could  have  placed  it 
in  another  bank  that  would  allow  interest,  if  his  own  bank 
would  not,  the  court  could,  in  its  discretion,  find  that  he 
should  have  made  some  income  on  the  property,  and  charge 
him  with  interest  thereon.  In  re  Estate  of  Lackie,  185 — 
1101. 

Xnstrnctions  by  Oourt.    A  probate  court  has  authority  to  deter- 

4  mine  whether  an  administrator,  etc.,  has  any  interest,  legal 
or  equitable,  in  property,  and  to  direct  its  said  officer  ac- 
cordingly.   In  re  Estate  of  Orwig,  185 — 913. 

Allowance  and  Payment  or  Claims. 

Good  Faith  of  Bzecutor.    Testimony  by  executor  that  a  brother 

5  of  claimant's  had  made  statements  to  him  that  decedent, 
the  mother  of  claimant,  had  said  that  she  wanted  the 
claimant  to  put  in  a  claim  after  her  death,  was  compe- 
tent, not  as  establishing  the  claim,  but  as  bearing  upon  the 
good  faith  of  the  executor  in  allowing  said  claim,  and  as 
negativing  a  charge  of  fraud  and  collusion.  In  re  Estate  of 
Newton,  185—1228. 

ACCOTTNTING  AND  SETTIiBMBNT. 

Allowance  of  Interest  against  Executor.    The  district  court  has 

6  Jurisdiction,  upon  exception  to  the  executor's  report,  to  make 
allowance  of  interest  in  favor  of  a  legatee,  against  the 
executor.     In  re  Estate  of  Jackie,  185 — 1101. 

Interest  on  Funds.    Where  a  will  directs  that  money  be  paid 

7  from  time  to  time  to  legatees,  interest  may,  in  response  to 
a  demand  made  by  the  legatee,  be  charged  against  the 
executor  on  funds  which  he  has  in  his  hands,  and  which 
he  retains  by  means  of  a  false  denial  of  their  piayment  to 
him.    In  re  Estate  of  I^ackie,  185 — 1101. 

Interest  on  Funds— Receipt  without  Glaim  of  Intecest— Bes  Ad- 

8  Judicata.  Where  a  widow,  making  demand  for  the  funds 
due  her  under  a  will,  alleged  that  the  executor  had  collected 
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certain  funds,  but  made  no  mention  of  interest,  her  accept- 
ance of  the  amount  ordered  by  the  court  to  be  paid  her  by 
the  executor  did  not  conclude  her  from  malcing  a  claim  for 
interest,  nor  act  as  re%  adjudicate  thereon,  as  she  was  not 
required  to  combine  the  claim  for  money  due  with  the  claim 
for  interest.     In  re  Estate  of  Lackie.  185 — 1101. 

Mistakes  in  Settlement— Oorrection — ^Interest  on  Funds.  Under 
9  Section  3398,  Code,  1897,  mistakes  in  settlement  of  the  ac- 
counts of  an  executor  may  be  corrected  at  any  time  before 
the  final  settlement  and  discharge,  and  no  adjudication  was 
worked  as  to  interest  where  the  legatee  asked  for  the  pay- 
ment of  money  in  the  hands  of  the  executor,  but  asked 
for  no  interest.    In  re  Estate  of  Lackie,  185 — 1101. 

Interest  on  Funds — ^Non-Appllcation  of  Ifegataes  for  InTestment. 

If)  The  executor  was  properly  charged  with  interest  on  funds, 
over  his  objection  that  the  legatees  were  advised  of  the 
condition  of  the  estate  by  reports,  and  made  no  application 
for  payment  or  for  investment  of  funds.  In  re  ESstate  of 
Lackie,  185—1101. 

EXEMPTIONS.     See  Taxation,  6,  7. 

Debtor's  Interest  in  Partnership  Property.  A  partner,  though  a 
resident  head  of  a  family,  may  not  claim  his  interest  in 
partnership  personal  property  exempt  from  levy  and  sale 
under  execution  to  satisfy  partnership  debts.  Jensen  v. 
Wiersma.  185—561. 

FALSE  PRETENSES. 

Immateriality.    One  charged  with  obtaining  property  by  means 

1  of  false  pretenses  may  not  show  that,  subsequent  to  the 
consummaCion  of  the  entire  deal,  part  of  the  property  re- 
ceived by  him  was  taken  from  him  by  the  vMidor's  cred- 
itors.   State  V.  Waterbury.  185—87. 

Elements  of  Olfense— Check  withont  Funds  for  Property.    The  | 

2  delivery  of  a  check  in  payment  of  goods  was  a  representa-  I 
tion  that  it  was  good,  and  would  be  paid  on  presentation; 

and  where  the  buyer  securing  possession  of  the  goods  knew 
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that  the  check  was  false,  and  that  there  were  no  funds  to 
pay  the  same,  he  was  g^uilty  of  the  crime  of  cheating  by 
false  pretenses.    Mulroney  Mfg.  Co.  v.  Weeks,  185 — 714. 

FENCES.     See  Aniitalb. 
FIXTURES. 

Intention  and  Manner  of  Construction.    Improvements  are  not 

1  trade  fixtures,  but  a  part  of  the  realty,  when  added  by  a 
tenant  with  intention  to  permanently  annex  them  to  the 
realty,  or  when,  with  a  contrary  intent,  he  so  constructs 
them  that  they  may  be  removed  only  by  doing  substantial 
injury  to  the  realty.    Wlnnike  v.  Heyman,  185 — 114. 

Innocent  Purchasers.    Purchasers  of  realty  which  is  in  the  pos- 

2  session  of  a  tenant,  take  title  to  improvements  placed  there- 
on by  the  tenant,  when  such  improvements  appear  to  be 
a  permanent  part  of  the  realty,  and  no  fact  suggests  any 
inquiry  to  the  contrary.    Winnike  v.  Heyman,  185 — 114. 

FOBOXBLB  ENTKT  AND  DETAINEB. 

Bight  of  Action— Against  One  Claiming  Possession  as  Purchaser. 

1  The  action  of  forcible  entry  and  detainer  will  lie  against 
one  elaimtng  possession,  if  he  is  unlawfully  in  possession. 
Waterman  v.  Wood,  186 — 897. 

Bight  of  Action — Tenant  at  Will.    A  person  who  takes  wrongful 

2  possession  of  property  may  become  a  tenant  at  will  by 
being  permitted  to  remain  there  30  days  or  more,  mak- 
ing it  necessary  to  terminate  his  tenancy  by  statutory  no- 
tice; but,  his  tenancy  being  so  terminated,  he  is  liable  to 
eviction  by  summary  proceedings.  Waterman  v.  Wood, 
185 — 897. 

FBAUD.     8ee  Dbbds,  J,  9,  10;   Limitation  of  Actions,  2; 
Rblbasb,  4 ;  Vendor  and  Purchaser,  7-9. 

Ftsndulent  Beptesentations— Vstae  and  Acreage  of  Land.    Bri- 
1     dence  reviewed,  and  held  to  sustain  finding  of  misrepre- 
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sentation  by  defendant  of  the  number  of  acres  and  the 
value  of  land  transferred  to  plaintlfC.  BlUick  v.  Davidson, 
185—801. 

tJnpleaded  but  Proved  Fraud.    Unpleaded  fraud,  though  proved, 

2  affords  no  ground  for  relief.     Ellison  v.  Stockton,  185 — 979. 

Bzamination  as  Excluding  Seliance  on  Fraud.    An  unobstructed 

3  examination  of  property  by  a  prospective  vendee,  prior  to 
purchase,  does  not  necessarily  exclude  reliance  on  fraud- 
ulent  representations.    Ellison   v.    Stockton,    185 — ^979. 

Fact  and  Opinion.    Representations  that  a  company  had  built 

4  up  a  good  business  and  was  making  money  are,  if  know- 
ingly false,  actionable;  otherwise  as  to  a  representation 
that  a  purchaser  would  be  able,  in  a  short  time,  to  pay  for 
the  business  out  of  the  profits.  Sherman  v.  Smith.  185 — 
664. 

Fraudulent  Representations — ^Defenses — ^Evidence.    That,  In  the 

5  exchange  of  properties,  plaintiff  misrepresented  the  value 
of  his  property,  would  not  have  any  tendency  to  show  that 
defendant  did  not  misrepresent  his  property  to  the  plaintiff. 
Blllick  v.  Davidson,  185—801. 

Damages — False  BepresentationB  as  to  Sale  of  Joint  Property. 

6  Where  one  owning  property  jointly  with  another  was  in- 
duced by  the  latter's  false  representations  as  to  the  price 
being  received  to  Join  in  a  sale  of  the  same,  he  was  en- 
titled to  one  half  of  the  amount  for  which  the  property 
was  sold.    Monoghan  v.  Bowers,  185 — 708. 

PRAtJDS,  STATUTE  OF. 

Promise  to  Pay  Debts  of  Old  Partnership.    The  oral  promise  of 

1  an  incoming  partner,  on  a  consideration  personal  to  him- 
self, to  pay  the  debts  of  the  old  partnership,  is  not  within 
the  statute  of  frauds.    CuttlU  v.  Harrington,  186 — 5J7. 

Sale  of  Personal  Property— Oral  Modification  of  Wtitton  Oontract 

2  An  oral  agreement  extending  the  tlnle  of  delivery  of  corn 

under   a  written   contract,   without   modifying  or  altering 
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the  written  contract  or  interfering  with  its  enforcement, 
does  not  involve  any  question  of  the  statute  of  frauds. 
Neola  Blev.  Co.  v.  Kruckman,  186 — ^1254. 

nUUDULENT  CONVEYANCES. 

BflUance  on  Representation.  One  may  not  predicate  reliance  on 
a  representation  which  is  contradicted  by  an  authorized 
public  record,  of  which  he  is  charged  with  notice,  and  by 
his  own  personal  knowledge.  •Schuster  Bros.  ▼.  Davis  Bros., 
186—148. 

OABNISHMENT. 

Contingent  Bights— Property  Subject  to  Oamlshment.    Where, 

1  after  the  holder  of  a  beneficiary  insurance  certificate  dis- 
appeared, and  was  presumed  to  be  dead,  the  Insurer  and  the 
beneficiary  under  the  policy  contracted  that  the  money  due 
on  the  policy  should  be  deposited  in  the  bank  by  the  in- 
surer, to  be  paid  to  the  beneficiary  at  the  end  of  10  years 
thereafter,  unless  the  insurer  could  prove  that  the  insured 
was  alive,  the  beneficiary  nad  an  existing  contingent  bene- 
ficial property  right  in  the  funds  held  by  the  bank,  and 
this  was  a  vested  interest,  subject  to  the  subsequent  condi* 
tion  provided  for  in  the  contract,  and  one  which  was  sub- 
ject to  garnishment  for  the  debts  of  the  beneficiary;  and, 
in  a  garnishment  action  thereon,  the  court  could  continue 
the  garnishment  proceedings,  sufojeot  to  the  farther  order, 
of  the  court,  until  it  was  seen  whether  the  defeasance  pro- 
visions resulted,  and  whether  the  funds  went  to  the  bene- 
ficiary.   Ottumwa  Nat.  Bk.  v.  NorfolK,  185—1334. 

Kottce— Principal  Defendant^Appearance—Proceedings.    Where 

2  there  is  an  Informality  in  the  service  of  notice  of  garnish- 
ment upon  the  principal  defendant,  and  both  he  and  the 
garnishee  appear,  and,  making  no  objection,  move  to  cancel 
and  set  aside  an  order  continuing  the  proceedings  for  fur- 
ther orders  as  to  the  garnished  funds,  and  where,  if  the 
notice  was  wrong,  another  one  could  be  served,  and  where 
no  Judgment  has  been  rendered  as  yet  against  the  garnishee, 
the  garnishee  and  the  debtor  cannot  object  that  no  notice 
of  the  garnishment  has  been  served  on  the  debtor,  as  re- 
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quired  under  Section  8947,  Code  Supp.,  1913.    Ottumwa  Nat 
Bk.  V.  Norfolk.  185—1334. 

GIFTS.     See  EvidbncB;  13. 

Failure  to  Oonsummate — ^Mistake— Bflect.  A  failure  to  fully  con- 
summate an  intended  gift  inter  vivos,  during  the  lifetime 
of  the  donor*  even  though  auch^  failure  is  the  result  of  a 
manifest  mistake  on  the  part  of  the  donor,  absolutely  nul- 
lifies ihe  intended  gift.    Dolph  v.  Wortman,  186—630. 

OUARANTT. 

Discharge   of   Ouaraator— Secondary  Liability.    Under   Section 

1  306(Kal92,  Code  Supplement,  1913,  the  guarantor  on  a  note 
is  only  secondarily  liable,  and  therefore  under  Section  30$0- 
al20,  Code  Supplement,  1913,  he  is  discharged  by  the  dis- 
charge of  the  principal,  or  prior  party.  First  Nat.  Bank 
V.  Drake,  185—879. 

Limitation  of  Actions— Nonresident  Guarantor.    A  cause  of  ac- 

2  tion  which  is  barred  by  the  statute  of  limitations  as  against 
the  maker  of  a  note  is,  by  reason  thereof,  barred  against 
the  guarantor  on  the  same  note,  although  the  ggiarantor  is 
a  nonresident  of  the  state,  and  otherwise  there  would  be  no 
such  bar  as  to  him.    First  Nat  Bank  v.  Drake,  185 — ^879. 

aUABDIAN  AND  WAB3>. 

Former  Incompetency  as  Bearing  on  Present  Inconn^etency.    On 

1  the  issue  whether  a  guardian  should  be  appointed,  the  real 
test  is  incompetency  at  the  time  of  trial;  but  evidence  of  in- 
competency prior  thereto  may  carry  a  presumption  of  in- 
competency down  to  and  at  the  time  of  triaU  Bvidence  re- 
viewed, and  held  to  fully  overthrow  the  presumption.  Mil- 
ler V.  Paulson,  185—218. 

Defendant  as  a  Testifying  Exhibit.    A  Jury  finding  of  incom- 

2  petency  is  not  necessarily  conclusive  on  the  appellate  court 
by  reason  of  the  fact  that  the  Jury  had  the  advantage  of  per- 
sonally observing  the  alleged  incompetent  while  she  was 
a  witness.    Miller  v.  Paulson,  185—218. 
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Insane   Persons — Contracts  for  Necessaries^  Statutes.    The   lia- 

3  bility  on  their  contracts  or  for  necessaries  of  the  insane  or 
spendthrift  under  guardianship,  is  not  affected  or  gov- 
erned by  the  provisions  of  Section  3189,  Code,  1S97,  not- 
withstanding the  general  provision  of  Section  3223,  Code, 
1897.  that,  so  far  as  the  same  are  applicable,  Sections  3192  to 
3228,  Code,  1897,  and  other  laws  relating  to  minors,  shall 
apply  to  the  insane,  spendthrifts,  and  habitual  drunkards, 
and  their  guardians.     Reeves  v.  Hunter,  186 — 958. 

Contracts  of  Ward — Constnictive  Notice  of  Disability  from  Ouar- 

4  diansbip.  Every  person  dealing  with  one  under  permanent 
guardianship  is  charged  with  constructive  notice  of  the 
Judgment  of  disability.    Reeves  v.  Hunter,  185 — 958. 

Estate  of  Ward — Contracts  for  Necessaries — Jurisdiction  of  Court. 

5  Neither  the  guardian  nor  the  insane  person  can  make  a 
valid  contract,  even  for  necessaries,  without  the  approval 
of  the  district  court  sitting  in  probate;  and  one  furnishing 
a  ward  necessaries  must  present  his  claim  therefor  for 
approval,  to  the  court  having  Jurisdiction  of  the  ward's  es- 
tate.    Reeves  v.   Hunter,   185 — 958. 

Estate  of  Ward — Contracts  for  Nece»iaries.    The  disability  of  a 

6  person  under  guardianship  is  such  that  there  can  be  no 
obligation  on  his  part  to  restore  property  secured  by  him 
under  contract,  yet  this  disability  does  not  prevent  the 
other  party  from  retaking  it;  and  while  the  court,  upon 
refusing  approval  of  claim  for  necessaries  furnished  the 
ward,  has  full  power  to  order  whatever  restoration  is  prac- 
ticable, yet  its  right  to  refuse  approval  is  not  dependent  upon 
its  ordering  restoration.    Reeves  v.  Hunter,  18^5 — 958. 

Estate   of  Ward— Contracts— Jurisdiction   of  Court.    A  person 
7      who  is  under  guardianship  is  under  the  protection  of  the 

court,  and  cannot  make  a  contract  which  is  obligatory  upon 

him.    Reeves  v.  Hunter,  185—968. 

HEALTH. 

Compulsory  Detention  and  Examination  of  Persons.  In  the  ab- 
sence  of  a  clear  and  definite  statute  so  authorizing,  state 
and  local  boards  of  health  may  not,  on  mere  suspicion  that 
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a  person  is  afflicted  with,  or  has  been  exposed  to,  a  vene- 
real disease,  cause  such  person  to  be  compulsorily  detained 
and  physically  examined  by  withdrawing  blood  from  the 
veins  and  pus  smear  from  the  urethra,  for  the  purpose  of 
determining  the  existence  of  such  disease  in  such  person, 
even  though  such  examination,  while  painful,  is  not  dan- 
gerous to  life.    Wragg  v.  GriflBn,  185 — 243. 

HIGHWAYS.     See  Municipal  Corporations,   18;    Nbqli* 
GBNCB^  2 ;  Statutbb^  2. 

Estoppel  Against  Public  in  re  ObstnictionB.    Estoppels  against 

1  the  public  to  demand  the  removal  of  valuable  buildings  or 
other  like  improvements  which  are  within  the  public  high- 
ways, rest  essentially  on  the  fact  of  prior  express  or  im- 
plied consent  by  the  public  authorities  to  the  erection  of 
such  improvements.  Ten  years'  maintenance  of  such  im- 
provements (in  analogy  to  the  statute  of  limitations)  ip»o 
facto  establishes  such  consent.  In  the  absence  of  such  ten 
years'  maintenance,  the  owner  must  show  that  he  had  such 
consent  when  the  improvements  were  erected.  Herrick  v. 
Moore,  185—828. 

Law  of  Bead— Automobiles— Duty  of  Drirer  to  Tom  to  Bight— 

2  Kegligence.  It  is  the  duty  of  an  automobile  driver,  in 
meeting  with  another  automobile,  to  turn  to  the  right,  if 
he  can,  and  his  failure  in  this  respect  is  negligence.  Ham- 
ilton V.  Young,  185—1160. 

Dedication  by  Conduct.  Conduct  on  the  part  of  an  owner  of 
S  land,  when  relied  on  to  show  a  conclusive  intent  to  dedi- 
cate the  land  for  highway  purposes,  must  be  unequivocal. 
So  held  where  the  record  showed  travel  and  public  improve- 
ment for  many  years,  but  revealed  uncerUinty  (a)  as  to 
the  ownership  of  the  land  during  part  of  the  time,  and  (b) 
as  to  the  extent  and  nature  of  the  original  right  in  the 
land.    Wensel  v.  Chicago,  M.  ft  St.  P.  R.  Co.,  185—680. 

HegUgence  by  Not  Tieidlng  Eight  of  Way.    The  driver  of  a 
4    vehicle  who  fails  to  yield  the  right  of  way  to  another  ve- 
hicle at  an  intersecting  crossing,  when  he  has  ample  time, 
and  is  under  legal  obligation  to  so  do,  is  guilty  of  neg;!!- 
gence.    Seager  v.  Foster,  185 — 32. 
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Wli0re  All  Parties  Ck>n86nt  and  Bequest.  An  unqualified  written 
5  request  to  the  board  of  supervisors  to  establish  a  specified 
highway,  signed  by  all  the  owners  of  land  which  will  be 
tabfen  for  the  highway,  empowers  the  board  to  proceed  to 
the  establishment  of  the  highway  without  the  appointment 
•  of  a  commissioner,  without  the  service  of  notice  on  any- 
one, and  without  regard  to  undisclosed  claims  for  damages 
in  favor  of  any  petitioner.  Swift  v.  Board  of  Supervisors, 
186—488. 

HOMESTEAD.     8ee  Divorce^  7. 

UndlYlded  Interest  Held  in  Common.    A  homestead  may  con- 
1    slst  of  the  owner's  undivided  interest  in  lands  held  in  com- 
mon.   So  held  where  the  interest  was  an  undivided  one 
fourth  of  120  acres.    Livasy  v.  State  Bk.  of  Redfield,  186 — 
442. 

Failure  of  Wife  to  Join  in  Sale  Contract— Estoppel.  A  wife  who 
.  2  does  not  sign  the  hushand*8  contract  for  the  sale  of  the 
homestead,  but  intentionally  furthers  the  sale  by  correctly 
pointing  out  the  boundaries,  in  accordance  with  said  con- 
tract, and  then  abandons  all  homestead  Interest  in  the 
property,  and,  when  the  consideration  is  paid,  joins  with 
her  husband  in  a  deed,  is  estopped  to  prevent  such  reforma- 
tion of  the  deed  as  will  cause  it  to  speak  the  mutual  in- 
tention of  all  the  parties.    Townsend  v.  Woodworth,  185 — 99. 

HUSBAND  AND  WIFE.      See  Dbbds,  23,  24;    Divobcb; 
EsTOPPBL,  6;  Mabriaqb;  Witnbssbs,  1,  3. 

AAtenoptial  Contracts— Family  Expenses.    A  clause  of  an  ante- 

1  nuptial  contract  which  provides  that  each  party  "agrees 
to  contribute  to  ^he  family  expenses"  in  a  named  pro- 

.  portion,  is  not  efTective  in  favor  of  the  wife  after  the  death 
of  the  husband.    In  re  Estate  of  Mansfield,  185 — 889. 

Life  Maintenance  to  Wife.    Principle  recognized  that  a  wife 

2  may  not,  on  the  death  of  the  husband,  demand  support  and 
maintenance  from  the  husband's  estate,  independent  of  and 
supplemental  to  the  rights  given  to  her  by  statute.  In  re 
Estate  of  Mansfield,  185 — S39. 
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INFANTS. 

Actions — Defense  Without  Guardian — Default.  Where  default 
Judgment  was  entered  against  a  minor,  without  the  mak- 
ing of  any  defense,  and  without  the  appointment  of  a  guar- 
dian ad  Wem,  the  Judgment  was  irregular.  (Sec.  3482,  Code. 
1897.)     Nels  v.  Rider,  185—781. 

INJUNCTION. 

status  Quo  on  Proposed  Increase  of  Utility  Ratee.    A  paper  show- 

1  ing,  by  a  public  utility  corporation  (which  proposes  to  in- 
crease existing  rates  for  electric  light,  in  opposition  to  the 
terms  of  an  admitted  ordinance),  that  existing  rates  are 
non-compensatory,  furnishes  sufficient  basis  for  the  dissolu- 
tion of  a  temporary  injunction  against  such  threatened  in- 
crease, when  viewed  in  the  light  of  the  established  princi- 
ples of  law  (1)  that  the  power  to  fix  such  rates  is  an  ex- 
ercise of  the  police  power,  (2)  that  such  power  is  purely 
legislative,  (3)  that  such  power  cannot  be  the  subject  of 
contract,  in  the  absence  of  unmistakable  grant,  and  that 
such  grant  has  been  withheld  in  this  state,  (4)  that  all 
such  rates  must  be  compensatory, — in  short,  that  no  con- 
tract, ordinance,  or  estoppel  can  stand  In  the  way  of  a 
proper  increase  of  non-compensatory  rates, — and  when  it  is 
further  made  to  appear  that  such  dissolution  will  more 
clearly  maintain  the  stolus  quo,  pending  the  final  hearing 
on  such  proposed  increase,  than  would  be  accomplished  by 
a  continuance  of  the  injunction.  Town  of  Williams  v.  Iowa 
Falls  Elec.  C^o.,  185—493. 

Violation  of  Contract  in  Trade  Beetraint.     Injunction  will  lie  to 

2  prevent  the  breach  of  an  enforcible  contract  in  restraint  of 
trade.     Rowe  v.  Toon,  185 — 848. 

Temporary  Injunction — Qrounds  for  Continuing — ^Probable  Injozy. 

3  The  right  to  have  a  temporary  injunction  continued  until 
a  hearing  can  be  had  on  the  merits  of  the  petition  depends 
upon  whether  petitioner  has  a  probable  right  to  the  relief 
sought  and  will  suffer  probable  injury  to  such  right  if  the 
writ  be  dissolved.     Carr  v.  Carr,  185-~1206. 
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INSANE  PERSONS.      See  Libel  and  Slakdsr,  1. 

Oontractfl — When  Voidable  Beitoration  of  Status  Quo.    A  con- 

1  tract  of  an  incompetent,  entered  Into  innocently  by  the 
other  party,  Is  voidable,  and  not  void;  and,  if  fair  and  rea- 
sonable, and  if  both  parties  cannot  be  placed  in  statu  quo, 
it  may  be  enforced;  and,  where  set  aside  as  being  voidable, 
the  innocent  party  is  entitled  to  be  restored  to  the  status 
quo  or  its  equivalent.    Reeves  v.  Hunter,  186 — 958. 

Explaining  Unequal  Distribution  of  Property.    Inferences  of  in- 

2  competency,  arising  from  the  fact  that  the  one  sought  to  be 
placed  under  guardianship  had  made  a  very  unequal  dis- 
tribution of  her  property  among  her  children,  may  be  ex- 
plained by  evidence  showing  that  the  distribution  was,  under 
the  circumstances,  eminently  fit,  reasonable,  and  proper. 
Miller  V.  Paulson,  185—218. 

Adjudication  Excludes  Court  Action  on  Indictment.    An  adjudica- 

3  tion  of  insanity  by  the  commissioners  of  insanity  precludes 
the  district  court  from  proceeding  with  the  trial  of  a  sub- 
sequently returned  indictment  against  the  same  person, 
until  his  reason  is  restored.  (Sec.  2279,  Code,  1897.) 
Quaintance  v.  Lamb,  185 — 237. 

Notice  and  Personal  Presence.    Proceedings  to  determine  the  san- 

4  ity  of  a  person  may  be  legally  had  before  the  commissioners 
of  insanity,  without  the  presence  of,  and  without  notice 
to,  the  person  under  investigation;  and  in  such  case  it  will 
be  presumed  that  notice  would  have  accomplished  no  pur- 
pose, and  that  the  personal  presence  of  such  person  would 
have  been  injurious  to  such  person.  Corcoran  v.  Jerrel. 
185—532. 

INSURANCE.      See  Aiu'eal  and  Errok,  39,  40;    Arbitra- 
tion AND  Award;   Garnish mbxt,  1 ;   Trial,  3,  4. 

AOBKTS. 

Authority  of  Agents.    The  authority  of  an  insurance  agent,  so 
1    far  as  the  public  is  concerned,  must  be  measured,  not  so 
much  by  the  terms  of  his  employment  or  by  the  terms  of 
Vol.  l«r>  I  A.— 92 
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the  policies,  as  by  the  things  which  the  principal  permiU 
him  to  do.  Evidence  held  to  show  that  the  agent  in  qaes- 
tiOD  was  a  "general"  agent  McDonald  v.  Bquitable  U  Assur. 
Soc.,  186—1008. 

Construction  and  Operation  of  Poucy. 

Life  Insuraiice— Bight  to  Insurance  under  Loan  Value— Failure 

2  to  Preeent  Policy  for  Endorsement.  Where  an  insurance  pol- 
icy provided  that,  after  the  payment  of  three  premiums, 
the  policy  would,  upon  presentation  for  endorsement,  be 
extended  for  such  length  of  time  aa  the  loan  value  would 
buy  extended  insurance,  the  failure  of  the  insured  to  pre- 
sent the  same  for  such  endorsement  did  not  prevent  the  ex- 
tension of  the  policy,  where  such  payments  had  been  made, 
and  the  policy  was  extended,  and  continued  effective  with- 
out such  endorsement.  Highland  v.  Iowa  L.  Ins.  Co.. 
185—1001. 

Prohibited  Waivers  by  Agents.    A  policy  condition   which  is 

3  for  the  sole  benefit  of  the  insurer  may  be  waived  by  any 
agent  who  has  authority  to  act  in  reference  thereto,  even 
though  the  policy  provides  to  the  contrary.  McDonald  v. 
Equitable  L.  Assur.  Soc,  185 — 1008. 

Provisions  Governing  Notices.    A  policy  provision  that  notices  to 

4  the  insured  shall  be  sent  to  a  designated  address  has  ref- 
erence solely  to  notices  which  give  effect  to  the  terms  of 
the  contract, — not  to  notices  as  to  which  the  law  requires 
actual  notice,  and  which  could  not  have  been  contemplated 
by  the  parties  when  the  policy  was  issued.  McDonald  v. 
Equitable  L.  Assur.  Soc.,  185—1008. 

Reduced  Indemnity— Burden  of  Proof.    A  policy  which  provides 

5  (1)  for  a  general  stated  indemnity  in  case  of  death  from 
accident,  but  (2)  for  a  reduced  indemnity  in  case  the  death 
resulta  from  a  particular  kind  of  accident,  unless  specified 
exculpating  circumstances  attend  such  latter  accident,  im- 
poses the  obligation  on  the  insurer,  in  order  to  escape  by 
payment  of  such  reduced  indemnity,  to  allege  and  prove 
that  the  specified  exculpating  circumstances  did  not  exist 
Ward  V.  Interstate  B.  M.  Ace.  Assn.,  185—674. 
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Oednetdng  ZiOaiu.    A  certificate  of  loan,  the  amount  of  which 

6  \b  made  llenable  on  a  policy,  is  deductible  from  any  amount 
payable  under  the  policy,  when  such  certificate  constitutes 
the  means  by  which  the  insurer,  the  insured  and  all  other 
like  policyholders,  under  a  purported  20-pasanent  life  policy, 
po$tdated  10  years  and  without  actual  payment  of  the  first 
ten  prenUuntSy  are  placed  in  exactly  the  same  position  that 
they  would  have  been  placed  in  had  the  insured  annually 
paid  the  first  ten  payments  in  cash,  or  had  paid  in  cash 
and  in  a  lump  sum  the  equivalent  of  said  ten  payments, 
when  the  postdated  policy  was  Issued.  Deacon  v.  Fidelity 
Mut.  Life  Ins.  Co.,  185>-1387. 

Loan  Oertiflcates.    Agreements  evidencing  loans  upon  a  policy 

7  need  not  be  attached  to  th^  policy,  under  Section  1741, 
Code,  1897.  I>eacon  v.  Fidelity  Mut.  Life  Ins.  Co.,  185— 
1387. 

PrIDMIUMS,  DuBB;  and  AS8B8SMBNT8. 

lASe  UuRirance— Note  as  Part  Payment  of  Premium.    The  mere 

8  giving  of  a  note  for  a  premium  due  on  life  insurance  will 
not  work  the  payment  of  the  premium,  but  the  insurer  may 
so  treat  it  as  being  the  equivalent  of  cash,  and  so  deal  with 
the  insured  as  to  waive  the  right  to  deny  that  the  note  at 
maturity  worked  an  actual  payment,  although  not  paid. 
Highland  v.  Iowa  L.  Ins.  Co..  1^—1001. 

Betentlon  of  Delinquent  Premium.    An  insurance  company  ir- 

9  revocably  waives  its  right  to  declare  a  forfeiture  of  a 
policy  because  of  the  failure  of  the  insured  to  pay  the  pre- 
mium on  or  before  the  maturity  date,  when  it  receives 
and  unreasonably  retains  the  delinquent  premium,  with 
knowledge  that  it  was  paid  by  the  insured  in  the  reason- 
able belief,  induced  by  an  unauthorized  agent,  that  he  (tbe 
insured)  might  make  such  payment  after  said  maturity 
date,  and  that  such  payment  would  preserve  the  life  of 
his  policy.  To  avoid  such  a  result  on  the  plea  that  the 
company  retained  the  money  on  the  condition  that  the  in- 
sured should  reinstate  his  forfeited  policy  by  fumishlng 
a  certificate  of  continued  good  health,  the  company  must 
aflb'matively  show  that,  upon  receipt  of  the  money,  it 
promptly  and  actually  brought  home  to  the  insured  its  in- 
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tention  to  so  hold  the  money,  and  thereby  gave  the  iiiAured 
an  opportunity  to  consent  to  its  new  and  self-created  condi- 
tion.    McDonald   v.   Equitable  L.   Assur.   Soc,   185—1008. 

Beiiuitatiiig  Waived  Bight.    An   insurance  company  which,  by 

10  unduly  retaining  a  delinquent  premium,  has  waived  Its 
right  to  declare  a  forfeiture  of  the  policy,  may  not  reinstate 
its  said  right  by  returning  the  premium  to  the  insured  and 
causing  him  to  retain  it  at  a  time  when  he  is  mentally  in- 
competent to  transact  business.  McDonald  v.  Equitable  L. 
Assur.  Soc.,  185—1008. 

PORPEITURE  OF  POLICY. 

Life  Insurance — Evidence— Sufficiency.    Bvi^dence  reviewed,  and 

11  held  sufficient  to  sustain  the  finding  of  the  court  that  an 
insurance  company  which  had  accepted  a  note  for  part 
of  the  third  premium  on  life  insurance,  and  retained  the 
note  and  demanded  payment  after  it  became  due,  waived 
Its  right  to  claim  a  forfeiture  of  the  policy.  Highland  v. 
Iowa  L.  Ins.  Co.,  185 — 1001. 

Pbatesrnal  Beneficiary  Insurance. 

Collection  of  Premiums — Deposits  in  Bank.    The  power  of  the 

12  secretary  of  a  local  fraternal  lodge  to  collect  premiums  for 
life  insurance  carries  with  it  the  power  to  make  reasonable 
arrangements  as  to  the  method  of  receiving  such  premi- 
ums, and  a  payment  to  a  clerk  authorized  by  him  would 
be  a  payment  to  him,  and  he  could  arrange  with  the  bank 
that  payments  could  be  made  to  him  there  by  a  deposit 
to  his  credit.  Hartman  v.  Fraternal  Bankers  Res.  Soc, 
185—1163. 

Collection  of  Premiums— Unreasonable  Requirements.    Where  the 

13  secretary  of  a  fraternal  lodge  arranged  with  a  bank  that, 
as  to  premiums  paid  there  to  his  credit  by  an  Insured,  the 
bank  should  enter  such  payment  on  a  receipt  slip,  placed 
in  the  pocket  of  a  book  furnished  to  the  insured,  and  the 
tender  of  the  premium  was  refused  by  the  bank  wholly  on 
the  ground  of  failure  to  produce  the  book,  which  had 
been  mislaid,  the  tender  of  the  premium  as  made  was 
good.    Hartman  v.  Fraternal  Bankers  Res.  Soc,  185 — 116S. 
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OoU^ettoii  of  Frmntnmn  Pnymimt  to  Bank— WalTor  of  Rule  to 
14  Produce  Book.  Where  the  secretary  of  a  fraternal  lodge 
had  arranged  that  payments  of  premiums  on  Insurance 
could  be  made  by  deposits  of  the  same  to  his  credit,  upon 
production  of  a  book  for  entries  therein,  and  the  bank 
refused  a  payment  on  the  ground  that  the  book,  which  had 
been  mislaid,  was  not  presented,  the  secretary's  direction 
to  receive  the  same  waived  the  requirements  of  the  produc- 
tion of  the  book  for  the  evidencing  of  the  payment.  Hart- 
man  V.  Fraternal  Bankers  Res.  Soc,  185 — 1163. 

imnBlST.     See  Executors  and  Administrators,  3,  ft-10. 

Past,  Present,  and  Future  Accruing  Claims.  Interest  may  not  be 
allowed  from  the  date  of  an  injury,  when  the  verdict  rep- 
resents past,  present,  and  future  accruing  damages:  1.  e., 
past,  present,  and  future  pain,  suffering,  and  humilia- 
tion arising  from  an  injury.  Carter  v.  Marshall  Oil  Co., 
185—416. 

INTEBSTATE  COMMERCE.      See  Master  and   Servant, 
12. 

INTOXIOATIMO  UQUOBS.      See    Constitutional    Law, 
1;  Principal  AND  Surbtt,  6 ;  Witnesses,  10. 

Inlentate  Shipments  for  Private  Consumption.    Interstate  ship- 

1  ments  of  intoxicating  liquors  which  are  for  the  private 
consumption  of  the  consignee  are,  since  the  passage  of  the 
Webb-Kenyon  Act,  violative  of  Sec.  2419,  Code,  1897,  and 
damages  may  not  be  recovered  for  the  loss  of  such  a  ship- 
ment.   Stajcar  v.   Dickinson,  185—49. 

Construction  of  Statutes— Instructions.     Instruction  of  the  court 

2  to  the  jury  that  the  liquor  statutes  should  be  so  construed 
by  the  courts  and  jurors  as  to  prevent  evasion,  held  correct, 
under  Sec.  2481,  Code,  1897.    State  v.  Snyder.  185—728. 

Promissory  Kote  for  Liquors  Sold.    In  an  action  on  a  promissory 

3  note  for  intoxicating  liquors  sold  under  the  Mulct  Act, 
plaintiff  need  only  show  that  he  had.  prior  to  said  sale, 
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complied  with  all  those  requirements  which  are  co&dltioiui 
precedent  to  the  opening  of  a  place  for  such  sale.  Dough- 
erty  v.  French,  186 — 975. 

Presumption  Attending  Consent,  Findings^  Btc.    A  consent  peti- 

4  tion  for  the  sale  of  intoxicating  liquors,  duly  found  to  be 
sufficient,  carries  a  presumption  of  continuance  until  its 
revocation  or  expiration  is  made  to  appear.  Dougherty  t. 
French,  185—975. 

Sales  by  Druggist.    Evidence  reviewed,  and  held  sufficient  to 

5  sustain  a  finding  that  a  druggist  sold  intoxicating  Ufiion 
as  a  beverage.    State  v.  Snyder,  185 — 728. 

Presumptions — ^Registered  Pharmacist.    An  instruction  that  the 

6  presumption  arising  from  the  finding  of  intoxicating  liqaors 
in  the  place  of  business  of  a  druggist,  who  was  a  registered 
pharmacist,  was  that  the  same  were  kept  for  the  purpose 
of  illegal  sale,  held  correct,  when  taken  in  connection  with 
other  instructions  that  (a)  the  Jury  should  take  into  ctm- 
sideration  the  evidence,  if  any,  of  sales,  and  that  (b)  the 
jury  could  not  convict  the  defendant  unless  they  found  that 
he  used  said  building  for  the  purpose  of  selling  intox- 
icating liquors  therein,  or  kept  intoxicating  liquors  in  said 
building  for  the  purpose  of  sale.  State  v.  Snyder,  185 — 
728. 

Burden  of  Proof  as  to  Registered  Pharmacist.    While,  undtf 

7  Section  2385,  Code,  1897,  a  registered  {Pharmacist  can  pur- 
chase intoxicating  liquors  other  than  malt,  for  the  purpose 
of  compounding  medicines  that  cannot  be  used  as  a  bev- 
erage, yet  he  is  not  authorized  to  manufacture  or  sell  any 
compound  that  may  be  used  as  a  beverage,  and  the  burden  is 
upon  him  to  show  that  intoxicating  liquors  found  in  his 
place  of  business  are  kept  for  a  lawful  purpose.  State  t. 
Snyder,  185—728. 

Oontempt— Clear  Preponderance  of  BvidBnce  Sufficient.    Oonvio- 

8  tion  upon  charge  of  contempt  in  violation  of  liquor  in- 
junction does  not  require  proof  beyond  a  reasonable  doubt 
A  clear  preponderance  is  sufficient.  State  v.  MuUan,  185 — 
794. 
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Oonttmpt— Certiorari— Boles  of  Review.  On  certiorari  to  review 
9  finding  by  trial  court  upon  charge  of  contempt  in  violation 
of  liquor  injunction,  the  finding  of  the  trial  court  is  not 
final  or  conclualve  upon  the  question  whether  the  injunction 
has  been  violated,  and  the  Supreme  Court  will  look  into 
the  evidence;  and  if,  in  its  judgment,  after  due  considera- 
tion of  the  conclusion  reached  by  the  trial  court,  the  con- 
tempt is  clearly  and  satisfactorily  established,  it  will  not 
hesitate  to  reverse  an  acquittal.  State  v.  MuUan,  186 — 
794. 

Intoxicating  Liquors — Oontempt — ^Evidence.    Evidence  reviewed, 
10    and  held  to  show,  by  a  clear  preponderance  of  the  evidence, 

that  defendant  was  guilty  of  contempt  in  violating  liquor 

Injunction.    State  v.  Mullan,  185 — 794. 

JUDGMENT.     Bee  Deeds,   17;    Infants;    Puincipal  a^d 

SURBTY,  4. 

Dbtaui/f. 

Notice  of  Time  and  Place  of  Holding  Court.    A  party  must  take 
""  1    notice  of  the  time  and  place  of  holding  court  and  of  the 
position  of  his  case  on  the  calendar  and  the  state  of  the 
calendar.    Dollister  v.  Pilklngton,  185 — 815. 

Negligence  of  Party.    Where  a  party  knew  that,  in  reply  to  his 

2  motion,  a  cost  bond  had  been  filed,  and  knew  that  his  at- 
torney had  withdrawn  from  the  case  and  had  turned  over 
the  papers  to  him,  and  employed  no  counsel,  took  no  ac- 
tion, did  nothing  to  protect  his  interests  thereafter,  and 
had  no  reason  to  expect  further  courtesy  to  him  by  op- 
posing counsel,  held  that  he  was  not  entitled  to  have  a  de- 
fault judgment  set  aside,  entered  31  days  after  the  filing 
of  said  cost  bond.    Dollister  v.  Pllkington,  185 — 815. 

Filing  of  Answer  Within  Time  Qiven  by  Oourt.    On  the  day 

3  after  the  day  on  which  the  court,  upon  overruling  his  mo- 
tion for  change  of  venue,  had  given  him  five  days  within 
which  to  file  answer,  the  defendant  was  not  in  default  for 
failure  to  file  answer.    Burke  v.  Dunlap,  186 — 949. 

Discretion  of  Court.    Where  counsel,  on  information  from  the 

4  clerk  of  the  courts,  had  reason  to  believe  that  court  would 
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be  adjourned  «me  die,  on  account  of  no  judge's  being  ae- 
signed  to  hold  court,  in  the  absence  of  the  regular  judge, 
and  left  the  county  seat  on  business,  and,  upon  arrival  of 
the  judge,  default  was  entered  in  a  case  in  which  said 
counsel  was  interested,  held  that  the  court  did  not  abuse 
its  discretion  in  setting  aside  the  default.  Nels  t.  Rider. 
185—781. 

Conformity  to  Process,  Pleadings,  Etc. 

Absence  of  Prayer.     Prayer  for   relief  is  just  as  essential  as 

5  plea  and  proof.  So  held  where  personal  judgment  was  er- 
roneously entered  in  the  absence  of  any  prayer  therefor. 
Schuster  Bros.  v.  Davia  Bros ,  185 — 143. 

Amendment  and  Correction. 

Scope  of  Nunc  Pro  Tunc  Entries.    The  right  to  make  nunc  pro 

6  tunc  entries  does  not  embrace  the  right  to  make  a  belated 
entry  state  a  fact  as  existing  at  a  prior  date,  when  such 
fact  did   not,   in   fact,  exist  at  such  prior  date.    Bear  t. 

Sullivan,  1S5— 1381. 

Openin(j  and  Vacating. 

Showing  of  Merits.    The  court  has  no  discretion  as  to  setting 

7  aside  a  Judgment  improperly  entered  against  a  party,  and 
such  a  party,  on  moving  to  set  aside  such  a  default,  is  not 
required  to  make  a  showing  of  merits.  Burke  v.  Dunlap, 
185—949. 

Concli'sivenkss  ok  Adjudication. 

Foreign   Judgment — Defense.     A   judgment    defendant,  sued  In 

8  this  state  on  a  judgment  rendered  against  him  by  a  court 
of  competent  Jurisdiction  in  another  state,  by  confession 
upon  a  warrant  of  attorney,  may  show  that,  prior  to  the  ren- 
dition of  such  judgment,  he  and  the  plaintiff  in  said  judg- 
ment canceled  said  warrant  of  attorney  by  mutually  ad- 
Justing  and  settling  all  existing  claims  between  them.  Oohn. 
Baer  &  Berman  v.  Bromberg,  185 — 298. 
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JURY. 

Ezaxninatlon  of  Juror— Association  with  Insurance  'Company., 
The  trial  court  is  within  its  discretion,  in  a  personal  injury 
case,  in  allowing  prospective  jurors  to  ue  examined  in  re- 
gard to  their  being  associated  with  insurance  companies 
insuring  against  personal  injuries;  and.  where  objection 
to  the  question  was  sustained,  there  was  no  prejudice. 
Mortrude  v.   Martin,  185-— 1319. 

LANDLOKD  AND  TENANT.  8ee  Contracts,  10,  11 ; 
Ebtoppeu  6;  Fixtures;  Forcible  Entry  ani>  De- 
tainer, 2. 

Oonstmction  of  Iiease — OanceUation— Damages — Evidence.  Where 

1  a  lease  of  farm  lands  provided  that,  if  lessor  sold  the  prop- 
erty, the  lessee  agreed  to  move  off  the  premises  "by  the  lessor 
giving  the  lessee  one  year's  notice  or  otherwise  as  may  be 
agreed  upon  the  payment  of  |500  in  cash  by  the  lessor," 
held  that  the  evidence  sustained  the  finding  of  the  trial 
court  that  the  parties  interpreted  the  contract,  in  accord- 
ance with  the  claim  of  the  lessee  that  he  was.  to  receive 
$500  as  damages  if  the  lessor  sold  the  farm,  or  if  he  was 
required  to  move  off  without  a  sale,  and  not  that  he  could 
only  receive  damages  if  he  did  not  have  a  year's  notice 
before  he  was  required  to  move.  Swanson  v.  Seelander,  185 
—735. 

Oonstruction  of  Lease — Damages  from  Dangerous  Condition.    A 

2  provision  in  a  lease  whereby  the  tenant  waived  claims  for 
damages  from  the  construction  of  an  additional  story  to  a 
building  referred  only  to  damages  received  from  proper 
construction,  and  did  not  cover  damages  for  negligence  in 
constructing  the  additional  story,  and  did  not  release  the 
landlord  from  his  acts  in  creating  a  dangerous  condition. 
Mortrude   v.   Martin.    185—1319. 

Untenantable  Condition  as  Terminating  Rent.    A  lease  of  certain 

3  lands  and  all  buildings  thereon  "owned  by  the  lessor,"  with 
right  in  lessee  to  erect  building  on  the  premises,  with  pro- 
viso that  rent  should  cease  in  case  said  premises  became 
untenantable  by  reason   of   fire,   through  no  fault  of  the 
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tenant,  does  not  absolve  the  tenant  from  payment  of  rent 

in  case  the  tenant's  own  buildings  are  destroyed  by  fire 

without  his  fault.    O'Neal  v.  Hawkeye  Lbr.  C5o.,  186 — *52. 
* 

Bant — Option  of  Share  Crop.  A  tenant  who  has  an  option  to 
4  pay  share  rent  on  the  happening  of  a  named  contingency 
must  exercise  his  election  within  a  reasonable  time  after 
the  happening  of  the  contingency,  or  right  to  exercise  the 
election  will  be  waived,  and  especially  so  where  his  con- 
duct is  inconsistent  with  the  exercise  of  such  election. 
Weatherill  v.  Weaver.  185—1201. 

LIBEL  AND  SLANDER.      Bee  Pleading,  11. 

Testimony  Before  Commissioners  of  Ihsanity.    Nonmalicious  tes- 

1  timony  by  a  physician  before  the  commissioners  of  insan- 
ity, touching  the  insanity  of  a  person  under  investigation. 
is  privileged.    Corcoran  v.  Jerrel,  185 — 682. 

Bvldence^Mental  Pain — ^Accusation  Made  in  PresMice  of  TUrd 

2  Person.  Where  the  accusation  was  made  in  the  presence  of  a 
third  person,  an  objection  was  properly  sustained  to  a  qaes- 
tion  asking  the  plaintiff  what  mental  pain  he  suffered  from 
the  accusation,  as  the  same  should  have  been  confined  to 
what  mental  pain  he  suffered  from  the  third  person's  hav- 
ing heard  the  accusation.    Greenlee  v.  Ooffman,  185 — 1092. 

Evidence — Defamatory  Sense  of  Words.    The  understanding  of 

3  people  as  to  the  sense  in  which  words  were  spoken  is  ad- 
missible on  the  issue  whether  the  words  were  spoken  in 
a  defamatory  sense.    Yocura  v.  Husted,  185 — 119. 

LIMITATION  OF  ACTIONS.       See     Guaranty;      Puad- 

ING,  6. 


Applicability  of  Statutb. 


Non-Applicability  to  Public.    The   statute   of  limitations   may 
1    not  be  invoked  against  the  public.    Herrick  v.  Moore,  185 — 
828. 
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Fraud. 

Oonc«aling  Fraud  Not  Solely  Cognisable  In  Bqnity.    Frauds  which 

2  must  be  redressed  at  law,  and  frauds  which  may  be  re- 
dressed either  at  law  or  in  equity,  start  the  running  of  the 
statute  of  limitations  when  the  fraud  is  perpetrated,  irre- 
sptetive  of  the  injured  party's  knowledge  of  the  fraud, 
except  in  those  cases  where  the  fraud-doer,  by  some  affirm- 
ative and  fraudulent  conduct,  prevents  the  injured  party 
from  obtaining  knowledge  of  the  fraud.  But  mere  silence, — 
mere  failure  on  the  part  of  the  fraud-doer  to  reveal  his 
wrong,  when  he  occupies  no  fiduciary  relation, — is  not  such 
fraudulent  concealment  as  will  toll  the  statute.  Birks  v. 
MeNeill,  185—1123. 

Computation  of  Pbriod. 

Setting  Aside  Probate  of  Will.    Action  to  set  aside  a  will  is 

3  barred  in  five  years  from  the  time  the  same  is  duly  filed 
for  probate  and  notice  thereof  is  given.  Birks  v.  McNeill, 
186—1128. 

Continuous  Services.    Claims  for  continuous  services  under  a 

4  continuous  contract  accrue  on  the  date  of  the  last  item  of 
services.    Scott  v.  Wilson,  185 — 464. 

Revival  of  Cause  of  Action — ^Evidence — Sufficiency  of  Written 

5  Admission.  A  writing,  to  constitute  a  revival  of  a  cause  of 
action,  under  Section  3456,  Code,  1897,  must,  by  its  terms, 
either  admit  or  promise  to  pay  some  indebtedness  of  the 
writer;  and  a  promise  to  pay  may  be  implied  from  an  ad- 
mission of  the  indebtedness;  but  the  writing  need  not  spe- 
cifically identify  the  indebtedness  as  that  upon  which  suit 
is  based,  as  that  may  be  established  by  extrinsic  evidence. 
Bakay  v.  Moeller,  185 — ^946. 

ftoTlval  of  Cause  of  Action— Insufficiency  of  Writing.    A  letter 

6  stating,  "I  think  you  have  been  negligent  in  waiting  so  long, 
but  you  need  not  worry  about  it,  I  will  see  to  it  and 
make  it  all  right,"  waa  insufficient,  under  Section  8456,  Code, 
1S97,  to  revive  an  indebtedness  on  a  note  barred  by  the 
statute  of  limitations,  as   it  did  not  contain  a  direct  or 
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certain  reference  to  the  note  in  question,  or  to  indebted- 
ness in  any  other  form.    Bakey  v.  Moeller,  185 — 946. 

Pleading. 


Waiver  of  Plea.  One  may  not  complain  that  his  plea  of  the 
7  statute  of  limitations  was  ignored  hy  the  court  when  he 
himself  ignored  said  plea  throughout  the  trial,  and  until 
the  filing  of  his  motion  for  new  trial.  Bspocially  is  this 
true  when,  on  a  hearing  with  reference  to  the  lost  return 
of  service,  it  appears  that  the  notice  was  filed  with  the 
sheriff  in  proper  time.  Heam  v.  City  of  Waterloo,  185— 
995. 

MALICIOUS  MISCHIEF. 

Evidence — Sufficiency.    Evidence  reviewed,  and  held  sufficient  to 

1  justify  the  Jury  in  finding  that  the  accused,  and  not  a  third 
party,  was  guilty  of  the  act  charged.  State  v.  Moas,  185 — 
158. 

Elements — ^Injury  to   Dwelling  House — Terrorising  Inhabitants. 

2  Malice  is  a  necessary  element  of  the  act  of  injuring  a 
dwelling  house  and  terrorizing  the  inhabitants  thereof,  as 
defined  in  Sec.  4799,  Code,  1897,  and  such  element  may  be 
shown  by  evidence  which  enlightens  the  Jury  as  to  for- 
mer difficulties,  etc.,  between  the  accused  and  the  injured 
party.    State  v.  Moss,  185 — 158. 

MABBIAGE. 

Oommon-Law  Marriage  —  Essentials  —  Agreement   Followed   by 

1  Consummation.  If  the  parties  are  capable  of  contracting,  and 
mutually  agree  that  they  are  husband  and  wife,  with  pres- 
ent intention  of  becoming  such,  and  this  is  followed  by  con- 
summation of  the  marriage  relation,  the  contract  of  mar- 
riage, under  Section  3139,  Code,  1897,  is  complete,  and  does 
not  depend  upon  cohabitation  for  a  period  of  time.  Love 
V.  Love,  185—980. 

Oommon-Law  Marriage — Continued  Cohabitation.    Proof  of  eon- 

2  tinned  cohabitation  between  parties  who  have  held  them- 
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selves  out  to  the  public  as  husband  and  wife,  Justifies  the 
inference  that  they  are  married.    Love  v.  Love,  186 — 930. 
Oomiiion-Iiaw  Marriage— Sufficiency  of  Eyidence.    Evidence  re- 
3    viewed,  and  held  to  sustain  finding  of  common-law  mar- 
riage.   Love  V.  Love,   185 — 930. 

MASTEB  AND  8BRVANT.      H«e  Constitutional  Law,  4. 

DuTiBs  AND  Liabilities  of  Master. 

Hidden  and  Lurking  Dyigers.    The  **8afe-place-to-worlc"  rule  is 

1  violated  by  the  failure  of  the  master  to  warn  his  servant 
of  a  lurking  and  hidden  danger,  which  U  not  ordinarily 
incident  to  the  can-ying  on  of  the  work,  of  which  danger  the 
master  had  knowledge,  and  of  which  danger  the  servant  did 
not  have  knowledge,    (barren  v.  Ottumwa  Gas  Co.,  185 — 1142. 

Non-Delegable  Duty.    The  master  may  not  delegate  his  duty  to 

2  provide  the  servant  with  a  safe  place  in  which  to  work. 
Wangen  v.  Upper  Iowa  Power  Co.,  185 — 110. 

Indbpendbnt  Contractors.    ^ 

Contractor  (7)  or  Employee  (7)     One  who,  in  pursuit  of  his  reg- 

3  ular  occupation,  contracts  to  remove  a  stated  number  of 
trees  from  the  land  of  another,  for  a  stated  price,  plus 
the  wood  derived  from  such  trees,  and  performs  the  work 
solely  by  his  own  labor,  In  his  own  time,  and  with  his  own 
tools,  is  a  "contractor."    Storm  v.  Thompson,  185 — 309. 

Workmen's  Compensation  Act. 

Beview— Findings  on  Fact  Final.    Whether  the  death  of  decedent 

4  employee  was  caused  by  his  intoxication  or  was  occasioned 
by  his  willful  misconduct,  with  intention  to  injure  him- 
self, is  a  fact  question,  and  the  findings  thereon  by  the 
statute  tribunals  under  the  Workmen's  Compensation  Act 
are  final,  and  will  not  be  reviewed  by  the  Supreme  Court 
Pierce  v.  Bekins  V.  ft  S.  Co.,  186 — 1846. 

Oonstruction.    The  Workmen's  Compensation  Act  is  highly  re- 

5  medial,  and  should  have  a  broad  and  liberal  cohstructlon  in 
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aid  of  accomplishing  the  object  of  the  enactment    Pierce 
V.  Bekins  V.  &  S.  Co.,  185—1346. 

Oonstroctlon.    No  exception  based  on  the  place  where  the  in- 

6  Jury  occurred  is  found  in  the  language  of  the  Workmen's 
Compensation  Act,  and  the  Supreme  Court  cannot  supply 
an  exception.    Pierce  v.  Bekins  V.  ft  S.  Co.,  185 — ^1346. 

Oonstmction— Injuries  Outside  of  State..   The   Supreme  Court 

7  is  not  precluded  from  holding  that  the  Workmen's  Compen- 
sation Act  covers  injuries  sustained  in  another  state  be- 
cause the  act  does  not,  in  terms,  declare  that  the  statute 
shall  have  such  an  effect;  and  where  the  language  of  the 
statute  is  broad  enough  to  cover  such  in  juries,  and  such  a 
construction  effects  the  broad,  beneficial  object  of  the  en- 
actment, the  court  may  so  find.  Pierce  v.  Bekins  V.  ft 
S.  Co.,  186—1346. 

Constructionr— Eztrarterritorial  Effect.    A  hiring  under  the  Work- 

8  men's  Compensation  Act  is  an  enforcible  contract  to  com- 
pensate for  injuries  sustained  and  arising  out  of  the  em- 
ployment, whether  sustained  in  this  state  or  out- 
side. Accordingl:%  held  that  an  employee  employed 
in  Iowa,  but  injured  in  Nebraska,  while  driving  a 
Tan  in  the  line  of  his  employment,  would  be  entitled  to 
recover  under  the  provisions  of  the  Iowa  Act,  Sections 
2477-m,  2477-m2,  2477-m6,  2477-m7,  2477-m8,  2477-mll.  2477- 
ml4,  2477-ml9,  2477-m21,  2477-m29,  2477-m83,  Code  Supp., 
1918.    Pierce  v.  Bekins  V.  ft  S.  Co.,  185-^1346. 

Construction— -lOeetlngs  at  Place  of  Hiring,  Where  Injury  Out- 

9  side  of  State.  That  the  meeting  of  the  arbitration  com- 
mittee cannot  be  held  at  the  place  of  Injury,  under  the 
Workmen's  Compensation  Act,  where  the  employee  is  in- 
jured in  another  state,  and  that  the  award  cannot  be  re- 
turned to  an  Iowa  district-  judge  sitting  there,  does  not 
deprive  the  employee  of  compensation  under  the  act  for 
injuries  suffered  in  another  state;  as  the  act  may  be  said 
to  be  reasonably  satisfied  by  holding  that  the  arbitration 
committee  may  meet  at  the  place  where  the  hiring  wis 
done,  and  the  court  may  act  «t  the  place  where  the  con- 
tract was  entered  into.  Pierce  ▼.  Bekins  V.  ft  S.  Co.,  185— 
1346. 
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Bxamplary  Damages.    Acceptance  of  compensation   under   the 

10  >vorkmen'8  Compensation  Act  forecloses  all  opportunity  to 
recover  exemplary  damages  of  the  master.  Stricklen  v. 
Pearson  Oons.  Co.,  185 — 96. 

Standards  of  Safety.    A  master  is  not  deprived  of  the  benefit 

11  of  the  Workmen's  Compensation  Act  hy  failing  to  initiate 
proceedings  for  the  establishment  of  "standards  of  safety/' 
as  provided  by  Section  2477-ml9,  Code  Supp.,  1913.  Stricklen 
V.  Pearson  Cons.  Co.,  185 — 95. 

Interstate  Commerce.    A  servant  injured  at  a  time  when  he  is 

12  engaged  in  interstate  commerce  must  resort  to  the  Fed- 
eral Employers'  Liability  Act, — ^may  not  resort  to  the  state 
Workmen's  Compensation  Act.  Des  Moines  .U.  R.  Co.  v. 
Funk,  185—330. 

MOETOAOES.     Bee  Bankbuitct^  1;   Escoppel,  1,  6;  Re- 
mainders; Tenancy  in  Common. 

Validity. 

Bona-Fide  Assignee.    EMdence  ^reviewed,  and  held  sufflcient  to 

1  show  that  plaintiff  was  a  bona-flde  purchaser  of  a  mortgage. 
Bank  of  Wayland  v.  Staidley,  185—1286. 

■ 

PORBCLOSURB  AND  REDEMPTION. 

Marshaling  of  Assets.    A  mortgagee  who  is  entitled  to  satis- 

2  faction  from  either  of  two  tracts  of  land  shall  not  so  exer- 
cise his  election  as  to  exclude  another  and  subsequent  mort- 
gagee who  is  entitled  to  resort  to  only  one  of  said  tracts. 

,     Bisby  V.  Walker,  185—743. 

BSUNIOIPAL  OORPORATIOMS.      See  Contracts,  12;   In- 
junction, 1 ;  Parties,  1. 

Ordinances. 

Improper  Mode  of  Performance  of  Powers.    Courts  cannot  in- 
1    terfere  with  the  acts  of  a  city  under  a  power  clearly  con- 


1472  Indkx,  \  ol.  185.     . 

Mi- MCI  HAL     CORI'ORATIONK     CONTINUKD 

ferred  by  the  legislature,  but  may  interfere  to  prevent  the 
arbitrary  and  unreasonable  or  oppressive  mode  or  manner  of 
performing  what  the  city  council,  in  its  legislative  dis- 
cretion, may  order  or  require.  Central  T^.  A.  Soc.  v.  City 
of  Des  Moines,  185 — 573. 

Opfichrs,  Agents,  and  Employees. 

Arbitrary  and  Oppressive  Acts  of  City  OounciL    Where  certain 

2  powers  are  conferred  on  the  city  council,  and  the  manner 
or  mode  of  performance  has  not  been  directed  by  the  legis- 
lature, such  manner  or  mode  ought  not  to  be  arbitrary  or 
oppressive;  and  when  this  is  attempted,  the  courts  may  in- 
terfere, and  prevent  an  unreasonable  course  on  the  part 
of  the  city  in  carrying  out  what  the  city  council  has  en- 
acted.   Central  L.  A.  Soc.  v.  City  of  Des  Moines,  185 — 573. 

Arbitrary  and  Unreasonable  Acts— Reducing  Width  of  fttdewslks. 

3  Allegations  of  a  petition  that  the  city  council  acted  arbitra- 
rily and  unreasonably  in  passing  a  resolution  reducing  the 
sidewalks  to  five  feet  in  front  of  plaintiff's  office  building 
held  insufficient  to  justify  the  interference  of  the  courts,  the 
petition  failing  to  show  that  the  street  was  not  similarly 
narrowed  on  other  portions  of  the  street  other  than  oppo- 
site plaintiff's  building,  and  that  the  width  of  the  street 
may  not  have  been  apportioned  between  pedestrians  and 
the  general  traffic  in  strict  conformity  to  the  necessities 
of  each;  and  held  that  the  facts  alleged  in  the  petition  were 
not  sufficient  to  show  that  the  acts  complained  of  were  ar- 
bitrary, unreasonable,  and  oppressive,  or  to  overcome  the 
presumption  that  the  city  council  had  not  acted  otherwise 
than  legally  and  in  good  faith.  Central  I-.  A.  Soc.  v.  City 
of  Des  Moines,  185—573. 

Ptblic  Improvements. 

Contract  to  Illegal  Bidder.    A  contract,  entered  into  in  good  faith 

4  for  the  construction  of  a  public  sewer,  and  fully,  executed, 
will  not  be  declared  illegal  because  the  same  was  let  on  a 
bid  which  was,  in  part  illegal,  and  consequently  in  excess 
of  other  bids,  (1)  when  the  illegality  in  such  bid  might 
have  been  eliminated  by  the  council  in  letting  the  contract. 
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(2)  when  the  excess  cost  resulting  from  such  illegality  in 
the  bid  Jb,  after  the  completion  of  the  work,  accurately 
ascertainable,  and  is  eliminated  in  the  making  of  assess- 
ments, and  (3)  when  such  latter  elimination  reduces  the 
cost  below  all  offered  bids.  North  View  Land  Co.  v.  City 
of  Cedar  Rapids,  185—1082. 

Notice  of  Intention  to  Construct  Sewer.    A  notice  of  intention 

5  to  construct  a  sewer,  which  fails  to  give  the  location  of  the 
sewer  and  the  kind  of  m-aterials  which  will  be  used  in  the 
construction,  is  fatally  defective,  even  though  the  notice 
makes  reference  to  the  engineer's  plat  where  such  informa- 
tion Is  set  forth.  (Sec.  965,  Code  Supp.,  1913.)  Davenport 
I»co.  Works  V.  City  of  Davenport.  185—151. 

ASSRSSMENT  OF  BENEFITS. 

Conflicting  statutes  in  re  Special  Assessments.    Section  817,  Code, 

6  1897,  in  so  far  as  it  provides  for  levy  of  special  assess- 
ments in  proportion  to  lineal  frontage,  was  impliedly  re- 
pealed by  Section  792-a,  Code  Supplement,  1913,  which  pro- 
vides for  such  levy  In  proportion  to  benefits.  Dickinson  v. 
Incorporated  Town  of  Guthrie  Center,  185 — 541. 

Presumption  from  Assessment.    He  who  appeals  from  a  special 

7  assessment  must  overcome  the  presumption  of  legality  and 
equitableness  which  attends  such  assessment.  Dickinson  v. 
Incorporated  Town  of  Guthrie  Center,  185 — 541. 

Adjacent  Property.    The  property  of  a  railway  company,  when 

8  situated  within  300  feet  of  a  paved  street,  though  not  abut- 
ting thereon,  may  be  specially  assessed  for  the  cost  of 
paving,  even  though  such  property  does  not  lie  between 
the  paved  street  and  any  other  street.  Dickinson  v.  In- 
corporated Town  of  Guthrie  Center,  185 — 541. 

Streets  and  Alleys. 

Equitable  Action  to  Bemove  Street  Obstruction.    A  municipality 

9  may  proceed  in  equity  for  the  removal  of  a  privately  main- 
tained obstruction  in  the  public  street:  e.  g.,  platform 
scales.  Incorporated  Town  of  Polk  City  v.  Gemricher,  185 — 
278. 

Vol.  185  Ia.— 9.n 


1474  Indbx,  Vol.  186. 

Municipal   Cokporationb   Continued 

Kotice  of  Defect  in  Highway.    The  exletence  for  two  weeks  of 

10  an  obvious  defect  in  a  public  street  carries  constructiye  no- 
tice thereof  to  the  municipality.  Hearn  v.  City  of  Waterloo, 
185—996. 

Obstructions  by  Reason  of  Repairs.    A  city,   in   repairing  its 

11  streets,  may,  in  so  far  as  reasonably  necessary,  place  plainly 
vUible  obstructions  therein,  and  is  not  liable  for  injury  to 
a  pedestrian  who,  in  full  possession  of  sight,  on  a  clear 
day,  and,  with  no  diversion  of  mind  except  such  as  is 
purely  voluntary,  falls  thereover.  So  held  where  the  ob- 
struction was  an  ordinary  fire  hose  laid  on  a  smooth  walk. 
Cutshall  V.  City  of  Keokuk,  185—808. 

Right  of  Way  at  Intersections.    A  city  may  validly  determine 

12  by  ordinance  which  of  two  vehicles,  traveling  on  differ- 
ent intersecting  streets  without  change  of  direction,  shall 
have  the  right  of  way  in  crossing  such  intersection.  (Sec. 
755,  Code,  1897.)     Seager  v.  Poster,  185—32. 

Speed  of  Automobiles.    Municipalities  may  not  validly  regulate, 

13  by  penal  ordinances,  the  speed  of  automobiles  on  the  public 
streets,  uYiless  warning  signs  are  hrst  erected  at  points 
where  the  corporate  line  crosses  public  highways,  with  an 
arrow  on,  or  in  connection  with  such  signs,  pointing  in  the 
direction  where  the  speed  is  to  be  reduced  or  changed. 
(Sec.  1571-m20,  Code  Supp.,  1913.)  Incorporated  Town  of 
Decatur  v.  Gould,  185—203. 

Obstructions— Abutting    Property    Ownera    Abittting  pmperty 

14  owners  have  the  right,  for  appropriate  purposes,  to  make 
reasonable  temporary  obstructions  of  the  streets.  Jones  v. 
City  of  Fort  Dodge,  185—600. 

Obstruction  by  Housing  Over  Sidewalk.    The  placing  of  hous- 

15  ing  over  the  sidewalk  in  front  of  a  building  by  the  abutting 
owner  while  he  is  reconstructing  the  building,  where  no 
other  part  of  the  street  other  than  in  front  of  the  build- 
ing is  used,  and  where  it  is,  in  effect,  a  proper  barricade,  is 
not  unlawful,  and  does  not  constitute  a  nuisance  or  negli- 
gence either  on  his  part  or  the  part  of  the  city.  Jones  v. 
City  of  Fort  Dodge,  185—600. 
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Plenary  Power  of  Legislature— Delegation  of  Antliority  to  Oitlee 

16  and  Towns.  The  legislature  has  plenary  power  over  the 
streets  and  highways,  and  may  delegate  such  authority  to 
the  cities  and  towns  within  which  the  streets  are  located; 
and  the  power  to  control,  improve,  and  repair  the  atreeta 
is  conferred  on  cities  and  towns  under  Section  753,  Code, 
1897,  and  Sections  751  and  792,  Oode  Supp.,  1913,  without 
any  prescription  as  to  the  manner  of  so  doing.  Central  L. 
A.  Soc.  V.  City  of  Des  Moines,  185 — 573. 

Torts — Acts  or  Omissions  op  Opficbrs. 

Non-Oovemmental  Acts.    The  act  of  an  employee  oi  the  city, 

17  while  in  the  course  of  his  employment,  in  conveying  police- 
men to  their  beats,  in  an  automobile  owned  by  the  city, 
is  not,  in  and  of  itself,  a  governmental  act.  It  follows  that 
the  city  is  liable  in  such  case  for  the  proximate  negligence 
of  the  employee.    Jones  v.  City  of  Sioux  City,  186 — ^1178. 

ICinlsterial  and  Qovemmental  Kogligence.    A  city  which  is  prox- 

18  imately  negligent  in  an  act  which  is  clearly  non-govern- 
mental is  none  the  less  liable  because  such  negligence  be- 
came proximate  while  the  city  was  doing  a  governmental 
act.    Jones  v.  City  of  Sioux  City,  185—1178. 

Taxation. 

Municipal  Water  Plant.    Under  Sections  724.  747-a,  748,  and  894, 

19  Subdiv.  6,  Code  Supplement,  1913,  and  Sections  749,  760, 
Code,  1897,  the  duty  and  power  of  the  waterworks  trustees 
ia  not  albne  confined  to  the  fixing  of  rental  rates,  but  also 
extends  to  the  estimating  the  deficit,  if  any,  to  be  provided 
for  by  the  tax;  and  upon  the  performance  of  this  duty  by 
the  trustees,  the  city  council  is  obliged  to  levy  the  tax 
therefor,  provided  the  trustees  have  not  transcended  the 
provisions  of  the  statutes;  and  this  obligation  of  the  city 
and  its  agencies  is  not  optional  nor  dlacretionary,  but  is 
mandatory,  that  a  sufllcient  sum  total  be  provided  for  the 
maintenance  of  the  plant.  Jensen  v.  Zurmuehlen,  186 — 
598. 

Konicipal  Water  Plant— Levy  to  Produce  Surplus.    The  allegar 
20    tions  of  answer,  that  the  levy  sought  to  be  made  in  a  suit 
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Kotlce  ot  Defect  in  Highway.    The  existence  for  two  weeks  of 

10  an  obvious  defect  in  a  public  street  carrieB  constructive  no- 
tice thereof  to  the  municipality.  Hearn  v.  City  of  Waterloo, 
185— 9»5. 

Obstructions  by  Reason  of  Repairs.    A  city,   in   repairing  iU 

11  streets,  may,  in  so  far  as  reasonably  necessary,  place  plainly 
visible  obstructions  therein,  and  la  not  liable  for  injury  to 
a  pedestrian  who,  in  full  possession  of  sight,  on  a  clear 
day,  and,  with  no  diversion  of  mind  except  such  as  is 
purely  voluntary,  falls  thereover.  So  held  where  the  ob- 
struction was  an  ordinary  fire  hose  laid  on  a  smooth  walk. 
Cutshall  V.  City  of  Keokuk,  185—808. 

Right  of  Way  at  Intersections.    A  city  may  validly  determine 

12  by  ordinance  which  of  two  vehicles,  traveling  on  differ- 
ent intersecting  streets  without  change  of  direction,  shall 
have  the  right  of  way  in  crossing  such  intersection.  (Sec 
755,  Code,  1897.)     Seager  v.  Foster,  185—32. 

Speed  of  Automobiles.    Municipalities  may  not  validly  regulate, 

13  by  penal  ordinances,  the  speed  of  automobiles  on  the  public 
streets,  unless  warning  signs  are  first  erected  at  points 
where  the  corporate  line  crosses  public  highways,  toith  an 
arrow  on,  or  in  connection  with  such  signs,  pointing  in  the 
direction  where  the  speed  is  to  be  reduced  or  changed. 
(Sec.  1571-m20,  Code  Supp.,  1913.)  Incorporated  Town  of 
Decatur  v.  Gould,  185—203. 

Obstructions — ^Abutting    Property    Ownera    Abutting  property 

14  owners  have  the  right,  for  appropriate  purposes,  to  make 
reasonable  temporary  obstructions  of  the  streets.  Jones  v. 
City  of  Fort  Dodge,  185—600. 

Obstruction  by  Housing  Over  Sidewalk.    The  placing  of  hous- 

15  ing  over  the  sidewalk  in  front  of  a  building  by  the  abutting 
owner  while  he  is  reconstructing  the  building,  where  no 
other  part  of  the  street  other  than  in  front  of  the  build- 
ing is  uBed,  and  where  it  is,  in  effect,  a  proper  barricade,  is 
not  unlawful,  and  does  not  constitute  a  nuisance  or  ne^i- 
gence  either  on  his  part  or  the  part  of  the  city.  Jones  v. 
City  of  Fort  Dodge,  185—600. 
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Plonaiy  Power  of  LegiBlature— Delegation  of  Authority  to  Cities 

16  and  Towns.  The  legislature  has  plenary  power  over  the 
streets  and  highways,  and  may  delegate  such  authority  to 
the  cities  and  towns  within  which  the  streets  are  located; 
and  the  power  to  control,  improve,  and  repair  the  streeu 
is  conferred  on  cities  and  towns  under  Section  753,  Code, 
1897,  and  Sections  751  and  792,  Oode  Supp.,  1913,  without 
any  prescription  as  to  the  manner  of  so  doing.  Central  L. 
A.  Soc.  V.  City  of  Des  Moines,  185 — 573. 

Torts — ^Acrs  or  Omissions  op  Officers. 

Non-Oovemmental  Acts.    The  act  of  an  employee  ol  the  city, 

17  while  in  the  course  of  his  employment,  in  conveying  police- 
men to  their  beats,  in  an  automobile  owned  by  the  city, 
is  not,  in  and  of  Uaelf^  a  governmental  act.  It  follows  that 
the  city  is  liable  in  such  case  for  the  proximate  negligence 
of  the  employee.    Jones  v.  City  of  Sioux  City,  185 — 1178. 

Ministerial  and  Qoyemmental  Negligence.    A  city  which  is  prox- 

18  imately  negligent  in  an  act  which  is  clearly  non-govern- 
mental is  none  the  less  liable  because  such  negligence  be- 
came proximate  while  the  city  was  doing  a  governmental 
act.    Jones  v.  City  of  Sioux  City,  185—1178. 

Taxation. 

Bffunicipal  Water  Plant.    Under  Sections  724,  747-a,  748,  and  894, 

19  Subdlv.  6,  Code  Supplement,  1913,  and  Sections  749,  760, 
Code,  1897,  the  duty  and  power  of  the  waterworks  trustees 
is  not  albne  confined  to  the  fixing  of  rental  rates,  but  also 
extends  to  the  estimating  the  deficit,  if  any,  to  be  provided 
for  by  the  tax;  and  upon  the  performance  of  this  duty  by 
the  trustees,  the  city  council  is  obliged  to  levy  the  tax 
therefor,  provided  the  trustees  have  not  transcended  the 
provisions  of  the  statutes;  and  this  obligation  of  the  city 
and  its  agencies  is  not  optional  nor  discretionary,  but  is 
mandatory,  that  a  sufficient  sum  total  be  provided  for  the 
maintenance  of  the  plant.  Jensen  v.  Zurmuehlen,  185 — 
698. 

Hunlcipal  Water  Plant— Levy  to  Prodnce  Surpliis.    The  allega^ 
20    tions  of  answer,  that  the  levy  sought  to  be  made  in  a  suit 
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of  waterworks  trustees  against  a  city  council  would  only 
increase  a  surplus^  held  good  on  demurrer,  am  trustees  have 
no  statutory  duty  to  accumulate  a  surplus.  Jensen  t.  Zur- 
muehlen,  185 — 593. 

Agricoltnrftl  Lands — ^Eleetric  Ught  System.  Lands  within  city 
21  limits,  occupied  and  used  in  good  faith  for  agricnltural 
purposes,  and  not  divided  into  parcels  of  10  acres  or  less, 
are  exempted,  under  Section  616,  Code  Supp.,  1913,  from 
all  city  taxes  except  for  road  purposes,  and  cannot  be  taxed 
for  electric  lighting  purposes,  under  Section  894,  Subdir. 
6,  Code  Supp..  1913.  Huddlestun  v.  City  of  Webster  City, 
185—706. 

NAViaABLE  WATERS.      See  Holndaribh,  1. 

NEOLIOENOE.  See  Hjiuhways,  2,  4;  Municipal  Corpo- 
rations, 18;  Principal  and  Agent,  1;  Railroads; 
SalbS;  8. 

Personal  Conduct  in  Genmral. 

Landlord  and  Tenant — ^Injuries  of  Employee  of  Tenan^^Sofl- 

1  ciency  of  Evidence.  Evidence  reviewed,  and  held  sufficient 
to  present  a  jury  question,  and  to  sustain  a  verdict,  on  the 
ground  that  the  defendants  were  negligent  in  permitting 
water  to  leak  from  the  ceiling,  where  an  employee  of  the  ten- 
ant was  injured  by  the  fall  of  plaster  from  the  ceiling,  dur* 
ing  construction  work  being  carried  on  above  by  the  land- 
lord.    Mortrude  v.   Martin,  185—1319. 

Speed  of  Automobile.    The  speed  of  an  automobile  creates  a 

2  presumption  of  negligence  only  in  case  the  speed  exceeds 
25  miles  per  hour,  but  a  driver  may  be  negligent  in  driv- 
ing at  a  lower  speed,  and,  under  proper  evidence,  it  is  error 
to  fail  to  submit  such  latter  issue.  Shaffer  v.  Miller,  181 
—472. 

Performing  Act  in  Ordinary  Way.    It  is  not  negligence  to  per- 

3  form  an  act  in  the  manner  in  which  such  an  act  is  ordi- 
narily performed.     O'Brecht  v.  Cedar  Rapids  Oil  Co.,  186— 

553. 
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Pboximatb  Causb. 

Hoii-0»iuwtiTe  Ooimection.    Negligence  without  cauBatiye  con* 

4  nection  with  Injury  becomes  immaterial.  So  held  as  to  an 
explosion  of  inflammable  oil.  (/Brecht  ▼.  Oedar  Rapids 
Oil  Co.,  186-^68. 

Operation  of  Antomobile.    Where  a  boy  who  was  on  the  street 

5  was,  on  account  of  the  construction  of  housing  constructed 
over  the  sidewalk,  struck  and  injured  by  an  automobile 
which  was  being  negligently  operated,  held  that  the  neg- 
ligence of  the  driver  of  the  automobile,  and  not  the  hous- 
ing, was  the  proximate  cause  of  the  boy's  injury.  Jones 
V.  City  of  Port  Dodge,  186 — 600. 

Condition  of  Street.    Evidence  reviewed,  and  held  quite  insuf- 

6  flclent  to  show  that  the  alleged  negligent  condition  of  a 
street  was  the  proximate  cause  of  an  accident.  Kimler  v. 
People's  G.  ft  E.  Co.,  185—439. 

Absence  of  Warning  Signals.    One  who  has  full  knowledge  of 

7  the  presence  of  a  train  in  ample  time  to  avoid  all  injury 
may  not  predicate  proximate  cause  on  the  absence  of  warn- 
ing signals.  Frush  v.  Waterloo,  C.  F.  ft  N.  R.  Co.,  18&— 
166. 

Last  Clear  Chance — SuAclency  of  Bvidence    Employee  on  Bail- 

8  way  Bight  of  Way.  Evidence  reviewed,  and  held  sufficient 
to  justify  the  submission  to  the  Jury  of  the  case  on  the 
theory  of  last  fair  chance,  where  a  railroad  employee 
operating  a  mower  on  the  railway  right  of  way  was  struck 
by  a  train.    King  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  185—1227. 

lAst  Clear  Chance  and  Actual  Knowledge.    Actual  knowledge  of 

9  the  negligence  of  an  injured  party  is  essential  to  the  ap- 
plication of  the  doctrine  of  "last  clear  chance," — not  rea- 
sonable ability  to  discover  such  negligence.  Carr  v.  Inter- 
Urban  R.  Co.,  186—872. 

Contributory  Nbgliobncb. 

Injuries  to  Tenant— Sufficiency  of  Erldence.    Evidence  reviewed, 
10    and  held  a  question  for  the  Jury  as  to  whether  the  em- 
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ployee  of  a  tenant,  injured  by  being  strtick  with  a  piece 
of  plaster  falling  from  the  ceiling,  was  guilty  of  contribu- 
tory negligence.    Mortrude  v.  Martin,  186 — 1819. 

Falling  into  Hole  Near  Sidewalk.    Ehridence  reviewed,  and  held 

11  insufficient  to  show  contributory  negligence  per  se  in  step- 
ping into  a  hole  near  the  edge  of  a  sidewalk.  Hearn  ▼. 
City  of  Waterloo.   185—995. 

Acts  Constituting— flnfficiency  of  Evidence.    Evidence  reviewed, 

12  and  held  that  whether  the  passenger  in  an  automo<bile,  wh^« 
the  driver  was  negligent,  was  guilty  of  contributory  neg- 
ligence in  not  requiring  the  driver  to  exerclae  proper  care, 
was  a  question  for  the  Jury,  and  that  the  same  did  not 
constitute  negligence  as  a  matter  of  law.  Cram  v.  City  of 
Des  Moines,  185—1292. 

Imputed  Nbgligbnck. 

Sufficiency  of  Evidence— Non- Joint  Venture.    Evidence  reviewed, 

13  and  held  sufficient  to  go  to  the  jury  upon  the  question  aa 
to  whether  the  passenger  and  the  driver  of  an  antomobile 
were  engaged  in  such  a  Joint  enterprise  that  the  ne^i- 
gence  of  the  driver  could  be  imputed  to  the  passenger. 
Cram  v.  City  of  Des  Moines,  185— i  292. 

Directions  by  Passenger  as  to  Place  to  Be  Driven.    The  negli- 

14  gence  of  the  driver  of  a  vehicle  is  not  imputable  to  the 
passenger  merely  because  the  passenger  suggested  a  ride, 
and  directed  as  to  the  place  where  the  car  was  to  be  driven. 
Cram  v.  City  of  Des  Moines,  185 — 1292. 

Driver's  Negligence  Not  Imputable  to  Guest    The  negligence 

15  of  the  driver  of  an  automobile  cannot  be  imputed  to  a  guest 
having  no  authority  or  control  over  the  driver.  Nela  v. 
Rider,  185—781. 

Trial. 

Undlspnted     Pacta.      Undisputed  facts  bearing  on  negligence 

16  present  questions  of  law  for  the  court.    Peterson  v.  Chleaso. 

M.  &  St.   P.  R.  Co.,  185—378. 
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Instructions — ^Recklessness  and  WiUfulness  as  Elements  of  Oon- 

17  tribntory  Negligence.  Recklessness  or  willfulness  is  not  a 
necessary  element  of  contributory  negligence,  and  an  in- 
struction whlcb  so  states  or  infers  is  prejudicially  erro- 
neous.    Wells  V.  Chamberlain,  1&5 — 264. 

Instnictions^-Undue  Emphasis— Unequal  Degree  of  Oare.    Wheth- 

18  er  instructions  are  prejudicially  erroneous  which  place  the 
duty  of  ordinary  care  on  plaintiff,  and  possibly,  in  effect, 
on  defendant,  yet,  in  addition,  call  the  jury's  attention  to 
the  dangerous  instrumentality  which  defendant  was  han- 
dling-and  the  "high"  degree  of  care  which  he  should  ex- 
ercise, etc.,  quaere,  (The  eourt  suggests  modification  on 
retrial.)     Wells  v.  Chamberlain,  185 — 264. 

Instructions— Duty  to  Define  Statutory  Terms— ''Proper  I&sula- 

19  tion."  Statutory  terms  which  carry  a  technical  meaning 
must,  without  request,  be  defined  by  the  court  in  its 
charge  to  the  jury,  in  actions  based  on  injury  by  reason  of 
the  violation  of  such  technical  terms.  So  held  as  to  the 
term  "properly  insulated^''  in  the  statute  governing  main- 
tenance of  electric  transmission  lines.  (Sec.  1627-c,  Code 
Supp.,  1913.)     Wells  V.  Chamberlain,  185—264. 

Last  Clear  Chance  Doctrine— Erroneous  Instruction  Only  Applies 

20  upon  Discovered  Peril  An  instruction  applying  the  last 
chance  doctrine,  and  stating  that  the  plaintiff  would  be 
entitled  to  recover,  not  only  if  the  employees  of  the  com- 
pany saw  plaintiff  upon  the  track  in  danger  of  being  in- 
jured, but  also  "if  it  ought  to  have  been  known  to  defend- 
ant's employees,  in  the  exercise  of  reasonable  and  ordinary 
care  on  their  part,  that  they  might,  by  the  exercise  of 
reasonable  diligence,"  have  avoided  a  collision,  is  erroneous, 
as  the  last  chance  rule  does  not  apply  unless  the  person 
injured  was  actually  seen.  King  v.  Chicago,  R.  I.  &  P.  R. 
Co..    185—1227. 

Last   Clear   Chance   Doctrine— Erroneous  Instruction— Harmless 

21  Error.  An  instruction  erroneously  stating  that  the  plain- 
tiff could  recover  under  the  last  chance  doctrine  if  defend- 
ant ought  to  have  known  of  plaintiff's  peril,  held  harmless 
error,  in  view  of  the  fact  that  the  employees  of  the  rail- 
way operating  the   train  testified  that  they  saw  the  em- 
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ployef's  outfit  when  the  train  was  half  a  mile  away,  and 
that  they  continued  looking  through  the  c^b  windows  up 
to  the  time  ot  the  collision.  King  v.  Chicago,  R.  I.  A  P. 
R.  Co.,  185—1227. 

NEW  TBIAL. 

Discretion  op  Court. 

Kewly  Discovered  Evidence.    Ordinarily,  the  granting  of  a  new 

1  trial  for  newly  discovered  evidence  is  largely  a  matter  of 
discretion  with  the  trial  court.  De  Witt  v.  Larson,  18&— 
1188. 

KeiHy  Disoovired   Bvldenc*— Itasnflcieiit  Showing.    The   trial 

2  court  is  within  its  discretion  in  refusing  a  new  trial  for 
newly  discovered  evidence  when  the  movent  fails  to  neg- 
ative negligence  in  sooner  securing  such  evidence.  De  Witt 
V.  Larson,  185— -1138. 

Chround  Justified  by  Record.    An  order  for  new  trial  on  a  ground 
S    clearly  justified  by  the  record  is  quite  conclusive  on  the 
appellate  court.    Beneflel  v.  Semper,  185 — 410. 

When  Court  Has  Ko  Discretion.    Courts  have  no  discretion  to 

4  grant  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence when  there  is  no  evidence  whatever  to  support  the 
same.    Pyle  v.  Herring,  185 — 646. 

Misconduct  of  Court. 

Bs-mding  Instmctions.    It  is  not  misconduct  for  the  court, 

5  after  long  deliberation  of  the  Jury,  to  re-read  his  instruc- 
tions, and  that,  too,  with  such  emphasis  and  intonations  of 
voice  as  he  may  think  necessary  in  order  to  convey  under- 
standing.   In  re  Estate  of  Osbom,  185 — ^1807. 

PR0CRBDIN08  TO  PrOCURB. 

notion  (7)  or  Petition  (7)     An  application  for  a  new  trial,  in 

6  the  form  of  a  motion  made  after  the  expiration  of  three 
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days  after  the  return  of  yerdict  (Sec.  3766,  Ck>de,  1897), 
may  be  treated  as  a  petition  for  a  new  trial,  under  Sec. 
4091,  Code,  1897,  when  8aidf8(H>aUed  motion  contakna  all  the 
matters  required  in  a  petition.    Pyle  v.  Herring,  186 — 646. 

Hearing  on  Petition— Prodnction  of  Evidence— Waiver.  Eyldence 
7  in  support  of  a  petition  for  a  new  trial,  filed  subsequent  to 
the  expiration  of  three  days  after  the  return  of  the  yer- 
diet,  mu8t  de  produced  precisely  as  required  in  any  ordinary 
proceeding,  and  the  one  opposing  such  petition  does  not 
waive  sucji  requirement  by  simply  failing  to  demand  that 
the  petitioner  make  such  production.  Pyle  v.  Herring,  186-- 
646. 

PABBNT  AND  CHILD.      See  Principal  and  Agvnt,  9. 
PARTIES. 


Municipal  Oorporations.    A  municipal  corporation  which  is  a 

1  customer  of  a  public  utility  corporation  may  mi^int^^ln  in- 
junction to  prevent  an  unauthorised  or  unjuatifled  increase 
in  rates.    Town  of  Williams  v.  Iowa  Falls  Blec.  Co.,  185—498. 

Intervention— Bight  to  Intervene.    An  owner  of  land  along  a  spur 

2  track,  who  has  sold  part  of  the  same,  with  an  agree* 
ment  to  defend  his  grantees  in  the  use  of  switch  tracks, 
has  such  an  interest  as  to  be  allowed  to  intervene  in  a 
suit  brought  by  another  shipper,  seeking  to  restrain  the 
railway  company  from  allowing  the  use  of  the  track  by 
other  shippers.  Northern  Grav.  Co.  v.  Muscatine  N.  A  8. 
R.    Co.,    186—1269. 

Defendants — ^Bank  Deposits— Action  Against  Bank  and  Claimant 

3  of  Deposit.  One  having  the  bank  passbook  and  claiming  to 
be  the  owner  of  a  deposit  is  a  proper  party  defendant, 
under  Sections  3462,  3466,  Code,  1897,  in  an  action  brought 
against  the  bank  for  said  deposit.  Stevens  v.  Peoples  Sav. 
Bank.  186—619. 
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PARTNERSHIP.      See    Exemptions;      Frauds,     Statute 

OP,  1. 

Creation  and  Bequlsitea— Supplying  BuikUng  and  Funds  to  Bun  i 

1  Store.  Where  the  owner  of  a  store  building  supplied  the 
building  and  funds  for  the  operation  of  a  grocery  store, 
under  an  arrangement  whereby  he  was  to  receive  rent  and 
interest  and  the  storekeeper  was  to  have  all  the  profits, 
the  owner  retaining  title  to  the  stock,  a  partnership  was 
not  created.    Brenard  Mfg.  Co.  v.  Sketchley  Store,  185 — 694. 

Estoppel  by  Holding  Out.    He  who  holds  himself  out  as  a  part- 

2  ner  is  thereby  estopped  to  deny  liability  as  a  partner  to 
any  creditor  who  relies  thereon.  Cuttill  v.  Harrington, 
185—537. 

PAYMENT.  , 

BeteaUon  on  Uncommunicated  Condition.    One  who  receives  a 

1  payment  with  Imowledge  that  it  has  been  made  on  a  par- 
ticular condition  will  be  presumed  to  irrevocably  assent  to 
such  condition,  unless  he  affirmatively  shows  that,  upon  re- 
ceipt of  such  payment,  he  promptly  and  actually  brought 
home  to  the  one  making  the  payment  the  intention  to  hold  it 
on  some  other  and  different  condition.  McDonald  v.  Ekiuita- 
ble-U  Assur.  Soc,  185—1008. 

Payments  under  Agreed  Interpreter.    Bona-flde  payments  under 

2  a  contract,  in  accordance  with  the  Interpretation  of  one 
mutually  and  specially  chosen  for  that  purpose^  are  final 
and  non-recdverable.  Nishnabotna  Drain.  Dist.  v.  Lana 
Cons.  Co.,  185—368. 

PENITENTIAKIES. 

Defined.  "The  Reformatory,"  at  Anamosa,  is  a  penitentiary, 
within  the  meaning  of  Section  4897-a,  Code  Supp.,  1907, — 
now  appearing,  in  an  amended  form,  as  Section  4897-a,  Code 
Supp.,  1913.     State  v.  Smitch,  185—80. 
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PETfllOIANS  AND  SUSOEONS.         See    Contracts,    7; 
Damages,  2 ;  Libel  and  Slander,  1. 

Bffect  of  Improper  Filing  of  Certificate.  Failure  of  a  duly  cer- 
tified physician  to  file  his  certificate  of  authority  in  the 
ofllce  of  the  county  recorder,  as  provided  by  law,  does  not 
render  unenforcible  his  contract  with  another  physician  by 
which  the  latter  agreed  to  refrain  from  practicing  his  pro- 
fession in  a  certain  locality,  and  for  a  stated  time.  (See 
Sec.  2580,  Code,  1897.)     Rowe  v.  Toon,  185—848. 

PLEADINO.     See  Fraud,  2. 
In  General. 

OonduBion  of  Law— "Faulty  and  Illegal  Acknowledgment."  AUe- 
1  gation  in  an  answer  that  a  contract  was  improperly  re- 
corded because  of  its  faulty  and  Illegal  acknowledgment,  but 
without  any  statement  of  facts  constituting  the  fault  or 
illegality  complained  of,  stated  a  legal  conclusion,  and  raised 
no  issue  of  fact  upon  any  other  allegation  of  the  petition. 
American  Laund.  Mach.  Co.  v.  Everybody's  Laundry,  18&— 
760. 

Necessity  for  Prayer,  Etc.    Plea,  prayer,  and  proof  are  essen- 

*  2    tlal   conditions  precedent   to  the  entry  of  Judgment.    So 

held  where  the  court  erroneously  entered  judgment  in  the 

absence  of  either  plea  or  prayer.    Schuster  Bros.  v.  Davis 

Bros.,  185—143. 

WaiTer  of  InsufiLciency.    A  pleading  which  has  been  treated  in 

3  the  trial  court  aa  sulftclent  will  be  regarded  as  sufficient  on 
appeal.    Beck  v.  Scott,  185 — 401. 

Admissions. 

Znsnfflcienay  of  Reply— Waiver  by  Failure  to.  Object.    By  failure 

4  to  interpose  any  objection  to  reply  of  plaintiff  that  award 
of  arbitrators  was  so  grossly  inadequate  as  to  make  said 
award  null  and  void,  defendant  conceded  in  the  trial  court 
that,  if  it  were  duly  proved  that  the  award  was  inade- 
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quale,  plaintiff  would  thereby  avoid  the  award.    Timer  t. 
Hartford  F.  Ins.  Co.,  185—1363. 

Admiseiona— "Duly  Secorded."  Where  the  petition  alleged  facts 
6  showing  that  a  conditional  sale  contract  was  "dtUy  filed  for 
record,"  an  admission  in  the  answer  formally  admitting  thia 
allegation  was  a  concession  that  it  was  properly  reoordedf 
and  so  executed  as  to  make  it  eligible  for  record,  and  elim- 
inated the  question  of  constructive  notice.  American  Lannd. 
Mach.  Co.  V.  Everybody's  Laundry,  186 — 760. 

Matters  Rpbciallt  Plbadablb. 

Btatnte  of  Limitations.     The  statute  of  limitations   must  be 

6  specially  pleaded.    Holdorf  v.  Holdorf,  186 — 838. 

Answbr. 

Suillciency  of  Denial.    An  allegation  by  plaintiff  that  defendant 

7  was  a  principal  on  a  promissory  note  need  not  necessarily 
be  met  by  a  general  denial, — is  properly  met  by  an  allegar 
tion  by  defendant  that  he  was  a  surety  only.  Mockler  v. 
Lohman,  185 — 448. 

Ambndmbnts. 

Conforming  Pleading  to  Proof.    Where  the  parties  treated  the 

8  pleading  as  presenting  a  jury  question,  and  an  allegation 
of  malice,  made  in  an  amendment,  did  not  call  for  any 
evidence  in  addition  to  what  had  been  offered,  a  request 
to  be  allowed  to  file  such  amendment  should  have  been 
granted,  and  its  refusal  was  prejudicial  error.  Zeck  v. 
Bowers,  185—1267. 

IssuBs,  Proof,  and  Variance. 

Oonrersion  Plus  tXnnecessary  Allegation.    A  plafiitiff  who  pleads 

9  that  his  discount  notes  were  sold  by  his  agent  to  defend- 
ant, and  that  defendant  converted  said  notes,  in  part,  to 
his  own  use,  by  paying  said  agent  in  property  other  than 
money,  without  authority  from  plaintiff  so  to  do,  and  that 
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defendant  now  refuses  to  pay  plaintiff  the  amount  of  such 
unauthorized  paynoient,  need  not  prove  a  further  allegation 
that  said  sale  was  made  under  a  prior  general  agreement 
therefor  with  defendant.  Garland  Corp.  v.  Waterloo  L. 
St  T.  Co.,  185—190. 

XJnassalled  Plea— Point  Baised  Su!a  Sponte.    Proof  of  the  plea 

10  that  there  had  been  a  full  settlement  of  all  matters  in- 
volved In  a  cross-petition  which  was  in  no  way  challenged 
in  the  trial  court,  made  a  defenae,  even  though,  on  chal* 
lenge,  such  plea  would  have  been  held  insufficient;  and  the 
Supreme  Court  will,  on  its  own  motion,  raise  the  point  that 
the  fact  that  the  plea  is  insufficient  presents  no  reversible 
error.    City  of  Oskaloosa  v.  Boyd,  195 — 1051. 

Conspiracy  to  Slander — ^Individual  Slander.    An  averment  of  a 

11  conspiracy  to  slander  will  not,  on  failure  of  proof  of  con- 
spiracy, authorize  a  judgment  for  an  indUUdual  slander. 
(Sees.  3599,  3639,  Code,  1897.)     Yocum  v.  Husted,*  185—119. 

Sufficiency  of  Allegations— Injunction   against   Trustee.    While 

12  one  may,  under  a  prayer  for  general  relief,  have  any  relief 
in  equity  to  which  the  allegations  of  his  petition  entitle  him, 
the  Supreme  Court  will  not  reverse  an  order  dissolving  a 
temporary  writ  restraining  a  trustee  from  delivery  of  prop- 
erty to  one  entitled  thereto  under  stipulation,  simply  be- 
cause the  allegations  of  a  cross-petition  praying  for  the 
modification  of  a  decree  in  a  divorce  case  respecting  ali- 
mony happen  to  contain  the  necessary  averments  for  the 
appointment  of  a  guardian,  where  the  same  was  neither 
suggested  nor  asked  therein,  and  the  specific  relief  asked  is 
inconsistent  with  the  application  for  the  appointment  of  a 
guardian.    Carr  v.  Carr,  185—1205. 

PBINOIPAL  AND  AOENT.      See  Brokers  ;    Pleading,  9 ; 
Pbocbsb,  2;   Sales,  6,  12;  Witnesses,  2. 

LiABiLiTT  OF  Principal. 

Negligence  of  Architect  and  Engineer.    The  owner  of  a  building 

1    is  liable  for  the  negligence  of  his  architect  and  engineer 

while  the   latter   is   acting  within   the  scope  of  his  em- 


148()  Index,  Vol.  185. 

Pbincipal  and  Ao£nt  Continued 

ployment  in  coiUBtructing  the  building.    Mortrude  v.  Martin, 
laS— 1319. 

Authority  of  Agbnt. 

Burden  of  Proof.    The  burden  of  proof  is  on  one  seeking  to 

2  charge  a  principal  on  a  contract,  to  show  that  the  agent 
had  authority  from  the  principal  to  s|gn  the  contract 
Brenard  Mfg.  Co.  v.  Sketchley  Store.  185—694. 

Oontracts— Batificationr-Evldence.    Evidence  reviewed,  and  held 

3  that,  where  the  owner  of  a  store  building  had  supplied 
funds  for  the  operation  of  a  grocery  store,  he  was  not 
liable  on  a  contract  made  by  the  storekeeper  for  the  pur- 
chase of  pianos  and  jewelry  for  use  in  a  trade  extension 
scheme,  he  never  having  authorized,  approved,  or  ratified 
the  contract.  Brenard  Mfg.  Co.  v.  Sketchley  Store,  185 — 
694.  ^ 

Authority  to  Sell  or  Find  Purchaser.    Naked  authority  to  sell 

4  land  at  a  specified  price,  or  simply  to  find  a  purchaser,  em- 
braces no  implied  authority  to  the  agent  to  make  repre- 
sentations as  to  the  character  or  condition  of  the  land. 
Ellison  V.  Stockton,  185 — 979. 

]>ual  Agency.    Statements   by  a   borrower  of  money  that  he 

6    would  sign  the  note  only  in  a  representative  capacity,  made 

to  his  own  agent  to  procure  the  loan,  do  not  bind  the  payee 

in  the  note,  even  though  such  agent  was  payee's  agent 

to  make  the  loan.    Schuling  v.  Ervin,  185 — 1. 

Conduct  as   Showing  Authority.    Prima>facie  authority  of  an 

6  agent  is  shown  by  evidence  that  his  name  appeared  upon 
the  principal's  letterhead  as  assistant  treasurer;  that  he 
acted  in  the  contract  matter  in  question  ostensibly  on  be- 
half of  the  principal;  that  he  had  the  subject-matter  in 
question  in  his  possession,  just,  prior  to  the  bringing 
of  suit  therein;  and  that  he  was  present  and  active  at  the 
trial,  ostensibly  on  behalf  of  the  principal.  Goodman  Mfg. 
Qo.  V.  Mammoth  V.  C.  Co.,  185—258. 

Powers  of  Agent— No  Batificatlon  Without  Knowledge.    To  bind 

7  the  owner  of   property  by  acts  of  agent  in  letting  pur- 
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chaser  into  possession,  after  an  initial  payment,  but  before 
delivery  of  deed,  It  must  appear  that  the  agent  had  au- 
thority from  the  owner;  and,  In  the  absence  of  knowledge 
on  the  part  of  the  owner  that  the  agent  had  so  aasumed 
to  act  in  his  behalf,  there  could  be  no  ratification.  Water- 
man V.  Wood,  185 — 897. 

Liability  of  Agent. 

Agent's  JUability  to  Third  Persons — Contracts.    There  is  no  lia- 

8  bility  on  the  part  of  an  agent  to  a  third  person,  where  the 
contract  is  in  the  name  of  the  principal,  and  there  is  no 
claim  of  wrongful  representation  or  lack  of  authority  to 
act.    Brenard  Mfg.  Co.  v.  Sketchley  Store,  185 — 694. 

Unauthorized  Acts — Ratification. 

Adopting   Unauthorized   Act.    The   authority    of   a   parent   to 

9  enter  into  a  contract  for  and  on  behalf  of  his  children  be- 
comes quite  immaterial  when  the  said  children  unreserved- 
ly adopt  the  acts  of  the  parent.  Stutsman  v.  Grain,  185 — 
514. 

PBINOIPAL  AND  SUBETT.      See  Ouabanty. 

Pleading  Counterclaim.    A  surety  may,  with  the  consent  of  the 

1  principal,  interpose  any  counterclaim  which  would  be  avail- 
able in  favor  of  the  principal  as  against  such  indebtedness. 
Cohn,  Baer  ft  Berman  v.  Bromberg,  185 — 298. 

Non-Becelpt  of  Consideration.    The  fact  that  the  signer  of  a 

2  promissory  note  received  no  part  of  the  consideration  may 
have  persuasive  bearing  on  the  issue  of  principalshlp  or 
surety.    Mockler  v.  Lohman,  185 — 448. 

Estoppel  by  Proceeding  Against  Undisclosed  Principal.    Procur- 

3  ing  an  uncollectible  Judgment  against  an  undisclosed  prin- 
cipal in  a  note  works  no  estoppel  on  the  payee  to  proceed 
against  the  agents,  who  have,  in  legal  effect,  assumed  the 
position  of  sureties  on  the  note.  Schullng  v.  Ervin,  186— 
1. 
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Judgment  Against  Principal  Binding  on  Surety.    An  unappealed 

4  judgment  against  a  principal,  on  his  defensive  plea  of 
want  of  consideration  and  unauthorized  material  alteration, 
is  conclusive  on  the  codefendant  st4rety.  Sherman  v.  Smith, 
18r&— 654. 


Concealment  of  ICaterial  Facts.    Principle  recognized  that  sure- 

5  ties  are  released  by  the  fraudulent  concealment,  on  the  part 
of  the  one  taking  the  guaranty,  of  facts  which  increase  the 
risk  of  the  surety,  and  induce  him  to  enter  into  the  con- 
tract under  a  false  understanding  of  the  facts.  Sherman 
V.  Smith,  185—654. 

Non-Material  Concealment.    The  fraudulent  concealment  of  the 

6  fact  that  an  incorporated  drug  company, — the  sale  of  the 
corporate  stoclc  of  which  was  the  subject-matter  of  the 
suretyship, — was,  at  the  time  of  the  sale,  defendant  in  an 
undetermined  action  for  injunction  against  the  unlawful 
sale  of  intoxicating  liquors,  is  not  such  material  conceal- 
ment as  will  release  the  surety.  Sherman  v.  Smith.  186— 
654. 

Surety  Becoming  Principal  by  Operation  of  Law.    A  surety,  as 

7  between  himself  and  his  principal,  becomes  a  principal  by 
voluntarily  causing  himself  to  be  subrogated  to  all  the 
rights   of   the   principal.     Davis   v.   Davis,    185 — 179. 

PROCESS. 

Servico— Presumption.    The  presumption  is  in  favor  of  the  re- 

1  turn  of  the  officer  serving  an  original  notice,  and  this  pre- 
sumption can  only  be  rebutted  upon  clear  and  satisfactory 
evidence,  and  the  burden  is  upon  the  party  attacking  the 
return  to  show,  by  direct  and  satisfactory  evidence,  that  the 
presumption  is  not  well  founded.  Evidence  chiefly  by  wit- 
nesses interested  held  insufficient  to  overcome  this  pre- 
sumption, which  was  also  supplemented  by  positive  testi- 
mony of  the  officer  that  service  was  made,  and  by  other 
corroborative  testimony.     Pyle  v.  Stone,  185 — ^785. 

Discharged   Agent.     Service   is   ineftectual   when  made  on  one 

2  who  has  been  defendant's  agent,  but  whose  employment  has 
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been  terminated  prior  to  the  service  in  question.  State  v. 
Bitter  Root  Val.  Ir.  Co.,  18&— 60. 

RAILROADS.  tSee  Carribbs;  Evidbncb,  8,  10,  27;  Mu- 
nicipal Corporations,  8;  Nbougbncb,  7-9,  20,  21; 
Parties,  2. 

Oro08ing  Accidentft— Beliance  on  Preoautiona— Contributory  NegU-  j 

1  gence.  Where  a  person  injured  at  a  railway  crossing  knew 
of  the  automatic  signaling  device  at  the  crossing,  and 
was  induced  by  its  failure  to  work  to  believe  the  crossing 

safe,  the  Jury  had  a  right  to  consider  that  fact  in  deter-  j 

mining  whether  he  exercised  ordinary  care  in  attempting 
to  go  upon  the  crossing.  Brose  v.  Chicago  G.  W.  R. 
Co.,  186—867. 

Crossing  Accidents— Signals— Negligence  —  Negative  Testimony. 

2  Where  plaintiff  and  his  companion  testified  that  they  lis-  | 
tened  intently  for  signals,  before  going  upon  a  railway 
crossing,  and  heard  none,  and  the  train  crew  were  not  ex- 
amined as  witnesses  upon  that  subject,  evidence  held  sufB- 
cient  to  go  to  the  jury  upon  negligence  in  not  giving  sig- 
nals.    Brose  v.  Chicago  G.  W.  R.  Co.,  185 — 867. 

Self-Preservation    and   Beliance   on   Signals.    The   presumption 

3  that  a  person  will  act  in  harmony  with  the  recognized  in- 
stinct of  self-preservation,  aided  by  the  legal  right  of  de- 
ceased to  rely  on  the  giving  of  warning  signals  by  an 
engine  crew  in  approaching  a  public  crossing,  at  great 
speed,  on  a  dark  night,  may  create  a  jury  question  on  the 
issue  of  deceased's  negligence  in  entering  upon  such  cross- 
ing, even  though,  under  other  conditions  of  light  at  the 
same  place,  the  deceased  might  have  had  an  unobstructed 
and  safe  view  of  an  approaching  train  for  a  distance  vary- 
ing from  260  feet  to  one-half  mile.  Wensel  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  185—680. 

Bstopp^  to  Dispute  PubUc  Kature  of  Crossing.    A  railway  may 

4  not  be  estopped  from  insisting  that,  at  the  time  of  an  acci- 
dent, a  crossing  was  not  public,  when.lt  had  removed  said 
crossing  and  ceased  the  maintenance  of  the  same  long 
prior  to  the  accident  in  question.  Wensel  v.  Chicago,  M. 
ft  St.  P.  R.  Co.,  185—680. 

Vml,  1R5  Ta.— 04 
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Beasonable  Crossiiigs  Per  Se.    A  railway  crossing  with  planks 

5  extending  three  inches  above  the  dirt  approach  of  the  public 
highway  ia  per  se  a  reasonably  safe  crossing.  Peterson  t. 
Chicago,  M.  &  St.  P.  R.  Co.,  185—378. 

Neglect  In  Grossing  Maintenance.    Railway  crossings  which  are 

6  reasonably  safe  for  travel  in  the  usual  and  ordinary  way 
are  all-sufficient,  and  on  a  fact  issue  as  to  negligence  in 
maintaining  such  crossing,  it  is  error  for  the  court  to  fail 
to  explain  to  the  jury  the  nature  and  extent  of  the  com- 
pany's duty.  Peterson  v.  Chicago,  M.  ft  St.  P.  R.  Co..  186— 
378. 

Negligence — Sufficiency  of  Evidence.    Record  reviewed,  and  held 

7  insufficient  to  establish  any  of  the  grounds  of  negligence 
alleged  against  a  railway  company  by  one  engaged  with 
his  team  in  cutting  weeds  upon  the  right  of  way.  Bowery 
v.  Wabash  R.  Co.,   185—288. 

Negligence— Trespassers — Only  Duty  Not  to  Injure  WUlfnUy  or 

8  Wantonly.  No  duty  toward  a  trespasser  arises  until  he  is 
actually  seen  in  a  position  of  peril,  and  the  extent  of  the 
duty  then  is,  not  to  injure  him  wantonly  or  willfully,  and 
to  do  everything  that  can  reasonably  be  done  to  avoid  in- 
juring him.  Trotter  v.  Chicago,  R.  I.  ft  P.  R.  Co..  185— 
1045. 

KegUgence— Trespassars— I>ut7  to  Warn  after  Discovering  Peril. 

9  Where  a  trespasser  was  seen  in  such  a  place  that  there 
was  no  reason  to  anticipate  his  going  on  the  railway 
track,  there  was  no  negligence  in  not  slowing  up  the  train 
or  giving  him  warning.  Trotter  v.  Chicago.  R.  I.  ft  P.  R. 
Co.,  185—1045. 

REFORMATION  OF  INSTRUMENTS. 

Mutual  Mistake.     A  mutual  mistake  in  the  execution  of  a  deed. 

1  by  which  less  land  is  conveyed  than  is  called  for  by  the 
contract,  demands  reformation,  as  between  the  parties 
to  the  deed.    Townsend  v.  Wood  worth,  185 — 99. 

Voluntary  Deed..    A  voluntary  deed, — one  supported  by  no  con- 

2  sideration  other  than  the  affection  which  the  grantor  held 
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for  his  brother,  grantee, — may  not  be  reformed  or  enforced. 
Dolph  V.  Wortman,  18&— 630. 

RELEASE. 

Unintentional  Misstatement  of  Present  Fact.    A  statement  by  a 

1  physician  that  an  injured  party  "was  all  right  to  go  to 
work/'  "was  all  healed  up/'  "was  just  as  good  as  ever/' 
based  on  the  injured  party's  apparent  condition,  and  on  the 
history  of  his  injury,  is  a  statement  of  present  fact,  and,  if 
untrue,  even  unintentionally  so,  ia  sufficient  to  avoid  a  re- 
lease entered  into  in  full  reliance  that  such  statement  was 
true.    Malloy  v.  Chicago  G.  W.  R.  Co.,  185—346. 

Belease  at  Law.    The  avoidance  of  a  release  on  the  ground  of 

2  mutual  mistake  may  be  had  in  an  action  at  law.  Malloy 
V.  Chicago  G.  W.  R.  Co.,   185—346. 

Betom  of  Consideration.    A  release  may  be  avoided  for  mutual 

3  mistake  without  returning  the  considerati(m  received  for 
the  release,  when  it  appears  that  the  consideration  was 
given  to  the  injured  party  for  knowh  and  acknowledged 
injuries,  and  for  nothing  else, — 1.  e.,  loss  of  time.  And 
evidence  Is  admissible  to  show  for  whL^  the  consideration 
was  given.    Malloy  v.  Chicago  G.  W.  R.  Co.,  185—346.. 

Fraud — Jury  Question.    Semble,  that  a  positive  statement  by  the 

4  physician  of  a  railway  company,  untrue  in  fact,  that  an 
employee  "was  as  good  as  ever,"  made  with  full  knowledge 
that  the  statement  would  be  used  as  a  baais.for  settlement 
with  the  company,  is  sufficient  to  carry  to  the  Jury  the  issue 
of  fraud  in  the  subsequently  executed  release.  Malloy  v. 
Chicago  G.  W.  R.  Co.,  185—846. 

Degree  of  Proof  to  Overthrow.    A  fair  preponderance  of  evi- 

5  dence  is  sufficient  to  overthrow  a  release  on  the  plea  of 
mental  incompetency  at  the  time  of  signing.  'Wangen  v. 
Upper  Iowa  Power  Co.,  185 — 110. 

Jender  in  Case  of  Avoidance.    Where  it  is  sought  to  set  aside 

6  a  releaae  or  settlement  on  the  ground  of  fraud,  a  tender 
of  the  consideration  paid  need  not  be  made  before  action 
is  commenced.    Wangen  v.  Upper  Iowa  Power  Co.,  185 — 110. 
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BElIAINDiBBS. 

Nature  and  Incidents.  Contingent  remainders  nuiy  be  mort- 
gaged.    Blsby  v.  Walker,  185—743. 

BXPUSVIN. 

Converting  Action  of  Beplevin  into  Action  for  Oonvenion.  Plain- 
tiff in  an  action  of  replevin  or  detinue  may  dismiss  as  to  the 
only  defendant  who  is  charged  with  the  possesBion  or  de- 
tention of  the  property,  and»  by  proper  amendment,  pro- 
ceed against  a  sole  remaining  defendant  for  conversion  only. 
So  held  where  such  amendment  was  inaptly  denominated 
a  "reply."  (See  Sec.  4164,  Code,  1897.)  Head  y.  Hale,  185 
--199. 

SALES. 

Rbquisitrs  and  Validity. 

Postponing  Delivery  and  Payment.    A  contract  of  sale  may  be 

1  complete,  and  therefore  pass  title,  even  though  delicery 
and  payment  are  postponed.  Whether  the  title  does  so  jmlss 
is,  in  its  last  analysis,  a  question  of  intent;  and  In  deter- 
mining this  intent,  the  conduct  of  the  parties  may  aiford 
illuminating  light.  Moats  y.  Strange  Bros.  Hide  Co.. 
186— »56. 

Actions  and  Bbmbdibb  of  Buybr. 

Retention  of  Defective  Goods.    Retention  of  palpably  defective 

2  goods  for  an  unreasonable  time,  and  without  complaint, 
bars  rescission.    Bastian  Bros.  Co.  y.  Loomis,  185 — 1879. 

Non-Divisibility.    One   who    enters    into   a   non-divisible   con- 

3  tract  for  the  purchase  of  two  articles  may  not  demand  one 
and  decline  the  other.    Mitchell  y.  Caviness,  185 — 446. 

Breach  of  Seller— Damages.    Where  the  seller  of  a  cereal  bev- 

4  erage,  manufactured  under  a  secret  process,  knew  that  the 
buyer  could  not  obtain  it  elsewhere,  and  was  purchasing 
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it  as  a  wholesaler,  and  for  the  purpose  of  filling  orders 
from  retailers,  on  a  breach  of  the  contract  for  same  the 
purchaser  was  not  only  entitled  to  damages  by  reason  of  the 
difference  between  the  market  value  and  the  contract  price, 
but  also  to  loss  of  profits  which  he  would  have  realized 
if  the  cereal  beverage  had  been  delivered  as  agreed;  and 
testimony  as  to  the  buyer's  having  orders  for  the  entire 
carload  of  the  beverage  at  a  certain  price  was  admissible 
as  tending  to  prove  the  profits  lost.  Omaha  Bev.  Co.  v. 
Temp  Brew   Co./ 185 — 1189. 

BedQction  of  Damages— Profit  on  Other  Ooods  XJsecl  for  FlUing  Or- 

5  ders.  Testimony  as  to  whether  there  was  any  profit  on 
sofi  drinks  furnished  to  the  buyer's  customers  in  place 
of  a  cereal  'beverage  purchased,  was  admissible  as  bearing 
on  the  question  of  reduction  of  damages  on  a  breach  of 
the  sale  by  the  seller.  Omaha  Bev.  Co.  v.  Temp  Brew  Co., 
185—1189. 

Damages — Bvidence-— SeUer's  Knowledge  of  Purpose  of  Purchase. 

6  Testimony  that  the  agent  of  the  seller  knew  the  nature  of 
the  business  in  which  the  purchaser  was  engaged,  and 
the  purpose  for  which  he  was  purchasing  a  carload  of 
cereal  beverage,  and  statements  by  an  agent  that  prompt 
shipment  would  be  made,  were  admissible  as  bearing  on  the 
measure  of  damages,  and  as  showing  the  knowledge  of 
the  seller  of  the  purpose  for  which  the  goods  were  being 
purchased.    Omaha  Bev.  Co.  v.  Temp  Brew  Co.,  185 — 1189. 

Breach  of  Seller— Delay  in  Inspection  by  Buyer.    There  was  no 

7  unreasonable  delay  in  inspecting  goods  delivered,  where 
the  buyer  was  required  to  pay  for  the  goods  before  deliv- 
ery, and,  having  several  customers  from  whom  ordera 
had  been  taken,  he  delivered  to  them  the  goods  so  or 
dered,  and  made  an  inspection  when  the  goods  were  opened 
for  sale  at  reUil.  Omaha  Bev.  Co.  v.  Temp  Brew  Co.,  185— 
1189. 

Failure  of  Buyer  to  Use  Oare  after  DeliTery.    The  buyer's  right 

8  to  recover  for  a  breach  of  sale,  where  a  cereal  beverage 
was  not  of  the  quality  of  the  sample,  or  was  spoiled  in 
transit  by  the  seller's  negligence,  would  not  be  defeated 
by  the  buyer's  negligence  to  properly  care  for  the  same  after 
its  arrival.    Omaha  Bev.  Co.  v.  Temp  Brew  Co.,  185 — 1189. 
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Sales  by  Samj^le — ^Acceptance  of  Part  of  aoods.  The  acceptance 
9  by  the  buyer,  under  a  contract  of  sale  of  a  certain  amount 
of  the  corn,  of  part  of  the  corn,  which  was  delivered,  after 
knowing  It  was  of  inferior  quality,  precluded  him  from  ob- 
jecting, when  the  remainder  was  tendered,  that  it  was  of 
such  inferior  quality;  and  it  was  immaterial  that,  before 
accepting  the  part  delivered,  the  buyer  objected  to  its  qual- 
ity, or  that  the  seller  had  sought  to  adjust  the  dispute  by 
making  a  new  contract,  which,  however,  was  not  made. 
Halloran  v.   Quaker  Oats  Co.,  185—823. 

WABRANTIB8. 

Secondhand  Article  Sold  as  New.'   The  statement,  duly  relied  on, 

10  that  a  secondhand  machine,  purchased  without  opportunity 
for  inspection,  (a)  is  in  first-class  condition,  (b)  hto  not 
been  used  more  than  six  months,  and  (c)  will  carry  the 
same  guaranty  as  a  new  machine,  which  latter  guaranty 
calls  for  full  capacity  and  efficiency,  constitutes  a  warranty, 
not  only  as  to  its  first-class  condition  and  length  of  prior 
use,  but  that  it  was  equal  in  capacity  and  efilclency  to  a 
new  machine.  This  is  true  even  thougn  the  seller  did  not 
know  the  precise  use  to  which  the  machine  would  be  put. 
Merkle-Hines  Mach.  Co.  v.  Gaynor,  185 — 210. 

Beliance  on  Warranty.    The  presumption  will  be  indulged  that 

11  a  warranty  was  relied  on,  when  It  was  an  interwoven  part 
of  the  contract  of  purchase  and  the  consideration  paid. 
Merkle-Hines  Mach.  Co.  v.  Oaynor,  185—210. 

Conditional  Salbs. 

Recording  Acts — Acknowledgment.    Where  plaintiff's  salesman 

12  was  authorized  to  make  a  conditional  sale  contract  In  his 
otfm  name,  and  signed  it  in  his  own  name,  and  was,  so  far 
as  the  purchaser  was  concerned,  a  principal  in  the  contract, 
and  his  acknowledgment  to  the  contract,  as  shown  by  the 
certificate,  was  as  "his  own  act  and  deed,"  the  certificate 
of  acknowledgment  was  sufficient,  under  Section  2959,  Code, 
1897,  although.  In  addition  to  his  signature,  the  contract 
had  the  stamped  signature  of  the  plaintiff.  American 
Laund.  Mach.  Co.  v.  Everybody's  Laundry,  185 — 760. 
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Validity.  A  conditional  sale  of  personal  property  is  valid  be- 
13  tween  the  vendor  and  purchaser;  hut,  to  he  valid  against 
execution  and  attaching  creditors  Imd  purchamr  without 
notice,  it  must,  under  Section  2906,  Code,  1897,  he  evi- 
denced by  a  written  instrument,  acknowledged  like  con- 
veyances of  real  estate,  and  filed  for  record.  American 
Laund.  Mach.  Co.  v.  ESverybody's  Laundry,  186 — 760. 

SCHOOLS  AMD  SCHOOL  DISTRICTS.      See     Taxation^ 
6,7. 

Consolidated  District — Size  of  Remaining  uorporation.  In  deter- 
mining the  amount  of  land  to  be  left  in  a  school  district, 
from  which  land  has  been  taken  to  form  a  consolidated 
district,  under  the  provisions  of  Section  2794-a,  Code  Sup- 
plement, 1913,  that  no  school  corporation  from  which  said 
territory  is  taken  shall,  after  the  change,  contain  less  than 
"four  government  sections,"  and  so  siitualed  as  to  form 
a  suitable  school  corporation,  the  unsurveyed  portion  of 
certain  sections  covered  by  a  lake  cannot  be  used  in  making 
up  the  necessary  remaining  "four  sections/'  where  the 
school  district  from  which  the  land  waa  taken  did  not 
extend  beyond  the  shore  line  of  the  lake.  Rural  Ind.  School 
Dist.  V.  Ventura  Cons.  Ind.  School  Dist.,  185—968. 

SEDUCTION. 

Non-Sttfflcient  Seductive  Arts.  Seduction  may  not  be  predicated 
on  an  indefinite  and  questionable  promise  of  marriage  and 
hasty  protestations  of  love,  evidently  made  for  the  pur- 
pose of  obtaining  sexual  gratification  from  a  woman  who  is 
by  no  means  unfamiliar  with  the  "way  of  a  man."  State 
V.  Carson,  185 — 568. 

SET-OFF  AKD  COTTNTEKOLAIM. 

r 
Bight  of  Surety.  A  surety  may  not,  in  an  action  on  the  con- 
tract of  suretyship,  plead,  as  a  counterclaim,  claims  as- 
signed to  him  by  the  principal  ap,er  the  commencement  of 
the  action.  (Sec.  3570,  Code,  1897.)  Cohn.  Baer  ft  Her- 
man V.  Bromberg,  186—298. 
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SPECIFIC  PERFORMANCE. 

Ezdunge  of  Lands — Ctonditloiui — ^Waiver  of  Perfornumco.    In  an 

1  action  for  specific  performance  of  a  contract  for  exchange 
of  lands,  the  burden  is  on  the  plaintiff  to  show  that,  be- 
fore the  action  was  commenced,  he  had  performed  or  at- 
tempted to  perform  all  conditions  to  be  performed  by  him; 
and  if  he  has  failed,  then  the  burden  is  upon  him  to  plead 
and  prove  that  the  defendant  waived  performance  of  sach 
conditions.    Goettsch  v.  Weseman,   186 — 1213. 

Exchange  of  Lands — Oondition»— Maturity  of  Mortgage.  Plaintiff, 

2  having  agreed  to  exchange  land  on  which  a  mortgage  wss 
not  to  mature  until  the  spring  of  1920,  could  not  offer  to 
perform  with  a  mortgage  maturing  a  year  earlier  on  said 

Jands,  and  enforce  specific  performance  against  defendant. 
Goettsch  V.  Weseman,  185 — 1213. 

STATUTES. 

Serival  of  Unconstitutional  Act.    An  unconstitutional,  but  un- 

1  repealed,  statute  becomes  operative,  without  re-enactment, 
whenever  the  constitutional  objections  are  removed.  So 
held  as  to  Sec.  2419,  Code,  1897,  which  was  originally  vio- 
lative of  the  Federal  interstate  commerce  clause,  but  was 
subsequently  revived  by  the  passage  of  the  Webb-Kenyon 
Act.     Stajcar  v.  Dickinson,  185 — 49. 

Judicial  Insertion  of  Words.    Construction  may  not  be  carried 

2  to  the  extent  of  so  inserting  a  word  in  an  affirmative 
statute  as  to  render  it  a  negative  statute,  even  though  the 
court  may,  aside  the  statute,  believe  that  the  latter  mean- 
ing was  the  one  intended  by  the  legislature.  So  held  where 
the  statute  provided  that  au  automobile  light,  at  a  point 
75  feet  in  advance  of  the  machine,  should  rise  above  42 
inches  from  the  level  surface  upon  which  the  rehicle  was 
standing.     State  v.  Claiborne,  185—170. 

STREET  RAILWAYS.     See  Taxation,  2. 
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TAXATION,     t^ee  Mtxioiiwi.  Porporations.  19-21. 
Natueb  and  Extent  of  Power. 

OonsUtationality  of  Stetnt^— Puxposo  and  Keed  of  Bevenne.    Un- 

1  der  Article  7,  Section  7,  Constltutloii  of  Iowa,  the  purpose 
for  which  revenue  is  needed  must  be  set  out  in  the  act 
which  authorizes  the  tax  out  of  which  the  revenue  comes; 
and  the  legislature  is  required  to  declare  the  need  of  rev- 
enue and  the  purposes  for  which  it  is  needed;  and  the  tax 
must  be  levied  and  exacted  to  meet  the  needfi  so  found  to 
exist.    Taft  Co.  v.  Alber,  185—1069. 

GoRPORATB  Property  and  Stocks. 

Capital  Btotk  of  Street  Bailways.    Formula  for  determining  the 

2  value  of  the  capital  stock  of  a  street  railway  company 
"over  and  above'*  the  value  of  the  tangible  property  of 
the  corporation:  Determine  the  total  value  of  such  stock 
by  giving  due  consideration,  inter  alia,  to  the  value  and 
earning  power  of  the  business,  its  debts,  dividends,  etc., 
and  subtract  therefrom  the  value  of  the  tangible  property 
as  fixed  by  the  assessor  in  an  unquestioned  assessment  on 
such  tangible  property.  (Sees.  1323,  1343,  Code,  1897.) 
Marshalltown  L ,  P.  &  R.  Co.  v.  Welker,  185 — 166. 

Levy  and  Assessment. 

Option  Contract.    An  instrument  where  one  party  agrees  to  sell 

3  another  an  option  to  purchase  real  estate,  and  a  cash  pay- 
ment, is  made,  and  possession  of  premises,  with  use  and 
benefit  thereof,  is  given  to  the  party  having  right  to  pur- 
chase during  entire  period  of  contract,  with  right  to  elect 
not  to  purchase  during  the  time,  and  to  forfeit  all  pay- 
ments, and  with  right  to  warranty  deed  when  entire 
price  has  been  paid,  construed  to  be  an  optionj  and  not  a 
contract  of  sale,  and  as  such,  held  not  assessable  for  taxes. 
Lunde  v.  Town  of  Slater,  185—605. 

SnAciency  of  Objection.    The  objection  that  a  contract  was  not 

4  assessable  as  money  an4  credits,  made  before  the  board  of 
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review,  raises  sufficiently,  under  Section  1373,  Code  Supple- 
ment, 1913,  the  question  tuat  the  contract  was  an  option 
contract,  and  not  taxable.  Lunde  v.  Town  of  Slater,  185 
—605. 

Equawzation  of  Assbssmbnt. 

Undervalued  but  Inequitable  Assessment.    Assessing  property  at 

5  less  than  its  actual  value  still  leaves  the  taxpayer  with  a 
grievance,  when  it  is  made  to  appear  that  such  property  is 
assessed  higher,  proportionately,  than  other  property  in 
the  same  taxing  district.  Evidence  reviewed,  and  held 
insufficient  to  show  such  inequality  as  to  Justify  a  disturb- 
ance of  the  assessment.  Benson  v.  Town  of  T^eClaire,  18&— 
506. 

EXBMPTIONS. 

Bndowment  Lands.    Real  estate  which  is  owned  by  an  educa- 

6  tional  institution  of  this  state  as  a  part  of  its  endowment 
fund  is  exempt  from  taxation  to  the  extent  of  160  acres  in 
any  civil  township,  even  though  such  township  is  coter- 
minous with  a  city,  and  even  though  such  real  estate  con- 
sists of  ordinary  city  lots.  In  re  Appeal  of  Trustees,  185— 
434. 

Bndowment  Lands.    On  a  plea  by  an  educational  institution  of 

7  this  state  that  certain  endowment  lands  belonging  to  it 
are  exempt  from  taxation,  the  burden  is  on  the  public  au- 
thorities to  show,  if  such  be  the  case,  that  such  imititution 
has  already  been  granted  an  exemption  of  160  acres  on 
like  lands  in  the  civil  township  in  question.  In  re  Appeal 
of  Trustees,   185—434. 

Collateral  Inheritance  Tax. 

Treaty  Limitations.    A  treaty  provision  to  the  effect  that  the 

8  alien,  nonresident  "representatives'*  of  an  intestate  resident 
of  this  state  shall  succeed  to  the  estate  on  the  same  terms 
as  the  inhabitants  of  this  state  may  succeed  thereto,  in- 
cludes "heirs,"  etc.,  and  limits  the  collateral  inheritance 
tax  to  5  per  centum.    Brown  v.  Peterson,  185 — 314. 
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TBNANOT  IN  COMMON. 

Oontribntion  for  Deficiency  Judgment.  A  cotenant  mu8t  make 
conti:lbution  to  his  cotenant,  not  only  for  the  amount  paid 
by  the  latter  in  redeeming  from  a  mortgage  foreclosure  sale, 
but  also  for  the  amount  paid  in  satisfying  a  deficiency  In 
the  foreclosure  Judgment.    Davis  v.  Davis,   186 — 179. 

TOWNSHIPS. 

When  Coterminous  with  Olty.  A  civil  township  continuee  to 
legally  exist,  even  though  its  boundaries  are  coterminous 
with  the  boundaries  of  a  city,  and  even  though  the  or- 
dinary duties  of  township  officers  are  performed  by  the 
municipal  authorities.    In  re  Appeal  of  Trustees,  185 — 434. 

TRIAL.  See  Criminal  Law;  Evidbn'cb;  Insane  Pkrhonm. 
3 ;  Intoxicating  Liquors^  2,  6 ;  Judgment  ;  Jury  ; 
Negligence,  16-21;  New  Trial;  Replevin;  Sales, 
4-6. 

Mhtphod  op  Trial. 

Items  of  Debit  and  Oredlt— Equitable  Jurisdiction.    That  the  con- 

1  troversy  involves  a  large  number  of  items  of  debit  and 
credit  which  could  be  more  conveniently  tried  to  the  court  is 
not  a  ground  of  equitable  Jurisdiction.  Fleener  v.  Nu- 
gent, 185—701. 

Proper  Calendar— Law  Issues — ^Transfer    in    Toto    to    Bquity. 

2  Where  an  action  is  properly  brought  at  law,  the  defendant, 
as  to  the  equitable  issues  tendered  by  his  counterclaim,  is 
entitled  to  have  them  transferred  lo  equity,  under  Section 
3435,  Code,  1897,  but  it  is  error  for  the  court  to  transfer 
the  entire  case.    Fleener  v.  Nugent,  185 — 701. 

Ttial  on  Law  Bide— Waiyer  of  Objection.    Where,  in  an  action 

3  brought  at  law  by  an  inaured  for  damages  from  lightning, 
the  insurer  urged  on  the  law  aide  that  there  had  been  an 
accord  and  satisfaction  by  award  of  arbitrators,  and,  upon 


1501)  Index,  Vol.  185. 

TUIAL    CONTINLED 

the  filing  of  insured's  reply,  the  insurer  knew  that  an  at- 
tempt was  being  made  to  litigate  the  validity  of  award  on 
the  law  side,  and  made  no  objection  or  challenge  to  the 
reply  or  its  form,  and  made  no  motion  to  transfer  to  equity, 
he  conceded  that  the  said  issue  should  be  determined  by  a 
court  not  sitting  as  an  equity  court;  and  an  objection  made 
at  the  trial  on  insurer's  part  to  testimony,  that  it  could 
not  be  received  because  there  had  been  a  binding  appraise- 
ment, was  an  admission  that  it  was  competent  for  the 
court  to  determine  whether  or  not  the  appraiaemoit  and 
award  were  binding.  Turner  v.  Hartford  F.  Ins.  Co.,  186 — 
1363. 

Defense  of  Arbitration  Award  in  Iaw  Action.    Where  suit  was 

4  brought  at  law  by  insured  for  damages  on  an  insurance  pol- 
icy, and  as  a  bar  to  his  recovery  the  insurance  company 
urged  on  the  law  side  that  there  had  been  an  accord  and 
satisfaction  by  an  award,  the  law  court  could  determine 
whether  the  award  pleaded  in  the  law  action  stood  in  the 
way  of  a  recovery  in  that  action.  Turner  v.  Hartford  P. 
Ins.  Co.,  186 — 1368. 

EVIDDNCB. 

Objectionable  Document  Admissible  for  One  Pnrpose.    The  re^ 

5  ception  in  evidence  of  an  instrument  which  is  very  largely 
irrelevant,  and  which,  preferably,  ought  to  have  been  kept 
out  of  the  record,  is  not  error,  when  such  instrument  did 
have  some  small  bearing  on  one  of  the  issues,  and  was 
specifically  so  limited  by  the  court,  and  especially  when  com- 
plainant first  prominently  injected  the  document  into  the 
testimony,  but  without  offer  of  its  introduction.  In  re  Es- 
tate of  Osborn,  185—1307. 

Objection  aftef  Answer — ^Necessity  of  Motion  to  Strike.    An  an- 

6  swer  given  to  a  question  before  an  objection  was  sustained 
thereto,  where  no  motion  was  made  to  strike  the  same,  re- 
malned  in  the  record,  and  no  reverslible  error  was  pre- 
sented as  to  the  ruling  in  sustaining  tho  objection  to  the 
question.    Omaha  Bev.  Co.  v.  Temp  Brew  Co.,  185—1189. 

Question  Failing  to  Disclose  Proposed  Eyidence.    Prejudice  will 

7  not  be  presumed  from  the  exclusion  of  questions  when  the 
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record  does  not  dlAclose  what  counsel  expects  to  prove 
thereby.    Wangen  v.  Upper  Iowa  Power  Co.,  1S6— 110. 

Taking  Gasb  prom  Jury. 

Direction  of  Verdict— Fayorable  Inferences  to  Losing  Party.    In 

8  determining  whether  a  verdict  was  rightfully  directed,  it 
is  the  duty  of  the  Supreme  Court  to  give  the  party  against 
whom  the  verdict  has  been  directed,  the  most  that  can  rea- 
sonably be  claimed  for  the  effect  of  his  testimony  and  the 
inferences  therefrom.  Trotter  v.  Chicago,  R.  I.  ft  P.  R. 
Co.,  185—1045. 

Jury  Qaestton.    A  fair  conflict  of  testimony  on  an  issue  pre- 

9  sents  a  Jury  question.    Brodd  v.  Crile,  185 — 412. 

Jury  Question  as  Preventing  Directed  Verdict    Plaintiff  may  not 

10  have  a  directed  verdict  if  the  record  reveals  a  Jury  ques- 
tion on  any  one  of  numerous  defenses  pleaded.  Garland 
Corp.  V.  Waterloo  L.  ft  T.  Co.,  185—190. 

Instructions — Province  of  Court  and  Jury. 

Joint  Defendants.    There  was  no  error  in  not  submitting  sep- 

11  arate  forms  of  verdict  as  to  the  defendants  where,  under 
the  evidence,  if  there  was  any  liability,  both  defendants 
Joined  in  the  action  would  be  liable.  Mortrude  v.  Martin, 
185—1319. 

Damages  to  Shipment  of  Horsea— Province  of  Jury.    An  instruc- 

12  tion,  in  action  for  damages  to  shipment  of  horses,  as  to 
damages,  baaed  upon  the  fair  market  valuCy  held  proper,  and 
not  as  making  the  evidence  introduced  conclusive  on  the 
jury.     Helsel  v.  Minneapolis  ft  St.  L.  R.  Co,  18&— 885. 

Instructions — Issues  and  Thboribs  in  General. 

Determination  of  Issues — ^Logical  Order.    There  Is  no  prejudicial 

18    error  in  telling  the  jury  to  first  determine  whether  the 

driver  of  an  automobile  was  negligent,  even  if  it  be  the 

logical  way  to  have  the  jury  first  determine  whether  the 
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negligence  of  the  driver  was  imputable  to  the  passenger. 
Cram  v.  City  of  Des  Moines,  1S5 — 1292. 

Material  Facts.    Instruction  submitting  to  the  Jury  the  question 

14  as  to  whether  a  person  was  "guilty  of  any  of  the  material 
false  acts  or  representations  charged"  was  Improper, 
where  there  was  in  the  Instructions  no  guide  to  the  jury 
as  to  what  false  acts  should  be  deemed  material.  Mulroney 
Mfg.  Co.  V.  Weeks.  185 — 714. 

Material  Allegations— Failure  to  Define  Issues.    Where  the  alle- 

15  gations  of  the  petition  contained,  in  addition  to  a  material 
allegation  of  a  false  representation,  numerous  unnecessary 
allegations  of  false  representations,  an  Instruction  submit- 
ting all  of  such  matters  to  the  jury  was  improper.  Mono- 
ghan  V.  Bowers,  185—708. 

Unsupported  Theory.    An  instruction  which  presents  a  wholly 

16  unsupported  theory  constitutes  error.  Shaffer  ▼.  Miller, 
185—472. 

Instructions — Form  and  Language  in  General. 

Instructions   Taken    as    a   Whole.    In    an    action    for    injuries 

17  caused  by  the  fall  of  plaster  from  the  ceiling,  instruction 
as  to  the  pouring  of  concrete  and  water  held  not  objection- 
able as  to  the  use  of  the  word  "water*'  when  only  concrete 
was  poured,  when  taken  in  connection  with  the  other  in- 
structions.   Mortrude  v.   Martin,  185 — 1319. 

Prejudicial  Error.    That  the  jury  might  have  found  that  dece- 

18  dent  was  guilty  of  contributory  negligence  did  not  cure 
the  error  in  having  charged  the  jury  that  it  could  find 
that  decedent  had  joined  in  a  joint  enterprise,  or  in  hav- 
ing charged  that,  if  he  directed  the  driver  where  he  wished 
to  travel,  the  driver's  negligence  was  imputable  to  him. 
Cram  v.  City  of  Des  Moines,  185-- 1292. 

Assumption  of  Fact.    No  assumption  of  want  of  due  care  re 

19  suits  from  a  recital  of  the  degree  of  care  required  by  the 
law,  followed  by  the  statement  that  "a  failure  to  exercise 
such  degree  of  care  constitutes  negligence."  Wells  v.  Cham- 
berlain, 185—264. 
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Assumption  of  Pact.    Instruction  reviewed  in  its  entirety,  and 

20  held  that  the  reference  to  a  hanging  wire  "which  cauBed 
the  death  of  Jesse  Wells,"  did  not  assume  that  the  death 
was  brought  about  by  a  hanging  wire.  Wells  v.  Chamber- 
lain, 185—264. 

Reqt'ested  Instructions. 

WalTsr  by  Bequest  of  Instruction.    A  party  cannot  object  to 

21  an  instruction  that  submits  an  issue  not  raised  by  the  evi- 
dence, where  he  himself  has  requested  an  instruction  upon 
that  issue.    Cram  v.  City  of  Des  Moines.  185—1292. 

Applicability  to  Pleadings— Bvidence.    It  was  not  error  to  refuse 

22  to  instruct  that  there  was  no  evidence  that  plaintiff's  bad 
eye  was  in  consequence  of  the  accident,  where  no  claim 
was  made  in  the  petition  therefor,  and  none  was  submitted, 
and  where  the  evidence  showed  that  l^is  right  eye,  at  the 
time  of  the  trial,  was  not  the  same  as  it  was  before  the 
injury.    King  v.  Chicago,  R.  I.  &  P.  R.  Co.,  185—1227. 

Olrcnmstantial  Evidence  Oases — Oonsistency  with  Other  Hypoth- 

23  esis.  Circumstances,  in  order  to  be  sufficient,  of  themaelves, 
to  establish  liability,  must  be  wholly  inconsistent  with  any 
other  hypothesis  than  that  of  liability,  and,  on  request  to 
so  instruct,  it  is  reversible  error  to  refuse.  Wells  v.  Cham- 
berlain, 185—264. 

Bequests  Otherwise  Oovered.    There  is  no  error  in  refusing  re- 

24  quested  instructions  when,  so  far  as  correct,  they  were  in- 
cluded in  the  ones  given  by  the  court.  Omaha  Bev.  Co.  v. 
Temp  Brew  Co.,  185 — ^1189. 

Kon-Applicahility  of  Bvidence.    Where,  under  the  evidence,  the 

25  time  required  for  fermentation  of  a  cereal  beverage  might 
exceed  eight  hours,  an  instruction  was  properly  refused 
that,  if  the  Jury  found  that  the  cereal  beverage  had  been  in  a 
condition  of  fermentation,  there  could  be  no  presumption 
based  thereon  that  it  had  been  in  such  condition  for  more 
than  eight  hours.  Omaha  Bev.  Co.  v.  Temp  Brew  Co.,  185 
—1189. 
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Instructions — Exceptions. 

FftUnre  to  Baquevt  Correct  Instmctioii— Walyer.    The  right  to 

26  Insist  on  a  definite  exception  to  an  instruction  is  not 
waived  by  failure  to  ask  a  correct  instruction  on  the  same 
point.    Wells  v.   Chamberlain,  185—264. 

Verdict. 

BzoessiTeness — ^Personal  Injury.    Bvidence   reviewed,  and  held 

27  that  a  verdict  for  |7,500  was  not  excessive,  where  a  frac- 
ture of  the  skuil  had  been  received,  causing  intercranial 
hemorrhages  and  intense  sufTering  to  a  36-year  old  man. 
who  had  not  recovered  at  the  time  of  the  trial,  8  months 
after  the  injury,  and  whose  memory  was  bad,  and  who 
could  not  keep  books  as  well  as  before  the  injury,  and 
when  there  was  a  possibility  that  the  injuries  might  result 
in  epilepsy  or  insanity.    Mortrude  v.  Martin,  186—1319. 

Excessive  Verdict — $5,000.    Verdict  of  |5,000   for  personal  in- 

28  Juries  sustained,  as  nonexcessive.  Qarren  v.  Ottumwa  Qmb 
Co.,  185—1142. 

Impeachment.    A  verdict  may  not  be  impeached  by  the  testi- 

29  mony  of  a  Juror  to  the  effect  that  he  yielded  to  mere 
weariness  or  weight  of  numbers.  In  re  Bstate  of  Osbom, 
185—1307. 

Impeachment  of  Verdict.    Jurors  may  not  impeach  their  ver> 

30  diet  by  affidavits  to  the  eftect  that  they  did  not  under- 
stand the  court's  rulings  with  reference  to  the  rejection  of 
certain  testimony.     State  v.  Brennan,  185 — 73. 

Impeachment — ^Ai&davit  of  Jurocs.    A  verdict  may  not  be  im- 

31  peached  by  affidavits  of  two  of  the  Jurors  that,  but  for  a 
certain  instruction,  the  Jury  would  have  returned  a  ver- 
dict of  not  guilty,  or  would  have  disagreed.  State  v.  Sny- 
der, 185—728. 

Special  Interrogatories— Ultimate  Facts.    Where,  if  the  driver 

32  was  not  negligent,  there  would  be  no  negligence  to  impute 
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to  the  decedent,  who  was  a  passenger  in  the  automobile, 
an  interrogatory  as  to  whether  the  driver  was  negligent 
in  approaching  the  bridge  was  properly  submitted.  Cram 
V.  City  of  Des  Moines,  185—1292. 

Special  Interrogatories — ^Discretion  of  Ck^nrt.    Rule  recognized 

35  that  the  action  of  a  trial  court  in  submitting  an  Interrogatory 
that  is  not  ultimately  determinative  will  not.be  interfered 
with  on  appeal,  although  the  trial  court  would  be  sustained 
for  refusing  the  same  interrogatory  on  that  ground.  Cram 
V.  Des  Moines,  185 — 1292. 

Special  Interrogatorie»— -Discretion  in  SatHoitting.    The  refusal  to 

34    submit  an  interrogatory  not  calling  for  an  ultimate  fact, 

or  the  answer  to  which  would  not  necessarily  be  decisive, 

is  not  error.    Section  3727,  Code,  1897.    King  v.  Chicago,  R. 

I.  ft  P.  R.  Co..  185—1227. 

Oonflzming  Quotient  Verdict  Agreements.  The  invalidating  effect 
85  of  a  definite  agreement  by  Jurors  to  do  that  which  would 
render  tneir  verdict  a  "quotient"  verdict,  is  not  avoided 
by  the  subsequent  action  of  the  jury,  after  arriving  at  such 
verdict,' in  taking  another  vote  and  unanimously  agreeing  on 
the  amount  thereof,  or  by  the  addition  tuereto  of  interest 
from  a  certain  date.    Carter  v.  Marshall  Oil  Co.,  185 — 416. 

Verdicts  Oontrary  to  Instructions.    The  verdict  in  favor  of  the 

36  buyer  was  not  contrary  to  an  instruction  that  the  buyer 
was  excused  from  taking  corn  only  on  grounds  excepted 
in  the  contract,  where  the  contract  provided  that  corn 
need  not  be  accepted  when  it  was  impossible  to  get  cars, 
when  there  was  evidence  to  sustain  the  claim  that  cars 
could  not  be  secured.  Neola  Elev.  Co.  v.  Kruckman,  185 — 
1254. 

TRUSTS.     See  Exbcutors  and  Administrators,  2. 

Enforcement— Bight  of  Donor  to  Enforce — ^Equity.    The  donor 
1    of  a  trust  has  such  interest  therein  as  entitles  him  to 
maintain  a  suit  in  equity  to  compel  the  carrying  out  of 
the  terms  thereof.    Carr  v.  Carr,  186 — 1205. 
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Spendthrift  TruatB^Not  Subject  to  Debts  of  Oestol  Qne  Trust 

2  Where  a  testator  created  a  trust  fund  in  the  hands  of  a 
third  person,  with  full  and  unlimited  power  of  control  in 
the  trustee,  who  was  authorized  to  pay  to  testator's  son, 
from  time  to  time,  such  sums  as,  in  his  discretion  and  Judg- 
ment, he  deemed  wise  and  prudent  and  Just  for  the  son's 
welfare,  held  that  the  testator  had  the  right  to  confer  upon 
the  trustee  such  full  power  over  the  fund  as  he  would  have 
had,  if  living,  and  that  such  a  fund  icas  not  subject  to  the 
debts  of  the  son  until  it  passed  into  his  hands.  Kiffner  v. 
Kiftner,  185— -1064. 

Temdiiation  of  Fiduciary  Relation.    Fiduciary  relations  are  pre- 

3  sumed  to  terminate  with  the  execution  of  the  trust.  So 
held  as  to  the  turning  over  of  stock  by  an  executor  to  the 
cestui  que  trust.    Birks  v.  McNeill,  185—1123. 

VENDOR  AND  PURCHASER.      See  Bankbuptct,  2,  4; 
Brokers;  Contracts,  6. 

Construction  and  Operation  or  Contract. 

« 

PossessLon— Presmnptlona — ^Burden   of  Proof.    In   the   ahoenoe 

1  of  other  showing,  the  right  to,  possession  is  in  the  holder 
of  the  legal  title,  and  the  burden  of  showing  a  superior 
right  thereto  is  upon  the  party  asserting  it.  Waterman  v. 
Wood,  185—897. 

Possession— Ko  Bight  until  Purchaser  Acquires  Title.    A  mere 

2  contract  to  sell  and  convey  land  at  a  future  date  confers 
no  right  of  possession  until  the  purchaser  has  acquired  title 
in  himself.    Waterman  v.  Wood,  185 — 897. 

Ck>ntract  for  Warranty.    A  contract  to  give  a  warranty  deed  con- 

3  clusively  implies  a  warranty  against  all  incumbrances ^  eren 
though  vendor  describes  that  which  he  sells  as  "all  my 
right,  title,  and  interest."    Bull  v.  Weisbrod,  185—818. 

Modification  or  Rescission. 

AhortlTe  Tender  of  Performance.    A  tender  of  performance  by 

4  a  vendor,  at  a  time  when  he  is  wholly  unable  to  perform. 


Index,  Vol.  185.  1507 

Vendor  akd  I'ubchasir  Continued 

\b  a  nullity,  and  therefore  calls  for  no  tender  of  perform- 
ance by  the  vendee.    Welser  v.  Rowe.  185 — 501. 

Mtttoal  Failnre  to  Tender  Performance.    Mutual  failure  to  ten- 

5  der  performance  within  a  stipulated  time  limit  automatic- 
ally continues  life  of  contract.    Welser  v.  Rowe,  185 — 601. 

Kon-Necesalty  for  Tender  of  Performance.    A  vendor  is  under 

6  no  obligation  to  tender  performance,  when  stich  perform- 
ance is  conditional  on  vendee's  furnishing  evidence  of  good 
title  in  the  thing  sold,  and  when  vendee  was  wholly  unable 
to  do  so.    Carroll  v.  Mundy  ft  Scott.  186 — 627. 

Rembdibs  of  Purchaser. 

contracts  with  Promoter— Fraud.    Where  a  promoter  made  a 

7  contract  of  sale  of  a  packing  plant  by  fraudulent  mis- 
representations, Che  company  to  whom  it  was  sold  could, 
upon  discovery,  either  (a)  sue  the  promoter  for  dam- 
ages on  an  accounting,  or  (b)  rescind  the  contract  and 
recover  the  consideration  paid,  from  the  promoter  or  from 
a  third  person  receiving  the  same  with  notice  of  the  fraud. 
Amey  v.  Brittain  ft  Co.,  18&— 1114. 

Contracts  with  Promoter — Fraud.    Fraud  on  the  pan  of  a  pro- 

8  meter  of  a  corporation  in  obtaining  a  contract  from  the  com- 
pany for  the  purchase  of  a  packing  plant  by  misrepresenta- 
tions, would  render  the  contract  voidable,  and  not  void,  and 
it  would  not  be  an  election  to  rescind  for  the  company  to 
bring  suit  against  a  third  person  for  the  consideration, 
without  making  the  promoter  a  party.  Amey  v.  Brittain 
ft  Co.,  185—1114. 

Vendee  Injured  by  Unauthorised  Fraud.    A  vendee  of  land  may 

9  not  maintain  an  action  against  the  vendor  for  damages 
for  deceit  because  ot  the  false  and  traudulent  representations 
of  tne  vendor's  agent,  when  such  representations 
were  whoUy  unauthorized  by  the  vendor,  and  were  un- 
known to  the  vendor  until  after  the  sale  was  consummated; 
but  such  vendee  may,  within  a  reasonable  time  after  the 
closing  of  the  sale,  bring  such  fraud  to  the  attention  of  the 
vendor  and  demand  rescission,  and,  if  rescission  be  refused. 
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may  maintain  an  action  agalnat  the  vendor  to  recoyer  the 
difference  between  the  actual  value  of  the  land  and  the 
amount  he  agreed  to  pay  for  it.  yendon  may  not  repu- 
diate the  unauthorized  fraud  of  their  agents  and  retain 
the  fruit  of  the  rascality,    Ellison  v.  Stockton,  185 — 979. 

Posaesslon— Consent  of  Vendor  to  Possession  before  Passing  of  Tl- 

10  tie.  While,  prior  to  the  passing  of  title  under  contract  not 
providing  for  possession,  purchaser  could  not,  without  the 
consent  of  the  vendor,  acquire  the  right  of  possession,  yet 
if,  after  making  the  initial  payment,  and  before  the  de- 
livery ot  deed,  the  vendor  consents  to  the  purchaser's  en- 
tering into  possession,  the  purchaser  could  rightfully  hold 
such  possession,  pending  the  delivery  of  the  deed  or  final 
adjudication  of  his  rights.    Waterman  v.  Wood,  185 — 897. 

VENXJIS. 


Change  of  Venue— Time  to  File— Waiver  of  Right    Defendant,  by 

1  asking  for  and  obtaining  time  to  answer,  does  not,  under 
Sec.  3504,  Code,  1897,  waive  his  right  to  move  for  change  of 
place  of  trial,  at  any  time  before  answer.  Section  S514, 
Code,  1897,  requiring  the  defendant  to  appear  and  defend 
before  noon  of  the  second  day  of  the  term,  does  not  re- 
quire him  to  make  answer  at  that  time  or  demand  such 
a  change  at  that  time.    Burke  v.  Dunlap,  185 — 949. 

Change  of  Venue— Showing — ^Resistance.    A  motion  for  change 

2  of  place  of  trial  to  the  county  of  defendant's  residence  is 
properly  overruled  where,  in  resistance,  plaintiffs  affidavits 
showed  that  the  transaction  out  of  which  the  alleged  dam- 
ages arose  was  at  an  office  maintained  by  the  defendant 
in  the  county  where  the  suit  was  brought,  and  there  was 
no  evidence  to  the  contrary.    Burke  v.   Dunlap,  185 — 949. 

Change  of  Venue — ^Nonresldence  of  Codef endant.    Defendant,  who 
8    is  a  proper  party  to  a  suit,  cannot  have  the  venue  changed 
to  the  county  of  her  residence  if  her  oodefendant  is  a  resi- 
dent of  the  county  where  the  action  is  brought.    Section 
3501,  Code,  1897.    Slovens  v.  Peoples  Sav.  Bank,  185 — &19. 

WATERS  AKD  WATBRC0UB8E8.      See  BouKDAitm,   1. 
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WILLS.     8ee  Bastards;    Exbgutobs  and  Administbatoiui, 
7,  8;  Limitation  of  Actions^  3. 

tsstambntary  capacity. 

XJiisoiuid   Mind— Sulllclency   of  EyidAiice.    BMdeiice   reviewed, 

1  and  held  sufficient  to  submit  to  the  Jury  the  question  of 
testator's  capacity  to  make  a  will.  Haddock  v.  Jacobs, 
185—1057. 

Bffect  of  Permanent  Qoardianship.    A  person  under  guardian- 

2  ship  may  be  found  compjetent  to  make  a  will,  but  the  fact 
of  the  guardianship  is  presumptlYe  proof  of  incompetency. 
Reeves  v.  Hunter,  185 — 958. 

Evidence.    A  record  without  some  substantial  evidence  of  tes- 

3  tamentary  incapacity  at  the  time  the  will  vxu  executed 
will  not  support  a  verdict  overthrowing  the  will.  In  re 
Estate  of  Osborn.  185 — 1307. 

Contracts  to  Devise  or  Bequeath. 

Specific  Enforcement  of  Contract  In  re  Oonflictiug  Wills.    An  oral 

4  contract,  under  which  a  surviving  wife  agrees  to  waive 
her  rights  under  a  prior,  unprobated  will  which  is  wholly 
in.  her  favor,  and  to  accept  In  lieu  thereof  assured  support 
for  life  and  the  benefits  of  a  later  will  which  tenders 
lesser  benefits  to  her,  provided  the  latter  will  is  not  pro- 
bated until  after  her  death,  is  specifically  enforclble  after 
full  execution  by  both  parties  to  the  contract.  Stutsman 
V.  Grain,  185—514. 

Probate,  Establishment,  and  Anntlmbxt. 

Execution — ^Proof.     Proof  that  a  deceased  subscribing  witness  to 

5  a  will  actually  signed  the  will  as  a  witness,  plus  testimony 
by  the  surviving  subscribing  witness  that,  while  he  had  no 
distinct  and  independent  recollection  of  having  signed  the 
will  as  a  witness,  yet  he  knows  he  would  not  have  signed 
If  the  testator  had  not  signed,  presents  prlma-fade  evidence 
of  the  due  execution  of  the  will.  In  re  Estate  of  Osborn, 
185—1807. 
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ICistAke  of  Fact  in  Bzecation  of  Will.    A  will,  executed  by  one 

6  of  sound  and  diaposing^  mind,  may  not  be  orerthrown  on 
a  mere  showing  that  testator,  in  the  execution  of  the  will, 
was  mistaken  as  to  the  amount  of  property  which  an  heir 
had  received  from  other  relatives,  and  by  reason  of  such 
mistake  disinherited  such  heir.    Riley  v.  Casey,  186—461. 

Construction. 

Conditional  Devises. .  A  will  may  make  a  devUe  conditional  on 

7  the  surrender  by  the  devisee  of  contract  rights  existing 
between  the  devisor  and  devisee.  Will  reviewed,  and  held 
not  to  show  such  condition.    Parnham  v.  Weeks,  185— 4&6. 

Life  Estate  (7)  or  Naked  Use  (7)     A  devise  which  provides  that 
^    devisee 

(a)  shall  live  upon  the  real  estate, 

(b)  shall  have  the  right  to  make  any  use  of  it  which  he 
may  desire, 

(c)  shall  have  all  proceeds  therefrom, 

(d)  shall  pay  all  taxes  and  insurance  and  make  all  repairs, 

(e)  shall  pay  interest  on  a  specified  indebtedness, 

(f)  shall  support  a  sister  so  long  as  she  does  his  house- 
work, 

(g)  may  sell,  on  a  price  consented  to  by  other  heirs*  and 
(h)  shall,  "after  the  property  is  sold,**  have  |1,000  out  of 

the   proceeds,   the   balance   to   be  divided   among  other 

heirs, 
does  not  grant  a  life  estate, — ^grants  nothing  but  a  icse  for 
a   specified   compensation, — but   does   grant  the   $1,000   to 
devisee  after  any  authorized  sale,  howsoever  made.    FM- 
dersen  v.  Matthiesen,  185 — 183. 

Unreasonableness.    The  claim   of  unreasonableness  necessarily 
9    falls,  unless  the  will  and   the  proper  extraneous  matters 
reveal  the  facts  from  which  unreasonableness  may  be  de- 
duced.    Feddersen  v.  Matthiesen,  185 — 183. 

Oonstmction  Xioadlng  to  Intestacy.    The  law  ts  abhorrent  of 
10    any  construction  of  a  will  which  will  lead  to  even  partial 
intestacy.    F^dersen    v.    Matthiesen,    185 — 188. 
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Fee  witb  Enjoyment  Poe^onad.  A  will  which  "gives  and  be- 
ll queaths"  all  of  testator's  property  to  named  children, 
"share  and  share  alike/'  with  direction  to  the  executor 
to  take  possession  and  manage  the  same  tor  a  named 
number  of  years,  conveys  a  fee,  with  possession  and  en- 
joyment postponed.    Alden  v.  Meling,  185 — 394. 

Title  Individually  (?)  or  as  Trustee  (?)    The  contention  that  a 
12    devisee  took  as  trustee  for  others  becomes  immaterial  when 

it  appears  that,  if  he  did  so  take,  he  has  fully  executed 

the  trust    Birks  v.  McNeill,  18r5— 1123. 

WITNESSES.  See  Appeal  and  Error,  4 ;  C)osts,  1 ;  Crim- 
inal LAV«r,  2;  Evidence,  7,  18,  20,  21;  Libel  and 
Slander,  1 ;  Wills,  5. 

(tompbtbnct. 

Husband  and  Wife.    A  wife  is  not  a  competent  witness  against 

1  her  husband,  who  is  charged  with  an  assault  to  commit  a 
crime  the  consummation  of  which  would  be  a  crime  against 
herself.  So  held  on  a  charge  of  assault  with  intent  to 
commit  rape.  (Sec.  4606,  Code  Supp.,  Idl3.)  <S4ate  v.  Wil- 
cox, 186 — ^90. 

Agent's  Testimony  in  re  Transaction  with  Deceased.    An  agent 

2  is  a  competent  witness  to  testify  to  personal  transactions 
and  communications  with  a  deceased  relative  in  matters 
in  which  his  principal  is  interested.  So  held  where  par- 
ents so  testified  in  relation  to  matters  growing  out  of  the 
settlement  of  a  will  contest  wherein  they  acted  for  their 
children,  who  were  devisees  under  the  will.  Stutsman  v. 
Grain,  186—514. 

Transaction  with  Deceased.    In  a  hearing  on  the  objection  to 

3  an  allowance  of  a  claim,  the  wife  of  the  claimant  can 
testify  as  to  a  conversation  overheard  by  her  between  claim- 
ant and  decedent,  in  which  she  took  no  part.  In  re  Estate 
of  Newton,  185—1223. 

Examination. 

Scope  of  Examination.    Prejudicial  error  does  not  result  from 

4  the  curtailment  of  an  examination  relative  to  matters  bear- 
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ing  on  credibility,  when  the  matters  have  been  elsewhere 
fairly  and  substantially  brought  out  So  held  as  to  an 
inquiry  as  to  the  quantity  of  liquors  possessed  by  a  party, 
and  as  to  the  extent  of  intoxication.  State  v.  Nagel,  185 — 
1038. 

Undue  Limitation  on  Examination.    Unduly  limiting  examinauon 

5  on  matters  bearing  on  the  interest  of  the  witness  in  the 
pending  action  Is  not  necessarily  reversible  error.  So  held 
as  to  whether  the  witness  himself  had  an  action  pending 
which  grew  out  of  the  accident  In  question.  Lang  ▼.  Mar- 
shalltown  L.  P.  ft  R.  Co.,  185—940. 

Cboss-Examination. 

Oon^letion  of  Misdemeanor.    A  witness  may  not  be  croas-ex- 

6  amined  as  to  his  former  conviction  of  the  crime  of  having 
unlawfully  obstructed  the  course  of  public  justice, — a  mis- 
demeanor,*—because  : 

1.  Such  offense  is  not  a  felony,  as  provided  by  Code  Sec- 
tion 4618,  and 

2.  Such  examination  would  expose  the  witness  to  public 
ignominy,  in  violation  of  Section  4612,  Code  Supp.,  1918. 
In  re  Estate  of  Osborn,  186—1807. 

Antecedent  Character  of  Witness.    The  permissible  range  of 

7  cross-examination  may  embrace  a  showing  of  the  depraved 
habits,  antecedents,  and  character  of  the  witness.  State 
V.  Brennan,  185 — 73. 

CBtHDIBILITY,  ImPBACHMBNT,  CONTRADICTION,  AND  COBBOBO- 
RATION. 

Contradictory  Statements.    A  witness  may,  on  proper  foundation, 

8  be  impeached  through  the  medium  of  a  transcript  of  the 
witness's  former  testimony,  which  is  inconsistent  with  hia 
present  testimony.    State  v.  Waterbury,  185 — 87. 

Contradictory  Statements.    A  witness  may  be  impeached,  on 

9  cross-examination,  by  a  showing  that  he  has,  on  another 
occasion,  made  statements  which  are  not  only  contradictory 
of  his  present  statements,  but  wholly  at  variance  with  the 
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Obvious  purpose  of  his  present  statements,  eyen  though 
such  contradictory  statements  very  seriously  reflect  on  the 
moral  character  and  credibility  of  the  party  to  the  action 
who  has  called  the  witness.    State  y.  Brennan»  186—78. 

Eyidence.    Where  a  witness  testified  that  a  bottle  of  liquor  which 

10  he  purchased  from  defendant  had  been  drunk  by  himself 
and  anotner  person*  testimony  of  the  other  person  that,  on 
that  day,  he  drank  with  the  purchaser,  who  appeared  to  be 
intoxicated,  whisky  from  a  bottle,  was  admissible,  as  cor- 
roborating the  purchaser  in  his  statement  that  he  had  pur- 
chased the  whisky,  and  also  as  showing  that  the  contents 
of  the  bottle  were  intoxicating.  State  y.  KiUgren,  185— 
791. 

Character   Witness — OroBS-Examinatlon.    A   good-character  wit- 

11  ness  may,  on  cross-examination,  be  asked  if  he  has  not 
heard  certain  disparaging  reports  concerning  the  one  whose 
reputation  he  has  testified  was  good.  State  y.  Moss,  186 — 
168. 

Impeachment  by  Showing  Indefinite  and  Bemote  Transaction.    A 

12  -  witness  may  not  be  impeached,  as  to  certain  facts  testi- 

fied to  by  him,  by  a  showing  of  other  facts  which  are 
indefinite  and  uncertain,  both  as  to  the  nature  thereof  and 
as  to  the  time  when  they  occurred.  So  held  where  a  party 
testified  as  to  certain  facts  in  defense  of  an  action  for  the 
negligent  intermingling  of  inflammable  oils,  and  plaintiff 
sought  to  impeach  by  a  showing  of  another  indefinite  and 
uniaentified  transaction.  Carter  y.  Marshall  Oil  Co.,  186 — 
416. 

WORDS  AND  PHRASES. 

"SidewaiJDi."     A  sidewalk  is  a  part  of  the  street  expressly  re- 

1  seryed  for  pedestrians,  and  constructed  dlfPer^itly  from 
other  portions  of  the  street.  Central  L.  A.  Soc.  y.  City  of 
Des  Moines,  186 — 673. 

*<Beal  Estate."    The  term  "real  estate"  includes  city  lots.    In 

2  re  Appeal  of  Trustees,  186 — 434. 

"Unless."    "Unless"  is  often  employed  as  equlyalent  to  "except." 
8    Ward  y.  Interstate  B.  M.  Ace.  Assn.,  186—674. 
'*Vold"  and  "Voidable."    The  word  "yoid,"  when  used  to  se- 
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4  cure  a  right  to»  or  to  confer  a  benefit  on,  the  puhlic^  will, 
as  a  general  rule,  be  construed  as  implying  a  declara- 
tion of  absolute  nullity;  when  used  with  respect  to  the 
rights  of  private  individwiU,  it  will  be  construed,  as  a 
general  rule,  as  implying  voidability  only.  Sherman  t. 
Smith,  185—654. 

WORK  AND  LABOB.     Bee  Limitation  of  Actions,  4. 

Value  of  Senrioes.    The  value  of  services  becomes  wholly  imma- 

1  terial,  when  such  services  are  rendered  under  an  under- 
standing in  advance  that  they  shall  be  gratuitous.  Bass 
V.   Sherr,  185 — 398. 

Sofflciency  of  Eyidence.    Evidence  reviewed,  and  held  to   sns- 

2  tain  finding  of  trial  court  that  claimant  furnished  services 
to  deceased  with  intention  to  demand  pay,  and  that  the 
decedent  was  indebted  to  him  therefor.  In  re  Estate  of 
Newton,    185—1223. 

WOBKliIXN'8  00MPEM8ATI0N  ACT.     See  Appbal  and 
Error,  5 ;  Certiorari  ;  Master  and  Servant,  4-12. 
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